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INTRODUCTION 
In 55 pages of response briefing, Respondents do 

not even address the second question that the 
Michigan Defendants raise in their petition: whether a 
bankruptcy court has the power to hold two state 
entities hostage by preventing them from moving 
forward with a claim (the Form 400 litigation) that can 
only be decided under state law and in a state 
administrative tribunal. The Michigan Defendants’ 
problem is not that the Bankruptcy Court is seeking to 
decide the Form 400 issue on the merits. Contra DPH 
Resp. Br. 6–11; Insurers Resp. Br. i, 1, 20–21, 31–34. 
The problem is that the Bankruptcy Court refuses to 
allow the Michigan Defendants to pursue the Form 400 
litigation in a Michigan administrative forum until 
after (1) the Bankruptcy Court has decided the policy-
interpretation issue, or (2) the Michigan Defendants 
agree to stipulate that issue away. Pet. 23. No court 
should ever exercise such power over sovereign state 
entities. So it is only by recasting the second question 
entirely that Respondents can make a credible 
argument against this Court’s review. 

More subtle is Respondents’ slight-of-hand with 
respect to the first question presented. That question is 
whether a bankruptcy court has the power to compel 
two Michigan governmental entities to litigate, in New 
York, a contract-interpretation issue between the 
Debtor and its Insurers. The adversarial proceeding 
does not involve a state entity with a claim against the 
estate res, nor a state entity acting as creditor. 
Accordingly, the Bankruptcy Court’s abrogation of the 
Michigan Defendants’ sovereign immunity goes much 
farther than this Court has ever held appropriate. 
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Respondents try to dodge the question by asserting 
that the Michigan Defendants have asserted a claim 
against the bankrupt estate. Insurers Resp. Br. 27 n.3, 
28, 29–31. But the Michigan Defendants’ claim has 
nothing to do with the scope of the pre-petition 
insurance policies. It is a claim arising out of Delphi’s 
status as a self-insurer. Once that fact is understood, 
there is no barrier to this Court’s consideration of the 
first question, either. 

Accordingly, the petition should be granted with 
respect to both questions. 

ARGUMENT 

I. The Court should grant the petition and hold 
that a third-party adversary proceeding does 
not abrogate state sovereign immunity on 
any issue where the debtor is not a party. 
As explained in the petition, the second question 

presented arises out of the lower courts’ refusal to 
allow the Michigan Defendants to litigate the Form 
400 issue in Michigan. That issue does not involve the 
Debtor; must be decided under Michigan law; and can 
only be resolved in a Michigan administrative forum. 
Yet the Bankruptcy Court has refused repeatedly to 
relinquish the Form 400 issue because of its belief that 
the policy-interpretation issue “would set the table for 
(and even potentially determine) the issue of the 
allowance of the insurers’ and/or the [petitioners’] 
claims against Delphi.” App. 79a. 

The Bankruptcy Court’s disregard for the Michigan 
Defendants’ sovereignty is well documented in the 
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Insurers’ brief in opposition. After the Second Circuit 
confirmed that the Form 400 claim was not part of the 
Insurers’ adversary complaint, the Michigan 
Defendants returned to the Bankruptcy Court and 
asked for leave to initiate the Form 400 litigation in a 
Michigan administrative proceeding. But the 
Bankruptcy Court responded with an ultimatum to 
these two sovereign entities: give up the ability to 
litigate the policy issue in the Michigan proceedings, or 
else the Form 400 litigation will continue to be held 
hostage indefinitely. Insurers Resp. Br. 19. The 
Michigan Defendants respectfully declined, and so the 
Form 400 issue remains stuck in bankruptcy-court-
created limbo, neither to be decided nor litigated until 
the Bankruptcy Court deigns the time to be proper. 

Respondents re-frame the petition’s second ques-
tion presented as “whether the bankruptcy court may 
exercise jurisdiction to decide petitioners’ claim of 
liability arising out of Form 400 filings.” Insurers Resp. 
Br. 20; DPH Resp. Br. 6–11. But that question appears 
nowhere in the petition. The petition instead asks the 
Court to hold that the Bankruptcy Court has no power 
to tell the Michigan Defendants when they can (and 
cannot) proceed with their Michigan administrative 
proceeding. Pet. 23. In other words, the issue the 
Michigan Defendants actually present is both clearly 
framed and in need of this Court’s prompt resolution. 

Respondents’ strategic choice to duck the second 
question results in three irrelevant objections to this 
Court’s review. These can be rejected in summary 
fashion: 
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• First, DPH and the Insurers argue that the 
Michigan Defendants are trying to present an 
issue—the bankruptcy court’s jurisdiction to 
decide the Form 400 issue—that the Second 
Circuit held was not presented to it. DPH Resp. 
Br. 8–11; Insurers Resp. Br. 32–33. But the 
issue actually presented is whether the Bank-
ruptcy Court can hold the Form 400 issue in 
limbo over the Michigan Defendants’ objection, a 
ruling the Second Circuit affirmed. 

• Second, DPH asserts that the Insurers’ 
adversary complaint does not ask the Bank-
ruptcy Court to determine whether the insurers 
are liable under the Forms 400. DPH Resp. Br. 
7–8. The Michigan Defendants agree. It is that 
very fact which makes it so incredible for the 
Bankruptcy Court to order two sovereign 
entities not to litigate an entirely state-law issue 
in a state administrative proceeding. 

• Third, the Insurers say that the Michigan 
Defendants take inconsistent positions when 
they ask this Court to review the bankruptcy 
court’s jurisdictional ruling while simultan-
eously asserting that the Form 400 claim is not 
properly before any federal court. Insurers Resp. 
Br. 33–34. But there is nothing inconsistent 
about the positions. If the Form 400 claim is not 
part of the adversary proceeding, as all parties 
agree, then where does the Bankruptcy Court 
derive its power to stop the Michigan 
Defendants from litigating that claim in the 
appropriate Michigan administrative forum? 
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The only explanation for the procedural Catch 22 
in which the Michigan Defendants find themselves is 
the ambiguity left open by this Court’s rulings in 
Tennessee Student Assistance Corporation v. Hood, 541 
U.S. 440 (2004), and Central Virginia Community 
College v. Katz, 546 U.S. 356 (2006). But for those 
rulings’ controversial limitation on state sovereignty in 
the bankruptcy context, see Katz, 546 U.S. at 379–93 
(Thomas, J., joined by Roberts, C.J., and Scalia and 
Kennedy, J.J., dissenting), it would be ludicrous for a 
bankruptcy court to order sovereign entities not to 
litigate in their own administrative tribunal a claim 
that does not involve the Debtor and is not presented 
as a part of the bankruptcy proceeding. Yet that is 
precisely the Michigan Defendants’ bind. 

The Michigan Defendants therefore respectfully 
request that the Court review the second issue 
presented and hold that state sovereign immunity 
prevents the Bankruptcy Court from barring the 
Michigan Defendants’ pursuit of the Form 400 
litigation in a Michigan administrative proceeding. 

II. The Court should grant the petition and 
clarify that a bankruptcy court’s exercise of 
its in rem jurisdiction does not categorically 
abrogate state sovereign immunity, 
regardless of the governmental unit’s role in 
the particular bankruptcy proceeding. 
The first question presented arises out of the 

bankruptcy court’s decision to exercise jurisdiction over 
the Michigan Defendants with respect to the policy-
interpretation dispute. Although less obvious, this 
violation of state sovereignty is equally pernicious. 
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As the petition explained, no party contests that 
the Bankruptcy Court has in rem jurisdiction to resolve 
a dispute between the Insurers and the Debtor as to 
the meaning of those parties’ insurance policies. But it 
was a much greater and intrusive power for the 
Bankruptcy Court to assert jurisdiction over the 
Michigan Defendants, who are not parties to the 
contracts and who seek nothing from the estate res in 
the adversary proceeding. Such a situation differs 
radically from the precedents this Court discussed in 
Hood, each of which involved a state entity asserting a 
claim against the estate res or a debtor asserting a 
claim against the state based on bankruptcy laws. Pet. 
14–18. The Second Circuit’s decision to give short shrift 
to the Michigan Defendants’ sovereign-immunity 
arguments imposes precisely the “indignity” that 
sovereign immunity is supposed to prevent. In re Ayers, 
123 U.S. 443, 505 (1887); Puerto Rico Aqueduct & 
Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 
145–46 (1993). 

Respondents’ substantive argument against 
granting the petition is that the Michigan Funds 
Administration does have a claim on the estate res, “an 
administrative expense claim of over $5 million that 
will be directly affected by the resolution of the dispute 
over the scope of the Polices.” Insurers Resp. Br. 28; 
accord id. 27 n.3, 29–31. But Respondents are wrong. 
As the Insurers concede, the Michigan Funds 
Administration claim is not based on the Insurers’ 
policies, but the fact that Delphi was undeniably a 
“self-insured employer” during that time.1 Insurers 
                                            
1 To be clear, Delphi has always been self-insured. The dispute is 
whether the Insurers can be held secondarily liable for workers-
compensation claims by virtue of the Form 400s or the policies. 
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Resp. Br. 8. Nothing that happens in the adversary 
proceeding could possibly have any effect on the 
Michigan Funds Administration claim. 

With that factual error corrected, there is again 
little substance in Respondents’ opposition briefs 
regarding the first question presented. 

The Insurers argue that the first question 
presented was neither pressed nor decided below. 
Insurers Resp. Br. 21–23. Not so. The Second Circuit 
expressly held: “Since the adversary proceeding here is 
an in rem proceeding (or, at least, is otherwise 
necessary to effectuate the in rem jurisdiction of the 
Bankruptcy Court), it does not offend the Michigan 
Defendants’ sovereign immunity.” App. 7a. That 
holding raises the very question this Court reserved in 
Hood: “Nor do we hold that every exercise of a 
bankruptcy court’s in rem jurisdiction will not offend 
the sovereignty of the State.” 541 U.S. at 451. 

The Insurers and DPH also say this case has no 
significance beyond its facts because it does not present 
a circuit split. Insurers Resp. Br. 23–24; DPH Resp. Br. 
12–13. But as detailed in the petition, Pet. 23–26, this 
case has enormous consequences for states and their 
sovereignty. The Michigan Defendants have already 
been hauled before a New York court for doing nothing 
more than regulating insurance companies that 
consented to the rules of Michigan’s workers-
compensation system. And this indignity has occurred 
in a context for which this Court has never approved 
abrogation of sovereign immunity. While the 
reluctance of previous litigants and courts to 
countenance such an attack may make this a first-of-
its-kind case, it will certainly not be the last if allowed 
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to stand. And, unlike ordinary litigation between 
private parties, every action brought against a state in 
violation of its sovereign immunity results immediately 
in the very harm immunity is supposed to present: the 
compulsion to defend in litigation. 

Respondents next assert that the Second Circuit’s 
decision is correct because this case involves the 
Bankruptcy Court’s in rem jurisdiction. Insurers Resp. 
Br. 24–26; DPH Resp. Br. 17–19. But that assertion 
again ignores the reality that the Michigan Defendants 
have no claim against the estate related to the adver-
sary proceeding, and the estate has no claim against 
the Michigan Defendants arising under the bankruptcy 
laws. There is nothing in this Court’s precedents 
suggesting it was appropriate for the Bankruptcy 
Court to exercise jurisdiction over the Michigan 
Defendants in these circumstances. Pet. 14–18. 

Finally, Respondents argue that the policy-
interpretation issue is at least ancillary to the 
Bankruptcy Court’s in rem jurisdiction because if the 
policies render the Insurers liable to injured workers, 
the Insurers have a claim against the bankrupt estate. 
Insurers Resp. Br. 27–28; DPH Resp. Br. 19–20. True 
enough. But that argument begs the question this 
Court left open in Hood and Katz: did the States 
voluntarily waive their sovereign immunity in such a 
circumstance? The Michigan Defendants respectfully 
answer that question “no.” Pet. 14–18. Respondents fail 
to answer it at all. 

The Michigan Defendants respectfully request that 
the Court also review the first issue presented and hold 
that sovereign immunity prevents the Bankruptcy 
Court from compelling the Michigan Defendants to 
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litigate the policy-interpretation issue in federal 
bankruptcy court. 

CONCLUSION 
For the foregoing reasons, and those stated in the 

petition for a writ of certiorari, the petition should be 
granted. 
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