
 

 

No. 11-1257 
 

IN THE 

Supreme Court of the United States 
___________ 

KIA MOTORS AMERICA, INC., 
Petitioner, 

v. 
SHAMELL SAMUEL-BASSETT, et al., 

Respondents. 
___________ 

On Petition for a Writ of Certiorari 
to the Supreme Court of Pennsylvania 

___________ 

REPLY BRIEF OF PETITIONER 
___________ 

 
 

WILLIAM H. LAMB CARTER G. PHILLIPS* 
JAMES C. SARGENT, JR.  JONATHAN F. COHN 
MAUREEN M. MCBRIDE JOSHUA J. FOUGERE 
LAMB MCERLANE PC SIDLEY AUSTIN LLP 
24 E. Market Street,  1501 K Street, NW 
   Box 565  Washington, DC 20005 
West Chester, PA 19381  (202) 736-8000 
(610) 430-8000  cphillips@sidley.com 
  

Counsel for Petitioner Kia Motors America, Inc. 
June 4, 2012          * Counsel of Record 

 



 

(i) 

TABLE OF CONTENTS 
Page 

TABLE OF AUTHORITIES .................................  ii 
REPLY BRIEF ......................................................  1 

I. THE DECISIONS BELOW VIOLATE DUE 
PROCESS ......................................................  1 

II. BASSETT’S WAIVER DEFENSE IS 
MERITLESS ..................................................  5 

CONCLUSION .....................................................  11 
 
 



ii 

 

TABLE OF AUTHORITIES 
CASES Page 

Douglas v. Alabama, 380 U.S. 415 (1965) ....  9 
In re Gen. Motors Corp. Pick-Up Truck 

Fuel Tank Prods. Liab. Litig., 55 F.3d 
768 (3d Cir. 1995) .......................................  4 

Lee v. Kemna, 534 U.S. 362 (2002) ...............  10 
McLaughlin v. Am. Tobacco Co., 522 F.3d 

215 (2d Cir. 2008), aborgation on other 
grounds recognized by UFCW Local 1776 
v. Eli Lilly & Co., 620 F.3d 121 (2d Cir. 
2010) ...........................................................  2 

Osborne v. Ohio, 495 U.S. 103 (1990) ...........  9 
Phillip Morris USA, Inc. v. Scott, 131 S. Ct. 

1 (2010) .......................................................  7 
Radio Station WOW, Inc. v. Johnson, 326 

U.S. 120 (1945) ...........................................  5 
Samuel-Bassett v. Kia Motors Am., Inc., 

212 F.R.D. 271 (E.D. Pa. 2002), vacated 
and remanded, 357 F.3d 392 (3d Cir. 
2004) ...........................................................  6 

 
 



 

 

REPLY BRIEF 
Bassett’s opposition makes almost no effort to 

defend the jarring Due Process violation below, 
offering only a half-hearted justification at the very 
end of the brief.  This is both telling and unsurprising 
because the $5.6 million judgment entered against 
KMA is simply indefensible.  As Bassett concedes, 
“each class member spent different out-of-pocket 
amounts for repairs,” Opp. 11, and, indeed, some 
spent nothing at all, Pet. 6.  Yet each and every one of 
them received a $600 windfall judgment.   

With little to say about the constitutional violation, 
Bassett attempts to defend the lower court’s waiver 
ruling, but on that point, too, she founders.  KMA 
repeatedly objected to imposing damages on a class-
wide basis.  In the trial court and every appeal, KMA 
plainly asserted its Due Process rights to 
individualized consideration, and the trial court even 
ruled in favor of KMA before reversing course and 
“abandon[ing]” its prior order.  Opp. 8.  Under this 
Court’s settled precedent, the Pennsylvania courts’ 
subterfuge cannot withstand scrutiny.  KMA squarely 
raised the issue and originally prevailed; it waived 
nothing.  The petition should thus be granted and the 
decision below summarily reversed, or at least 
considered on plenary review.   

I. THE DECISIONS BELOW VIOLATE DUE 
PROCESS. 

1.  The Pennsylvania courts conferred an extra-
ordinary windfall on the plaintiff class.  Bassett 
candidly recognizes that, although every class 
member is set to receive $600 in damages for repair 
expenses, “each class member spent different out-of-
pocket amounts for repairs.”  Opp. 11.  The decision 
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below frequently acknowledged the same truth.  Pet. 
12.  What is more, Bassett does not dispute that 
many class members incurred no out-of-pocket 
expenses at all, either because KMA replaced their 
brakes for free or because they had no brake 
problems.  Id. at 4.  Under her logic, the class 
members’ actual experience is irrelevant.  State 
courts can award damages to class members even 
when there is no harm and no liability.     

This is “Trial by Formula” in its purest form, and it 
violates Due Process.  It permits the class action 
device to bestow individual plaintiffs with 
substantive rights they otherwise would not have (an 
entitlement to $600 in damages) while simultane-
ously stripping KMA of rights it otherwise should 
have (to present all available defenses).  The upshot 
is a multi-million dollar liability despite the fact that 
Bassett never proved that any class member actually 
suffered $600 in damages. 

That such a procedure flouts established constitu-
tional protections is plain.  Pet. 23–25.  Because 
defendants have a Due Process right to “‘an opportu-
nity to present every available defense’ .…, a defen-
dant should, at a minimum, be able to contest 
individual class members’ injuries and entitlement to 
damages.”  DRI Br. 10 (citing Phillip Morris USA, 
Inc. v. Scott, 131 S. Ct. 1, 3–4 (2010) (Scalia, J., in 
chambers)).  Class action procedures that eviscerate 
such defenses—and “result in an astronomical 
damages figure that does not accurately reflect the 
number of plaintiffs actually injured”—violate Due 
Process.  McLaughlin v. Am. Tobacco Co., 522 F.3d 
215, 231 (2d Cir. 2008).   Class actions, quite simply, 
“do[] not exist to expand the pie” of liability and 
available damages.  DRI Br. 9 (emphasis omitted). 
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But that is exactly what happened below.  By 
contorting the parties’ rights, the Pennsylvania 
courts—at Bassett’s urging—produced a judgment 
that is grossly exaggerated and utterly irrational.  
Such an affront to Due Process must be reversed, and 
only this Court can do so. 

2.  Bassett’s brief arguments to the contrary 
present an easily refutable distraction.  First, she 
contends that the damages award sounds in contract 
rather than tort.  Opp. 3, 11, 28–31.  But the Due 
Process Clause applies to both contract and tort 
claims, and there was no evidence that every class 
member incurred (or will incur) anywhere close to the 
same “cost to cure” contractual damages.  Rather, as 
Bassett admits, “each class member spent different 
out-of-pocket amounts for repairs,” id. at 11, and 
many did not spend a single penny.  

The fact that Bassett’s expert “testified that repair 
costs … would amount to $1,005 over the life of the 
car,” regardless of circumstances, is irrelevant.  Id. at 
11, 29.  The jury itself rejected this testimony, which 
was premised on a string of untenable hypothetical 
assumptions that had no connection to any class 
member’s reality and are contradicted by Bassett’s 
concessions and her own experience.  Pet. 8–9 (noting 
assumptions).  Further, to the extent Bassett is now 
arguing that cost-to-cure damages are forward-
looking, Opp. 29, it gets her nowhere because: (a) 
there was no evidence tying the $1,005 figure to 
anyone’s actual experience or “foreseeable repairs”; 
(b) the foreseeable repairs are zero when KMA fixes 
the brakes for free, as it generally did; and (c) this 
new contention is inconsistent with the verdict form, 
which only asked for repair expenses already 
“incurred.”  Pet. App. 72a. 
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Bassett cites In re Gen. Motors Corp. Pick-Up Truck 
Fuel Tank Prods. Liab. Litig., 55 F.3d 768 (3d Cir. 
1995), but that case is inapposite.  There, unlike here, 
the court expressly found that “[d]amages … are not 
as individualized as the district court seemed to 
assume [because] the cost of repair … would not vary 
much among class members.”  Id. at 818 (emphasis 
added).  Even then, the court recognized that “sepa-
rate proceedings [could], if necessary, be held on 
individualized issues such as damages.”  Id. at 817. 

Second, the potential availability of “nominal 
damages,” Opp. 29–30, does not support the judg-
ment.  $600 is clearly not nominal, and individuals 
who received repairs for free or experienced no 
problems are not even entitled to nominal damages.   

Third, Bassett points out that KMA stated, in 
opposing class certification, that individualized pro-
ceedings would “involve ‘thousands of mini hearings, 
which would take years.’”  Opp. 27.  That is true but 
irrelevant.  KMA opposed class certification in part 
on the grounds that individual issues of liability and 
damages required burdensome individual proceed-
ings.  Pet. App. 40a.  This was one of many reasons 
why a class in which individual issues predominated 
never should have been certified in the first place.   

Once the trial court decided to certify the class, 
however, it had no choice but to proceed in a manner 
consistent with Due Process.  That, in turn, required 
providing individualized claims proceedings, even if 
those proceedings were cumbersome.  A court cannot 
set aside the Constitution in the name of efficiency, 
particularly when any perceived logistical burden is 
the court’s own creation.  See DRI Br. 9–11; WLF Br. 
20–22.  Multiplying Bassett’s repair expenses by the 
number of class members was undoubtedly easier 
than claims proceedings—surely it took less than a 
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minute—but it ran roughshod over KMA’s constitu-
tional rights in the process.  This error should be 
reversed.1

II. BASSETT’S WAIVER DEFENSE IS MERIT-
LESS. 

 

State courts cannot insulate themselves from the 
federal Constitution or from this Court’s review 
through procedural rulings that are “an obvious 
subterfuge to evade consideration of a federal issue.”  
Radio Station WOW, Inc. v. Johnson, 326 U.S. 120, 
129 (1945).  The rulings below are just that, and 
Bassett’s attempts to defend them fall far short.  

1.  Contrary to Bassett’s assertion, KMA raised Due 
Process throughout the Pennsylvania court system.  
At the very outset, KMA listed as one of its 
affirmative defenses that the proposed remedies 
“violat[ed] … the Due Process Clause of the Four-
teenth Amendment.”  Answer and Affirmative De-
fenses of Def. [KMA] to the Am. Compl. at 16 (E.D. 
Pa. Oct. 16, 2001).  Bassett herself subsequently 
highlighted KMA’s Due Process defense in her brief 
in support of class certification.  Mem. of Law in 
Support of Pl. [Bassett’s] Mot. for Class Certification 
at 47 (E.D. Pa. June 14, 2002).   

Then and continuously thereafter, KMA drove 
home its opposition to paying a one-size-fits-all 
damages award without individualized consideration 
of actual harm.  KMA objected to class certification 
                                            

1 Bassett also apparently seeks to insert a safety issue into 
the case, Opp. 10, but her own expert agreed that Kia Sephias 
met all federal safety standards, Tr. of Jury Trial, Day 3, 
Afternoon Session at 50 (May 19, 2005).  Consistent with that 
concession, the class never sought damages based on any claim 
about safety.  
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because “damages are not subject to class-wide 
common proof.”  Opp’n of Def. [KMA] to Pl.’s Mot. for 
Class Certification at 30 (June 9, 2004); see also 
Supplemental Mem. of Law of Def. [KMA] in Opp’n to 
Pl.’s Mot. for Class Certification at 4, 11 (July 8, 
2004) (same).2

KMA later moved for bifurcation, contending that it 
is “entitled to present testimony and evidence in 
order to prove whether each class member is able to 
sustain their damages claims against KMA as a 
result of the alleged defect.”  Mot. to Bifurcate of Def. 
[KMA] ¶ 10 (Apr. 25, 2005) (emphasis omitted); see 
also id. ¶¶ 4, 7, 8, 11 (identifying “damages” and “out-
of-pocket costs” as among the individual issues that 
must be decided separately); Mem. of Law in Supp. of 
Def.’s Mot. to Bifurcate at 8, 14–15, 19–21 (Apr. 25, 
2005) (“Individual Issues Of Fact And Law That Go 
To Damages Must Be Adjudicated After The Common 
Issue Trial”).  At oral argument, KMA again main-
tained that it was “entitled to assert every defense it 
has against every member of the class.  And every 
member of the class must prove every element of each 
claim that’s being put forth by the class.”  Tr. of 

   

                                            
2 Bassett represents that “the federal trial court had 

presumed [damages] would be[] ‘fairly easily calculated on 
behalf of the class as a whole.’”  Opp. 8–9.  Not so.  The federal 
trial court thought that diminution in value damages could be so 
described, but the jury rejected that measure of damages here.  
Samuel-Bassett v. Kia Motors Am., Inc., 212 F.R.D. 271, 281 
(E.D. Pa. 2002); Pet. 5 n.4.  As to repair expenses, the federal 
court agreed with KMA: They were “reliant upon ‘the intangible, 
subjective differences of each class member’s circumstances,’ 
and would likely require additional hearings to determine given 
that some individuals have undoubtedly expended more monies 
and incurred higher parts and labor costs to repair their vehicles 
than others.”  212 F.R.D. at 281. 
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Pretrial Conference at 56–57 (May 16, 2005).  
Compare Phillip Morris USA, Inc. v. Scott, 131 S. Ct. 
1, 3–4 (2010) (Scalia, J., in chambers) (recognizing 
due process right to “‘an opportunity to present every 
available defense’”).   

That same day, KMA thought that it had won this 
battle with respect to damages when the court and 
Bassett’s counsel agreed on the record that any 
damages verdict would only “‘set the upper limit of 
what [KMA] has to pay.’”  Pet. App. 105a (alterations 
in original).  The court ordered that “‘[e]ach class 
member’s entitlement to recover if plaintiff class 
prevails, shall be determined at claims proceedings.’”  
Id.  Thus, not only did KMA preserve the issue, it 
prevailed on it—at least until the trial court 
“abandon[ed]” its own order.  Opp. 8.  

Once that happened, KMA began to re-raise its Due 
Process objection.  Its post-trial motion argued that 
the inclusion in the class of “members who have no 
claim whatsoever against KMA” and the “certification 
of the class and entry of a molded verdict in favor of 
all class members” “violat[e] KMA’s right to due 
process.”  Def. [KMA]’s Supplemental Mot. for Post-
Trial Relief ¶¶ 6, 9–10 (July 15, 2005).  KMA 
repeated this argument at every stage of its appeal.  
See, e.g., Br. of Appellant [KMA] at 23–26, 48–51 
(Super. Ct. June 8, 2007) (“molding the verdict from 
$600 to $5.6 million .… is contrary to … due 
process”); Br. of Appellant [KMA] at 3, 14, 28–32 
(Jan. 20, 2009) (that “thousands of absent class 
members … were awarded damages for a harm they 
did not prove and did not sustain” violates Due 
Process).   

The Due Process argument was thus preserved, and 
every Pennsylvania court knew exactly where KMA 
stood on the issue.  Bassett’s contention that the 
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issue was “first raised in the petition to this Court” or 
the “application for rehearing before the Pennsyl-
vania Supreme Court,” Opp. 2, 16, is baseless.3

2.  The basis for Bassett’s view appears to be her 
belief that KMA “only asserted [its] due-process 
claim … with respect to liability, not … damages” and 
that this is a critical distinction.  Opp. 1, 9–16.  She is 
wrong.  First of all, this hair-splitting was never 
raised below, by Bassett or the courts.  Moreover, 
Bassett cannot even make the argument without 
contradicting herself twice in the same paragraph.  
She argues that “none [of KMA’s objections] were 
directed to the manner in which classwide damages 
were considered and assessed,” but then promptly 
admits that KMA’s objections pertained to “its motion 
to bifurcate liability and damages” and its “request 
for individualized proof … at individual trials with 
respect to each class member’s ‘… damages.’”  Id. at 
17 (emphasis added).  Such internal incoherence 
signals just how untenable Bassett’s position is. 

   

Indeed, as Bassett seems to appreciate, her argu-
ment is belied by the record.  KMA repeatedly and 
explicitly objected to assessing damages on a class-
wide basis in its answer, its opposition to class 
certification, its motion to bifurcate, and at every step 
of the appellate process.  See, e.g., supra 5–8.  KMA 
                                            

3 Pointing to statements at closing argument, Bassett 
contends KMA always “understood” that the jury award would 
determine damages for the entire class.  Opp. 27–28.  All KMA 
“understood” at closing was what the trial court had promised in 
its order.  Accordingly, KMA correctly sought to urge the jury to 
set the “upper limit” of damages as low as possible given that 
Bassett’s repair expenses were atypically high.  It was not some 
cryptic way of voluntarily relinquishing KMA’s constitutional 
rights.   
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also moved to exclude Bassett’s damages expert and 
submitted a pre-trial memorandum reiterating that 
out-of-pocket damages are highly individualized.  Pet. 
18.  The on-the-record agreement between the trial 
court and Bassett that the verdict would only “set the 
upper limit” on damages is further proof that the 
damages issue was squarely raised. 

In all events, Bassett’s claimed liability versus 
damages distinction is hollow in its own right.  The 
two go hand in hand because when there is no 
liability, there can be no damages.  Here, many 
plaintiffs suffered no harm at all either because KMA 
fixed their brakes for free or because they 
experienced no brake problems in the first place.  
There was thus no basis for imposing $600 worth of 
liability for each of them.  Because KMA plainly and 
repeatedly objected to paying damages to class 
members who incurred no injury, the Pennsylvania 
courts’ waiver ruling is without foundation.  

3.  As KMA and its amici have explained, the 
Pennsylvania courts’ application of the contempor-
aneous-objection rule to shield the underlying 
constitutional violation is in direct conflict with this 
Court’s precedent.  Pet. 16–22; WLF Br. 10–16; DRI 
Br. 21–22.  First, KMA objected multiple times, and 
making additional objections at the molding of the 
verdict, the jury charge, or elsewhere would have 
been “‘an arid ritual of meaningless form.’”  Osborne 
v. Ohio, 495 U.S. 103, 124 (1990).  As this Court has 
held, there is no need to “object a second time,” id. at 
124, or to “repe[at] a patently futile objection, already 
thrice rejected,” Douglas v. Alabama, 380 U.S. 415, 
422 (1965).   

This is especially so because the trial court had 
already ordered separate claims proceedings and that 
order stood throughout trial, until the court sua 
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sponte reneged on it.  Regardless of whether the trial 
court “abandon[ed]” its order when it molded the 
verdict or, as Bassett contends, the day before during 
the jury charge, Opp. 8, 18; Pet. 20, endless repetition 
of KMA’s objection would have been a waste of time.  
Pet. 16–20; WLF Br. 10–16.  The court knew KMA’s 
position; it had a “full opportunity to correct any 
errors,”  Opp. 23; and there was no need “to guess at” 
KMA’s objection, id. at 24. 

Second, the application of Pennsylvania’s contem-
poraneous-objection rule must be evaluated “against 
the circumstances of [the] particular case” to deter-
mine whether it serves any perceivable state interest, 
Lee v. Kemna, 534 U.S. 362, 379–80, 386–87 (2002), 
namely “avert[ing] the time and expense of appeals or 
new trials,” Pet. App. 76a.  Here, it clearly would not 
serve any such interest.  Pet. 16–22; WLF Br. 10–16.   

Bassett has no coherent response to this, apart 
from ignoring or otherwise misstating the relevant 
case law.  Opp. 17–27.  All the trial court needed to 
do was to follow through on its promise and institute 
the individualized claims process.  No new trial was 
necessary,4

The waiver ruling was thus a thinly veiled attempt 
to protect a constitutional violation.  Such decisions 

 and no appeal would have been needed or 
desired.  By no stretch of the imagination would 
following-through with the promised claims process 
result in “endless appeals on grounds … only 
discovered or fabricated after trial.”  Id. at 25.      

                                            
4 This is precisely what KMA said in its petition, Pet. 21, not 

that “it was not seeking a new trial,” Opp. 25.  KMA’s motion 
requested a new trial in the alternative (as litigants generally 
do), but no new trial was necessary to remedy the constitutional 
violation.   
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may help the Philadelphia Court of Common Pleas 
“tak[e] business away from other courts” (the avowed 
aim of the court’s President) by making the court 
even more attractive to plaintiffs’ attorneys, DRI Br. 
5 n.6 (quotation marks omitted); WLF Br. 19–20, but 
federal rights cannot be so easily circumvented.  
Accordingly, the Court should summarily reverse or 
at least consider the case on plenary review.  

CONCLUSION 
The Court should grant the petition and summarily 

reverse, or alternatively, accept the case for plenary 
review.  
           Respectfully submitted, 

 
 

WILLIAM H. LAMB CARTER G. PHILLIPS* 
JAMES C. SARGENT, JR.  JONATHAN F. COHN 
MAUREEN M. MCBRIDE JOSHUA J. FOUGERE 
LAMB MCERLANE PC SIDLEY AUSTIN LLP 
24 E. Market Street,  1501 K Street, NW 
   Box 565  Washington, DC 20005 
West Chester, PA 19381  (202) 736-8000 
(610) 430-8000  cphillips@sidley.com 

Counsel for Petitioner Kia Motors America, Inc. 

June 4, 2012          * Counsel of Record 


