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QUESTIONS PRESENTED IN THIS CAPITAL CASE
 

Petitioner is a state prisoner seeking habeas relief from his death sentence under 28 U.S.c. 

§ 2254(d), because trial counsel was ineffective at capital sentencing for failing to investigate and 

present mitigating evidence of Petitioner's traumatic life history of physical and sexual abuse, and 

the serious mental disturbances that resulted from that abuse. The state supreme court denied relief 

in a written opinion explaining the reason for its ruling, holding that Petitioner was not prejudiced. 

The federal habeas courts, in holding that the state court's no-prejudice ruling was "reasonable" 

under § 2254(d)( 1), relied upon evidence that was not before the state court and a rationale that was 

not present in the state court's opinion. The questions presented are: 

1. Does Harrington v. Richter, 131 S.Ct. 770 (20 II), which interpreted § 2254(d)(l) as 

requiring federal habeas courts to determine what arguments or theories could have supported the 

state court judgment when the state court ruling is unexplained, also apply when the state court has 

explained the basis for its ruling, a question that has divided the Courts of Appeals? 

2. Should this Court grant certiorari, vacate the Third Circuit Court ofAppeals' ruling, 

and remand for reconsideration in light ofCullen v. Pinholster, 131 S.Ct. 1388 (20 11) - which was 

decided after the Third Circuit issued its opinion - where the Third Circuit assessed reasonableness 

under § 2254(d)( I) in the light of evidence that was presented for the first time in federal court? 
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Petitioner, Terrance Williams, respectfully asks that the Court issue its writ of certiorari to 

review the decision of the United States Court of Appeals for the Third Circuit in this capital case.' 

OPINIONS BELOW 

Petitioner seeks certiorari review of the Third Circuit's ruling, Williams v. Beard, 637 F.3d 

195 (3d Cir. 2011) ("Williams-4"), App. 4, affirming the District Court's denial of habeas relief, 

Williams v. Beard, No. 05-cv-3486 (E.D. Pa. May 8,2007) ("Williams-3"), App. 48. Because this 

is a habeas proceeding by a state prisoner, Petitioner also attaches the opinions of the Pennsylvania 

Supreme Court on direct appeal, Commonwealth v. Williams, 570 A.2d 75 (Pa. 1990) ("Williams-

I"), App. 129; the state post-conviction hearing court denying relief, Commonwealth v. Williams, 

Opinion of Judge Savitt (Phil. Ct. Common Pleas, Jan. 13, 1999), App. 123; and the Pennsylvania 

Supreme Court affirming the denial ofpost-conviction relief, Commonwealth v. Williams, 863 A.2d 

505 (Pa. 2004) ("Williams-2"), App. 92. 

STATEMENT OF JURISDICTION 

This Court has jurisdiction under 28 U.S.C. § 1254(1). The Third Circuit denied rehearing 

and rehearing en bane on July 26, 2011. App. 2. This Court granted extensions of time until 

December 13, 2011, for filing this petition. App. 1. This petition is timely filed. 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

This case involves: (A) the right to effective assistance ofcounsel as guaranteed by the Sixth 

Amendment to the United States Constitution; and (B) 28 V.S.c. § 2254(d)(l), which states: 

An application for a writ ofhabeas corpus on behalfof a person in custody pursuant 
to the judgment of a State court shall not be granted with respect to any claim that 
was adjudicated on the merits in State court proceedings unless the adjudication of 
the claim ... resulted in a decision that was contrary to, or involved an unreasonable 

) All emphasis herein is supplied unless otherwise indicated. Parallel citations are omitted. 
Respondents are referred to as "the Commonwealth." Petitioner has filed an Appendix of lower 
court opinions with this Petition, cited as "App." Petitioner filed a record Appendix in the Third 
Circuit, which is cited herein as "A." 



application of, clearly established Federal law, as determined by the Supreme Court 
of the United States[.] 

STATEMENT OF THE CASE 

A. Trial, Sentencing and Direct Appeal: Petitionerwas convicted in 1986 ofthe first

degree murder of Amos Norwood. Petitioner "was only four months past his eighteenth birthday" 

at the time ofthe offense. Williams-4 at 229. The prosecution's evidence ofPetitioner's "activities 

... prior to and at the time of the murder [was] based primarily on the testimony of [Petitioner's] co

murderer, Marc Draper." Williams-l at 77 n.6. "Draper, the son ofa Philadelphia policeman," pled 

guilty to second-degree murder and received a life sentence in exchange for his testimony against 

Petitioner. Williams-l at 79, 81; Williams-2 at 515. 

"The trial's penalty phase was a brief affair." Williams-4 at 228. 

The Commonwealth presented evidence of Petitioner's prior convictions for a 1984 third-

degree murder ("the Hamilton case") and a 1982 armed robbery ("the Dorfman case"), both 

committed when he was a juvenile. Williams-3 at 62-63. 

Defense counsel presented three witnesses, whose direct testimony comprises sixteen 

transcript pages. Petitioner's mother "testified concerning [his] athletic accomplishments and only 

mentioned [his] abusive upbringing briefly during cross-examination by the prosecutor"; Petitioner's 

girlfriend "testified [that he] was a good father to their infant daughter and a sweet, honest person"; 

Petitioner's cousin "gave a rambling narrative, peppered with Biblical references, about [Petitioner] 

being pressured by his teammates and getting into fights." Williams-2 at 520 n.ll. "In something 

ofan understatement, the Pennsylvania Supreme Court found that this rather generic testimony was 

'not compelling.'" Williams-4 at 228 (quoting Williams-2 at 520). 

The jury found two aggravating circumstances and no mitigating circumstances, and 

sentenced Petitioner to death. Williams-l at 82. The Pennsylvania Supreme Court affirmed. 

B. State Post-Conviction: Petitioner sought state post-conviction reliefunder the Post
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Conviction Relief Act ("PCRA"), asserting, inter alia, that trial counsel was ineffective under 

Strickland v. Washington, 466 U.S. 668 (1984), and its progeny for failing to reasonably investigate, 

develop and present mitigating evidence. 

The PCRA court held an evidentiary hearing, at which Petitioner presented "several days of 

testimony" and introduced numerous documentary exhibits. Williams-4 at 226. 

Petitioner presented testimony from eight family members, neighbors, and teachers who gave 

"extensive evidence" which "detailed the physical and sexual abuse to which [Petitioner] was 

subjected throughout his youth." Williams-4 at 225-26. The witnesses "describe[d] a childhood 

plagued by frequent physical and sexual abuse," in which Petitioner, from an early age, was 

repeatedly and brutally beaten by his mother, his older brother, and his alcoholic step-father. Id. at 

229. Petitioner's mother and sister were also subjected to severe physical abuse. Id. "In order to 

escape this environment, it was not uncommon for [Petitioner] to flee the home and stay with 

neighbors, sometimes for days on end." Id. 

There was also sexual abuse. When [Petitioner] was very young, perhaps around the 
age of six, he was sodomized by a neighbor boy five years his senior. In his early 
teens, he was repeatedly molested by a [male] teacher. At thirteen, [he] met and 
began a relationship with Norwood[, the homicide victim]. Norwood was cruel and 
physically abusive at times .... When [Petitioner] was approximately fifteen, he was 
attacked by an older male while staying in a boys' home. The assailant held a 
weapon to [Petitioner's] neck and forced him to perform fellatio. 

Id. at 229-30. 

Petitioner also presented testimony from three mental health experts, two psychiatrists (Dr. 

Julie Kessel and Dr. Ralph Kaufman) and a psychologist (Dr. Patricia Fleming), who described the 

effects of Petitioner's traumatic life history on his mental health, which left him "psychologically 

damaged at the time of the offense." Williams-4 at 226, 230. The mental health experts, who 

interviewed Petitioner at length, reviewed background information about his life history and the case, 

and "administered a battery ofpsychological tests" to him, found that he suffers, and suffered at the 
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time of the offense, from "an array of chronic [mental] impairments," including "major depression 

with periods of recurrent psychosis and paranoia; post-traumatic stress disorder; polysubstance 

abuse; and borderline personality disorder." Id. at 230. The experts "were generally consistent in 

tracing the origins of [Petitioner's] mental impairment, All identified recurrent childhood abuse-

especially sexual abuse - as a principal cause of [Petitioner's] later psychological disorders." Id. 

All three experts testified that Petitioner "was suffering from extreme mental or emotional 

disturbance when he killed Norwood." Id. 

Petitioner also presented a mental health report prepared before trial by court psychiatrist 

Edwin Camiel, M.D., who saw Petitioner eight months after the Norwood homicide ("Camiel 

Report," 4066-69. Dr. Camiel prepared the report at the request of the judge presiding over 

Petitioner's prior third-degree murder conviction ("the Hamilton case"), to determine if he was 

competent to be sentenced in that case. A 4067, 4069. 

The report states that Dr. Camiel spent "approximately one hour" with Petitioner. A 4067. 

Dr. Camiel did not have any psychological test results, and had limited background information: "a 

copy ofthe criminal complaint," a criminal history, an undescribed "presentence probation report," 

and an undescribed "previous Court clinical evaluation dated 3-14-84." A 4067. Based upon his 

brieftime with Petitioner and this limited information, Dr. Camiel made the following "assessment": 

This individual shows evidence of a developing Psychotic Disorder of a 
paranoid type. There are acute signs ofpsychotic decompensation including an 
inability to sleep, intense anxiety, feeling ofpressure all over his body, psychomotor 
agitation including hand wringing, and a development of a paranoid delusional 
system. 

This is the first evidence of psychiatric illness in this Defendant and the 
clinical picture is consistent with a diagnosis of a Schizophreniform Disorder or a 
briefly active psychosis secondary to the stress of his present incarceration. 

It is recommended that this Defendant be transferred immediately to the 
prison psychiatric facility for further evaluation and treatment in order to prevent the 
progression of symptoms to the development of a full blown psychotic disorder. ... 

At the present time, the Defendant ... would appear to be competent to 
proceed [with sentencing on the third-degree murder conviction]. However ..., [his] 
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mental status may worsen between now and sentencing if he does not receive 
adequate treatment at this time. 

A 4069. Petitioner's mental health experts testified that Dr. Camiel's observation of a psychotic 

episode is a powerful "red flag" and "alerting signal" that "something [was] grossly wrong" with 

Petitioner, which "absolutely" required further expert investigation for purposes of capital 

sentencing. Williams-2 at 528 n.8 (Saylor, J., dissenting) (quoting expert testimony). 

Petitioner also introduced pre-trial prison records reporting that Petitioner had "frequent or 

severe headaches," "frequent trouble sleeping," "depression or excessive worry," and "nervous 

trouble"; finding that he suffered from anxiety and depression; and prescribing psychiatric 

medications. A 4085, 4091-92. Petitioner's expert, Dr. Kessel, testified that the prison records are 

consistent with the post-conviction experts' findings ofmental disturbances arising from Petitioner's 

traumatic childhood. A 3335-38. 

Petitioner also introduced entries from his juvenile court file. In a November 19, 1981, entry, 

when Petitioner was fifteen years old, his mother "revealed that her husband [Petitioner's stepfather 

Ernest Kemp] was a woman beater. He whipped her every weekend. He get [sic] drunk and start 

the same routine or arguing and beating up on her every week-end." A 4081. A January 4, 1983 

entry says the violent stepfather was allowed to "supervise and discipline Terry" and the family lived 

in a neighborhood that "has a high rate of delinquency and is beset with gangs and drugs." A 4084. 

The Commonwealth did not present any witnesses. It introduced just two substantive 

exhibits, a one page "report of examination," dated January 4, 1983, prepared by court psychiatrist 

Anthony Zanni in connection with prior juvenile charges, A 4070 ("Zanni Report"), and a Pre-

Sentence Investigation Report ("PSf') prepared by a probation officer on March 29, 1984, in 

connection with the Dorfman case robbery conviction (one of the prior convictions used in 

aggravation at capital sentencing), A 4071 ("Dorfman case PSI"). The Commonwealth used these 

exhibits, briefly, in cross-examination of defense psychiatrist Dr. Kessel. See A 3390-99. Neither 
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exhibit affected Dr. Kessel's opinions. See A 3393-95, 3397-98,3419-21. The Dorfman case PSI 

corroborated the defense evidence about Petitioner's traumatic life history. See, ~ A 4072 

("Terrance knows virtually nothing about his father, who played no part in his life."); A 4074 

("Terrance ... is the third of his mother's three children, each of whom was fathered by a different 

man. None of these men played a role in the family. A fourth man [Ernest Kemp] moved in with 

the family when Terrance was age 12. This man is an alcoholic who was abusive to Terrance's 

mother. Terrance's relationship with him is not good."). 

The PCRA court denied relief on the merits, in a written opinion. Commonwealth v. 

Williams, Opinion of Savitt, 1., at 12-15 (Phil. Common Pleas, Jan. 13, 1999), App. 125-28. In 

denying relief, the PCRA court "conflated the 'prejudice' and 'performance' prongs" ofStrickland, 

and "did not make any specific credibility determinations regarding the lay and expert witnesses who 

testified during the PCRA hearings." Williams-3 at 81. The PCRA court said nothing about the 

Commonwealth's PCRA evidence. 

Petitioner appealed to the Pennsylvania Supreme Court. On appeal, the Commonwealth 

relied upon the evidence it had presented at the PCRA hearing - the Dorfman case PSI and the Zanni 

Report - in support of its argument that counsel's investigation was adequate. See Commonwealth 

v. Williams, No. 247 CAP, Brief for Appellee at 22-23 (Pa. June 9,2000). The Commonwealth did 

not rely on either piece ofevidence in its argument against prejudice. 

The Pennsylvania Supreme Court affirmed, Williams-2 at 519-21, "holding that [Petitioner] 

did not meet 'his burden of demonstrating there was [a] reasonable probability the presentation of 

[prior abuse and mental health] evidence would have resulted in a life sentence,'" Williams-4 at 226 

(quoting Williams-2 at 521 n.12). The Pennsylvania Supreme Court did not mention the Zanni 

Report. It made a passing reference to the Dorfman case PSI, noting trial counsel's PCRA hearing 

testimony that he did not recall reviewing the PSI at the time oftrial, but ifhe had it would not have 
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changed his "tactic" ofpresenting Petitioner "as a promising athlete, a well-liked and outgoing young 

man." Williams-2 at 520. 

Two Pennsylvania Supreme Court Justices dissented and would have held that counsel was 

ineffective. See Williams-2 at 524 (Saylor, J., dissenting); id. (Nigro, J., dissenting). The dissenters 

found "that the record paints a fairly stark picture ofpenalty-phase ineffectiveness of counsel." Id. 

at 535. The dissenters would have found deficient performance under Strickland because "the record 

shows fairly plainly that counsel was remiss in his penalty-phase investigation and preparation," in 

that, inter alia, counsel "failed to meet personally with [Petitioner] until one week prior to trial"; 

failed to reasonably investigate prior convictions counsel knew the Commonwealth would use as 

aggravation; and failed to reasonably investigate Petitioner's life history and mental health. Id. at 

528-29 & n.lO. The dissenters would have found prejudice because the evidence Petitioner 

presented at the PCRA hearing "indicated that, had counsel undertaken [a reasonable] investigation 

by exploring [Petitioner's] life history and having [Petitioner] examined by a defense expert from 

the mental health field, he would have uncovered a history of emotional and physical trauma, and 

chronic and major psychiatric illness in place as ofthe time of[Petitioner's] offenses." Id. at 529-31 

& n.14. The dissenters also described at length numerous errors made by the PCRA court and the 

Pennsylvania Supreme Court majority regarding this claim. See id. at 531-35. 

C. Federal District Court: Having exhausted state remedies, Petitioner sought federal 

habeas relief on, inter alia, his claim that counsel was ineffective at capital sentencing. 

In the federal habeas proceedings, the Commonwealth used extensive new evidence and 

arguments that it had not used in state court, and upon which the state courts had not relied in 

denying relief. The District Court summarized the Commonwealth's argument: 

Respondents contend that if[counsel] presented evidence ofabuse and mental illness 
at trial, the Commonwealth would have introduced devastating impeachment 
evidence. [Respondents contend that counsel] was aware of this likelihood, and 
made a strategic decision not to pursue this type ofmitigating evidence. Additionally, 
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[Respondents contend that] Petitioner cannot establish prejudice under Strickland 
because there is not a reasonable probability that the jury would have reached a 
different conclusion in light ofthe Commonwealth's strong impeachment evidence. 

Williams-3 at 75. 

The "impeachment evidence" upon which the Commonwealth relied consisted ofthe Zanni 

Report and Dorfman case PSI, which the Commonwealth introduced in state court, together with 

several hundred pages ojexhibits that the Commonwealth had not offered or relied upon in state 

court and upon which the state courts had not relied in denying relief. See Commonwealth's 

Exhibits to the Response to the Penalty-Phase Claims in the Petition for Writ of Habeas Corpus, 

Exhibits GG-ZZ, District Court Docket Entries 28-1 through 28-20. 

The bulk ofthe Commonwealth's new "impeachment evidence" - almost 500 pages - came 

from the Dorfman case. Petitioner was just sixteen at the time of the Dorfman robbery and, thus, 

originally was under the jurisdiction of the juvenile court; the Commonwealth successfully moved 

for "certification" to try him as an adult. See Williams-4 at 199. The Commonwealth's new 

"impeachment evidence" consisted of records relating to the 1983 adult-court certification 

proceeding and the 1984 sentencing in the Dorfman case. See Williams-3 at 75-77. 

According to the Commonwealth, the following could have been used to "impeach" 

Petitioner's evidence of childhood abuse: 

1983 Certification Proceeding - The notes of testimony [transcripts] from 
this proceeding have been lost. However, as part of the direct appeal in the Dorfman 
case, a reconstruction hearing was held in 1987. Petitioner's attorney and the 
Commonwealth each presented a proposed account of the proceeding. Petitioner's 
account stated that ten to fifteen community witnesses testified about Williams' 
"stable home life, loving parents and relatives willing to help and aid him." During 
the reconstruction hearing, Assistant District Attorney, Harry Tichsler, recalled that 
Judge Meade (who certified the case) observed from the bench that Williams was a 
"young man [who] had a number ofopportunities and people had given him time and 
interest [which] was unusual ... for a young man who is before the Juvenile Court." 

1984 Dorfman Sentencing - During the sentencing, eight witnesses from the 
community testified that Williams had an excellent reputation for being a peaceful, 
law-abiding and honest citizen. 
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Additionally, in the ... Dorfman case [PSI], Petitioner said, "overall ... he had 
a happy childhood and was 'inspired' by coaches, neighbors, teachers and relatives." 

Williams-3 at 75-76 (footnote and citations to Commonwealth's District Court exhibits omitted). 

In state court, the Commonwealth had presented and relied upon only the Dorfinan PSI. 

According to the Commonwealth, the following could have been used to "impeach" 

Petitioner's evidence of mental disturbances. 

1983 Report of Dr. Elliott Davis - This report was prepared in connection 
with the Dorfman adult certification hearing. A copy of the report is presently 
unavailable, but one of the proposed accounts of the proceeding contains the 
following excerpts: "[Williams] appeared open and accessible to extend intervention 
on the part of authority figures"; and "Terry remained responsive to the close 
supervision and encouragement offered by this examiner." The report concluded, 
"[a]t this time accessibility to intervention and behavioral change through the 
juvenile justice system is suggested." 

1983 Report of Dr. Anthony Zanni - This report was also prepared in 
connection with the Dorfman adult certification hearing. The report observed that 
Petitioner was "well oriented for time, place and person. His memory is good for all 
events, recent and remote." Furthermore, "[h]is contact with reality is good." He has 
"never had persecutory delusions ... [or] visual or auditory hallucinations." His 
insight and judgment were also not impaired. Dr. Zanni diagnosed Petitioner with 
"conduct disorder" and recommended that he was certifiable within the discretion of 
the court. 

1984 Report of Dr. Melvin HeUer - This report was prepared as a pre
sentence psychiatric report in the Dorfman case, and was reviewed by Dr. Camiel 
when he examined Petitioner in 1985. The report describes Petitioner as "alert, 
cooperative, [and] youthful" with "no signs ofpsychotic thought disorder, delusions, 
hallucinations, inappropriate affect, inadequate attention span or bizarre behavior." 
Petitioner denied drug or alcohol abuse, and stated he never had psychiatric treatment 
or hospitalization. Dr. Heller concluded that Petitioner was "[w]ithout psychosis. 
There is no evidence of clinical illness or mental impairment in this individual." 
Finally, he observed that his "prospects for community adjustment would appear to 
be most favorable." 

Williams-3 at 76-77 (citations to Commonwealth's District Court exhibits omitted). In state court, 

the Commonwealth had presented and relied upon only the Zanni Report. 

The District Court applied "deferential review under § 2254(d)" to this claim. Williams-3 

at 62. In applying § 2254(d)'s deferential standards, the District Court considered the state court 
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evidence, arguments and decisions and the new evidence and arguments the Commonwealth first 

introduced in federal court. 

Even taking the Commonwealth's new evidence and arguments into account, the District 

Court found "that [counsel's] performance during the penalty phase was constitutionally deficient" 

because he failed to reasonably investigate and prepare, and "that the state court decisions to the 

contrary were unreasonable applications of clearly established Supreme Court precedent under § 

2254(d)." Williams-3 at 85. 

The District Court found that counsel's preparation for capital sentencing "fell far short of 

... prevailing professional norms" because counsel "took little, if any, action to prepare for the 

penalty stage." Williams-3 at 87,92. Counsel "failed to review ... easily accessible, prior conviction 

file]s] which he knew the prosecution was going to rely on in support of an aggravating 

circumstance." Id. at 86. "In addition to not reviewing the prior conviction files, [counsel] failed 

to conduct a meaningful investigation into Petitioner's background." Id. Counsel "only spoke with 

Petitioner and his mother"; counsel failed to ask any questions "about abuse or family dysfunction"; 

counsel "failed to obtain available juvenile records and pre-sentence reports containing potentially 

mitigating evidence about Petitioner's mental health and abusive home life"; counsel failed to retain 

a mental health expert; and counsel generally "failed to recognize that it was his duty - not his 

imprisoned client's - to identify and pursue potentially mitigating evidence." Id. at 87, 91 (emphasis 

in original). 

The District Court also found that, because ofhis inadequate investigation, counsel's actions 

at the time of sentencing could not be deemed to be a reasonable strategy. Williams-3 at 89. Had 

counsel taken even the most minimal step of examining the prior conviction files, counsel 

would have found the Carnie I report (indicating that Petitioner was developing a 
paranoid psychotic disorder), and the Dorfman [PSI] (describing Petitioner's 
stepfather as an abusive alcoholic). Armed with this information, [counsel] could 
have further investigated Petitioner's mental health and home life, and at that point, 
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made a strategic decision whether to portray Petitioner as a star athlete for whom this 
murder was an aberration, or an abused child with serious mental health problems. 
Without this additional information, [counsel's] sentencing presentation could not 
have been the result of"reasoned strategic judgment." 

. Williams-3 at 89 (quoting Wiggins v. Smith, 539 U.S. 510, 534 (2003}). 

Finally, the District Court rejected the Commonwealth's argument that trial counsel "made 

a strategic decision not to pursue" life history and mental health mitigation because counsel feared 

the "impeachment evidence" that the Commonwealth proffered for the first time in the federal 

habeas proceedings. Williams-3 at 75. 

[T]here is no evidence that [trial counsel] made a strategic decision to limit his 
presentation ofmitigating evidence [in this way]. As [trial counsel] himselftestified, 
"[e]veryone that came forward was put on the stand." ... Although Respondents claim 
[counsel] did not pursue evidence ofabuse or mental illness because he was "aware" 
of damaging impeachment evidence (~, testimony from the [Dorfman case] adult 
certification hearing and the reports of Doctors Heller and Zanni), nothing in the 
record indicates that [counsel] ever read these reports, and made an informed, 
tactical decision to limit his investigation accordingly. 

Williams-3 at 93 n.44 (emphasis in original). 

In short, the District Court found that counsel's preparation for capital sentencing "fell far 

short of ... prevailing professional norms"; "the explanations [counsel later] provided ... reflected 

inattention to the penalty phase rather than tactical decision making"; and the state court's failure 

to find deficient performance was an "unreasonable application ofclearly established Supreme Court 

precedent under § 2254(d)." Williams-3 at 85,87,92. 

However, the District Court denied relief based upon Strickland's "prejudice" prong. The 

District Court found that Petitioner has a strong argument for prejudice - "the record is sufficient 

to show that reasonably competent counsel at the time of Petitioner's trial could have presented 

mitigating evidence ofa quantity and quality much greater than that actually presented at the trial," 

and "considerable portions of it would have been relevant and probative." Williams-3 at 93-94. The 

District Court nevertheless denied relief under the deferential "reasonableness" standard of 
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§ 2254(d)(l). Id. at 94. 

In deeming the state court's no-prejudice ruling "reasonable" under § 2254(d)(1), the District 

Court relied upon the Commonwealth's above-described new evidence and arguments that had not 

been presented to or considered by the state courts. See Williams-3 at 75-78, 100-01. The District 

Court's reliance on the Commonwealth's new evidence and argument was particularly significant 

with respect to Petitioner's traumatic life history. The District Court found that the state courts 

shouldhave given "significantly greater weight" to the PCRA hearing testimony of the eight family 

members, friends, and teachers who described Petitioner's life history ofphysical and sexual abuse, 

"particularly in view of their unchallenged [PCRA hearing] testimony that if they had been called 

to testify at the 1986 sentencing hearing, they would have testified to the same facts." Id. at 100. 

The District Court nevertheless deemed the state courts reasonable for giving no weight to 

Petitioner's life history mitigation because "the PCRA testimony does not constitute the entire, 

reconstituted record: we must also take into account the cross examination that the prosecutorwould 

have conducted ofthese witnesses had they appeared at the trial," as evidenced by the "impeachment 

evidence" the Commonwealth introduced for the first time in federal court. Id. at 101. The District 

Court therefore denied re1iefunder "AEDPA's deferential standard of review." Id. 

The District Court granted a certificate of appealability. App. 91. 

D. Third Circuit: On appeal, the Commonwealth continued to rely on the evidence and 

arguments it had not used in the state courts. The Commonwealth even coined a new name for its 

new evidence, calling it "anti-mitigation." The Commonwealth urged the Third Circuit to deem the 

state courts "reasonable" under § 2254(d)(I), on the ground that, "[h]ad [trial] counsel taken the 

[post-conviction mitigation] strategy, this [prosecutor's] office would have introduced those 

contrary, 'anti-mitigators. '" Williams v. Beard, No. 07-9002, Brief for Appellees at 45-46 (3d Cir. 

Dec. 7,2009). 
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With respect to Strickland's "performance" prong, the Third Circuit accepted the District 

Court's finding that counsel's "penalty-phase performance was constitutionally deficient," in that 

counsel's investigative "'efforts fell far short of ... prevailing professional norms, and the 

explanations he provided [post-trial] reflected inattention to the penalty phase rather than tactical 

decision making.'" Williams-4 at 226 (quoting Williams-3). 

With respect to "prejudice," the Third Circuit acknowledged the mitigating value of the 

evidence that Petitioner, who was barely eighteen at the time of the offense, had been a victim 

throughout his life of physical and sexual abuse that left him psychologically scarred: "The 

mitigation evidence elicited by Williams on collateral review is no doubt sympathetic. It portrays 

a much more complicated and troubled individual than the one depicted during the trial's penalty 

phase." Williams-4 at 234. See also Statement of the Case § B (quoting Third Circuit's description 

of"extensive evidence" of"sexual abuse to which [Petitioner] was subjected throughout his youth," 

which left him "psychologically damaged at the time of the offense"). The Third Circuit held, 

however, that habeas reliefmust be denied under § 2254(d)(1)because the state court's no-prejudice 

ruling was not an "unreasonable application of Strickland." Williams-4 at 237. 

In holding the state court's no-prejudice ruling "reasonable" under § 2254(d)(l), the Third 

Circuit, like the District Court, did not limit itself to consideration of the evidence that was before 

the state court when it ruled or the rationale given by the state court for its ruling. Instead, the Third 

Circuit focused on the new "anti-mitigation" evidence the Commonwealth introduced in federal 

court and the Commonwealth's new-to- federal-court argument that, had trial counsel presented the 

mitigation developed at the PCRA hearing, the prosecution would have "rebutted" that mitigation 

with the "anti-mitigation." 

The Third Circuit adopted the Commonwealth's "anti-mitigation" neologism. See Williams

1 at 227, 231, 233, 235, 236. The Third Circuit accepted the Commonwealth's argument that 
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reasonableness under § 2254(d)( 1) of the state court no-prejudice ruling should be assessed in light 

ofthe Commonwealth's new "anti-mitigation" evidence and argument. See, ~ Williams-4 at 227 

("[W]e must reconstruct the record and assess it anew. In so doing, we cannot merely consider the 

mitigation evidence that went unmentioned in the first instance; we must also take account of the 

anti-mitigation evidence that the Commonwealth would have presented to rebut the petitioner's 

mitigation testimony."); id. at 231 ("We must consider [the Commonwealth's new 'anti-mitigation 

evidence '] as part and parcel" ofdetermining ifthe state court's no-prejudice ruling was reasonable); 

id. at 233 ("Our consideration of the reconstituted record simply cannot ignore [the] anti-mitigation 

evidence."). The Third Circuit concluded that, in light of the "reconstituted record," consisting of 

the state court record and the new "anti-mitigation," the state court's no-prejudice "determination 

was not an unreasonable application ofStrickland." Williams-4 at 237 (citing Harrington v. Richter, 

131 S.Ct. 770 (2011 )). 

Petitioner sought panel and en bane rehearing, which was denied. App. 2. 

REASONS WHY THE WRIT SHOULD BE GRANTED 

I. THIS COURT SHOULD GRANT CERTIORARI TO SETTLE A DISPUTE AMONG THE COURTS 

OF ApPEALS AS TO WHETHER 28 U.S.C. § 2254(D)(1), AS INTERPRETED IN HARRINGTON 

V.RICHTER, 131 S.CT. 770 (2011), ALLOWS FEDERAL HABEAS COURTS TO DEEM A STATE 

COURT DECISION "REASONABLE" ON THE BASIS OF ARGUMENTS OR THEORIES THAT 

WERE NOT PROPOUNDED BY THE STA TE COURT IN ITS OPINION EXPLAINING THE BASES 

FOR ITS RULING. 

In holding that the state courts' no-prejudice ruling was "reasonable" under § 2254(d)(1), 

both the District Court and the Third Circuit used a rationale that the state courts did not propound 

in their opinions describing their reasons for denying relief - that the Commonwealth would have 

rebutted Petitioner's post-conviction mitigation with "anti-mitigation" evidence, had trial counsel 

presented the post-conviction mitigation case at trial. See Statement of the Case §§ C-D. 

The approach ofthe District Court and the Third Circuit to § 2254(d) - deeming a state court 

decision "reasonable" on the basis of a rationale that the state court did not actually employ - raises 
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an important question about the interpretation of § 2254(d) and this Court's ruling in Harrington v. 

Richter, 131 S.Ct. 770 (2011), which has divided the Courts of Appeals. 

-A-

In Harrington v. Richter, this Court held that the deferential standards of § 2254(d) apply to 

a state court's denial of a claim on the merits even when the state court does not issue "an opinion 

explaining the reasons reliefhas been denied." 131 S.Ct. at 784. The Court stated: 

[D]etermining whether a state court's decision resulted from an unreasonable legal 
or factual conclusion does not require that there be an opinion from the state court 
explaining the state court's reasoning.... Where a state court's decision is 
unaccompanied by an explanation, the habeas petitioner's burden still must be met 
by showing there was no reasonable basis for the state court to deny relief. 

* * * 
Under § 2254(d), a habeas court must determine what arguments or theories 
supported or, as here, could have supported, the state court's decision; and then it 
must ask whether it is possible fairminded jurists could disagree that those arguments 
or theories are inconsistent with the holding in a prior decision of this Court. 

Harrington, 131 S.Ct. at 784, 786. 

The meaning ofHarrington is clear in cases, such as Harrington itself, where the state court 

has not given any reasons for denying relief - in such cases, the habeas court must consider the 

reasonableness vel non of any "theories [that] could have supported" the state court's denial. Id. 

Accord Cullen v. Pinholster, 131 S.Ct. 1388, 1402 (20 II) (in summary-denial cases, "habeas court 

must determine what arguments or theories ... could have supporte[d] the state court's decision" 

(quoting Harrington; ellipsis in Cullen)). 

However, the application of Harrington in cases where the state court has given reasons for 

its denial ofreliefhas divided the Courts ofAppeals. Some Courts ofAppeals have held that, when 

the state court explains its ruling, the federal habeas court should evaluate the given explanation 

under § 2254(d)( I) to determine if it is reasonable. See part B, infra. Other Courts of Appeals, 

including the Third Circuit in this case, have reached the opposite conclusion, holding that the 
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federal habeas court must deny reliefunder § 2254(d)( I) if the federal court can muster a reasonable 

theory to support the state court's denial ofreliefeven when the state courts themselves did not rely 

on that theory. See part C, infra. 

-B-

The Sixth Circuit takes the view that Harrington applies only to silent rulings by the state 

court, and does not apply when the state court gives reasons for its ruling: 

Because the state appeals court clearly explained its reasoning in denying Walker's 
claim of ineffective assistance of counsel, we need not apply the standard recently 
articulated by the Supreme Court in Harrington v. Richter, 131 S.Ct. 770 (2011), 
which requires that a federal habeas court hypothesize as to the state court's 
reasoning where the state court has remained silent. See id. at 786 ("Under § 
2254(d), a habeas court must determine what arguments or theories supported or, as 
here [where the state court disposed of a claim in a summary order], could have 
supported, the state court's decision."). Thus, our AEDPA review focuses on the 
reasoning given in the opinion of the Michigan Court of Appeals. 

Walker v. McQuiggan, 656 F.3d 311,318 (6th Cir. 2011) (bracketed material in Walker). Accord 

Smith v. Metrish, 2011 WL 3805640, *7 (6th Cir. Aug. 30,2011) (unpublished, text on Westlaw) 

("AEDPA review in this case is distinct from that ... [in Harrington, because] Harrington dealt with 

an unexplained state court decision, and required that a habeas court faced with an unexplained 

denial of a claim on the merits hypothesize regarding potential reasons supporting the state court 

decision.... [W]here, as here, the state court expressly stated its reasoning, this Court may rely on 

the state court's articulation of its reasons as the basis for its decision."). 

The Ninth Circuit took a similar approach in Kazas v. Woodford, 436 Fed.Appx. 813 (9th 

Cir. 2011). The court observed that, under Harrington, "[w[here a state court's decision is 

unaccompanied by an explanation, the habeas petitioner's burden still must be met by showing that 

there was no reasonable basis for the state court to deny relief." 436 Fed.Appx. at 815. The state 

court ruling in Kazas was a summary denial which, "[o]n its face, ... provide[d] no explanation for 

the basis ofthe court's decision." Id. However, before the state court ruled, it "wrote a letter to the 
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parties requesting ... that they each specifically address [four legal] questions." Id. The Ninth 

Circuit concluded that it need address only the reasonableness vel non ofthe state court's "resolution 

ofany ofthe four questions" posed by the state court, and should not look to other possible rationales 

for the state court's ruling. Id. 

-c-
The Seventh and Eleventh Circuits, and now the Third Circuit, take the opposite approach, 

holding that the federal court should look for any reasonable theory that could have supported the 

state court's ruling, even if that theory is different from those actually set forth by the state court. 

In Jardine v. Dittman, 658 F.3d 772 (7th Cir. 2011), the Seventh Circuit applied Harrington 

even though the state court had denied relief (on a Brady v. Maryland claim) in a written, reasoned 

opmion: 

[B]ecause this proceeding is subject to 28 V.S.c. § 2254(d), Jardine can prevail only 
ifhe shows that the state court's materiality determination was unreasonable, rather 
than merely incorrect. See Harrington v. Richter, 131 S.Ct. 770, 785-86 (2011). This 
court mustfill anygaps in the state court's discussion by asking what theories "could 
have supported" the state court's conclusion. Id. at 786. 

Jardine, 658 F.3d at 777. 

The Eleventh Circuit took the same approach in Gill v. Mecusker, 633 F.3d 1272, 1291 (11th 

Cir. 2011), where the court held that, under Harrington v. Richter, even in a case where the state 

court has given reasons for its ruling, the "question that must be answered under [§ 2254(d)(l)] must 

focus on state court's ultimate conclusion," rather than on the reasons given for that conclusion. 

[T]he statutory language [of § 2254(d)] focuses on the result, not on the reasoning 
that led to the result. Although the district court relied on grounds other than those 
articulated by the [state court] in determining that habeas reliefis not warranted here, 
the district court did not err in concluding that "[t]he state court's rejection of these 
claims was neither an unreasonable application of [clearly established law] nor an 
unreasonable determination of the facts." ... Nothing in the language of AEDPA 
required the district court to evaluate or rely upon the correctness the state court's 
process of reasoning. 

17 



Id., 633 F.3d at 1291. Accord Ruiz v. Secretary, 2011 WL 3822144, *1 (lIth Cir. Aug. 30,2011) 

(unpub lished, text on Westlaw) (under Harrington, even for reasoned state court ruling, habeas court 

"'must determine what arguments or theories supported or, ... could have supported, the state court's 

decision" and "[r]elief must be denied if there is any argument to support the state court's 

decision"); id. at *2 ("we must deny relief because there is at least one reasonable argument that 

supports the state court's decision"). 

-D-

This Court should grant certiorari to settle this question about the interpretation of§ 2254(d) 

and Harrington v. Richter in cases where the state court has given reasons for its ruling. The issue 

is ofgreat importance in habeas cases, and has divided the Courts of Appeals. 

II.	 THIS COURT SHOULD GRANT CERTIORARI, VACATE THE THIRD CIRCUIT COURT OF 

ApPEALS' RULING, AND REMAND FOR RECONSIDERATION IN LIGHT OF CULLEN V. 

PINHOLSTER, 131 S.CT.1388 (2011), WHICH WAS DECIDED AFTER THE THIRD CIRCUIT 

ISSUED ITS OPINION, BECAUSE THE THIRD CIRCUIT ASSESSED REASONABLENESS UNDER 

28 V.S.c. §2254(D)(l)IN THE LIGHT OF EVIDENCE 1'HAT WAS PRESENTED FOR THE FIRST 

TIME IN FEDERAL COURT. 

In holding that the state courts' no-prejudice ruling was "reasonable" under § 2254(d)(1), 

both the District Court and the Third Circuit relied upon the so-called "anti-mitigation" introduced 

by the Commonwealth in federal court, evidence that was not before the state courts when they ruled. 

See Statement ofthe Case §§ C-D. 

The Third Circuit issued its opinion on March 9, 2011. One month later, on April 4, 2011, 

this Court decided Cullen v. Pinholster, 131 S.Ct. 1388 (2011), which squarely held that federal 

habeas courts err when, in deciding if a state court's determination is "reasonable" under 

§ 2254(d)( 1), they consider evidence that was first presented in federal court. The Court stated that 

the "scope ofthe record for a § 2254(d)( 1) inquiry ... is limited to the record that was before the state 

court that adjudicated the claim on the merits." Id., 131 S.Ct. at 1398. 

We now hold that review under § 2254(d)( 1) is limited to the record that was before 
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the state court that adjudicated the claim on the merits. Section 2254(d)( I) refers, in 
the past tense, to a state-court adjudication that "resulted in" a decision that was 
contrary to, or "involved" and unreasonable application of, established law. This 
backward-looking language requires an examination ofthe state-court decision at the 
time it was made. It follows that the record under review is limited to the record in 
existence at that same time, i.e., the record before the state court. 

Id. See also id. at 1399 ("Our cases emphasize that review under § 2254(d)(l) focuses on what a 

state court knew and did .... It would be strange to ask federal courts to analyze whether a state 

court's adjudication resulted in a decision that unreasonably applied federal law to facts not before 

the state court."); id. at 1400 ("evidence later introduced in federal court is irrelevant to § 2254(d)( I) 

review"); id. ("Today, we ._. hold that evidence introduced in federal court has no bearing on § 

2254(d)(l) review."). 

This Term, in Greene v. Fisher, 132 S.Ct. 38,2011 WL 5335411 (Nov. 8,2011), this Court 

reemphasized what it said in Cullen: 

[W]e held last Term, in Cullen v. Pinholster ..., that review under § 2254(d)(l) is 
limited to the record that was before the state court that adjudicated the prisoner's 
claim on the merits. We said that the provision's "backward-looking language 
requires an examination ofthe state-court decision at the time it was made." Id., 131 
S.Ct. at 1398 .... As we explained, § 2254(d)(l) requires federal courts to "focu]s] 
on what a state court knew and did ...." Id., 131 S.Ct. at 1399 .... 

Greene, 132 S.Ct. at _,20] ] WL 5335411 at *3. 

Under Cullen and Greene, the Third Circuit plainly erred when it relied upon the 

Commonwealth's new "anti-mitigation" evidence to deem the state court denial of relief 

"reasonable" under § 2254(d)(l). This Court should grant the writ of certiorari, vacate the Third 

Circuit's ruling, and remand with instructions that the Third Circuit reconsider this case in light of 

Cullen v. Pinholster and Greene v. Fisher. See,~, Ryan v. Detrich, 131 S.Ct. 2449 (2011) 

("Petition for writ of certiorari granted. Judgment vacated, and case remanded ... for further 

consideration in light ofCullen v. Pinholster"); Ryan v. Jones, 13] S.Ct. 2091 (2011) (same); Ryan 

v. Schad, 131 S.Ct. 2092 (20] 1) (same). 
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CONCLUSION
 

For the reasons stated, this Court should grant certiorari and review the Third Circuit's ruling 

or, In the alternative, grant certiorari, vacate the Third Circuit's ruling and remand for 

reconsideration in light of Cullen v. Pinholster and Greene v. Fisher. 
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