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CAPITAL CASE 
 

QUESTIONS PRESENTED 

If a state court’s rejection of a claim on the 
merits was reasonable under 28 U.S.C. § 2254(d)(1), 
does Cullen v. Pinholster require that the claim be 
denied, or may a federal court stay the proceedings in 
order to permit the petitioner to present to the state 
court additional allegations of fact in support of the 
claim? 
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PETITION FOR WRIT OF CERTIORARI 

 Kevin Chappell, Acting Warden of San 
Quentin State Prison1 (the State), petitions for a writ 
of certiorari to review the judgment of the United 
States Court of Appeals for the Ninth Circuit. 

OPINIONS BELOW 

 The Ninth Circuit’s opinion reversing the 
district court judgment and remanding the matter for 
further proceedings is reported as Gonzalez2 v. Wong, 
667 F.3d 965 (9th Cir. 2011).  The district court’s 
decision and judgment denying habeas corpus relief 
are unreported.  The California Supreme Court’s 
decision affirming Gonzales’s conviction and sentence 
on appeal, and denying habeas corpus relief, is 
reported as People v. Gonzalez, 800 P.2d 1159 (Cal. 
1990).  Each is reproduced in the appendix to this 
petition (PA). 

JURISDICTION 

 The Ninth Circuit’s published opinion was 
filed on December 7, 2011.  PA 1; Gonzalez v. Wong, 
667 F.3d 965.  The State’s petition for rehearing was 
denied on February 21, 2012.  PA 492.  This Court’s 
jurisdiction is timely invoked under 18 U.S.C. 
§ 1254(1). 

                                         
1 Acting Warden Chappell has succeeded Acting Warden 

Robert Wong as Gonzales’s custodian at San Quentin State 
Prison. 

2 Respondent’s last name, Gonzales, has heretofore been 
consistently misspelled “Gonzalez” in the state and federal case 
captions.  See PA 2 n.1; Gonzalez, 667 F.3d at 971 n.1. 
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RELEVANT STATUTORY PROVISIONS 

1. The Sixth Amendment provides, in 
relevant part: “In all criminal prosecutions, the 
accused shall enjoy the right . . . to have the 
Assistance of Counsel for his defence.” 

2. The Fourteenth Amendment provides, 
in relevant part:  “No State shall . . . deprive any 
person of life, liberty, or property, without due 
process of law . . . .” 

3. Section 2254 of Title 28 of the United 
States Code, as amended by the Antiterrorism and 
Effective Death Penalty Act of 1996 (AEDPA), 
provides, in relevant part: 

(d) An application for a writ of 
habeas corpus on behalf of a person in 
custody pursuant to the judgment of a 
State court shall not be granted with 
respect to any claim that was adjudicated 
on the merits in State court proceedings 
unless the adjudication of the claim –  [¶]  
(1) resulted in a decision that was contrary 
to, or involved an unreasonable application 
of, clearly established Federal law, as 
determined by the Supreme Court of the 
United States; or  [¶]  (2) resulted in a 
decision that was based on an 
unreasonable determination of the facts in 
light of the evidence presented in the State 
court proceeding. 
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STATEMENT OF THE CASE 

A. Introduction 

In both his state and federal habeas corpus 
petitions, respondent Jesse Edward Gonzales claimed 
that the prosecution unconstitutionally had withheld, 
in violation of Brady v. Maryland, 373 U.S. 83 (1963), 
evidence that prosecution witness William Acker had 
suffered more felony convictions than those revealed 
to the defense at the time of trial, and that Acker had 
worked as an informant in other cases.  Gonzales 
asserted in both petitions that this information would 
have been useful to impeach Acker’s testimony.  
Gonzales also claimed in the alternative in both 
petitions that trial counsel was ineffective under 
Strickland v. Washington, 466 U.S. 668 (1984), in 
failing to discover the evidence.  The California 
Supreme Court rejected both claims on their merits, 
as did the federal district court.   

Later, but still during the district court 
proceedings, Gonzales discovered additional 
evidence: six medical reports from Acker’s state 
prison file depicting Acker as mentally and 
behaviorally disordered, as well as unreliable and 
untrustworthy.  Gonzales asked the district court to 
reconsider the Acker-related Brady and Strickland 
claims in light of the new facts.  The State objected 
that the new facts should not be considered at all 
because they were not alleged in the federal petition 
and had never been presented to the state court.  The 
district court did not rule on the State’s objections, 
but considered the new factual allegations, 
concluding that, because they did not materially 
improve the claims, there was no reason to 
reconsider the decision denying relief. 
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On appeal, the Ninth Circuit held that the 
California Supreme Court’s decision rejecting the 
Acker-related Brady and Strickland claims on the 
merits was reasonable under 28 U.S.C. § 2254(d)(1).  
The court further held that, even in light of the new 
factual allegations, the claims under consideration 
were the same claims Gonzales had presented to the 
state court.  Given the Ninth Circuit’s conclusions, 
federal review should have been “at an end,” as this 
Court ruled in Cullen v. Pinholster, 131 S. Ct. 1388, 
1411 n.20 (2011), and Premo v. Moore, 131 S. Ct. 733, 
745 (2011).   

Instead of following this Court’s unambiguous 
directive, however, the Ninth Circuit reversed the 
district court’s denial of habeas corpus relief, 
remanded the matter, and ordered novel remedy:  a 
stay of the federal proceedings until Gonzales 
presents to the California Supreme Court new 
evidence that is nowhere alleged in his federal 
petition.  The Ninth Circuit has thereby created a 
new stay procedure that allows a prisoner to delay 
execution of judgment any time he can meet the low 
bar of claiming he has found a new fact—even if that 
new fact is nowhere mentioned in the federal 
petition—that a state court “could” find persuasive. 

B. The State Criminal Trial 

In 1979, Gonzales murdered Los Angeles 
County Deputy Sheriff Jack Williams, and assaulted 
with great bodily injury Deputy Robert Esquivel.  
Deputies Williams and Esquivel were part of a team 
making a forcible entry into a house pursuant to a 
search warrant as part of a drug raid.  Gonzales was 
inside the house with a shotgun ready as the officers 
made entry.  He fired as the door burst open, killing 
Deputy Williams and injuring Deputy Esquivel. 
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The defense theory at Gonzales’s trial for 
capital murder was that he thought that the 
individuals entering the house were rival gangsters.  
In anticipation of this defense, the prosecution 
presented evidence that the officers knocked and 
loudly announced their presence before entering; 
that, while they were in plain clothes, their badges 
were displayed; and that neither their manner of 
dress nor their behavior resembled that of gang 
members.  Further, the prosecution introduced 
evidence of statements Gonzales made to the police 
after the shooting that revealed he was aware that 
the people trying to enter the house—and thus the 
people at whom he thought he was shooting—were 
peace officers.  In addition, the prosecution offered 
evidence, through a jailhouse informant named 
William Acker, that Gonzales had admitted to him 
that he had shot the officers because he wanted to 
“bag a cop.”  PA 341-46 (Opinion of the California 
Supreme Court). 

The defense at trial sought to impeach Acker.  
During cross-examination in the guilt phase, Acker 
admitted that he hoped to be transferred and placed 
in protective custody in consideration for his help to 
the prosecution in Gonzales’s case.  Acker thought 
his testimony about Gonzales “will hold weight in 
getting me moved in and out of state pen on 
protective custody. Yes, sir, I do think it will do that.”  
Acker believed that if he was not placed in protective 
custody, he would “get hurt real bad.”  Acker 
emphasized his hope that his testimony against 
Gonzales would get him the transfer he wanted:  
“Yeah. It’s possible. It’s—sure. I—it should—I mean, 
they’d be sentencing me to death if they send me—if 
they don’t P.C. me, they’d just be saying, ‘Kill him.’  
[¶]  That could happen.  The boy might get me yet.”  
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Acker also admitted that he could lie when he needed 
to:  “In my past I probably could” have given the 
Sheriff’s Department information about someone who 
shot a police officer coming into his home as Gonzales 
had, not tell them that the person said he thought it 
was a rival gang, and then claim that the person told 
him that he knew all along it was the police.  
However, Acker testified he was not lying in 
Gonzales’s case.  PA 222-23 (Memorandum and 
Order Denying Petitioner’s Second Motion for 
Reconsideration [Claims A(1)(d) and A(2)(a)]). 

C. The State Court Appeal and Habeas 
Corpus Proceedings 

 Both on direct appeal in state court and in a 
state habeas corpus petition, Gonzales complained 
that, in violation of Brady, the prosecution had not 
provided to the defense at trial accurate information 
about Acker’s criminal history and past activities as 
a police informant.  PA 15-16; Gonzalez, 667 F.3d at 
977-78.  Gonzales also claimed that trial counsel 
provided prejudicially deficient representation, in 
violation of Strickland, by failing to investigate and 
discover this same material.  PA 15 n.7; Gonzalez, 
667 F.3d at 977 n.7.  The California Supreme Court 
rejected these claims on their merits in a published 
opinion, finding that Acker was subjected to a 
vigorous cross-examination, and that the allegations 
presented to the state court did not bear further 
inquiry.  PA 431-33, 438-42; People v. Gonzalez, 800 
P.2d at 1202, 1205-07. 

D. The Federal District Court Habeas 
Corpus Proceedings 

Gonzales reiterated the Acker-related Brady 
and Strickland claims in his federal habeas corpus 
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petition.  The district court reviewed the claims 
under a de novo standard of review3, and concluded 
that they were devoid of merit.  PA 307-14 (Order on 
Petitioner’s Motion for Evidentiary Hearing). 

 Gonzales was thereafter granted discovery on 
another claim related to Acker (a subsequently 
abandoned claim that Acker had been acting as a 
police agent).  During discovery, Gonzales was given 
six medical reports about Acker found in the files of 
the California Department of Corrections and 
Rehabilitation (“the CDC reports” 4 ) that predated 
Acker’s testimony at Gonzales’s trial.  After discovery 
of the reports, Gonzales sought reconsideration of the 
Acker-related Brady and Strickland claims.  The 
State objected that consideration of the new material 
was not appropriate because it had never been 
alleged in support of any claim in state or federal 
court.  The State further argued that, even in light of 
the new evidence, the claims failed.  Concluding that 
the CDC reports did not materially improve the 
claims, the district court denied reconsideration.  PA 
328-36 (Order on Respondent’s [sic] Motion for 
Reconsideration of October 15, 1999 Order).  The 
district court expressly declined to reach the State’s 
argument that the new material should not be 
considered because it was not part of the federal 
petition.  Id. at 336-37 n.5.  Gonzales never sought to 
                                         

3   The district court was at the time laboring under the 
misapprehension that because Gonzales requested counsel 
before AEDPA was enacted, its provisions did not apply to his 
case, even though his petition was filed after AEDPA’s operative 
date.  The district court later reconsidered that position in the 
wake of this Court’s decision in Woodford v. Garceau, 538 U.S. 
202 (2003), and concluded that AEDPA did apply to the case.  

4  The department was named the California   
Department of Corrections (CDC) until 2004. 
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amend his federal petition to reflect the new 
evidence, or to return to state court with it. 

 The case was transferred to a new district 
judge, and Gonzales again sought reconsideration of 
the Acker-related Brady and Strickland claims in 
light of the new evidence.  Again, Gonzales did not 
seek to amend his federal petition.  Nor did he return 
to state court with the new evidence.  The district 
court again denied reconsideration.  PA 257 
(Memorandum and Order Denying Petitioner’s 
Second Motion for Reconsideration [Claims A(1)(d) 
and A(2)(a)]).  The district court further found that, 
in its independent judgment, the claim failed on its 
merits even in light of the new evidence.  Id. at 257-
84.  Again, the district court declined to address the 
State’s argument that the CDC reports should have 
no place in the federal court’s consideration of 
Gonzales’s claims.  See id. at 250.  The district court 
denied Gonzales’s federal habeas corpus  petition.  
PA 493 (Judgment). 

E. The Ninth Circuit Court of Appeals 
Proceedings 

 In the Ninth Circuit Court of Appeals, 
Gonzales argued that the failure to provide one of the 
six CDC reports—specifically, a California Penal 
Code § 1203.03 evaluation 5  of Acker related to a 
conviction that preceded his involvement as a 
witness in Gonzales’s case—violated Brady.  PA 771-
72 (Appellant’s Opening Brief).  Gonzales did not 
argue that the failure to deliver the other five reports 
                                         

5  Under California Penal Code §1203.03, prior to 
imposition of sentence a convicted defendant is sent to a CDCR 
diagnostic and treatment facility for ninety days in order to 
determine whether the defendant is amenable to treatment. 
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violated Brady, but argued that if the § 1203.03 
report had been delivered, this “would have alerted 
trial counsel to obtain the additional reports . . . .”  
Id.  The State argued that, because the CDC reports 
had never been presented to the state court, and 
were not mentioned in the federal petition, they 
should have no place in the federal collateral review 
process.  PA 544-51 ([First] Supplemental Appellee’s 
Brief).  Gonzales responded that the federal courts 
should consider the CDC reports because the state 
court did not grant him discovery.  PA 528-33 
(Appellant’s Reply to Appellee’s [First] Supplemental 
Brief). 

 During the pendency of the federal appeal, this 
Court issued its opinion in Pinholster, 131 S. Ct. 
1388.  In response to the Ninth Circuit’s request for 
additional briefing to discuss the impact of that case, 
the State argued that the instant case was materially 
indistinguishable from Pinholster, and that, 
accordingly, the same result should ensue:  deny the 
claim.  PA 513-23 ([Second] Appellee’s Supplemental 
Brief).  Gonzales argued that Pinholster was 
inapplicable because the State court did not grant 
him discovery.  PA 498-501 (Appellant’s Reply to 
Appellee’s [Second] Supplemental Brief). 

 The Ninth Circuit issued a three-opinion 
decision in which each of the judges would have come 
to a different determination of the case.  The majority 
opinion, authored by Judge Clifton, adopted neither 
Gonzales’s nor the State’s argument.  Rather, the 
majority opinion held that the Acker-related 
Brady/Strickland claim was the same claim that the 
California Supreme Court had rejected on its merits.6  
                                         

6 The majority opinion recognized that Gonzales raised 
(continued…) 
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PA 59-60; Gonzalez, 667 F.3d at 998.  Further, the 
majority opinion held that the California Supreme 
Court’s rejection of the Acker-related 
Brady/Strickland claim was reasonable in light of the 
evidence proffered to the state court.  PA 34-35 n.12; 
Gonzalez, 667 F.3d at 986 n.12.  However, rather 
than abide by Pinholster, and deny the petition on its 
merits because, as the majority opinion itself 
concluded, the claim failed the 28 U.S.C. § 2254(d)(1) 
threshold, the majority opinion remanded the case to 
the district court “with instructions to stay the 
proceeding in order to give Gonzales an opportunity 
to return to state court and present his claim with 
the benefit of the materials that were not available 
and not part of the record at the time of the 
California Supreme Court decision.”  PA 4; Gonzalez, 
667 F.3d at 972.  The majority opinion found that a 
stay was proper because “Gonzales had good cause 
for not presenting the new evidence to the state 
court, has not engaged in intentional dilatory 
litigation tactics, and, as is explained below, has a 
potentially meritorious claim.”  PA 21; Gonzalez, 667 
F.3d at 980.  The majority opinion went on to explain 
that the test for whether a claim is “potentially 
meritorious” is whether a reasonable state court 
“could” conclude that the claim could succeed.  PA 22; 
Gonzalez, 667 F.3d at 982. 

                                         
(…continued) 
separate claims related to the CDC reports, one based on Brady 
and the other on Strickland.  However, to the majority opinion, 
the only relevant question was materiality, which the Court of 
Appeals held was the same under either test.  Accordingly, the 
majority opinion elected not to discuss separately the 
ineffective-counsel claim, instead treating it as included in the 
discussion of the Brady claim.  PA 15 n.7; Gonzalez, 667 F.3d at 
977 n.7. 
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In a concurring opinion, Judge William 
Fletcher wrote that he would not have felt 
constrained to ignore the CDC reports, 
notwithstanding Pinholster.  PA 62-65; Gonzalez, 667 
F.3d at 999-1001 (W. Fletcher, J., concurring).  Judge 
O’Scannlain dissented.  As he explained, Pinholster 
held that that new evidence presented for the first 
time in federal court could have no place in the § 
2254(d) analysis.  Accordingly, because the majority 
opinion agreed that the claim failed to meet the § 
2254(d) threshold, relief was unavailable.  PA 100-10; 
Gonzalez, 667 F.3d at 1017-21 (O’Scannlain, J., 
dissenting). 

 The State sought rehearing, arguing that the 
majority opinion had misconstrued Pinholster, and 
that the remedy provided was not the resolution 
authorized by this Court.  Further, the State argued 
that the majority opinion failed to account for the fact 
that Gonzales had never alleged that the CDC 
reports were in the possession of the prosecution.  
Finally, the State argued that the majority opinion 
failed to account for the fact that Gonzales had never 
requested, nor did he ever demonstrate he satisfied 
the criteria for, any stay of his federal proceedings.  
Rehearing was denied.  PA 492 (Ninth Circuit 
Order). 
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REASONS FOR GRANTING THE PETITION 

THE NINTH CIRCUIT DECISION CONFLICTS 
WITH THIS COURT’S DECISION IN CULLEN V. 
PINHOLSTER, AND UNDERMINES AEDPA’S 
CENTRAL REFORM OF HABEAS CORPUS 

 The Ninth Circuit decision fails to follow 
Pinholster.  In Pinholster, this Court held that a 
federal court is forbidden from considering new 
evidence presented in support of a claim for federal 
collateral relief that a state court denied on its merits 
if that evidence was not first presented to the state 
court.  Pinholster, 131 S. Ct. at 1398-1401.  Here, the 
majority opinion concluded both 1) that the claim 
Gonzales presented in his federal petition was the 
same claim he had presented in state court, and 2) 
that the state court rejection of the claim was 
reasonable.  Under these circumstances, federal 
review is, per Pinholster, at “an end.”  Pinholster, 131 
S. Ct. at 1411 n.20; Premo v. Moore, 131 S. Ct. at 745. 

 Further, the remedy the majority opinion 
concocted is untenable.  The rule the majority opinion 
articulated would permit a habeas petitioner—
particularly, as in this case, a capital habeas 
petitioner with a strong motive to delay resolution of 
his claims—to bring federal adjudication of his claims 
to a halt any time he meets the low threshold of 
alleging he has found new evidence that a state court 
could find persuasive. 

A. The Ninth Circuit’s Opinion Is 
Irreconcilable With Cullen v. 
Pinholster 

In Pinholster, this Court corrected the Ninth 
Circuit’s misapprehension that facts never presented 
to the state court can inform the threshold 
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determination of the reasonableness of the state 
court’s adjudication under 28 U.S.C. § 2254(d)(1).  
131 S. Ct. at 1398.  Further, this Court reiterated the 
principle articulated in Premo v. Moore that if a 
claim fails the § 2254(d) threshold federal review is 
at an end and relief must be denied.  Pinholster, 131 
S. Ct. at 1411 n.20; Premo v. Moore, 131 S. Ct. at 745.  
Indeed, Pinholster’s directive to end federal review is 
so adamant that so long as the claim alleged in 
federal court is the same claim that was alleged and 
adjudicated on the merits in state court, it is 
irrelevant whether new evidence in federal court 
either fundamentally changes the claim so as to 
render it effectively unadjudicated, or simply adds 
support to the claim alleged in state court.  
Pinholster, 131 S. Ct. at 1402 n.11.   Here, rather 
than follow this Court’s unambiguous directive to 
disregard the new facts, and to end federal review 
because the claim could not pass through the § 
2254(d) threshold, the majority opinion declined to 
follow it, concluding that because “it is not 
appropriate for us to ignore those materials,” federal 
review should continue.  PA 4; Gonzalez, 667 F.3d at 
972. 

Two predicate holdings made by the majority 
opinion should have compelled the court to disregard 
the previously unpresented material and to deny the 
claim.  The first holding was that the Acker-related 
Brady/Strickland claim that Gonzales presented in 
federal court was the same claim that the state court 
had previously considered and rejected on its merits.  
PA 59; Gonzalez, 667 F.3d at 998 (“We conclude that 
Gonzales had not presented a new ‘claim’ [to the 
federal court] distinct from [the] claim already 
presented and rejected by the California Supreme 
Court . . . .”).  The second holding was that the state 
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court reasonably rejected the Acker-related 
Brady/Strickland claim on its merits.  PA 34-35 n.12; 
Gonzalez, 667 F.3d at 986 n.12. 

In Pinholster, this Court held that when a 
federal habeas petitioner “has failed to show that the 
California Supreme Court unreasonably applied 
clearly established federal law on the record before 
that court, [this] brings [the federal court’s] analysis 
to an end.”  Pinholster, 131 S. Ct. at 1402 n.11.  
Likewise, in Premo v. Moore, 131 S. Ct. at 745, this 
Court held that when a state court reasonably rejects 
a claim, “[u]nder AEDPA, that finding ends federal 
review.” 

 The majority opinion failed to abide by this 
unambiguous precedent.  Instead, it issued a decision 
that fails to show deference to the state court 
determination.  Indeed, it treated the state court 
determination as if it has no effect on the disposition 
of the federal petition because Gonzales discovered 
new facts that he thinks improve his claims.  And 
while this latest rule announced by the Ninth Circuit 
differs from that created by the Ninth Circuit en banc 
majority in Pinholster, it should fare no better:  just 
as in Pinholster, the majority opinion disregarded the 
plain language of § 2254(d) to avoid the result that 
the statute commands. 

 Section 2254(d)(1) and this Court could hardly 
be clearer about what to do when a petitioner 
presents claims on federal habeas review that a state 
court reasonably rejected on the merits:  deny relief.  
Pinholster, 131 S. Ct. at 1411 n.20.  Similarly, as 
explained in Pinholster, it is clear how a federal court 
analyzing the § 2254(d) question should deal with 
new facts that were never presented to the state 
court:  disregard them. 
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 Upon proper application of these principles, 
resolution of the instant case should have been 
straightforward.  Because the Acker-related Brady 
and Strickland claims fail under § 2254(d)(1)—
because the state court reasonably rejected them on 
their merits—the claims must be denied.  No 
alternative is available, and certainly no 
continuation of federal review is available, because 
under these circumstances the § 2254(d)(1) 
determination, per Premo v. Moore, “ends federal 
review,” or, per Pinholster, “brings [the federal 
court’s] analysis to an end.”  And this Court was 
specific in Pinholster that new facts presented for the 
first time in federal court do not change that 
conclusion, because they have no part in the analysis. 

 Gonzales has been free to return to state 
court—subject to any restriction that might apply 
because of his delay in presenting the new material 
there—since he discovered the CDC reports nine 
years ago.  And if Gonzales does not get the relief he 
seeks from the state court, he can return to federal 
court—subject to any restriction on returning to 
federal court that might appropriately be invoked.  
This is exactly the remedy contemplated by Justices 
Breyer and Sotomayor under hypothetical similar 
circumstances in their separate opinions in 
Pinholster.  131 S. Ct. at 1412 (Breyer, J., 
concurring), 1417-18 (Sotomayor, J., dissenting). 

Instead of respecting the statutory scheme, 
however, the majority opinion manufactured an end 
run around the limitations on federal collateral 
review enacted by AEDPA, notwithstanding clear 
direction from this Court to the contrary.  This end 
run is irreconcilable with this Court’s instruction in 
Harrington v. Richter, 131 S. Ct. 770, 787 (2011), 
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that state proceedings be regarded as “the central 
process, not just a preliminary step for a later federal 
habeas proceeding.” (Italics added.)  Here, by 
ordering a stay of federal proceedings as to a claim 
that the state court has already considered and 
reasonably rejected on its merits, the majority 
opinion fatally undermined the central holding of 
Pinholster, and has opened the way to repeated 
delays in the adjudication of federal habeas petitions, 
particularly those filed by capital prisoners with 
strong motives to delay final resolution of their cases.  
See In re Parker, 49 F.3d 204, 211-12 (6th Cir. 1995);  
Gray v. Lucas, 677 F.2d 1086, 1102 (5th Cir. 1982). 

As in many other instances where this Court 
has policed such efforts by the Ninth Circuit, the 
State requests the Court do so again in this case. 

B. The Ninth Circuit’s Stay-And-
Abeyance Procedure Is Irredeemably 
Flawed 

The remedy the majority opinion cobbled 
together does not bear scrutiny.  The majority 
opinion analogized the instant situation to one 
involving exhaustion, and ordered a stay based upon 
this Court’s decision in Rhines v. Weber, 544 U.S. 269 
(2005).  Under Rhines, a federal petitioner can seek a 
stay of his federal proceedings in order to properly 
exhaust his available state remedies.  The predicate 
of a Rhines stay is a “mixed” petition, that is, a 
petition that contains at least one unexhausted claim 
and at least one exhausted claim.  Rhines, 544 U.S. 
at 271.  Further, the party seeking the Rhines stay 
must demonstrate that there is good cause for the 
failure to exhaust, and that he has not engaged in 
dilatory tactics.  Id. at 277-78. 
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However, the Ninth Circuit suggests that what 
it is doing is only analogous to—“the same process”—
as Rhines; not that it is permitting a stay based upon 
the exhaustion-related concerns that Rhines is based 
on.  PA 21; Gonzalez, 667 F.3d at 980.  Even 
assuming the new evidence had properly been 
alleged in federal court, the purported analogy to 
Rhines that the majority opinion constructed fails.  
Under the majority opinion’s analogy, the Brady and 
Strickland claims being “potentially meritorious” in 
light of new evidence are like those claims being 
unexhausted.  Under this analogy, then, claims that 
are potentially meritorious without resort to new 
evidence would be like exhausted claims.  However, 
as noted, a Rhines stay is only available for a mixed 
petition; that is, a petition that contains at least one 
exhausted claim and one unexhausted claim.  Rhines, 
544 U.S. at 271. 

 Here, there are no claims analogous to 
exhausted claims in the petition.  The majority 
opinion dispositively resolved on the merits adversely 
to Gonzales every other claim in the petition.  Thus, 
per the majority opinion, there were no claims in the 
petition that were potentially meritorious without 
resort to new evidence; thus, there were no 
exhausted-analog claims.  Rather, the only remaining 
claims before the federal court were the 
unexhausted-analog “potentially meritorious in light 
of new facts” Acker-related Brady and Strickland 
claims.  Thus, what the majority opinion has directed 
is tantamount to staying and abeying a petition that 
contains only unexhausted claims.  However, as the 
Ninth Circuit has previously affirmed it understands, 
such a stay is inappropriate. See Jiminez v. Rice, 276 
F.3d 478, 481 (9th Cir. 2001) (“Once [Appellee] moved 
for dismissal, the district court was ‘obliged to 
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dismiss immediately,’ as the petition contained no 
exhausted claims.  Greenawalt v. Stewart, 105 F.3d 
1268, 1274 (9th Cir. 1997).”)  Thus, even under the 
strained analogy that the majority opinion 
constructed, the remedy provided was inappropriate 
in the instant case. 

 Further, the test articulated by the majority 
opinion for this new stay would permit a state 
prisoner to delay without apparent limit the final 
resolution of his case.  Notwithstanding the majority 
opinion’s “doubt that the stay and abey process will 
have to be employed very often,” PA 61; Gonzalez, 
667 F.3d at 999, the majority opinion articulated no 
limiting principle that would prevent, or even 
discourage, state prisoners from abusing this newly 
established stay right. 

 The standard the majority opinion articulated 
for assessing the viability of a claim when 
contemplating whether to grant this Rhines–like stay 
is virtually nonexistent.  The majority opinion stated 
the standard as “whether there is a colorable 
argument that there is a reasonable probability that  
. . . a reasonable state court could decide that [the 
new material] reasonably could have changed the 
outcome.”  PA 32; Gonzalez, 667 F.3d at 985.  The 
majority opinion explained that “colorable” means 
“potentially meritorious,” a test that is satisfied 
whenever the claim “is not clearly meritless.”  PA 20; 
Gonzalez, 667 F.3d at 980.  In other words, unless the 
federal court finds that it would be impossible for a 
state court to conclude that the outcome might have 
been different, the viability prong will be met. 

 Further, although the majority opinion, 
echoing Rhines, would require that the petitioner not 
engage in intentionally dilatory litigation tactics, it 
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articulated no standards for what would constitute 
intentionally dilatory tactics in the context of this 
Rhines-like stay, instead simply conclusorily holding 
that Gonzales had not engaged in any such tactics.  
PA 21; Gonzalez, 667 F.3d at 980.  Because the 
majority opinion provided no analysis of this issue, it 
is difficult to discern how it arrived at this 
conclusion.  However, the State notes that Gonzales 
has been aware of the one report that he has ever 
alleged was even conceivably in the possession of the 
prosecution—the § 1203.03 report—since before the 
resolution of his state appeal and habeas petition in 
1990, and has actually had a copy of the report in his 
possession since at least 2003.7  And the State has 
been complaining since 2003 that it is inappropriate 
for Gonzales to present this material to the federal 
courts because he had not presented it to the state 
court.  Thus, even under the most favorable (to 
Gonzales) view of the facts of which the record 
admits, he has, for no known reason, delayed in 
presenting this material to the state court for at least 
nine years.  Indeed, although the majority opinion 
instructed Gonzales last December that he needed to 
return to state court, as of this writing he has still 
not done so.  There is no apparent explanation for 
any of these delays other than that Gonzales, as a 
capital defendant, wishes to avoid execution of 
                                         

7  Although the majority opinion asserted that “[t]he 
psychological reports were in the possession of the prosecutor’s 
office,” PA 24; Gonzalez, 667 F.3d at 981, Gonzales has never 
even suggested that any of the other five CDC reports were in 
the prosecutor’s actual or constructive possession.  See PA 771-
72 (Appellant’s Opening Brief).  And as to the § 1203.03 report, 
while Gonzales did assert on appeal that the prosecutor had 
that (one) report, id., the question of whether it was in the 
possession of the Los Angeles County District Attorney’s Office 
has never been adjudicated. 
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judgment for as long as possible.  This is the very 
definition of dilatory. 

C. The Factual Allegations The Ninth 
Circuit Relied Upon To Order A Stay 
Were Never Incorporated Into The 
Federal Petition 

The Acker-related Brady and Strickland 
claims Gonzales presented in his federal petition 
were exhausted.  While the majority opinion 
suggested that consideration of the CDC reports in 
support of the claims “invites questions regarding 
exhaustion,” PA 19; Gonzalez, 667 F.3d at 979, the 
court did not address those “questions.”  But an 
examination of the exhaustion issue reveals that 
there was no point in the course of the litigation 
where the State could have properly urged lack of 
exhaustion as a successful defense. 

A comparison of the Acker-related Brady and 
Strickland claims Gonzales alleged in the California 
Supreme Court, PA 943-1004 (Excerpt from 
Amended Petition for Writ of Habeas Corpus and 
Traverse), with the Acker-related Brady and 
Strickland claims alleged in his federal habeas 
corpus petition, PA 894 (Petition for Writ of Habeas 
Corpus (Corrected)), 906-42 (Excerpt from 
Memorandum of Points and Authorities (Corrected)), 
reveals they are the same claims.  Under Ninth 
Circuit law, “[t]he appropriate time to assess whether 
a prisoner has exhausted his state remedies is when 
the federal habeas petition is filed, not when it comes 
on for a hearing in the district court or court of 
appeals.  See White v. Lewis, 874 F.2d 599, 602 (9th 
Cir. 1989); Matias [v. Oshiro], 683 F.2d [318,] 321 
[(9th Cir. 1982)]; accord Domaingue v. Butterworth, 
641 F.2d 8, 14 (1st Cir. 1981).”  Brown v. Maass, 11 
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F.3d 914, 915 (9th Cir. 1993); see Baldwin v. Reese, 
541 U.S. 27, 32 (2004) (the exhaustion inquiry is 
answered by reference to the pleadings presented).  
And while Gonzales sought to have the district court 
“consider” the CDC reports in support of the Acker-
related Brady and Strickland claims, as the State 
noted to the federal courts, these new facts were 
never incorporated into the federal petition.  PA 546 
([First] Supplemental Appellee’s Brief), 863-65 
(Opposition to [First] Motion for Reconsideration).  
And because this new material was never actually 
incorporated into the federal petition, the State court 
was never in a position to properly argue that the 
claims in the federal petition were unexhausted.8   

Thus, because the allegations relevant to the 
Acker-related Brady and Strickland claims that were 
properly presented to the federal courts were 
exhausted, a Rhines stay based upon lack of 
exhaustion of the CDC reports was never available.  
See Rasberry v. Garcia, 448 F.3d 1150, 1154 (9th Cir. 
2006) (“We decline to extend that [Rhines-stay] rule 
to the situation where the original habeas petition 
contained only unexhausted claims, but the record 
shows that there were exhausted claims that could 
have been included.  Such an extension would result 
in a heavy burden on the district court to determine 
whether a petitioner who files a petition that on its 
face is unexhausted may have other exhausted 
claims that could have been raised.  Once a district 
court determines that a habeas petition contains only 

                                         
8  The State did complain about the exhaustion 

implications of considering material neither alleged in the 
petition nor presented to the state court.  PA 867-96 (Opposition 
to [Second] Motion for Reconsideration); see PA 109-10; 
Gonzalez, 667 F.3d at 1021 (O’Scannlain, J., dissenting). 
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unexhausted claims, it need not inquire further as to 
the petitioner’s intentions. Instead, it may simply 
dismiss the habeas petition for failure to exhaust.”). 

And even if the new material is incorporated 
into the petition at this late date, the remedy the 
majority opinion constructed is inappropriate.  As 
noted above, a Rhines stay is only available for a 
mixed petition.  Here, no exhausted claims remain in 
the case; every other claim has been resolved on the 
merits adversely to Gonzales.  Because the federal 
court would be confronted with a petition that 
contains only unexhausted claims, the only available 
remedy would be dismissal of the petition.  Jiminez v. 
Rice, 276 F.3d at 481; Greenawalt v. Stewart, 105 
F.3d at 1274. 

Finally, Gonzales has argued—though not 
consistently—that the Acker-related Brady and 
Strickland claims based upon the CDC reports 
represent a “new claim.”  See PA 499-501 & n.3 
(Reply to Appellee’s [Second] Supplemental Brief) 
(arguing that the facts support a new claim); but see 
PA 530 (Appellant’s Reply to Appellee’s [First] 
Supplemental Brief) (arguing that even with the new 
facts, his Brady claim “has never changed”).  The 
State, by contrast, has consistently argued that the 
claims in the federal petition were the same claims 
the state court reasonably rejected on their merits.  
PA 513-23 ([Second] Appellee’s Supplemental Brief), 
544-51 ([First] Supplemental Appellee’s Brief), 618-
24 (Appellee’s Brief).  Thus, while this Court left 
open the possibility that new facts alleged in federal 
court may be so different from the facts that had 
been alleged in state court that they “may well 
present a new claim,” Pinholster, 131 S. Ct. at 1401 
n.10, the majority opinion in the instant case 
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expressly held that the allegations regarding the 
CDC reports did not constitute “a new claim.”  PA 59-
60; Gonzalez v. Wong, 667 F.3d at 998.  Thus, the 
rule of general application announced by the majority 
opinion was premised upon the notion that the new 
facts are in support of the same claim that the state 
court previously rejected on the merits.  It is this rule 
to which the State takes exception, and that the 
State seeks to have this Court review.9 

* * * 

Gonzales filed a federal habeas corpus petition 
containing fully exhausted claims, all of which failed 
under § 2254(d)(1), as both the district court and the 
majority opinion concluded.  There simply is no basis 
in law or reason for the notion that a court can “stay” 
a case that fails as a matter of law, on the off chance 
that a different lawsuit based upon different facts 
that might be filed in state court in the future might 
permit filing a subsequent federal lawsuit that might 
be procedurally barred, or might be meritless.  
Rather, as this Court has explained, there is only one 
legally available disposition under these 
circumstances:  deny the petition and dismiss it with 
prejudice. 

 

                                         
9  If Gonzales’s most recent argument to the Ninth 

Circuit was correct, and the allegations regarding the CDC 
reports constituted new claims, then what the majority opinion 
did here was even more irregular and unsupportable:  it granted 
a stay and abeyance under Rhines for claims that have never 
been presented to the state court, were not in the federal 
petition, and that Gonzales never even attempted to amend into 
the otherwise completely meritless federal petition. 
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CONCLUSION 

 The petition for writ of certiorari should be 
granted. 
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