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 (i) 

QUESTIONS PRESENTED 
The Federal Power Act, 16 U.S.C. §§ 824 et seq., 

grants the Federal Energy Regulatory Commission 
(“FERC”) “exclusive authority to regulate the trans-
mission and sale at wholesale of electric energy in inter-
state commerce.”  New England Power Co. v. New 
Hampshire, 455 U.S. 331, 340 (1982).  A regional trans-
mission organization (“RTO”) implementing its federal 
tariff charged petitioners for “transmission line losses”—
the energy that dissipates when electricity is transmitted 
through wires.  Although it was undisputed that the RTO 
imposed those charges as a cost of transmission, the 
Pennsylvania Public Utility Commission and the court 
below barred petitioners from recovering those federally 
imposed costs in retail rates by ruling that “transmission 
line losses” are generation costs (a cost of producing elec-
tricity), not transmission costs.  Notwithstanding the 
filed rate doctrine, they deemed it irrelevant that the 
RTO had imposed the charges as “transmission” costs.  
They held that state regulators were free to recategorize 
the charges because FERC had not “unambiguously” or 
“explicitly” declared that “transmission line losses” are 
“transmission costs.”  The questions presented are: 

1. Whether, contrary to a decision of the Fifth Circuit, 
the Federal Power Act and filed rate doctrine permit a 
state public utility commission to deny recovery of 
FERC-mandated charges by classifying those costs 
differently from the entity responsible for administering 
the federal tariff on the ground that the tariff and 
FERC’s orders do not “unambiguously” or “explicitly” 
foreclose the State’s chosen classification. 

2.  Whether, contrary to a decision of the D.C. Circuit, 
“transmission line losses” reflect the costs of generating 
electricity rather than the costs of transmitting it. 
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PARTIES TO THE PROCEEDINGS BELOW 
Petitioners Metropolitan Edison Company and Penn-

sylvania Electric Company were petitioners and inter-
venors in the consolidated proceeding in the Common-
wealth Court of Pennsylvania and petitioners in the Su-
preme Court of Pennsylvania. 

Respondent Pennsylvania Public Utility Commission 
was a respondent in the consolidated proceeding in the 
Commonwealth Court of Pennsylvania and in the Su-
preme Court of Pennsylvania. 

Penelec Industrial Customer Alliance, Office of Small 
Business Advocate, Office of Consumer Advocate, and 
Met-Ed Industrial Users Group were petitioners or in-
tervenors in the consolidated proceeding in the Com-
monwealth Court of Pennsylvania and intervenors in the 
Supreme Court of Pennsylvania. 
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CORPORATE DISCLOSURE STATEMENT 
Pursuant to this Court’s Rule 29.6, petitioners Metro-

politan Edison Company and Pennsylvania Electric 
Company state that they are both wholly owned subsidi-
aries of FirstEnergy Corporation, a publicly held com-
pany.  No publicly held company owns 10% or more of 
FirstEnergy Corporation’s stock. 
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IN THE 

Supreme Court of the United States 
———— 

METROPOLITAN EDISON COMPANY AND 
PENNSYLVANIA ELECTRIC COMPANY,  

      Petitioners, 
v. 

PENNSYLVANIA PUBLIC UTILITY COMMISSION,  
      Respondent. 

———— 

On Petition for a Writ of Certiorari 
to the Commonwealth Court of Pennsylvania 

   ———— 

PETITION FOR A WRIT OF CERTIORARI 

———— 

Petitioners Metropolitan Edison Company and Penn-
sylvania Electric Company respectfully petition for a writ 
of certiorari to review the judgment of the Common-
wealth Court of Pennsylvania in this case. 

OPINIONS BELOW 
The Supreme Court of Pennsylvania’s order denying 

petitioners’ allowance of appeal (App., infra, 144a) is un-
reported.  The Commonwealth Court of Pennsylvania’s 
opinion (App., infra, 1a-42a) is published at 22 A.3d 353.  
The Pennsylvania Public Utility Commission’s opinion 
and order (App., infra, 43a-79a) and the administrative 
law judge’s recommended decision (App., infra, 80a-143a) 
are unreported. 



 

 

2 
STATEMENT OF JURISDICTION 

The Supreme Court of Pennsylvania’s order denying 
petitioners’ allowance of appeal was entered on February 
28, 2012.  On May 19, 2012, Justice Alito extended the 
time to file a petition for a writ of certiorari to and includ-
ing June 27, 2012.  This Court has jurisdiction pursuant 
to 28 U.S.C. § 1257(a). 

STATUTORY PROVISIONS INVOLVED 
Relevant provisions of the Federal Power Act, 16 

U.S.C. §§ 824 et seq., are set forth in the Appendix (App., 
infra, 145a-147a). 

INTRODUCTION 
The decision below refused to allow Metropolitan Edi-

son and Pennsylvania Electric to recover over $230 mil-
lion in actual costs incurred under a Federal Energy 
Regulatory Commission (“FERC”) tariff because, in 
Pennsylvania’s view, the “transmission line losses” at is-
sue—the electricity that dissipates as it is transmitted 
over power lines from the power plant to the customer—
are not costs associated with the transmission of elec-
tricity, but rather costs of generating it.  It so held even 
though there was no dispute that the FERC tariff, as im-
plemented by the FERC-approved regional transmission 
organization, categorizes “transmission line losses” as 
transmission costs, not generation costs.   

That incursion into federal authority is unsustainable.  
Energy lost from transmitting electricity over wires is by 
definition a cost associated with transmission.  The fuel 
consumed by a tanker truck in delivering a load of fuel to 
a filling station, for example, is unquestionably a cost of 
transporting the fuel, not a cost of producing the fuel.  It 
is a transportation or transmission cost because, absent 
the transmission, that cost would not be incurred.  The 



 

 

3 
same thing is true for the transmission line losses that 
result from moving electricity to its destination through 
wires.  Consistent with that, the D.C. Circuit has ruled 
that transmission line losses are transmission costs, not 
generation costs.  The decision below creates a conflict on 
that issue. 

More fundamentally, the decision below creates a split 
on bedrock allocations of authority between state and 
federal regulators under the filed rate doctrine.  The 
Fifth Circuit has held that state commissions cannot re-
ject a FERC-regulated entity’s implementation of a fed-
eral tariff—or cost allocations under it—in favor of the 
state regulator’s own views even if the state regulator 
purports to enforce rather than review the tariff.  Rather, 
States must take any complaints to FERC.  But the court 
below held precisely the opposite, ruling that it and state 
regulators were free to disregard the implementation of a 
federal tariff by a FERC-regulated entity unless FERC 
itself had spoken to the issue “expressly” and “unambi-
guously.” 

The resulting disarray is intolerable.  FERC has la-
bored to create multi-state energy markets and to en-
courage the development of interstate regional transmis-
sion organizations.  Those cannot function if States are 
free to recategorize costs contrary to FERC tariffs—and 
inconsistently with each other—creating a patchwork 
quilt of jurisdictions where market participants cannot 
recover federal costs.  FERC has also established care-
fully calibrated price-signaling mechanisms by “unbun-
dling” electricity prices into separate constituent ele-
ments (separating “generation” costs, from “transmis-
sion” costs, from other ancillary costs).  That ensures 
that market participants confront, and respond to, the 
precise price signals on which an efficient marketplace 
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depends.  But those reforms become meaningless if 
States can shift costs from one category to another 
whenever they think it benefits their constituents.  Such 
distortions deter investment in new infrastructure criti-
cal to federal reliability and renewable energy initiatives.  
And allowing States to revisit federal cost allocations 
creates precisely the sort of trapped costs—costs im-
posed by federal law but that state law precludes market 
participants from recovering—that this Court repeatedly 
has forbidden. 

STATEMENT 
I. STATUTORY AND REGULATORY FRAMEWORK 

A. The Federal Power Act 
The Federal Power Act (“FPA”), 16 U.S.C. §§ 824 et 

seq., grants the Federal Energy Regulatory Commission 
(“FERC”) “exclusive authority to regulate the trans-
mission and sale at wholesale of electric energy in inter-
state commerce.”  New England Power Co. v. New 
Hampshire, 455 U.S. 331, 340 (1982).  Anyone transmit-
ting or selling electricity at wholesale in interstate com-
merce must set forth the rates and terms of service in a 
federal tariff filed with FERC.  16 U.S.C. §§ 824d(c), (d).  
Under the FPA, such rates and terms must be “just and 
reasonable,” id. § 824d(a), and discriminatory pricing is 
forbidden, id. § 824d(b).  Any party may file a complaint 
with FERC challenging a tariff ’s rates or terms, or “any 
rule, regulation, practice, or contract affecting such 
rate[s],” as “unjust, unreasonable, unduly discriminatory 
or preferential.”  Id. § 824e(a).  If FERC sustains the 
challenge, it must prescribe a lawful rate or practice.  
Ibid. 

In enacting the FPA, “Congress meant to draw a 
bright line” between “state and federal jurisdiction.”  
Nantahala Power & Light Co. v. Thornburg, 476 U.S. 
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953, 966 (1986).  States “may not regulate in areas where 
FERC has properly exercised its jurisdiction” over 
wholesale or interstate rates.  Miss. Power & Light Co. v. 
Mississippi, 487 U.S. 354, 374 (1988) (“MP&L”).  
FERC’s exclusive jurisdiction prevents States from “in-
terfer[ing] with broader national interests.”  Ark. Elec. 
Coop. Corp. v. Ark. Pub. Serv. Comm’n, 461 U.S. 375, 377 
(1983). 

FERC’s exclusive authority is reflected in the filed 
rate doctrine, under which the “right to a reasonable rate 
is the right to the rate which [FERC] files or fixes.”  
Nantahala, 476 U.S. at 963.  Once a rate is filed with 
FERC, neither state regulators nor courts may collater-
ally attack it.  “[E]xcept for review of [FERC’s] orders” 
under the Federal Power Act, a “court can assume no 
right to a different [rate] on the ground that, in its opin-
ion, it is the only or the more reasonable one.”  Ibid.   

Because “FERC’s exclusive jurisdiction” also applies 
to matters “affect[ing] wholesale rates,” MP&L, 487 U.S. 
at 371, “interstate power rates filed with * * * FERC 
must be given binding effect by state utility commissions 
determining intrastate rates.”  Nantahala, 476 U.S. at 
962 (emphasis added).  “When FERC sets a rate between 
a seller of power and a wholesaler-as-buyer, a State may 
not exercise its undoubted jurisdiction over retail sales to 
prevent the wholesaler-as-seller from recovering the 
costs of paying the FERC-approved rate * * * .  Such a 
‘trapping’ of costs is prohibited.”  Id. at 970. 

Those “pre-emptive effect[s] of FERC jurisdiction” 
are not limited to matters “actually determined” in 
FERC proceedings.  MP&L, 487 U.S. at 374.  Thus, the 
“reasonableness of rates and agreements regulated by 
FERC may not be collaterally attacked” in state pro-
ceedings, even if FERC has not expressly addressed the 
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issues being raised.  Id. at 374-375; see Entergy La., Inc. 
v. La. Pub. Serv. Comm’n, 539 U.S. 39, 49-50 (2003).     

B. FERC’s Competitive-Market Regime 
This case has its origins in FERC’s 16-year-old effort 

to rationalize wholesale energy markets.  “In the bad old 
days, utilities were vertically integrated monopolies”:  
Electricity generation in power plants, transmission 
through electrical grids, and distribution to end-use con-
sumers were typically provided by a single entity.  Mid-
west ISO Transmission Owners v. FERC, 373 F.3d 1361, 
1363 (D.C. Cir. 2004).  The utilities “bundled” their ser-
vices, “meaning that consumers paid a single charge that 
included both the cost of the electric energy and the cost 
of its delivery.”  New York v. FERC, 535 U.S. 1, 5 (2002). 

In 1996, FERC issued Order No. 888 to fundamentally 
restructure wholesale energy markets.  See Promoting 
Wholesale Competition Through Open Access Non-
Discriminatory Transmission Services by Public Utili-
ties, FERC Stats. & Regs. ¶31,036, 31,635-31,636 (1996).  
FERC “ordered ‘functional unbundling’ of wholesale 
generation and transmission services,” requiring “each 
utility to state separate rates for its wholesale genera-
tion, transmission, and ancillary services * * * under a 
single tariff applicable equally to itself and others.”  New 
York, 535 U.S. at 11.   

Order No. 888 also encouraged “operational” unbun-
dling through “the development of multi-utility regional 
transmission organizations (RTOs).”  Midwest ISO, 373 
F.3d at 1364.  Before Order No. 888, the electric grid was 
segmented among different local utilities.  Ibid.  Under 
Order No. 888, utilities could “opt[] to join an RTO,” id. 
at 1365, which would interconnect the “different seg-
ments” of the grid owned by its member utilities to form 
a regional transmission grid and exercise control over the 
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newly established regional grid, id. at 1364.  The inter-
connection of a region’s utilities reduces inefficiencies; 
power needed in one location can be “wheeled” from 
cheaper sources as appropriate to serve demand through 
least-cost dispatch.  Id. at 1369.  And RTOs provide 
“open access to the regional transmission system” for “all 
electricity generators” under a non-discriminatory, “‘un-
bundled, grid-wide tariff,’” eliminating anachronisms 
that had “impeded free competition.”  Id. at 1364 (quot-
ing Order No. 888, FERC Stats. & Regs. ¶ 31,036, at 
31,731).1 

Since Order No. 888, FERC has pushed to ensure that 
unbundled rates produce accurate prices.  In particular, 
FERC now requires use of “locational marginal pricing” 
(“LMP”), which separately accounts for (among other 
things) “the cost of generation” in power plants and “the 
cost of transmission losses” that occur when electric en-
ergy is delivered through the grid to each location.  Sac-
ramento Mun. Util. Dist. v. FERC, 616 F.3d 520, 524 
(D.C. Cir. 2010).  Under LMP, electricity delivered from 
one source generally will have a higher price at a more 
distant delivery point than at a closer one because of the 
greater costs associated with longer-haul transmissions.  
LMP promotes efficiency by ensuring that prices reflect 
not average costs, but “the incremental cost of meeting 
customer demand at each location.”  Cal. Indep. Sys. Op-
erator Corp., 116 FERC ¶ 61,274, 62,126 (2006).  FERC 
has “repeatedly recognized” that LMP “communicate[s] 
the true market value of electricity at each location”; 

                                                  
1 FERC did not require States to unbundle retail distribution ser-
vice.  See New York, 535 U.S. at 11.  It provided that if States choose 
to unbundle, “retail customer[s] must obtain [ ] unbundled transmis-
sion service under a non-discriminatory transmission tariff on file 
with [FERC].”  Id. at 11-12. 
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“create[s] financial incentives to dispatch the lowest cost 
energy”; and “encourage[s] transmission and generation 
investment at appropriate locations.”  Id. at 62,126, 
62,136.   

II. PROCEEDINGS BELOW 
A. Regulation of the Transmission Rates at Issue 

1. Petitioners are utilities that furnish retail electric-
ity distribution services in Pennsylvania.  They distribute 
electricity drawn from the interstate transmission grid 
operated by PJM Interconnection, L.L.C. (“PJM”), an 
RTO serving Delaware, Illinois, Indiana, Kentucky, 
Maryland, Michigan, New Jersey, North Carolina, Ohio, 
Pennsylvania, Tennessee, Virginia, West Virginia, and 
the District of Columbia.  PJM Interconnection, L.L.C., 
119 FERC ¶ 61,063, 61,361 (2007).  PJM “manages an 
electric wholesale market in this area and is responsible 
for interstate transmission within and through it.”  Atl. 
City Elec. Co. v. PJM Interconnection, L.L.C., 115 
FERC ¶ 61,132, 61,473 (“Atl. City I”), order on reh’g, 117 
FERC ¶ 61,169 (2006) (“Atl. City II”).  PJM’s rates for 
providing transmission services to its member utilities 
are governed by its Open Access Transmission Tariff 
filed with FERC.  Ibid.; App., infra, 17a-18a.   

PJM’s tariff requires it to use locational marginal pric-
ing.  Atl. City I, 115 FERC ¶ 61,132, at 61,477.  In 2006, 
FERC ordered PJM to change its method of charging for 
the component of LMP at issue here, “transmission line 
losses.”  Id. at 61,473.  “Transmission line losses” are the 
electricity that is “lost”—dissipated as heat caused by 
friction or resistance—as electricity travels through 
transmission lines “from the point of generation to the 
point of delivery.”  Ibid.  PJM previously used an “aver-
age loss method” to allocate transmission line losses 
among its customers.  Under that method, it “recover[ed] 
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the costs of losses” from all customers “equally” in pro-
portion to their electricity usage.  Ibid.  FERC disal-
lowed that method as unjust and unreasonable.  It ruled 
that PJM instead must allocate transmission line losses 
using the “locational marginal loss method,” which en-
sures that “the effect of [transmission line] losses on the 
marginal cost of delivering energy is factored into the 
energy price * * * at each location.”  Id. at 61,474.    

PJM filed a new tariff to implement FERC’s order 
starting in June 2007.  Atl. City II, 117 FERC ¶ 61,169, at 
61,858.  The tariff increased transmission prices for 
transporting electricity over greater distances (which in-
creases line losses) and decreased transmission prices for 
utilities with shorter hauls.  See Atl. City I, 115 FERC 
¶ 61,132, at 61,474.  Petitioners’ line-loss charges in-
creased by more than $230 million as a result of PJM’s 
changed methodology. 

2. Complementing FERC’s Order No. 888, Pennsyl-
vania enacted its Electric Generation Customer Choice 
and Competition Act in 1996.  66 Pa. Cons. Stat. §§ 2801 
et seq.  That Act requires retail electric utilities in Penn-
sylvania to “unbundle” the distribution, transmission, and 
generation components of their retail rates.  Under it, the 
retail rates petitioners may charge their customers must 
be set forth in tariffs filed with the Pennsylvania Public 
Utility Commission (“PUC”).  See App., infra, 3a-4a.   

Like federal law, Pennsylvania’s Act distinguishes be-
tween “generation costs” and “transmission costs.”  The 
Pennsylvania Act defines “transmission * * * costs” as 
“[a]ll costs directly or indirectly incurred to provide 
transmission * * * services and associated operating ex-
penses.”  66 Pa. Cons. Stat. § 2803.   
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B. Proceedings Before the Pennsylvania PUC 

1. On April 14, 2008, petitioners invoked the Penn-
sylvania PUC’s rate-adjustment procedure to recover the 
increased transmission line loss charges imposed under 
PJM’s June 2007 tariff.  App., infra, 4a-5a.  The matter 
was assigned to an ALJ.  Id. at 5a.   

On July 24, 2009, after an evidentiary hearing, the 
ALJ approved petitioners’ request to incorporate the in-
creased federal transmission charges into their retail 
rates.  The ALJ concluded that “it is clear that marginal 
losses [i.e., line losses] * * * are transmission * * * costs,” 
not generation costs, because they occur during trans-
mission.  App., infra, 106a, 138a.  “[N]o party disputes,” 
the ALJ explained, “that marginal losses are billed by 
PJM as transmission costs.”  Ibid.  The ALJ accordingly 
recommended that the PUC approve petitioners’ request 
to recover PJM’s increased transmission line loss costs.  
Id. at 142a-143a. 

2. In a 3-2 decision, the Pennsylvania PUC rejected 
the ALJ’s recommendation.  App., infra, 58a-63a, 68a-
69a.  The PUC acknowledged the ALJ’s finding that “line 
losses * * * are related to transmission” because, “[a]s 
energy is transmitted across greater distances, transmis-
sion line losses increase.”  Id. at 58a.  But the PUC dis-
missed that reasoning as “overly simplistic.”  Ibid.  In-
stead, the PUC declared that transmission line losses are 
generation costs because “marginal line losses are en-
ergy,” and energy must be generated to replace those 
losses.  Ibid.   

The PUC also rejected efforts to rely on FERC’s 
views and PJM’s implementation of its federal tariff.  
“[T]he proper cost allocation for retail ratemaking,” it 
asserted, “is wholly within the sound discretion of state 
regulators, not FERC or FERC-regulated PJM.”  App., 
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infra, 58a.  The PUC thus rejected petitioners’ argument 
that, because the charges are “a separate line item on the 
PJM bill”—and are not treated as an energy cost—“this 
Commission must treat” them “as transmission losses.”  
Id. at 60a.  The PUC likewise acknowledged petitioners’ 
argument that PJM’s FERC-approved tariff defines 
transmission line losses as “the loss of energy in the 
transmission of electricity.”  Id. at 59a (emphasis added).  
But it declared that “reliance upon this definition is mis-
placed” because “energy is not created by transmission; 
it is a product of generation.”  Ibid.   

Finally, the PUC rejected petitioners’ argument that 
it “must recognize marginal losses as a transmission cost 
because FERC characterizes transmission marginal 
losses as a component of transmission service.”  App., in-
fra, 60a (citing Atl. City I, 115 FERC ¶ 61,132).  It dis-
missed FERC’s authority to regulate transmission line 
losses altogether:  “[I]t is for this Commission to deter-
mine how and where costs are allocated for retail service 
regardless of the nomenclature used by FERC or its 
treatment of costs.”  Id. at 61a.   

Commissioner Powelson, joined by Commissioner 
Pizzingrilli, dissented.  App., infra, 72a-79a.  He stated 
that “transmission losses should be recoverable as 
transmission costs, because they are incurred to provide 
transmission services to retail electric customers.”  Id. at 
77a.     

C. The Court of Appeals’ Decision 
The Commonwealth Court of Pennsylvania affirmed in 

relevant part.  App., infra, 1a-42a.  The court first re-
jected petitioners’ contention that, as a matter of state 
law, the transmission line-loss charges imposed by PJM 
are “transmission costs.”  Although Pennsylvania’s Elec-
tric Competition Act defines “transmission costs” as “[a]ll 
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costs directly or indirectly incurred to provide transmis-
sion * * * services,” 66 Pa. Cons. Stat. § 2803, the court 
held that the cost of energy dissipated in transmission is 
a “generation cost[ ],” not a cost incurred in transmission.  
App., infra, 16a.2 

Turning to the filed rate doctrine, the court acknowl-
edged that “[o]nce FERC sets [a wholesale] rate, a State 
may not conclude in setting retail rates that the FERC-
approved wholesale rates are unreasonable.”  App., infra, 
21a.  But it refused to overturn the Pennsylvania PUC’s 
ruling because, in its view, the relevant FERC decisions 
“do not unambiguously state that such costs are trans-
mission-related.”  Ibid. (emphasis added).  The court con-
ceded that FERC had ruled that “[m]arginal losses are 
part of the payment for transmission service.”  Id. at 21a-
22a.  But the court purported to find ambiguity from 
other parts of FERC orders, in particular FERC’s de-
scription of “locational marginal prices.”  Ibid. (quoting 
Atl. City II, 117 FERC ¶ 61,169, at 61,862).  FERC, the 
court stated, had noted that LMP (which includes both 
generation and transmission costs) “send[s] the proper 
price signals about the cost of obtaining generation,” id. 
at 22a, and encourages efficiency by causing purchasers 
to “consider[ ] the effects of [line] losses,” ibid.  FERC 
orders, the court concluded, “do not contain express lan-
guage stating that line loss costs are transmission costs.”  
Ibid. (emphasis added). 
                                                  
2 The Commonwealth Court also rejected petitioners’ other argu-
ments, including reliance on prior state-court rulings and a due proc-
ess challenge.  App., infra, 16a-18a, 29a-30a.  The court remanded 
the matter to the PUC to address one cost (interest charges) wholly 
unrelated to the federal issues before this court.  Id. at 30a-42a; see 
First English Evangelical Lutheran Church v. Cnty. of Los Angeles, 
482 U.S. 304, 309 n.3 (1987); ASARCO Inc. v. Kadish, 490 U.S. 605, 
611-612 (1989). 
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The court of appeals also held that this Court’s deci-

sion in Nantahala does not require it to allow recovery of 
transmission line losses allocated under a federal tariff.  
App., infra, 22a-24a.  In Nantahala, FERC had resolved 
a challenge to Nantahala’s request for a wholesale rate 
increase by allocating the right to purchase certain 
amounts of low-cost power between a company and its 
subsidiaries (including Nantahala).  476 U.S. at 956-958.  
When Nantahala sought to raise its intrastate retail 
rates, the North Carolina Utilities Commission rejected 
the request, allocating Nantahala a greater amount of the 
inexpensive power than had FERC.  Id. at 959-961.  That 
resulted in the “costs incurred by Nantahala in procuring 
its power” under federal tariffs being “‘trapped’”—the 
state commission would not permit Nantahala to charge 
retail rates sufficient to recover its FERC-ordered 
wholesale costs.  Id. at 971.  This Court reversed, holding 
that the filed rate doctrine prohibited that outcome.  Id. 
at 973.   

The Commonwealth Court distinguished Nantahala 
on the theory that FERC had spoken more clearly there.  
“Because FERC’s opinions have not expressly stated 
that line loss costs are transmission costs,” the Com-
monwealth Court stated, “there is no direct conflict be-
tween the [PUC’s] Order and FERC.”  App., infra, 22a 
(emphasis added).  The court also stated that the claim of  
“trapped costs” is erroneous because it is “premised on 
the assumption that line loss costs are transmission-
related, which the [PUC] rejected.”  Id. at 24a.  And like 
the Pennsylvania PUC, the court gave no weight to the 
fact that PJM—the FERC-recognized RTO charged with 
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implementing the FERC tariff—had categorized trans-
mission line losses as transmission costs.  Id. at 20a-25a.3 

On February 28, 2012, the Supreme Court of Pennsyl-
vania denied petitioners’ allowance of appeal in a one-line 
order.  App., infra, 144a. 

REASONS FOR GRANTING THE PETITION 
The decision below allowed state regulators to deny 

two companies operating in a FERC-regulated multi-
state utility system the ability to recover more than $230 
million in actual costs incurred under FERC-approved 
tariffs.  “[N]o party dispute[d]” that the RTO implement-
ing the federal tariff categorized and billed the costs at 
issue—“transmission line losses”—as “transmission costs.”  
Yet the court below (like Pennsylvania’s PUC before it) 
disregarded the RTO’s implementation and ruled that 
the federal “transmission line loss” charges are not 
“transmission costs,” but are instead unrecoverable “gen-
eration costs.”   

That decision does not merely conflict with the D.C. 
Circuit’s classification of transmission line losses as 

                                                  
3 Having ruled that “transmission line losses” are “generation” 
rather than “transmission” costs, the court also asserted that any 
“trapping of costs” was not “unlawful” because petitioners had “vol-
untarily” agreed to cap rates for generation-related expenses 
through December 31, 2010.  App., infra, 24a.  In particular, when 
the PUC restructured its retail energy markets in 1996, see 66 Pa. 
Cons. Stat. §§ 2801 et seq., petitioners and the PUC settled resulting 
disputes by agreeing to freeze retail rates related to FERC-
approved transmission charges through December 31, 2004, and re-
tail rates related to FERC-approved generation charges through 
December 31, 2010.  See Met-Ed Indus. Users Grp. v. Pa. Pub. Util. 
Comm’n, 960 A.2d 189, 193 (Pa. Commw. Ct. 2008).  The agreement, 
the court stated, precluded recovery of increased transmission line 
loss costs until 2010, not 2004, because line losses are generation 
rather than transmission costs.  App., infra, 24a. 
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transmission costs.  It also conflicts with a decision of the 
Fifth Circuit on the fundamental division between state 
and federal authority in this area.  The Fifth Circuit has 
held that state regulatory bodies conducting retail rate-
making proceedings may not substitute their construc-
tion of FERC tariffs for the interpretation implemented 
by the FERC-regulated entity charged with the federal 
tariff ’s administration, even if the state regulators pur-
port to be enforcing the tariff ’s plain meaning.  Here, by 
contrast, Pennsylvania deemed itself free to disregard 
the cost allocations of the FERC-regulated entity imple-
menting the tariff because, in its view, FERC had not 
“expressly” and “unambiguously” foreclosed the State’s 
differing construction.  And while the decision below 
might appear to benefit in-state ratepayers in the short 
term, it comes at the expense of federally regulated mar-
kets.   

The decision makes it impossible for FERC to adopt 
the kind of uniform regional transmission planning, cost-
allocation, and wholesale pricing solutions that FERC 
has determined are essential to meeting the Nation’s fu-
ture energy needs.  It is at war with FERC’s efforts to 
ensure logical siting and development of energy infra-
structure—including the infrastructure needed to sup-
port renewable sources of energy, which often are lo-
cated far from electricity consumers.  And it creates pre-
cisely the sort of “trapped costs” this Court has pro-
scribed.  Simply put, it invades the authority Congress 
vested exclusively in FERC and creates the intolerable 
disuniformity Congress and FERC have sought to avoid.  
This Court’s review is warranted. 
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I. THE DECISION BELOW CONFLICTS WITH DECISIONS 

OF THE FEDERAL COURTS OF APPEALS ON IMPOR-

TANT AND RECURRING ISSUES CONCERNING TARIFF 

INTERPRETATION AND FERC’S JURISDICTION  
The decision below creates two conflicts on recurring 

issues of profound importance in an area of law where 
uniformity is crucial. 

A. The Decision Below Conflicts with the D.C. 
Circuit’s Classification of Line Losses as 
Transmission Costs 

In the D.C. Circuit, it is settled that “transmission line 
losses” are classified as a cost of transmission services.  
In Sacramento Municipal Utility District v. FERC, 616 
F.3d 520 (D.C. Cir. 2010), several utilities challenged 
FERC’s approval of California ISO’s implementation of 
“an LMP [locational marginal price] based rate struc-
ture” to “set wholesale electricity prices.”  Id. at 524.  
LMP, the D.C. Circuit explained, consists of three dis-
tinct classes of costs: “the cost of generation”; “the cost of 
transmission [line] losses”; and “the cost of congestion.”  
Ibid.  

The D.C. Circuit also explained the differences be-
tween those separate costs.  “The cost of generation,” the 
court explained, is “the baseline cost of serving” “the 
end-use customers of the transmission system” “any-
where on the system”—whether next to the power plant 
or 200 miles away—“in the absence of congestion and 
transmission [line] losses.”  616 F.3d at 524 & n.4 (em-
phasis added).  The court’s definition of “generation cost” 
thus expressly excluded any costs from transmission line 
losses.   

The D.C. Circuit also clarified that line losses are not 
generation costs in describing “the cost of transmission.”  
The court explained that transmission line losses are “the 
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amount of electric energy lost when electricity flows 
across a transmission system.”  616 F.3d at 525.  Unlike 
generation costs, line losses are “primarily a function of 
the distance the electricity is transmitted” and “of the 
resistance it encounters” on the wire when being trans-
mitted from the power plant to the customer.  Ibid.4  Be-
cause the energy is “lost during transmission,” the court 
explained, it is a transmission cost for which the “trans-
mission customer” must “account.”  Id. at 532-533; see 
also Sithe/Independence Power Partners, L.P. v. FERC, 
285 F.3d 1, 2 (D.C. Cir. 2002); N. States Power Co. v. 
FERC, 30 F.3d 177, 179-180 (D.C. Cir. 1994). 

The decision below reaches precisely the opposite con-
clusion.  Refusing to allow petitioners to recover for 
transmission line loss charges imposed by a FERC-
mandated tariff, the court classified transmission line 
losses not as “transmission costs,” but instead as “gen-
eration” costs.  App., infra, 18a-27a.  While the D.C. Cir-
cuit described FERC-mandated locational marginal pric-
ing (LMP) as separating “generation” and “transmission 
[line] losses” into distinct components, Sacramento Mu-
nicipal, 616 F.3d at 524, the Pennsylvania court below 
equated LMP with transmission line losses, describing 
LMP as “how line losses are calculated” and the resulting 
price as “the cost of obtaining generation,” App., infra, 
21a-22a.  And the court below rejected the reasoning that 
had persuaded the D.C. Circuit—that, “because line 
losses occur during ‘transmission’ those losses must be 
transmission costs”—as “overly simplistic.”  Id. at 6a.  

                                                  
4 In using the phrase “transmission losses,” the D.C. Circuit was re-
ferring to the same phenomenon described below as “transmission 
line losses”—“the amount of energy that is lost between the genera-
tion facility and the delivery of that energy at its end point.”  App., 
infra, 2a n.1. 
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Instead, it held that transmission line losses are genera-
tion costs because “line losses are dissipated energy,” 
and “dissipated energy has to be replaced by increased 
generation.”  Id. at 14a (quotation marks omitted). 

The decision below and Sacramento Municipal thus 
conflict on a fundamental issue under FERC’s competi-
tive market regime.  FERC requires locational marginal 
pricing for all tariffs in organized electricity markets.  
That pricing depends on accurately dividing costs be-
tween generation and transmission, and transmission 
losses are a mandatory component of LMP.  But two 
courts now flatly disagree on how transmission line losses 
should be categorized.   

B. The Decision Below Conflicts with the Fifth 
Circuit’s Filed Rate Rulings 

The Commonwealth Court’s decision also creates a 
conflict on a fundamental question concerning the alloca-
tion of regulatory authority between the state and fed-
eral governments, parting company with the Fifth Cir-
cuit’s decision in AEP Texas North Co. v. Texas Indus-
trial Energy Consumers, 473 F.3d 581 (5th Cir. 2006), 
cert. denied, 552 U.S. 812 (2007).   

1. The FPA gives FERC “exclusive authority to 
regulate the transmission and sale at wholesale of elec-
tric energy in interstate commerce.”  New England 
Power Co. v. New Hampshire, 455 U.S. 331, 340 (1982).  
The States cannot interfere.  Consequently, under the 
filed rate doctrine, “[w]hen FERC sets a rate between a 
seller of power and a wholesaler-as-buyer, a State may 
not exercise its undoubted jurisdiction over retail sales to 
prevent the wholesaler-as-seller from recovering the 
costs of paying the FERC-approved rate.”  Nantahala 
Power & Light Co. v. Thornburg, 476 U.S. 953, 970 
(1986); see also Entergy La., Inc. v. La. Pub. Serv. 



 

 

19 
Comm’n, 539 U.S. 39, 48-49 (2003); Miss. Power & Light 
Co. v. Mississippi, 487 U.S. 354, 373 (1988).   

In AEP Texas, the Fifth Circuit held that the filed 
rate doctrine also precludes a state commission from in-
terpreting a federal tariff differently from the FERC-
regulated entity responsible for implementing that tariff.  
473 F.3d at 585-586.  The dispute there arose out of a 
merger-related FERC tariff under which AEPSC—an 
affiliate of parent company American Electric Power 
Company (“AEP”)—would allocate profits from certain 
system-wide wholesale transactions among AEP’s vari-
ous subsidiary utilities.  Id. at 583.  When one AEP sub-
sidiary, Texas North Company (“TNC”), filed a petition 
for reconciliation of its expenses and revenues with the 
Texas Public Utility Commission, the Texas PUC dis-
agreed with AEPSC’s allocation of profits to TNC under 
the tariff.  The Texas PUC performed its own calculation, 
allocated about $8 million in additional revenues to TNC, 
and “ordered that TNC reduce its retail rates as if it had 
received this revenue” from AEPSC.  Ibid.  “Because of 
the lower retail rates, TNC was forced to absorb the dif-
ference between the actual allocation of revenues and the 
lower retail rates.”  Id. at 584. 

The Texas PUC urged that it was not collaterally at-
tacking the tariff, but merely rejecting AEPSC’s errone-
ous “interpretation” of the tariff ’s formula for allocating 
profits; AEPSC’s interpretation, it claimed, “violated the 
language of the filed tariff.”  473 F.3d at 585.  The Texas 
PUC thus asserted that its order was permissible be-
cause it had merely “interpreted the tariff” “correctly” 
and, far from contradicting “the filed rate,” it had “ful-
filled the state’s obligation to implement” it.  Ibid. (em-
phasis added).   
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The Fifth Circuit rejected that argument, holding that 

the Texas PUC was not free to contradict AEPSC’s im-
plementation of a federal tariff—even if it believed that 
interpretation erroneous.  473 F.3d at 585-586.  The court 
stated:  

FERC, not the state, is the appropriate arbiter of 
any disputes involving a tariff ’s interpretation.  
* * *  If each state could enforce its own findings as 
to the meaning of a filed tariff, in opposition to the 
conclusions of a FERC-approved agent, the con-
flicting interpretations would undermine FERC’s 
ability to ensure that a filed rate is uniform across 
different states and intrude upon its exclusive ju-
risdiction over interstate power transactions. 

Ibid.5  The Fifth Circuit thus held that the Texas PUC’s 
“interpretation” of the tariff was foreclosed by the filed 
rate doctrine.  Id. at 586.   

2. The Pennsylvania PUC and Commonwealth Court 
here did exactly what AEP Texas prohibits:  They denied 
petitioners recovery of wholesale costs incurred under a 
FERC-approved tariff by interpreting the tariff ’s terms 
differently from PJM, the FERC-recognized RTO that 
implements the tariff.  PJM’s tariff defines “transmission 
line losses” as “the loss of energy in the transmission of 
electricity.”  App., infra, 18a.  And it is undisputed that 
PJM, in implementing that tariff, bills transmission line 
losses as transmission—not generation—costs.  “[N]o 

                                                  
5 FERC agrees: “[W]here differing interpretations are advocated 
concerning the parties’ rights and obligations” under a federal tar-
iff—whether under the rubric of “prudence, interpretation, or cost 
allocation”—“they are clearly matters most appropriately resolved 
by [FERC] as part of its overriding authority to evaluate and im-
plement all applicable wholesale rate schedules.”  AEP Generating 
Co., 36 FERC ¶61,226, 61,550 (1986) (emphasis added). 



 

 

21 
party dispute[d] the fact that [transmission line] losses 
are billed by PJM as transmission costs.”  Id. at 106a, 
138a; see also id. at 18a (PJM “identifies line loss costs as 
transmission services and bills them as such”).  PJM has 
likewise confirmed in filings with FERC that it includes 
the “[line] losses calculation * * * in the PJM transmis-
sion service rate.”  PJM Interconnection LLC: Revisions 
to the PJM Operating Agreement re Marginal Losses, 
FERC Dkt. No. EL12-71, Accession No. 20120601-5301, 
Transmittal Letter at 2 (June 1, 2012).     

Directly contradicting AEP Texas, the Pennsylvania 
PUC and the Commonwealth Court declared that Penn-
sylvania is free to ignore PJM’s interpretation of the 
FERC tariff:  “[S]imply because PJM bills wholesale par-
ticipants through the [PJM tariff], the fact that a specific 
charge appears in the [PJM tariff] is not determinative of 
how this cost is allocated for the purpose of retail rates.”  
App., infra, 60a; see also id. at 62a (PUC is not “required 
to rubber stamp the recovery of such costs simply be-
cause they are imposed by PJM”); id. at 19a (disregard-
ing PJM’s interpretation of its own tariff, finding that the 
interpretation of transmission line losses was instead a 
matter “within the [PUC’s] expertise”).  That cannot be 
reconciled with AEP Texas’s clear holding that federal 
law bans a State from “enforc[ing] its own findings as to 
the meaning of a filed tariff in opposition to the conclu-
sions” of the “FERC-approved” entity charged with its 
implementation; if a State “disputes a utility’s interpreta-
tion of a [FERC-filed] tariff,” the only “proper forum for 
resolving the disagreement” is FERC.  473 F.3d at 586. 

The decision below reasoned that, absent an unequivo-
cal statement from FERC, States were free to reallocate 
costs based on their reinterpretation of FERC tariffs.  
“[W]hen read together and in their entirety,” the court 
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stated, FERC’s decisions “do not unambiguously state 
that [transmission line loss] costs are transmission re-
lated.”  App., infra, 21a (emphasis added).  That is incor-
rect—FERC has unequivocally stated that “transmission 
losses are a cost of transmission.”  See p. 33, infra.  More 
fundamentally, the court below opined that, because 
“there is no direct conflict between the [PUC’s] Order 
and FERC[’s opinions],” the PUC was free to adopt its 
own interpretation of transmission line losses.  App., in-
fra, 22a (emphasis added); see also id. at 21a.  But AEP 
Texas forecloses States from contradicting the tariff im-
plementation of a FERC-regulated entity even if the 
State believes that implementation was incorrect and 
purports merely to enforce the tariff.  See pp. 19-20, su-
pra.  A fortiori it forecloses States from contradicting the 
implementation of a tariff on the theory that FERC 
precedent is ambiguous.  

II. THE DECISION BELOW RAISES ISSUES OF ENORMOUS 

NATIONAL IMPORTANCE 
By allowing States to contradict the implementation of 

federal tariffs, the decision below invades FERC’s “ex-
clusive jurisdiction over interstate power transactions” 
and critically “undermine[s] FERC’s ability to ensure 
that a filed rate is uniform across different states,” AEP 
Texas, 473 F.3d at 586, in an area where uniformity is 
critical.  It undermines FERC’s authority over multi-
state, FERC-regulated energy markets.  It upsets the 
carefully calibrated pricing regime FERC has developed 
by unbundling wholesale generation and transmission 
services, distorting the efficient siting of critical facilities.  
And it licenses individual States within a regional RTO to 
selectively grant their retail electricity consumers a 
windfall at the expense of utilities, which must absorb 
hundreds of millions of dollars of transmission line loss 
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costs.  That not only deters investment in needed energy 
infrastructure, but also undermines federal policy re-
garding renewable energy (which typically involves lar-
ger line losses).       

The financial consequences are staggering.  In just 
this case, Pennsylvania refused petitioners recovery of 
nearly a quarter of a billion dollars in costs they were re-
sponsible for paying under a federal tariff.  That is pre-
cisely the sort of “cost trapping” by state commissions 
that the filed rate doctrine prohibits and that this Court 
has repeatedly invalidated.  The tremendous financial 
implications of the decision below—and the likelihood 
that other States will follow the Pennsylvania PUC’s ex-
ample—underscore the need for further review. 

A. The Decision Below Disrupts the Uniformity 
Essential to Multi-State Electricity Markets 

The uniformity required by the Federal Power Act 
and FERC’s market structure cannot endure if individual 
States are free to interpret a FERC-approved tariff as 
they see fit—contradicting the understanding of the re-
gion-wide, FERC-regulated RTO—as Pennsylvania did 
here.   

For over a decade, the Nation’s electricity markets 
have transitioned, at FERC’s direction, from vertically 
integrated, local-utility monopolies to competitive, multi-
state markets in which all power generators can transmit 
power through facilities made available under non-
discriminatory federal tariffs.  See Midwest ISO Trans-
mission Owners v. FERC, 373 F.3d 1361, 1364 (D.C. Cir. 
2004).  That process began with “‘functional unbun-
dling’”—i.e., separating the pricing—of utilities’ “whole-
sale generation and transmission services.”  New York v. 
FERC, 535 U.S. 1, 11 (2002).  And it continued with “op-
erational unbundling”—i.e., “the development of multi-
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utility regional transmission organizations,” or RTOs, 
which interconnect previously segmented facilities into 
regional grids and provide access to “all electricity gen-
erators at rates established in ‘a single, unbundled, grid-
wide tariff.’”  Midwest ISO, 373 F.3d at 1364-1365 (quot-
ing Order No. 888, FERC Stats. & Regs. ¶ 31,036, at 
31,731); see pp. 6-7, supra. 

The resulting multi-state nature of electricity markets 
makes “uniformity throughout a region in transmission 
matters” critical.  Remedying Undue Discrimination 
through Open Access Transmission Service and Stan-
dard Electricity Market Design, 100 FERC ¶ 61,138, at 
P83 (2002).  “[A]n RTO cannot be expected to plan, de-
sign, and operate a regional grid in a manner that maxi-
mizes efficiency and optimizes needed infrastructure in-
vestment if its rates” are applied inconsistently to mem-
ber utilities in different States.  S. Co. Servs., Inc., 94 
FERC ¶ 61,271, 61,962 (2001).  Allowing States to use 
their retail rate-making authority to intrude into FERC’s 
“exclusive authority to regulate the transmission and sale 
at wholesale of electric energy in interstate commerce,” 
New England Power Co. v. New Hampshire, 455 U.S. 
331, 340 (1982), moreover, creates the risk that they will 
pursue parochial interests at the expense of the “broader 
national interests” FERC has pursued, Ark. Elec. Coop. 
Corp. v. Ark. Pub. Serv. Comm’n, 461 U.S. 375, 377 
(1983).   

The decision below threatens uniform federal energy 
policy.  By classifying transmission line losses as genera-
tion costs—contrary to the D.C. Circuit, PJM, and com-
mon sense—the decision below denied petitioners the 
right to recover over $230 million in transmission line 
loss costs they were required to pay under PJM’s federal 
tariff.  But other States have allowed other utilities to re-
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cover those same costs paid under the same federal tar-
iff.  See Va. Elec. & Power Co., 274 P.U.R. 4th 328 (Va. 
S.C.C. 2009); Ind. Mich. Power Co., 2009 WL 5052450 
(Ind. U.R.C. 2009); Columbus S. Power Co., 2008 WL 
283315 (Ohio P.U.C. 2008); Ky. Power Co., 2008 WL 
2428525 (Ky. P.S.C. 2008).  By “enforc[ing] its own find-
ings as to the meaning of” PJM’s tariff against petition-
ers “in opposition to the conclusions of” PJM, Pennsyl-
vania has created “conflicting interpretations” that “un-
dermine FERC’s ability to ensure that a filed rate is uni-
form across different states.”  AEP Texas, 473 F.3d at 
586.  Absent further review, the decision below will un-
dermine the PJM market and provide a template for 
other States to promote local retail interests at the ex-
pense of the efficient operation of the interstate market. 

B. The Decision Below Disrupts FERC’s Pricing 
Regime and Threatens Permanent Distortions 

The decision below also threatens FERC’s carefully 
calibrated pricing regime and the efficient infrastructure 
it is designed to promote.  “Price is the central nervous 
system of the economy.”  Nat’l Soc’y of Prof’l Eng’rs v. 
United States, 435 U.S. 679, 692 (1978).  Price determines 
how much electricity is consumed; how much is gener-
ated; and where and when it is generated and consumed.   

To ensure that price signals accurately reflect the true 
costs of electricity service, FERC has overhauled organ-
ized markets, requiring participants to unbundle the ele-
ments of that service and adopt rate structures that re-
flect “locational marginal pricing” or “LMP.”  LMP takes 
into account all of the factors that go into delivering elec-
tricity to a particular location, including the distinct costs 
of “generation” and “transmission losses.”  Sacramento 
Municipal, 616 F.3d at 524.  Accordingly, prices “vary” 
based both on “location and time.”  Ibid.     
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LMP “send[s] more accurate price signals to market 

participants.”  Sacramento Municipal, 616 F.3d at 538; 
see also Wis. Pub. Power, Inc. v. FERC, 493 F.3d 239, 
252 (D.C. Cir. 2007).  Those price signals “create financial 
incentives to dispatch the lowest cost energy” in terms of 
both generation and transmission costs.  Sacramento 
Municipal, 616 F.3d at 538 (quotation marks omitted).  
Critically, moreover, LMP “signal[s] more accurately the 
location where new transmission and/or generation needs 
to be built.”  Ibid.  FERC has “repeatedly recognized” 
those benefits.  Cal. Indep. Sys. Operator Corp., 116 
FERC ¶ 61,274, 62,126, 62,136-62,137, 62,140 (2006). 

If price is the central nervous system of that regula-
tory structure, the decision below is neurotoxin.  Prices 
cannot accurately reflect actual transmission costs—the 
“incremental cost of meeting customer demand at each 
location,” Cal. Indep. Sys. Operator Corp., 116 FERC 
¶ 61,274, at 62,126—if different state regulatory bodies 
can recategorize costs (and preclude their recovery) un-
der an otherwise uniform federal tariff.  Such inconsis-
tent regulation “distort[s] the very price signals that 
adoption of marginal line loss pricing is designed to pro-
vide.”  EPIC Merch. Energy NJ/PA, L.P. v. PJM Inter-
connection, L.L.C., 136 FERC ¶ 61,041, at P5  (2011).   

That threatens long-term distortion of energy infra-
structure.  If States skew pricing signals by recategoriz-
ing costs, costly electricity infrastructure will be mis-
sited based on those distorted signals.  And once facilities 
are built, those inefficient decisions are permanent and 
their effects long-lived—power facilities are intended to 
last at least 40 years.  See R. Campbell, Congressional 
Research Service, Regulatory Incentives for Electricity 
Transmissions—Issues and Cost Concerns 9 n.30 (2011).  
If FERC’s chosen market structure is to function and 
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such distortions are to be avoided, States cannot second-
guess RTO cost categorization.  But Pennsylvania did 
precisely that here. 

C. The Decision Below Threatens Critical Infra-
structure Development 

The decision below, moreover, comes at a critical junc-
ture for the development of the Nation’s electricity infra-
structure.  That infrastructure is growing more slowly 
than consumer demand.  E. Hirst, U.S. Transmission 
Capacity: Present Status and Future Prospects, at v 
(2004).  And the need for significant new investment in 
infrastructure is particularly acute as power-generation 
efforts “shift[ ] toward new plants in more distant, re-
source-rich areas.”  The Brattle Group, Transforming 
America’s Power Industry: The Investment Challenge 
2010-2030, at 33 (2008).  For example, to maintain reli-
ability of energy supplies to meet demand in the Mid-
Atlantic region, FERC has encouraged the development 
of long-haul, high-voltage transmission facilities that 
connect customers to additional sources of lower-cost 
generation farther west.  See, e.g., PJM Interconnection, 
L.L.C., 138 FERC ¶ 61,230, PP78, 104 (2012). 

One of the greatest hurdles to such infrastructure de-
velopment is uncertainty over “the risk of cost recovery.”  
J. Glover et al., Power System Analysis and Design 301 
(5th ed. 2012).  Companies cannot responsibly engage in 
the capital-intensive endeavor of building new facilities 
absent some assurance of a reasonable cost recovery.  
The decision below undermines that goal, raising the 
specter that individual States will find ways to circum-
vent federal authority and disallow cost recovery when-
ever they feel it might benefit their constituents.  The re-
sulting uncertainty cannot be sustained. 
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The decision likewise undermines important federal 

policy initiatives.  Whatever its ultimate merits, the 
United States has concluded that “clean energy is critical 
to strengthening the American economy.”  The White 
House, Blueprint for a Secure Energy Future 4 (2011).  
Longer-distance transmission is part and parcel of that 
policy “because solar fields, wind farms and wave facili-
ties are seldom located where the energy produced is 
consumed.”  S. Pociask & J. Fuhr, Progress Denied: A 
Study on the Potential Economic Impact of Permitting 
Challenges Facing Proposed Energy Projects 5 (2011); 
Blueprint for a Secure Energy Future, supra, at 34 (dis-
cussing challenges in accessing “remote sources of solar 
and wind power”); U.S. Dep’t of Energy, 20% Wind En-
ergy by 2030: Increasing Wind Energy’s Contribution to 
U.S. Electricity Supply 98 (2008) (discussing “new gen-
eration sources in remote or semiremote locations”).  
Thus, “the average transmission line length [for renew-
ables] is expected to grow.”  A. Nowamooz, Inadequacy 
of Transmission Lines: A Major Barrier to the Devel-
opment of Renewable Energy, 3 Envtl. & Energy L. & 
Pol’y J. 176, 178 (2008).  And because transmission line 
losses are “a function of the distance the electricity is 
transmitted,” Sacramento Municipal, 616 F.3d at 525, 
those costs are typically higher for remotely sited renew-
able sources than traditional sources of generation. 

The incentive for utilities to contract with renewable-
energy generators depends critically on their ability to 
recover all the costs involved in acquiring that energy.  
The decision below has a devastating impact on that in-
centive, telegraphing that an especially significant com-
ponent of those costs under federal law—the line losses 
involved in long-haul transmission—can be recategorized 
and rendered unrecoverable by the States.  And absent 
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willing purchasers, renewable energy sources and associ-
ated transmission facilities simply will not be built.  A 
starker example of a State’s retail rate-making “inter-
fer[ing] with broader national interests” is difficult to 
imagine.  Ark. Elec. Coop., 461 U.S. at 377.   

D. The Financial Consequences of Cost-Trapping 
Are Enormous 

Time and again, this Court has invalidated novel ef-
forts by States to use their authority over retail rates to 
circumvent FERC’s exclusive authority over interstate 
transmission and wholesale rates.  In Nantahala, this 
Court held that the filed rate doctrine prevents States 
from “trapping” costs by refusing to allow regulated enti-
ties to recover FERC-ordered charges in their retail 
rates.  476 U.S. at 970.  In Mississippi Power & Light, 
this Court held that “the pre-emptive effect of FERC ju-
risdiction” under the filed rate doctrine is not limited to 
matters “actually determined” in FERC proceedings, 
and that the “reasonableness of rates and agreements 
regulated by FERC may not be collaterally attacked” 
through state proceedings to prevent cost recovery—
even as to issues FERC has not expressly addressed.  
487 U.S. at 374-375.  And in Entergy, this Court reiter-
ated that State retail rate-making decisions “second-
guess[ing]” implementation of a federal tariff are pre-
empted.  539 U.S. at 50.   

Yet such efforts to “trap costs” to benefit local rate-
payers persist, with devastating consequences.  As ex-
plained above, federal policies designed to encourage ef-
ficiency by making customers and suppliers responsive to 
price cannot operate as intended if States can simply re-
allocate costs to prevent their recovery.  The financial 
impact, moreover, is enormous.  This case alone involves 
more than $230 million.  And line losses amounted to $1.4 
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billion last year in PJM, just one of seven RTOs nation-
wide.  Monitoring Analytics, LLC, 2011 State of the Mar-
ket Report for PJM 262, 271 (2012).  Were other States—
within PJM or elsewhere—to follow the Pennsylvania 
PUC’s lead, the impact would be staggering.  

III. THE DECISION BELOW IS INCORRECT 
A. The Decision Below Invades Federal Authority 

Protected by the Filed Rate Doctrine 
At bottom, this case concerns the integrity of federal 

authority over interstate and wholesale rates.  The Penn-
sylvania court nowhere disputed that, if FERC had cate-
gorized transmission line losses as transmission costs, it 
could not reclassify them as generation costs.  It ac-
knowledged that the filed rate doctrine “precludes * * * 
state utility commissions from reviewing FERC-
approved rates, such as the rates to be charged to a util-
ity’s wholesale customers.”  App., infra, 21a.  It neverthe-
less held that the Pennsylvania PUC could bar recovery 
of transmission line losses—costs actually paid as trans-
mission costs under PJM’s federal tariff—unless that 
would “direct[ly] conflict” with a decision by FERC.  Id. 
at 22a (emphasis added).  In the court’s view, because 
FERC supposedly had never “unambiguously state[d]” 
that transmission line losses are “transmission-related,” 
the Pennsylvania PUC was free to determine that they 
were “generation” costs and thus unrecoverable in state 
retail rate-making.  Id. at 21a (emphasis added).  Like 
the Pennsylvania PUC before it, the court disregarded 
the undisputed fact that PJM—implementing the FERC-
approved tariff—categorizes and bills transmission line 
losses as transmission costs.  Id. at 17a-18a. 

This Court’s decision in Entergy all but forecloses that 
result.  In that case, Entergy (a multi-state utility hold-
ing company) allocated wholesale energy generation 
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costs among subsidiary utilities pursuant to a FERC-
approved tariff.  539 U.S. at 42.  The tariff delegated 
some discretion to the Entergy operating committee in 
allocating those costs.  Id. at 49.  When one of the En-
tergy utilities, Entergy Louisiana, Inc. (“ELI”), sought 
to recover its allocated share in an annual retail rate fil-
ing with the Louisiana Public Service Commission, the 
state commission rejected some of those costs under 
state law as “imprudent.”  Id. at 46.  ELI’s payments un-
der the FERC-approved tariff “would not be considered 
when setting ELI’s retail rates in Louisiana,” the state 
commission declared, which meant that ELI “would not 
be allowed to recoup those costs.”  Ibid.  The Louisiana 
Supreme Court held that the state commission’s result 
was consistent with the filed rate doctrine because, while 
FERC had approved Entergy’s tariff, it “never ruled” on 
the proper allocation of power among Entergy’s member 
utilities.  Ibid. 

This Court reversed, holding that the state commis-
sion’s “order impermissibly ‘traps’ costs that have been 
allocated in a FERC tariff” in violation of the filed rate 
doctrine.  539 U.S. at 49.  This Court held that the fact 
that FERC had not “specifically approved” the Entergy 
operating committee’s cost allocation was irrelevant:  
“[T]he ‘view that the pre-emptive effect of FERC juris-
diction turns on whether a particular matter was actually 
determined’” by FERC “has been ‘long rejected.’”  Id. at 
50 (quoting MP&L, 487 U.S. at 374).  The Court con-
cluded that “[i]t matters not whether FERC has spoken 
to the precise classification” of costs under the tariff, “but 
only whether the FERC tariff dictates how and by whom 
that classification should be made.”  Ibid.  Because the 
tariff did so, the state commission’s “second-guessing” of 
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the Entergy operating committee’s cost allocation “is 
pre-empted.”  Ibid. 

For the same reasons, the decision below erred in as-
serting that Pennsylvania is free to disregard PJM’s im-
plementation of its federal tariff absent a “direct conflict” 
between the PUC’s classification of transmission line 
losses and an “unambiguous[ ]” ruling in a specific FERC 
order.  App., infra, 21a-22a.  Under Entergy, “[i]t mat-
ters not whether FERC has spoken to the precise classi-
fication” of the transmission line loss costs as transmis-
sion costs.  539 U.S. at 50.  All that matters is that the 
“FERC tariff dictates how and by whom that classifica-
tion should be made.”  Ibid.  Here, PJM’s FERC-filed 
tariff defines transmission line losses and it vests PJM 
with authority to implement the tariff.  See pp. 10-11, su-
pra.  The PUC’s “second-guessing” of PJM’s “classifica-
tion” of transmission line losses as transmission costs 
thus “is pre-empted” by the filed rate doctrine.  Entergy, 
539 U.S. at 50.6 

B. Transmission Line Losses Are Transmission 
Costs 

This case illustrates the risks inherent in allowing 
state regulators to second-guess the implementation of 
federal tariffs.  The court below barred the recovery of 

                                                  
6 The Commonwealth Court urged that PUC’s order did not imper-
missibly trap costs because petitioners had voluntarily entered into a 
settlement that provided for “generation rate caps.”  App., infra, 
24a.  That argument, however, assumes what it set out to prove:  It is 
entirely dependent upon the court’s erroneous conclusion that 
transmission line losses are generation costs, rather than transmis-
sion costs.  See pp. 11-14 & n.3, supra.  Nowhere did the court state 
that, if FERC had determined line losses to be transmission costs—
or if PJM’s administration of its tariff controlled absent a challenge 
before FERC, see AEP Texas, 473 F.3d at 585-586—it would have 
reached the same result.   
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FERC-mandated charges on the theory that “transmis-
sion line losses” are not costs associated with transmis-
sion, but are instead “generation” costs.  App., infra, 18a-
27a.  But line losses occur during and as a result of the 
transmission of energy.  They increase as the distance to 
transport energy increases; if the transmission distance 
is not significant (e.g., the consumer lives next to the 
power plant), there is little or no line loss.  Thus, as one 
prominent expert states, “the replacement of losses is a 
cost of providing transmission.”  S. Stoft, Power System 
Economics: Designing Markets for Electricity 419 
(2002).  As explained above, pp. 16-17, supra, the D.C. 
Circuit agrees. 

FERC likewise has unequivocally stated that trans-
mission line losses are transmission costs:  “When energy 
is transmitted from a point of receipt to a point of deliv-
ery, some of the energy is lost due to resistance on the 
wires.  These transmission losses are a cost of transmis-
sion * * * .”  Remedying Undue Discrimination, 100 
FERC ¶ 61,138, at P267 (emphasis added); see also In-
quiry Concerning the Commission’s Pricing Policy for 
Transmission Services; Policy Statement, 59 Fed. Reg. 
55,031, 55,035 (Nov. 3, 1994) (“transmission rates should 
be designed to reflect marginal costs,” which “are pri-
marily line losses”).  When FERC ordered PJM to 
change its method for recovering line losses by adopting 
the LMP method under the tariff at issue here, it again 
made clear that “marginal losses are part of the payment 
for transmission service.”  Atl. City II, 117 FERC 
¶ 61,169, at 61,683 (emphasis added).  FERC, moreover, 
has expressly distinguished line losses from generation 
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costs.7  Any claim of ambiguity, App. infra, 21a, is incor-
rect. 

The decision below nonetheless equated marginal line 
losses with generation costs on the theory that line losses 
“are dissipated energy and that dissipated energy has to 
be replaced by increased generation.”  App., infra, 14a; 
see also id. at 6a.  Nonsense.  No one would say that the 
fuel consumed by a tanker truck in delivering a load of 
fuel to a filling station ceases to be a cost of transporting 
the fuel—as opposed to a cost of producing it—merely 
because the fuel consumed by the truck must be replaced 
by producing more.  It is a transportation or transmis-
sion cost because, absent the transmission, that cost 
would not be incurred.  Indeed, under the Pennsylvania 
court’s reasoning, even end-user consumption of energy 
would be a “generation cost,” as energy consumed has to 
be replaced by producing more energy.  That such analy-
sis could be invoked to overturn a FERC-regulated 
RTO’s implementation of its FERC-approved tariff dem-
onstrates the grave threat to federal authority repre-
sented by the decision below.  The Court should grant 
review and restore the integrity of federal law, federal 
authority, and uniformity in this critical area.    

                                                  
7 “Marginal line losses” are, under LMP, one of “three costs [that] 
combine to produce the correct marginal energy price”—the other 
two being “the system-wide energy cost” (i.e., generation cost) and 
“congestion cost.” Black Oak Energy, L.L.C. v. PJM Interconnec-
tion, L.L.C., 122 FERC ¶ 61,208, at 62,184 (2008) (“Black Oak I”), 
reh’g granted in part, 125 FERC ¶ 61,042 (2008), clarification 
granted, 126 FERC ¶ 61,164 (2009); see also Black Oak I, 122 FERC 
¶ 61,208, at 62,183 (“Line losses are as much a part of the LMP price 
as all other factors, including generation cost.”).  LMP thus reflects 
not just “the cost of * * * generation,” but rather “the cost of obtain-
ing generation,” App., infra, 21a—i.e., the cost of generation and the 
cost of transmitting the energy to the customer.  Ibid.   
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CONCLUSION 

The petition for a writ of certiorari should be granted. 

 Respectfully submitted.  
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APPENDIX A 
IN THE COMMONWEALTH 

COURT OF PENNSYLVANIA 
———— 

NOS. 532 C.D. 2010, 632 C.D. 2010 
———— 

METROPOLITAN EDISON COMPANY AND PENNSYLVANIA 

ELECTRIC COMPANY, 
    Petitioners 

v. 

PENNSYLVANIA PUBLIC UTILITY COMMISSION, 
    Respondent. 

WILLIAM R. LLOYD, JR., SMALL BUSINESS ADVOCATE, 
       Petitioner 

v. 
PUBLIC UTILITY COMMISSION, 

    Respondent. 
———— 

Appeal from the Public Utility Commission,  
Nos. M-2008-2036188, M-2008-2036197, C-2008-2041260,  

C-2008-2042292, C-2008-2042426, C-2008-2041212,  
C-2008-2042277, and C-2008-2042339 

———— 

ARGUED DEC. 8, 2010 
DECIDED JUNE 14, 2011 

———— 
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BEFORE: LEADBETTER, President Judge, and 
McGINLEY, Judge, and COHN JUBELIRER, Judge, 
and SIMPSON, Judge, and BROBSON, Judge, and 
McCULLOUGH, Judge, and BUTLER, Judge. 

OPINION BY Judge COHN JUBELIRER. 

Before this Court are two consolidated cases involving 
a March 3, 2010, order (Order) of the Public Utility 
Commission (Commission).  In the first case, (532 C.D. 
2010), Metropolitan Edison Company (MetEd) and 
Pennsylvania Electric Company (Penelec) (together, 
Companies) petition for review of the Order which 
rejected the Recommended Decision (RD) of an 
administrative law judge (ALJ) and denied the 
Companies’ request to classify “marginal transmission 
losses” or “line losses”1 as transmission costs under Com-
panies’ Transmission Service Charge (TSC) Riders so 
that Companies could recover those costs from rate-
payers under the TSC Riders.  The Commission, instead, 
found such costs to be generation-related costs, subject 
to rate caps until December 31, 2010, and not recoverable 
from ratepayers.  In the second case, (632 C.D. 2010), 
William R. Lloyd, Jr., Small Business Advocate (OSBA) 
cross-petitions for review of the Commission’s Order to 
the extent it adopted the ALJ’s recommendation allowing 
Companies to recover the interest, i.e., carrying charges, 
on previously incurred transmission costs related to the 
“unwinding” of hypothetical generation contracts.  The 
OSBA intervened in Companies’ Petition for Review, and 
Companies have intervened in the OSBA’s Cross–

                                                  
1  Line losses represent the amount of energy that is lost between 
the generation facility and the delivery of that energy at its end 
point. 
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Petition for Review.2  The Met–Ed Industrial Users 
Group and the Penelec Industrial Customer Alliance 
(Customers) have intervened in both Companies’ and the 
OSBA’s petitions for review.3 

I.  532 C.D. 2010—Line Losses 
On April 10, 2006, Companies filed with the Com-

mission a Rate Transition Plan (RTP) seeking to estab-
lish TSC Riders through which Companies sought to re-
cover the following costs: (1) network integration trans-
mission service (NITS) costs and Federal Energy Regu-
latory Commission (FERC)-approved PJM Interconnec-
tion, LLC (PJM)4 transmission congestion charges; 
(2) FERC-approved transmission-related ancillary and 
administrative costs incurred and administered by PJM; 
(3) “other” FERC-approved costs similar to those in (1) 
and (2) that may arise in the future and charged under 
PJM’s Open Access Transmission Tariff (OATT); and (4) 
transmission risk management costs incurred to mitigate 
risks associated with transmission-related costs.  Com-
panies’ 2006 RTP filings included the recovery of con-
gestion costs, but not line losses, despite the fact that 
PJM was assessing Companies for average line losses.  
On January 11, 2007, the Commission approved the TSC 
Riders, including the congestion costs, but with no refer-
ence to recovering average line losses (2007 Order).  The 

                                                  
2  The OSBA asserts that, should this Court reverse the Commis-
sion’s determination as to line losses, we should remand the matter 
to the Commission to consider whether Companies should be per-
mitted to collect carrying charges on these costs. 
3  Customers take no position with regard to the OSBA’s Cross–
Petition for Review at 632 C.D.  2010.  (Customers’ Br.  at 4 n.  1.) 
4  PJM is a regional transmission organization (RTO) that coordi-
nates the movement of wholesale electricity in 13 states (including 
Pennsylvania) and the District of Columbia. 
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Commission’s 2007 Order was appealed to this Court, 
which affirmed, inter alia, the Commission’s determina-
tion that congestion costs may be deemed a part of trans-
mission costs and, thus, not subject to Companies’ gen-
eration rate cap in effect at that time.  Met–Ed Indus-
trial Users Group, et al. v. Pennsylvania Public Utility 
Commission, 960 A.2d 189 (Pa. Cmwlth. 2008) (MetEd I).  
Citing Section 2803 of the Electricity Generation Cus-
tomer Choice and Competition Act (Competition Act), 66 
Pa. C.S. § 2803, which defines “transmission costs” as all 
costs “directly or indirectly incurred to provide transmis-
sion and distribution services to retail electric custo-
mers,” we concluded that the Commission did not err in 
determining that the congestion costs could be recovered 
as transmission costs.  Id. at 198. 

On March 30, 2007, Companies submitted their first 
quarterly report of the TSC Riders, which did not 
attempt to collect line losses.  On June 1, 2007, PJM 
changed how it sought payment for line losses from cal-
culating them based on system average losses to margi-
nal losses, with Companies receiving a bill for marginal 
losses in July 2007.  On July 13, 2007, Companies filed 
their second quarterly report, which included marginal 
line losses as a line item in the amount of zero, but did not 
seek to recover line losses for January 2007 through May 
2007.  In their third (revised) quarterly report, filed on 
October 31, 2007, Companies included, for the first time, 
line losses in their cost worksheets for the period be-
tween June 2007 and August 2007.  Companies have not 
sought approval to amend their tariffs to include line 
losses in the definition of transmission service charges to 
be collected under the TSC Riders.  On April 14, 2008, 
Companies filed their initial annual TSC Reconciliation 
Filings for the 2008–2009 TSC period, which proposed 
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significant increases in Companies’ TSC rates through 
proposed tariff supplements.  The Reconciliation Filings 
essentially indicate the estimated amount of under-
collection of transmission-related costs resulting from the 
billing of the TSC during the relevant period, which 
included the recovery of line losses for the first time.  
MetEd’s proposed Tariff Supplement No. 5 (Supplement 
5M) indicated that it sought to recover: (1) $421.6 million 
in transmission-related costs, including $144.8 million in 
under-recovered transmission costs, $10.7 million of 
which represented carrying charges, i.e., interest, be-
tween January 11, 2007, and March 31, 2008; and 
(2) $277.1 million in projected transmission cost in-
creases.  MetEd also presented, alternatively, Tariff Sup-
plement No. 6 (Supplement 6M), which would amortize 
the under-collected transmission costs over a longer 
period of time.  Penelec experienced under-collection and 
projected increased TSC costs of $3.8 million and $16.2 
million, respectively and proposed Tariff Supplement 
No. 5 (Supplement 5P).  Companies’ “under-collected” 
costs included the line losses assessed by PJM beginning 
June 1, 2007.5 

Customers, the OSBA, and the Office of Consumer 
Advocate (OCA) filed complaints against Companies’ 
Annual TSC Reconciliation Filings.  The Commission ini-
tiated an investigation into Companies’ Reconciliation 
Filings, consolidated the complaints, and assigned the 
matters to the ALJ.  Following an evidentiary hearing 
and briefing period, the ALJ agreed in his RD with Com-
panies that they were entitled to recover line loss costs as 

                                                  
5  The line losses sought to be recovered are: $38,655,803 in past line 
losses, plus $2,548,445 in carrying charges for MetEd customers; and 
$7,210,687 in past line losses, plus $413,673 in carrying charges for 
Penelec customers. 
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transmission-related costs.  Customers requested the 
ALJ to reopen the record to introduce the Companies’ 
Default Service Programs (DSP) Filings.  Customers 
contended the DSP Filings established that line loss 
costs were generation-related costs and not recoverable 
through the TSC Riders.6  The ALJ rejected Customers’ 
request by interim order and the DSP Filings were not 
introduced into the record.  Customers, the OSBA, and 
OCA filed exceptions to the RD with the Commission. 

After considering the exceptions, the RD, and the 
record made before the ALJ, the Commission entered 
the Order holding that, unlike congestion costs, line loss 
costs were generation-related and, therefore, not recov-
erable as transmission charges under Companies’ TSC 
Riders.  The Commission noted that, unlike the proceed-
ings on Companies’ 2006 RTP filings’ inclusion of con-
gestion costs as transmission costs, the Companies failed 
to present testimony supporting its current contention 
that line loss costs should also be collected under the 
TSC Riders.  (Order at 2.)  The Commission rejected as 
overly simplistic Companies’ argument that because line 
losses occur during “transmission” those losses must be 
transmission costs.  Instead, the Commission held that 
these losses are “energy” and that the price of such los-
ses is related to the generation of that energy.  (Order at 
13.)  The Commission likewise rejected Companies’ ar-
guments that the Commission is bound by how PJM and 
the FERC characterizes these costs in PJM’s bills or in 

                                                  
6  On February 20, 2009, Companies filed the DSP Filing proposing 
to modify the way transmission costs were collected from consumers, 
eliminating the TSC Rider, and replacing it with a NITS Rider.  
Under this plan, the costs that were recovered using the TSC Rider, 
congestion, line losses, and risk management costs, would be re-
covered through Companies’ default generation rates. 
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the OATT, holding that the fact that PJM changed how it 
billed these losses bears no relationship to whether the 
item is transmission- or generation-related and that the 
OATT clearly includes both transmission and generation 
charges.  (Order at 13–14.)  Rather, the Commission held 
that its determination was based on the nature of the ser-
vice provided to the consumer and how they have been 
historically charged to the consumers.  (Order at 13.)  
The Commission agreed with Customers that, historical-
ly, these types of losses have been included in generation 
costs and not transmission or distribution costs.  (Order 
at 19–20.)  The Commission noted that energy is lost both 
during transmission from the generator to the distribu-
tion point and in the distribution of the energy to the end-
use consumers, but Companies do not argue, and Custo-
mers’ witness testified, that no utility has argued, to his 
knowledge, that distribution system losses of energy 
should be collected in distribution rates.  The Commis-
sion further held that it is within its discretion to allocate 
costs through a TSC Rider and that it is unreasonable for 
Companies to suggest that it is required to “rubber 
stamp” the recovery of such costs simply because they 
are imposed by PJM.  (Order at 17.) 

Additionally, the Commission held that, even if the line 
loss costs were considered to be transmission-related, 
Companies would not be entitled to retroactive recovery 
because they did not seek recovery at the first reasonable 
opportunity.  See MetEd I, 960 A.2d at 201; Popowsky v. 
Pennsylvania Public Utility Commission, 868 A.2d 606, 
611 (Pa. Cmwlth. 2004) (Popowsky II).  Finally, the 
Commission determined that, because line loss costs are 
generation-related, the Companies cannot recover them 
until Companies’ generation rate caps expire at the end 
of 2010.  (Order at 18.)  Accordingly, the Commission 
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directed Companies to, inter alia, submit new Tariffs or 
Tariff Supplements consistent with its Order, removing 
completely line loss costs from the TSC.7  In his Dis-
senting Statement, Commissioner Robert F. Powelson 
agreed with the position of Companies and the ALJ that 
line loss costs were transmission-related because:  they 
were not included in the generation rates in the 1998 
Restructuring Agreement; the result is consistent with 
FERC’s treatment of line loss costs; and the result is 
consistent with MetEd I because each of the four factors 
considered in that case were met here.  Furthermore, the 
Dissenting Statement questioned the majority’s more 
restrictive interpretation of the definition of transmission 
costs.  Companies now petition this Court for review.8 

A.  Whether the Commission’s findings  
of fact are supported by substantial  

evidence. 
Companies first argue that the Commission’s Order 

should be reversed because the Commission’s findings of 
fact, including the Commission’s finding that line loss 
costs were and are being recovered in Companies’ gen-
eration rates, are not supported by substantial evidence.  
Essentially, Companies assert that, in rejecting the 
ALJ’s recommendation that line loss costs were trans-

                                                  
7  Companies requested, and received, a stay from the Commission’s 
suspension of the tariff modification requirement and the Commis-
sion allowed Companies to continue collecting marginal losses, with 
interest, through the end of 2010 and to commence giving refunds on 
January 1, 2011 or a decision is issued from this Court, whichever 
was sooner.  (Commission Order, March 25, 2010.) 
8  This Court’s review of Commission’s orders is limited; “[w]e must 
determine whether constitutional rights were violated, an error of 
law was committed or whether the findings, determinations or order 
are supported by substantial evidence.”  Popowsky II, 868 A.2d at 
608 n.3. 
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mission costs recoverable through the TSC Riders, the 
Commission ignored, disregarded, misstated, or misin-
terpreted the evidence in the record.  According to Com-
panies, the Commission, inter alia:  (1) disregarded the 
Companies’ witness’s characterization of line losses as 
transmission costs, (MetEd Statement No. 3–R at 3, R.R. 
at 335a; Penelec Statement No. 3–R at 3, R.R. at 646a); 
(2) improperly relied on Companies’ proposed, but never 
implemented, restructuring plans from Companies’ 2006 
RTP Proceeding and 1998 Restructuring Proceeding, 
rather than the approved 1998 Restructuring Agree-
ment, to determine that Companies intended line losses 
to be included in generation costs; (3) mischaracterized 
the evidence submitted by Customers’ witness to support 
its finding that average line loss costs imposed by PJM 
prior to June 1, 2007, were included in generation costs; 
and (4) misinterpreted the inclusion of line loss costs in 
the Locational Marginal Price (LMP), because this pro-
vides the appropriate price for power delivered to a spe-
cific location and, therefore, is related to the transmission 
of energy.  Companies further assert that the Com-
mission’s finding that line losses were not included in the 
TSC Riders is improper because the TSC Riders ex-
pressly include “all other future costs” imposed by PJM, 
and these costs were “future costs” imposed by PJM. 

In rate case proceedings, such as this case, Section 315 
of the Public Utility Code (Code), 66 Pa. C.S. § 315, places 
the burden of proof on the utility to establish the reason-
ableness of its rates.  Pursuant to Section 102 of the 
Code, 66 Pa. C.S. § 102, a public utility’s rates include, 
inter alia, every individual charge that utility demands 
for any service offered, rendered, or furnished by the 
utility, whether received directly or indirectly.  This 
Court has interpreted Section 315 as placing “the burden 
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of proving the justness and reasonableness of a proposed 
rate hike squarely on the utility.  It is well-established 
that the evidence adduced by a utility to meet this burden 
must be substantial.”  Lower Frederick Township Water 
Company v. Pennsylvania Public Utility Commission, 
48 Pa. Cmwlth. 222, 409 A.2d 505, 507 (1980).  While the 
burden of production may shift, the burden of proof re-
mains on the utility to establish the justness and reason-
ableness of every component of its rate request, and this 
burden is an affirmative one.  Berner v. Pennsylvania 
Public Utility Commission, 382 Pa. 622, 631, 116 A.2d 
738, 744 (1955).  Thus, Companies bear a substantial 
burden of proving that the line loss costs involved in this 
case are transmission-related costs that can be properly 
recovered by increasing the TSC Rider. 

When reviewing an agency’s findings of fact, this 
Court will defer to those factual findings if they are sup-
ported by substantial evidence.  W.C. McQuaide, Inc. v. 
Pennsylvania Public Utility Commission, 137 Pa. 
Cmwlth. 282, 585 A.2d 1151 (1991).  The Commission is 
the ultimate fact finder.  See Section 335(a) of the Code, 
66 Pa. C.S. § 335(a) (stating that, after reviewing an ad-
ministrative law judge’s initial decision, the Commission 
has all the powers which it would have in making the 
initial decision); Pennsylvania Power Company v. 
Pennsylvania Public Utility Commission, 155 Pa. 
Cmwlth. 477, 625 A.2d 719, 726 (1993) (holding that “an 
ALJ’s decision may always be overruled based upon 
contrary findings by the [Commission] if the [Commis-
sion’s] findings are based on substantial evidence”).  Sub-
stantial evidence is “such relevant evidence as a reasona-
ble mind might accept as adequate to support a conclu-
sion.”  Peak v. Unemployment Compensation Board of 
Review, 509 Pa. 267, 275, 501 A.2d 1383, 1387 (1985).  
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“[I]n a substantial evidence analysis where both parties 
present evidence, it does not matter that there is evi-
dence in the record which supports a factual finding con-
trary to that made by the fact[ ]finder, rather, the per-
tinent inquiry is whether there is any evidence which 
supports the fact[ ]finder’s factual finding.”  Mulberry 
Market, Inc. v. City of Philadelphia, Board of License 
and Inspection Review, 735 A.2d 761, 767 (Pa. Cmwlth. 
1999).  “A capricious disregard of evidence occurs when 
there is a ‘willful, deliberate disbelief of an apparently 
trustworthy witness, whose testimony one has no basis to 
challenge.’ ”  Cerasaro v. Workers’ Compensation Appeal 
Board (Pocono Mountain Medical, Ltd.), 717 A.2d 1111, 
1113 (Pa. Cmwlth. 1998) (quoting Gallo v. Workmen’s 
Compensation Appeal Board (United Parcel Service), 95 
Pa. Cmwlth. 158, 504 A.2d 985, 988 n.2 (1986)).  However, 
there is no capricious disregard of record evidence mere-
ly because the Commission reaches a different conclusion 
than that argued by the proponent of the evidence.  Po-
powsky v. Pennsylvania Public Utility Commission, 853 
A.2d 1097, 1110 (Pa. Cmwlth. 2004).  Where the Commis-
sion is presented with a choice of actions, each fully de-
veloped in the record, its decision is an implicit accep-
tance of one and a rejection of the other.  Barasch v. 
Pennsylvania Public Utility Commission, 101 Pa. 
Cmwlth. 76, 515 A.2d 651 (1986).  We note that, where 
Companies refer to their own evidence and the Commis-
sion did not rely on that evidence, but on Customers’ evi-
dence, we conclude that the Commission implicitly re-
jected that evidence, which the Commission may do in its 
role as fact finder. 

The Commission and Customers assert that the Com-
mission’s findings of fact, including its findings that line 
loss costs are generation-related and that Companies 
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included line loss costs in their generation-related costs, 
are supported by substantial evidence.  This evidence 
included the testimony of Stephen Baron, Customers’ 
expert witness, that Companies traditionally included 
line loss costs in their generation rates, stating that 
“[l]osses have always been recognized as a part of energy 
cost, whether computed on an average . . . or marginal . . . 
basis,” and that “[line] losses are a part of the cost of 
generation and are therefore subject to the generation 
rate cap.”  (Customers’ Statement No. 1 at 16–17, R.R. at 
672a–73a.) Mr. Baron examined how Companies unbun-
dled their rates during Companies first Restructuring 
Proceeding, and noted that the evidence in that proceed-
ing indicated that average line loss costs were “previ-
ously collected in generation rates and/or the Companies’ 
Energy Cost Rate.”  (Customers’ Statement No. 1 at 16, 
R.R. at 672a.)  He did not believe the fact that PJM 
changed its method of how it collected these costs, from 
average to marginal, warranted a change to the unbun-
dling method applied during the Restructuring Proceed-
ing or that PJM’s billing process makes line loss costs “a 
legitimate transmission cost, especially in light of the his-
tory of ratemaking in Pennsylvania and the Companies’ 
own unbundled cost analyses.”  (Customers’ Statement 
No. 1 at 17, R.R. at 673a; Customers’ Statement No. 1–S 
at 4–5, R.R. at 763a–64a.)  Mr. Baron compared line 
losses with distribution line losses, i.e., the loss of energy 
at the distribution point, and noted that, to his know-
ledge, no utility, including Companies, recovers distribu-
tion line loss costs as a distribution charge, but recovers 
those losses as part of the generation rate.  (Customers’ 
Statement No. 1 at 17, R.R. at 673a.)  He further testified 
that, based on his review of the testimony of one of 
Companies’ witnesses in the 2006 RTP Proceedings and 
an exhibit submitted by that witness, line loss costs were 
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included in the Companies’ generation rates.  (Custo-
mers’ Statement No. 1 at 17–18, R.R. at 673a–74a; Ex. 
SJB–6, R.R. at 757a.)  In its brief to the ALJ, the OCA 
agreed with Mr. Baron’s interpretation of Exhibit, SJB–
6, which shows that MetEd’s generation supply price was 
adjusted for line loss costs.  (OCA’s Main Br. at 4, R.R. at 
1191a.)  Mr. Baron also reviewed Companies’ work pa-
pers from the 1998 Restructuring Agreement, Exhibits 
SJB–1S and SJB–2S, and indicated that these papers 
demonstrated that Companies’ proposed unbundled rates 
included energy-related costs in the production, i.e., 
generation, component.  (Customers’ Statement No. 1–R 
at 4–5, R.R. at 763a–64a; Exs. SJB–1S and SJB–2S, R.R. 
at 773a–74a.) 

Additionally, Mr. Baron testified that, “[n]otwith-
standing the fact that the level of marginal losses are 
influenced by the structure and design of the physical 
transmission network, losses are energy costs and should 
be recovered in the generation charge, not the TSC.”  
(Customers’ Statement No. 1 at 16, R.R. at 672a (empha-
sis in the original).)  Mr. Baron explained that line loss 
costs are a component of the LMP and are computed 
based on the marginal cost of increased power 
injections at each generator bus.  (Customers’ State-
ment No. 1 at 10, R.R. at 666a.)  He further testified that, 
because Companies participated in the proceedings 
before the FERC that resulted in PJM changing how it 
charged for line loss costs from average to marginal, 
Companies were aware in 2005 that the switch to 
calculating line loss costs on a marginal basis would 
increase their line loss costs but, despite this knowledge, 
they did not request approval to recover those costs as a 
part of their initial TSC calculations.  (Customers’ State-
ment No. 1 at 12–14, R.R. at 668a–70a.)  Mr. Baron 
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opined that the “future other costs” provision relied upon 
by Companies does not permit the recovery of line loss 
costs in the TSC Riders because increased line loss costs 
were not “unknown” costs since the Companies were 
aware that PJM was going to charge for line loss costs on 
a marginal basis, a result Companies supported.  (Custo-
mers’ Statement No. 1 at 15–16, R.R. at 671a–72a.) 

In addition to Mr. Baron’s testimony, the Commission 
found that Customers provided persuasive evidence that, 
during the 2006 RTP Proceedings, line loss costs were 
included in Companies’ generation costs.  That evidence 
consisted of statements and exhibits associated with the 
questioning of William D. Byrd during the 2006 RTP 
Proceedings, which indicated, inter alia, that Companies’ 
generation rate caps included costs for “line losses.”  
(Customers’ Exs. WDB–5 and FERC Financial Report, 
R.R. at 905a–09a.)  Moreover, Companies’ witness, Frank 
Graves, testified that line losses are dissipated energy 
and that “dissipated energy has to be replaced by in-
creased generation.”  (MetEd Statement No. 3 at 20, 
R.R. at 285a; Penelec Statement No. 3 at 19, R.R. at 
523a.)  Finally, the TSC Riders did not specifically in-
clude “line losses” as one of the cost elements sought to 
be collected through those Riders.  (Order at 2–3.) 

The above-referenced testimony and evidence consti-
tutes substantial evidence to support the Commission’s 
findings.  The fact that the Commission chose to credit or 
give more weight to Customers’ evidence and expert wit-
ness’s testimony and opinions than Companies’ witnesses 
and evidence is not grounds for reversal; rather, those 
determinations are for the Commission as fact finder and 
cannot be reviewed on appeal.  Peak, 509 Pa. at 276–77, 
501 A.2d at 1388.  Additionally, to the extent that Com-
panies assert that the Commission mischaracterized the 
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evidence in this matter, the record does not support this 
contention.  To the extent the Commission relied on Mr. 
Baron’s testimony regarding the work papers from the 
1998 Restructuring Proceeding and 2006 RTP Proceed-
ing, such reliance was not reversible error.  Companies 
did not present evidence to rebut Mr. Baron’s exhibits or 
evidence that line loss costs were excluded from genera-
tion charges, and these exhibits supported the Commis-
sion’s determination because they were “illustrative of 
the intent of the parties.”  (Order at 20.)  Had Companies 
not believed the line loss costs were transmission-related 
costs, as they now assert, there would have been no 
reason to include those costs in their generation-related 
costs in the prior proceedings.  Finally, there was con-
flicting testimony regarding whether the inclusion of line 
loss costs in the LMP and PJM’s OATT established those 
costs as being transmission-related or generation-re-
lated.  The Commission chose to accept the opinions and 
evidence that the LMP was related to the energy price 
and that the OATT includes both generation and trans-
mission costs.  Because this was a matter of credibility 
and evidentiary weight for the Commission to determine, 
it cannot be reconsidered on appeal.  Thus, the Commis-
sion’s findings of fact are supported by substantial evi-
dence. 

B.  Whether the Commission erred as a  
matter of law in concluding that line  

loss costs are generation-related. 
Companies next argue that the Order should be re-

versed because the Commission’s determination that line 
loss costs are not transmission-related costs recoverable 
under the TSC Riders: (1) is inconsistent with the Com-
mission’s rationale and this Court’s holding in MetEd I; 
(2) violates the Filed Rate Doctrine and is inconsistent 
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with the FERC’s characterization of line losses; and (3) is 
based on the Commission’s improper reliance on Compa-
nies’ treatment of distribution line loss costs. 

1.  Section 2803 of the Competition  
Act and MetEd I 

Section 2803 of the Competition Act provides the 
following: 

Transmission and distribution costs—All costs 
directly or indirectly incurred to provide trans-
mission and distribution services to retail elec-
tric customers.  This includes the return of and re-
turn on facilities and other capital investments nec-
essary to provide transmission and distribution ser-
vices and associated operating expenses, including 
applicable taxes. 

66 Pa. C.S. § 2803 (emphasis added).  Neither the Code 
nor the Competition Act defines generation costs.  The 
Commission is charged with enforcing the Code, includ-
ing the Competition Act; therefore, the Commission’s 
interpretation of the Code, the Competition Act, and its 
own regulations are entitled to great deference and 
should not be reversed unless clearly erroneous.  Popow-
sky v. Pennsylvania Public Utility, 550 Pa. 449, 462, 706 
A.2d 1197, 1203 (1997); Energy Conservation Council v. 
Pennsylvania Public Utility Commission, 995 A.2d 465 
(Pa. Cmwlth. 2010).  “Judicial deference is even more 
necessary when the statutory scheme is technically com-
plex, as it is in this case.”  Popowsky, 550 Pa. at 462, 706 
A.2d at 1203.  Interpreting tariffs is within the Com-
mission’s administrative expertise and should be given 
deference.  Aronson v. Pennsylvania Public Utility 
Commission, 740 A.2d 1208, 1211 (Pa. Cmwlth. 1999). 

In MetEd I, this Court was asked to consider, inter 
alia, whether the Commission properly included “conges-
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tion costs” 9 in Companies’ TSC Riders as transmission 
costs under Section 2803.  Customers argued that, be-
cause there is a generation cost associated with conges-
tion, those costs should be considered generation costs 
and be subject to the generation rate cap; however, this 
Court held otherwise.  Id., 960 A.2d at 198.  Citing the 
definition of transmission costs found in Section 2803, 
this Court concluded that the cost of switching electric 
generators and the cost of upgrading the transmission 
facilities, in the amount of $1.3 billion, were costs directly 
or indirectly incurred to provide transmission services to 
consumers.  Id.  Additionally, we explained that the Com-
mission found that congestion costs should be classified 
as transmission costs because: 

(1) the [Companies] pay PJM for transmission ser-
vices pursuant to the OATT, a transmission tariff; 
(2) the OATT includes a specific charge for trans-
mission congestion, and the OATT bill that the 
[Companies] receive from PJM contains a separate 
charge for transmission congestion; (3) there would 
be no costs associated with PJM’s switching of 
electric generators but for the congestion on the 
transmission grid; and (4) congestion costs are 
reduced by transmission upgrades, not generation 
upgrades. 

 Id. 
                                                  
9  Congestion occurs when there is not enough transmission capa-
bility to support all requests for transmission services and, in order 
to ensure reliability, transmission system operators re-dispatch 
generation to prevent transmission lines from being overloaded.  
Pennsylvania Public Utility Commission v. Metropolitan Edison 
Company, 2006 Pa. PUC Lexis 116 *133–35.  In the PJM, the cost of 
congestion is defined as the net cost of replacement power that must 
be supplied by other means to make up for the deliveries that cannot 
be executed as requested.  Id. 
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Companies argue that the PJM-imposed line loss costs 
at issue in this case are indistinguishable from the PJM-
imposed congestion charges involved in MetEd I and 
satisfy the four-pronged test set forth by the Commission 
in MetEd I and adopted by this Court in that case.  
Companies contend that, like congestion charges: PJM 
identifies line loss costs as transmission services and bills 
them as such; the OATT contains a separate charge for 
line losses; and their expert testified that, like congestion 
charges, it is the transmission system that causes line 
losses, which can be reduced by upgrading the trans-
mission systems.  (MetEd’s Statement No. 3–R at 2–3, 
R.R. at 334a–35a; Penelec’s Statement No. 3–R at 3, R.R. 
at 646a.)  Thus, according to Companies, because they 
satisfied the four prongs set forth in MetEd I, line losses 
must be considered transmission costs recoverable under 
the TSC Riders and the Commission’s contrary deter-
mination is erroneous. 

The Commission did not err in holding that line losses 
are not transmission costs pursuant to Section 2803 of 
the Competition Act and MetEd I.  The Commission in-
terpreted the definition of transmission costs in Section 
2803 of the Competition Act to exclude line loss costs 
because such costs are not incurred directly or indirectly 
to provide transmission service.  Rather, line loss costs 
represent the generation-related costs associated with 
losses of energy as opposed to, for example, congestion 
costs, which represent the higher costs associated with 
providing reliable transmission service during times of 
peak usage.  Additionally, OATT’s definition of “trans-
mission line losses” is “the loss of energy in the trans-
mission of electricity,” (Order at 14 (emphasis omitted)), 
and the Commission, in its interpretation of this term, 
chose to focus on the “loss of energy” factor of this defini-
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tion rather than on the “transmission” factor, as Com-
panies wanted.  The Commission’s interpretation of the 
definition of “transmission costs” in Section 2803 as ex-
cluding line loss costs is not clearly erroneous and, thus, 
that interpretation is entitled to great deference.  
Popowsky, 550 Pa. at 462, 706 A.2d at 1203.  This Court 
cannot, therefore, substitute its judgment for the Com-
mission’s findings with regard to this issue, which is with-
in the Commission’s expertise.  Id., 550 Pa. at 457, 706 
A.2d at 1201. 

Companies contend that congestion costs and line loss 
costs are indistinguishable and, therefore, must be 
treated alike for the purposes of recovery under the TSC 
Riders.  However, the Commission’s determinations in 
MetEd I and the case before us reveal that these costs 
are not indistinguishable.  In MetEd I, the Commission 
found that congestion costs, which included the cost of 
upgrading the transmission facilities, were transmission-
related costs under the facts and circumstances in that 
case and allowed Companies to recover such costs under 
the TSC Riders.  We affirmed that determination be-
cause the costs were “directly or indirectly incurred to 
provide transmission services to customers.”  MetEd I, 
960 A.2d at 198.  Here, in contrast, the Commission found 
that line loss costs are costs associated with the loss or 
dissipation of energy and are generation-related costs, 
findings that are supported by substantial evidence as 
discussed above.  This cost is different from the costs 
associated with providing reliable transmission service 
during times of peak usage, i.e., congestion costs.  In 
essence, the Commission chose to believe Companies’ evi-
dence in MetEd I that congestion costs are transmission-
related costs and Customers’ evidence that line loss costs 
are generation-related costs in the present matter.  Be-
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cause the Commission is the ultimate fact finder and ar-
biter of credibility and evidentiary weight, Section 335(a) 
of the Code, 66 Pa. C.S. § 335(a), we are bound by the 
Commission’s determination of those matters, Peak, 509 
Pa. at 276–77, 501 A.2d at 1388.  Moreover, line loss costs 
historically have been and are being collected as part of 
Companies’ generation rates, subject to their generation 
rate caps,10 thus, the Commission did not err in holding 
that such costs were not transmission-related.  Finally, 
we note, as we did in response to Companies’ substantial 
evidence challenge, that the inclusion of line loss costs in 
the OATT is not determinative, given the facts of this 
case, because the OATT includes both generation and 
transmission charges.  Accordingly, the Commission did 
not err when it did not apply MetEd I to line loss costs. 

2.  The Filed Rate Doctrine  
and FERC Precedent 

Companies next argue that the Commission’s Order 
violates the Filed Rate Doctrine and is inconsistent with 
FERC’s determinations that line loss costs are trans-
mission-related costs.  According to Companies, FERC 
identifies line loss costs as transmission charges, see 
Atlantic City Electric Company v. PJM Interconnection, 
LLC, 115 FERC ¶61,132 (2006) (Atlantic City I); 
Pennsylvania–New Jersey–Maryland Interconnection, 
et al., 92 FERC ¶ 61,282 at 61,960 (2000), and because 
electricity transmission is within FERC’s jurisdiction, 

                                                  
10  Companies cannot recover generation-related costs through their 
transmission rates in order to circumvent the mandated generation 
rate cap.  ARIPPA v. Pennsylvania Public Utility Commission, 792 
A.2d 636, 668 (Pa. Cmwlth. 2002).  Pursuant to ARIPPA, Section 
2804 of the Competition Act, 66 Pa. C.S. § 2804, does not permit a 
shifting of costs among the unbundled rate elements because such 
action would violate the integrity of rate caps.  Id. 
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FERC has the authority to determine just and reason-
able wholesale rates for transmission service in interstate 
commerce and this authority preempts state regulations.  
Mississippi Power and Light Company v. Mississippi ex 
rel. Moore, 487 U.S. 354, 371, 374, 108 S. Ct. 2428, 101 L. 
Ed. 2d 322 (1988).  Companies assert that, pursuant to 
Mississippi Power and Light Company, a state may not 
prevent a utility from recovering FERC-approved costs 
from its retail customers.  Id., 487 U.S. at 370–71, 108 S. 
Ct. 2428.  Companies contend that, by finding that line 
loss costs are generation-related, the Commission essen-
tially second-guessed FERC’s prior rate determinations, 
which it may not disregard. 

The Filed Rate Doctrine precludes, inter alia, state 
utility commissions from reviewing FERC-approved 
rates, such as the rates to be charged to a utility’s whole-
sale customers.  Nantahala Power and Light Company 
v. Thornburg, 476 U.S. 953, 965–66, 106 S. Ct. 2349, 90 L. 
Ed. 2d 943 (1986).  “Once FERC sets such a rate, a State 
may not conclude in setting retail rates that the FERC-
approved wholesale rates are unreasonable.”  Id. at 966, 
106 S. Ct. 2349.  Companies’ argument relies on the 
premise that, factually, line loss costs are transmission-
related costs that are “directly or indirectly incurred to 
provide transmission . . . services,” 66 Pa. C.S. § 2803 
(emphasis added); however, the Commission did not find 
this as fact.  It reviewed the evidence presented and, 
accepting Customers’ evidence, the Commission found 
that these costs were generation-related and had been 
and are being recovered in Companies’ generation rates.  
Moreover, our review of the FERC decisions relied upon 
by Companies, when read together and in their entirety, 
do not unambiguously state that such costs are trans-
mission-related.  Companies are correct that FERC 
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stated that “marginal losses are part of the payment for 
transmission service,” Atlantic City Electric Company v. 
PJM Interconnection, LLC, 117 FERC ¶  61,169, 61,863 
(2006) (Atlantic City II); however, in that same decision, 
FERC stated “locational marginal prices [ (how line 
losses are calculated) ] are at the core of the PJM pricing 
methodology, because marginal prices send the proper 
price signals about the cost of obtaining generation.”  
Id. at ¶ 61,862 (emphasis added).  FERC then explained 
how line loss costs impact a utility’s decision regarding 
from which generator to purchase energy.  Id.  Simi-
larly, in Atlantic City I, FERC noted that requiring PJM 
to charge for line loss costs on a locational marginal basis 
“ensures that each customer pays the proper marginal 
cost price for the power it is purchasing” and that, in 
using marginal pricing, “PJM would change the way that 
it dispatches generators by considering the effects of 
losses.” Id., 115 FERC at ¶ 61,478 (emphasis added).  
Finally, in Pennsylvania–New Jersey–Maryland Inter-
connection, FERC did refer to the amount of line losses 
as being related to transmission; however, it also indi-
cated that “the price of line losses is related to genera-
tion, and the cost of generation is determined by LMP.” 
Id., 92 FERC at ¶ 61,960.  Our review of this precedent 
shows that the FERC cases relied upon by Companies do 
not contain express language stating that line loss costs 
are transmission costs and, therefore, the Commission’s 
Order is not inconsistent with this precedent. 

Because FERC’s opinions have not expressly stated 
that line loss costs are transmission costs, there is no 
direct conflict between the Commission’s Order and 
FERC, unlike in Nantahala Power & Light Company.  
In Nantahala, FERC concluded that two electric utili-
ties, Nantahala Power and Light Company (Nantahala) 
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and Tapoco, Inc., subsidiaries of the Aluminum Company 
of America (Alcoa), were separate entities, but the state 
public utility commission decided that the two were “a 
single, integrated electric system.”  Id., 476 U.S. at 958–
59, 106 S. Ct. 2349.  FERC also determined that Nanta-
hala was entitled to 22.5%, not 20% as provided for by an 
agreement between Tapoco and Nantahala, of the entitle-
ment power allocated by the Tennessee Valley Authority 
(TVA), which represented the amount of power Nanta-
hala contributed to the TVA grid.11  Id. at 958, 106 S. Ct. 
2349.  Entitlement power was less expensive than pur-
chased power and, therefore, the more entitlement power 
allocated to a utility, the lower that utility’s rates would 
be for its customers.  Id.  FERC required Nantahala to 
revise its rates to reflect the increase in “entitlement 
power” from 20% to 22.5% and to refund any excess 
amounts collected.  Id.  In contrast, the Tennessee state 
public utility commission determined that Nantahala was 
entitled to 24.5% of the entitlement power; therefore, the 
state agency “not only expressly rejected the fairness of 
[certain contracts relied upon by FERC], but employed 
an allocation of entitlement power that nowhere takes 
into account FERC’s allocation of that same power.”  Id.  
at 961, 106 S. Ct. 2349.  These determinations directly 
affected Nantahala’s costs and wholesale rates and, thus, 
constituted a violation of the Filed Rate Doctrine.  Id. at 
970–71, 106 S. Ct. 2349.  As stated above, FERC’s opin-

                                                  
11  Unlike Nantahala, Tapoco, whose only customer was Alcoa, did 
not purchase additional power from the TVA.  Nantahala, 476 U.S. 
at 956, 106 S. Ct. 2349.  Tapoco and Nantahala were allocated 1.8 
billion kilowatt hours of “entitlement power” from the TVA, of which 
Tapoco received 1.44 billion or 80% of that power.  Id.  The result of 
FERC’s decision also decreased Tapoco’s allocation to 77.5%.  Id. at 
972, 106 S. Ct. 2349.  Other than to reduce Tapoco’s allocation, there 
was little discussion of Tapoco in Nantahala. 
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ions with regard to line loss costs are unclear regarding 
whether such costs are generation-related or transmis-
sion-related.  Thus, the direct conflict between the state 
commission’s determination and FERC’s determination 
in Nantahala is not present in the matter currently be-
fore this Court. 

Companies also argue that the Commission’s Order 
prevents them from recovering “trapped” transmission 
costs in contravention of Nantahala, in which the United 
States Supreme Court stated that “[w]hen FERC sets a 
rate between a seller of power and a wholesaler-as-buyer, 
a State may not exercise its undoubted jurisdiction over 
retail sales to prevent the wholesaler-as-seller from 
recovering the costs of paying the FERC-approved 
rate. . . .  Such a ‘trapping’ of costs is prohibited.”  Id. at 
970, 106 S. Ct. 2349.  Once again, this argument is prem-
ised on the assumption that line loss costs are trans-
mission-related, which the Commission rejected.  More-
over, as Customers point out, the fact that the generation 
rate caps prevented Companies from fully recovering line 
loss costs does not result in an unlawful trapping of costs 
because Companies voluntarily extended that rate cap 
through December 31, 2010.  In Lloyd v. Pennsylvania 
Public Utility Commission, 904 A.2d 1010 (Pa. Cmwlth. 
2006), this Court explained that: 

the “deal” the utilities made for receiving billions of 
dollars in stranded costs[12] was that rates were fro-
zen for 54 months and that the utility was going to 
bear the risk of any increased costs in providing 
service unless the increased costs fell within one of 

                                                  
12  Stranded costs essentially represent “the difference between the 
amount of revenue that could have been recovered in a regulated 
market and those recoverable under” deregulation.  Lloyd, 904 A.2d 
at 1014. 
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the Competition Act’s exceptions that allowed the 
utility to seek relief.  The net effect of the Com-
mission order [in Lloyd] is to breach that regula-
tory bargain by impermissibly allowing [the utility] 
to recover expenses incurred during the rate cap 
period that it agreed to bear by receiving stranded 
costs. 

Id. at 1023.  Thus, in exchange for recovering stranded 
costs, Companies made a deal in which they would bear 
the risk of any increased costs that occurred before the 
expiration of the generation rate cap. 

Accordingly, we conclude that the Order was not 
inconsistent with FERC precedent, did not violate the 
Filed Rate Doctrine, and did not improperly prevent 
Companies from recovering trapped costs. 

3.  Whether the Commission erred by  
improperly relying upon the treatment  

of distribution line loss costs. 
Companies also argue that the Order must be re-

versed because the Commission erroneously based its de-
termination that line loss costs were generation-related 
on the inclusion of distribution line loss costs in Com-
panies’ retail generation credit.  In addition to challeng-
ing the merits of this position, Companies also assert that 
this argument was not made by any of the parties below 
and should not have been advanced by the Commission.  
However, this issue was presented to the Commission.  
Mr. Baron, Customers’ expert witness, clearly testified 
regarding the treatment of distribution line loss costs 
and stated that no utility, including Companies, recover 
distribution line loss costs in their unbundled distribution 
charge, but these costs are recovered as part of the utili-
ty’s generation rates.  (Customers’ Statement No. 1 at 
17–18, R.R. at 673a–74a.)  In elucidating this testimony, 
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Customers focused on the fact that Companies treat a 
similar cost item, distribution line loss costs, as genera-
tion-related despite the fact that those losses occur dur-
ing the distribution process. 

On the merits of this issue, the Commission considered 
the treatment of distribution line loss costs to support its 
position that energy, i.e., what is lost through line losses, 
is not created by transmission but by generation and that 
energy losses, whether occurring through transmission 
or distribution, result in generation-related costs.  The 
Commission noted the energy is also lost during its dis-
tribution to the end-use consumers and that such distri-
bution line loss costs are recovered by the retail gen-
eration credit and not in distribution rates.  (Order at 14–
15.)  The Commission held that this was MetEd’s posi-
tion, which the Commission adopted, in Application of 
Metropolitan Edison Company for Approval of Restruc-
turing Plan, 1998 Pa. PUC LEXIS 160 (June 30, 1998).  
We note that in Application of Metropolitan Edison, 
MetEd’s position was that the cost of distribution line 
losses, i.e., energy lost during distribution, “should be 
arranged for and paid for by the supplier” and that “line 
losses are generation related and should be recovered 
as a separate charge to enable suppliers to competitively 
procure this service if they wish to do so.”  Id. at 168 
(emphasis added).  As the Commission points out in its 
Order, none of the parties in Application of Metropolitan 
Edison took exception to this position.  The Commission 
relied upon this to support its parallel conclusions in the 
present matter that line losses, which occur during the 
transmission of energy, represent the amount of energy 
lost and that such losses result in generation-related 
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costs not recoverable under the TSC Riders.  We discern 
no error in the Commission’s reliance.13 

C.  Whether the Commission committed  
other errors of law that require the  

Order’s reversal? 
Companies next assert that the Commission’s Order 

should be reversed because the Commission violated 
Companies’ due process rights by considering evidence—
the Companies’ DSP Filings—that was not made part of 
the record before the ALJ.  According to Companies, the 
ALJ denied Customers’ request to reopen the eviden-
tiary proceedings to allow Customers to submit those 
documents and, therefore, the Commission erred in ren-
dering a decision based on facts not in the record.  Equi-
table Gas Company v. Pennsylvania Public Utility Com-
mission, 45 Pa. Cmwlth. 610, 405 A.2d 1055, 1059 (1979) 
(holding that it is an error of law to consider evidence 
outside the record).  Moreover, Companies argue that the 
Commission could not take judicial notice of those filings 
because, pursuant to the Commission’s regulations, to do 
so, Companies would have been entitled to notice of those 
facts so that it could provide “additional facts” of which 
the Commission could take notice.  52 Pa. Code § 5.408(c)-
(d).  Additionally, Companies assert that they were de-
nied a fair hearing because the Commission pre-deter-
mined the outcome of this case, as evidenced by the facts 
that the Commission did not address or acknowledge the 
Dissenting Statement or require Companies to refund 

                                                  
13  Because we conclude that the Commission did not err or abuse its 
discretion in determining that the line loss costs at issue here are 
generation-related, we will not address Companies’ assertion that 
the Commission erred in holding that, even if the line loss costs were 
transmission-related, Companies would not be entitled to retroactive 
recovery. 
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their improperly collected line loss charges, but ordered 
those amounts to be placed in a segregated account for 
the benefit of mitigating future rate increases starting in 
2011. 

The Commission responds that Companies presented 
no evidence to support their claims that they were denied 
a fair hearing, and Customers assert that Companies’ 
due process arguments are disingenuous given that the 
line loss argument was one of the few issues on which 
Companies did not prevail.  Both the Commission and 
Customers contend that the Commission’s direction for 
Companies to place monies improperly collected as trans-
mission costs in an account to mitigate future generation 
rate increases was within the Commission’s remedial 
discretion, consistent with its obligation to serve the best 
interests of the Commonwealth’s retail ratepayers, and 
was not evidence of a pre-determined outcome. 

Our review of the Order pertaining to whether line 
loss costs were generation-related or transmission-re-
lated reveals that the Commission did not consider the 
DSP Filings in making its determination that such costs 
were generation-related and not recoverable under the 
TSC Riders.  (Order at 13–17.)  The Commission did 
include the DSP Filings when describing the history of 
all the Companies’ filings with the Commission for this, 
as well as other proceedings before the Commission.  
(Order at 5.)  The Commission also included Customers’ 
arguments pertaining to the effect of the DSP Filings.  
(Order at 12.)  However, although the Commission 
included references to the DSP Filings in its Order, we 
conclude that the Commission did not rely on these facts, 
which were not included in the record before the ALJ, to 
determine that line loss costs were generation-related 
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and not recoverable under the TSC Riders.14  Thus, any 
error in referring to the DSP Filings was harmless. 

We also discern no violation of Companies’ due proc-
ess rights in the Commission’s failure to directly respond 
to the Dissenting Statement in the Order.  Companies 
rely on American Gas Association v. FERC, 593 F.3d 14, 
20 (D.C. Cir. 2010), for the proposition that the Commis-
sion had an obligation to acknowledge the Dissenting 
Statement’s position in the Order.  However, we are 
unaware of any case law holding that a majority opinion 
violates a party’s right to due process if the majority 
opinion does not specifically respond to the arguments 
made in a dissenting opinion.  Moreover, a review of the 
Dissenting Statement indicates that it, in essence, agrees 
with Companies’ analysis of this issue, i.e., that line loss 
costs are transmission-related, as well as the ALJ’s initial 
determination allowing recovery.  Thus, in rejecting 
those arguments in the Order, the majority of the Com-
mission essentially did address the issues raised by the 
Dissenting Statement.  Finally, the Companies’ due proc-
ess rights were not infringed upon by the Commission’s 
Order directing Companies to place the monies it col-
lected for line loss costs, which the Commission deter-
mined were generation-related costs, in an account to 
mitigate future generation rate increases resulting from 

                                                  
14  To the extent that the Commission mentioned the DSP Filings in 
its analysis on retroactive recovery, it did so only to point out that 
the Companies’ filings are just “one data point that acknowledges 
Commission precedent with regard to these Companies and this is-
sue.”  (Order at 18.)  We do not believe that this brief mention con-
stitutes the Commission rendering a decision based on facts outside 
the record, Equitable Gas Company, 405 A.2d at 1059, such that any 
error was harmless, particularly where the Commission relied upon 
a number of other factors which were supported by the record 
evidence. 



30a 

 

the expiration of the generation rate caps.  There is no 
evidence to support Companies’ argument that this 
resolution demonstrated that the Commission’s disposi-
tion in this matter was somehow pre-determined. 

For the foregoing reasons, we conclude that the Com-
mission’s findings of fact are supported by substantial 
evidence and that the Commission did not abuse its dis-
cretion or commit an error of law in holding that line loss 
costs are generation-related costs and, therefore, not 
recoverable under Companies’ TSC Riders. 

II.  632 C.D. 2010—Carrying Charges 
The OSBA’s Cross–Petition for Review relates to a 

different aspect of the Order, which purported to accept 
the ALJ’s RD approving the Companies’ request to col-
lect carrying charges, i.e., interest, on the Companies’ net 
under-collection of transmission costs.  In 2006, as a part 
of the Companies’ 2006 RTP filings, the Companies pre-
sented the Commission with a proposed plan to gradually 
increase their generation rates before the rate caps end-
ed so as to ease the transition between the capped and 
uncapped period.  Their plan was to obtain electricity 
from different generation companies, which would then 
assume responsibility for a portion of the Companies’ 
transmission costs.  This would result in the Companies 
charging Pennsylvania customers higher generation 
rates, but lower transmission rates.  To implement this 
plan, the Companies had to request the elimination of the 
existing generation rate caps from the Commission.  The 
Companies included this request in their proposed TSC 
Riders filed in 2006, which sought, inter alia, to eliminate 
their existing generation rate caps and to move certain 
transmission-related costs, including congestion costs, 
from base rates into reconcilable TSC Riders.  However, 
because the Companies were anticipating that the gen-
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erators would pay part of the Companies’ transmission 
costs, the Companies did not include those transmission 
costs in the transmission rates for which they sought ap-
proval.  In its January 2007 Order, the Commission ap-
proved the TSC Riders, but did not approve the elimina-
tion of the existing generation rate caps. 

The Companies, therefore, had to “unwind” the hypo-
thetical generation contracts upon which they had based 
their lower transmission costs.  Thereafter, the Compa-
nies filed with the Commission a compliance filing indi-
cating that they had “unwound” the proposed generation 
contracts, but they did not simultaneously increase their 
anticipated transmission costs, which had been lowered 
in the proposed filings in the expectation that the gener-
ation companies would pay transmission costs.  In other 
words, even though the lower transmission costs included 
in the 2006 RTP filings were no longer accurate since the 
Companies, not the new generators, remained responsi-
ble for those costs, the Companies did not adjust their 
estimated transmission costs upward.  This resulted in a 
shortfall of collected transmission costs, which the Com-
panies sought to recover, with carrying charges, in their 
April 2008 TSC Rider reconciliation filings.  The OSBA 
and Customers filed complaints, objecting to, inter alia, 
the Companies’ collection of carrying charges on the 
transmission costs related to the unwinding of the gen-
eration contracts and line loss costs. 

After an investigation and an evidentiary hearing, the 
ALJ recommended in the RD that the Companies be 
permitted to collect the carrying charges on the net 
amount of under-collected transmission costs.  (RD at 21, 
45–46, R.R. at 1340a, 1364a–65a.)  Although the OSBA 
and Customers challenged the carrying charges associ-
ated with the under-collection of transmission costs 



32a 

 

based on line loss costs and those based on the unwinding 
of the generation contracts separately, the ALJ did not 
discuss each type of carrying charge separately.  The 
ALJ initially concluded that the OSBA had waived its 
arguments regarding the carrying charges associated 
with the line loss costs because the OSBA raised this 
issue for the first time in its brief.  (RD at 21, 45–46, R.R. 
at 1340a, 1364a–65a.)  The ALJ did not address the 
OSBA’s arguments regarding the carrying charges 
associated with the unwinding of the generation costs.  
Rather, the ALJ indicated that, after considering Cus-
tomers’ arguments, there were no legal impediments to 
allowing the Companies to collect the carrying charges 
on the net under-collected transmission charges and that 
the question was whether the inclusion of these carrying 
charges was unjust, unlawful, and unreasonable.  (RD at 
21, 45–46, R.R. at 1340a, 1364a–65a.)  The ALJ rejected 
the Customers’ argument that the Companies should not 
be allowed carrying charges because of their failure to 
more accurately forecast their transmission costs as 
being “punitive in nature.”  (RD at 21, 45–46, R.R. at 
1340a, 1364a–65a.)  The ALJ concluded that the Compa-
nies presented evidence that adequately explained the 
circumstances surrounding the under-collection of the 
transmission costs, and noted that the claim for carrying 
charges is on the total net under-collection, and not on 
any specific under-collection of a specific cost element of 
the TSC.  (RD at 21, 45–46, R.R. at 1340a, 1364a–65a.) 

The OSBA and Customers filed exceptions, which the 
Commission “granted consistent with this Opinion and 
Order.”  (Order at 23.)  The Commission also adopted the 
ALJ’s RD, as modified, “consistent with this Opinion and 
Order.”  (Order at 23.)  The Commission’s Order neither 
makes any specific reference to the OSBA’s exceptions to 



33a 

 

the ALJ’s allowance of carrying charges nor to the ALJ’s 
RD regarding the allowance of the carrying charges on 
the shortfall due to the unwinding of generation con-
tracts, except to say that “[a]ny argument that is not 
specifically addressed herein shall be deemed to have 
been duly considered and denied without further discus-
sion.”  (Order at 11.)  The OSBA now petitions this Court 
for review on this issue. 

The OSBA asserts that the Commission violated Sec-
tion 703(e) of the Code, 66 Pa. C.S. § 703(e) (requiring 
that the Commission’s findings be sufficient to enable a 
court on appeal to determine questions at issue and 
whether the Commission gave proper weight to the evi-
dence), when it did not specifically address the OSBA’s 
Exception No. 215 and denied that Exception implicitly by 
stating “[a]ny argument that it is not specifically ad-

                                                  
15  In Exception No. 2, the OSBA asserted, inter alia: 
   Exception No. 2: The ALJ erred in recommending that the 

Companies be permitted to recover interest on the claimed 
transmission costs resulting from the unwinding of generation 
contracts. 

   . . . . 
   The ALJ did not explicitly recommend that the Companies be 

permitted to collect carrying charges on the under-recovery of 
the Companies’ transmission costs that resulted from the 
unwinding of generation contracts after the Commission rejected 
an attempt by the Companies to break the generation rate caps.  
However, he made an implicit recommendation to that effect 
when he rejected [Customers’] proposed disallowance of carrying 
charges, in general. 

(OSBA’s Exceptions at 19, R.R. at 1500a.) In Exception No. 1, the 
OSBA challenged the allowance of carrying charges associated with 
the line losses.  Because the Commission concluded that line losses 
were not transmission costs recoverable under the TSC Rider, a 
conclusion that we affirm, the carrying charges associated with the 
line losses are likewise not recoverable under the TSC Rider. 
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dressed herein shall be deemed to have been duly con-
sidered and denied without further discussion.”  (Order 
at 11.)  Additionally, the OSBA asserts, inter alia, that, 
to the extent that the Commission simply adopted the 
ALJ’s RD, the RD on this issue is likewise insufficiently 
detailed to satisfy the requirements of Section 703(e) and 
this Court’s decision in National Fuel Gas Distribution 
Corporation v. Pennsylvania Public Utility Commis-
sion, 677 A.2d 861(Pa. Cmwlth. 1996) (NFG).  Finally, the 
OSBA asserts that allowing the Companies to collect 
carrying charges on the shortfall in transmission costs 
that derived from the unwinding of the generation con-
tracts abandons the Commission’s position, set forth in 
Demand Side Management, 1991 WL 501933, 1991 Pa. 
PUC Lexis 207 (DSM), that carrying charges should be 
allowed only where the Commission wants to encourage 
the particular activity that caused the carrying charges.  
The OSBA argues that, pursuant to Section 703(e) and 
NFG, if the Commission is going to reject its precedent, 
it must provide an explanation for doing so and did not do 
so here.  Thus, according to the OSBA, the failure of the 
Commission to comply with Section 703(e) and NFG 
prevents the Court from performing its judicial review, 
determining whether the ALJ gave proper weight to the 
evidence presented or had substantial evidence to sup-
port the rejection of the OSBA’s evidence and argu-
ments, and requires this Court to remand this issue to 
the Commission to provide proper consideration of the 
OSBA’s Exception No. 2. 

In response, both the Commission and the Companies 
argue that the Commission’s Order complies with Section 
703(e) because this issue was fully addressed during the 
evidentiary and briefing stage of the proceeding, the RD 
was issued, the RD complied with Section 703(e), and the 
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Commission adopted the RD on this issue in its entirety.  
The Commission and the Companies acknowledge that 
the RD may not have expressly rejected the OSBA’s 
specific arguments, but the RD did expressly reject 
similar arguments made by Customers.  The Commission 
is not required to expressly consider all of the arguments 
set forth by the parties in its Order.  Wheeling & Lake 
Erie Railway Company v. Pennsylvania Public Utility 
Commission, 778 A.2d 785, 794 (Pa. Cmwlth. 2001).  
Here, the Order indicates that it considered the OSBA’s 
arguments and denied them, as evidenced by the Com-
mission’s lack of discussion of that Exception in the 
Order, and adopted the ALJ’s RD on this issue because 
that result was not inconsistent with the Order.  (Order 
at 11, 23.) Moreover, the OSBA’s reliance on NFG on 
DSM is misplaced as NFG is distinguishable, and the 
ALJ’s determination is not contrary to DSM. 

Section 703(e) of the Code provides, in pertinent part: 

 (e) Decisions by commission.—After the conclu-
sion of the hearing, the commission shall make and 
file its findings and order with its opinion, if any.  
Its findings shall be in sufficient detail to enable 
the court on appeal, to determine the contro-
verted question presented by the proceeding, and 
whether proper weight was given to the evi-
dence. 

Id.  (emphasis added).  In NFG, we held that the Com-
mission’s failure to provide any analysis to support its 
decision on a particular issue or a sufficient explanation 
for changing its position from a prior, factually similar 
situation prevented this Court from performing judicial 
review.  NFG, 677 A.2d at 864–65.  Accordingly, we re-
manded the matter to the Commission to provide the 
analysis and rationale for its determinations.  Id. 
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In DSM, the Commission was asked to consider 
whether to allow utilities to amortize certain capital in-
vestments and collect interest on the unamortized bal-
ance for amortized expenses.  Id. at 525–26, 1991 Pa. 
PUC Lexis 207 at *31–32.  The Commission concluded 
that, in unusual cases, the amortization of certain costs is 
appropriate for an extraordinarily large investment.  Id.  
The Commission noted that, “[a]lthough we have often 
refused to allow interest or a return on the unamortized 
balance for amortized expenses (Butler Township Water 
Company v. Pennsylvania Public Utility Commission, 
81 [Pa. Cmwlth.] 40, 473 A.2d 219 ([Pa. Cmwlth.] 1984)), 
such a decision is discretionary.”  DSM at 525, 1991 Pa. 
PUC Lexis 207 at *32.  It then concluded that, “[i]n 
circumstances where [the Commission] mean[s] to en-
courage the investment, and where the utility will not re-
coup its investment in one rate-collection period, interest 
or a return may be appropriate.”  Id.  Accordingly, the 
Commission allowed the collection of interest in those 
cases where it expressly approved the amortization.  Id. 

Section 1301 of the Code, 66 Pa. C.S. § 1301, requires 
that every rate made or demanded by a public utility 
shall be just, reasonable, and in conformity with the regu-
lations or orders of the Commission.  Id.  Thus, as recog-
nized by the ALJ in the RD, the main question to be 
answered regarding the Companies’ collection of carry-
ing charges on the shortfall that resulted from the un-
wound generation contracts is whether those carrying 
charges are just, reasonable, and in conformity with the 
regulations and orders of the Commission, i.e., lawful.  
(RD at 21, 45–46, R.R. at 1340a, 1364a–65a.) 

The OSBA asserts that the ALJ could not properly 
make a determination regarding the justness, reasona-
bleness, and lawfulness of the Companies’ request with-
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out considering its evidence and arguments, particularly 
its argument that allowing the Companies to charge 
current customers carrying charges created an inter-
generational mismatch,16 (see OSBA Statement No. 2 at 
1–3, R.R. at 784a–86a), as this argument was different 
from those made by Customers.  Because the ALJ’s RD, 
adopted by the Commission on this issue, neither offers 
an explanation or consideration of the OSBA’s arguments 
and evidence nor does it address the two types of 
carrying charges separately, we agree with the OSBA 
that the part of the Order that relies on the RD’s 
rationale for allowing carrying charges on the shortfall 
resulting from the unwound generation contracts is 

                                                  
16  Brian Kalcic, the OSBA’s expert, testified in his sur-rebuttal 
statement regarding inter-generational mismatch.  He stated: 

Cost shifting across time periods may result in inter-
generational cost shifting among ratepayers, depending on the 
time period over which costs are recovered. 
 For example, it is likely that some of the ratepayers on whose 
behalf such transmission costs were incurred are no longer 
customers of either [of the Companies] and those customers will, 
therefore, avoid having to pay any of those costs.  On the other 
hand, it is likely that some of the current ratepayers [of the 
Companies] will be required to pay such transmission costs even 
though they were not ratepayers of either Company at the time 
costs were incurred. 
. . . . 
[The Companies’ expert] argues that the actual time period over 
which costs are recovered is immaterial to ratepayers as long as 
the present value of the alternative payment streams is the 
same.  That conclusion may be true in the case where the popu-
lation of the ratepayers remains unchanged over time.  However, 
as previously discussed, shifting cost recovery across time peri-
ods may result in inter-generational cost shifting among rate-
payers.  Such an outcome would not be “fair” to all ratepayers. 

(OSBA Statement No. 2 at 1–3, R.R. at 784a–86a (emphasis in the 
original).) 
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insufficiently specific to allow this Court to engage in 
meaningful judicial review.  Therefore, in this regard, the 
Order does not comply with Section 703(e). 

We first note that there are two types of shortfalls 
involved in this matter:  (1) the shortfalls associated with 
line loss costs; and (2) the shortfalls resulting from the 
unwound generation contracts.  Although the ALJ found 
that the OSBA waived its arguments regarding the 
carrying charges associated with line loss costs because it 
raised the issue for the first time in its main brief, i.e., 
after the close of evidence, the ALJ did not state that 
OSBA waived its arguments pertaining to the carrying 
charges associated with the unwound generation con-
tracts.  Indeed, had the ALJ done so, we would have had 
to reject such finding because the OSBA’s expert wit-
ness, Brian Kalcic, specifically testified about this issue in 
his sur-rebuttal statement.  (OSBA Statement No. 2 at 1–
3, R.R. at 784a–86a.) 

Notwithstanding the OSBA’s evidence and repeated 
arguments on why allowing carrying charges on the 
shortfalls related to the unwound generation contracts 
would result an inter-generational mismatch, the ALJ 
made no reference to the OSBA’s position in the RD.  
The position arguably raises legitimate questions about 
the reasonableness and justness of the proposed collec-
tion of carrying charges.  The OSBA reiterated this posi-
tion in its main brief to the ALJ after the close of the 
record.  (OSBA’s Main Br. at 5, 12, R.R. at 1201a, 1208a.) 
Nevertheless, the ALJ addressed only Customers’ 
arguments in the RD, stating that he “considered those 
arguments,” which focused on the Companies’ failure to 
properly estimate and/or anticipate the increased trans-
mission costs associated with marginal line losses and the 
unwound generation contracts, and rejected those 
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arguments as “punitive in nature.”  (RD at 21, 45–46, 
R.R. at 1340a, 1364a–65a.) The ALJ held that these 
arguments did not legally preclude the collection of car-
rying charges where the Companies provided a reason-
able explanation for its shortfall and, therefore, the ALJ 
authorized carrying charges on the net under-collected 
transmission costs.  (RD at 21, 45–46, R.R. at 1340a, 
1364a–65a.) 

Although we agree with the Commission that it is not 
required to expressly consider each and every argument 
a party raises, Wheeling & Lake Erie Railway Com-
pany, 778 A.2d at 794, it should expressly consider evi-
dence and arguments that raise legitimate and significant 
questions regarding whether these proposed collection of 
carrying charges is just, reasonable, and lawful.  The 
Commission points to this Court’s decision in University 
of Pennsylvania v. Pennsylvania Public Utility Com-
mission, 86 Pa. Cmwlth. 410, 485 A.2d 1217 (1984), in 
which we stated that “[w]e have held and we here repeat 
that it has never been the law of this Commonwealth 
‘that an administrative agency must set forth findings 
specifically noting the rejection, and reasons for such 
rejection, of each and every minor allegation of a party.’ ”  
Id. at 1222–23 (quoting Application of Midwestern 
Fidelity Corporation, 26 Pa. Cmwlth. 211, 363 A.2d 892, 
902 n.6 (1976)) (emphasis added).  However, this was not 
a minor allegation, but was one of two arguments the 
OSBA asserted against allowing the Companies to re-
cover carrying charges based on the unwound generation 
contracts in the amount of more than $32 million for 
MetEd and $14 million for Penelec.17  Here, the ALJ and, 

                                                  
17  These are the amounts Mr. Baron testified were the amounts of 
carrying charges at the time he testified in November 2008.  (Custo-
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subsequently, the Commission failed to address or con-
sider the OSBA’s legitimate argument and evidence on 
this issue in sufficient detail so as “to enable the court on 
appeal, to determine the controverted question presented 
by the proceeding, and whether proper weight was given 
to the evidence.”  66 Pa. C.S. § 703(e).  Thus, pursuant to 
Section 703(e) and NFG, we must remand this particular 
issue to the Commission for it to provide analysis and 
explanation for its determination regarding the OSBA’s 
Exception No. 2. 

Moreover, the ALJ did not separately address the two 
types of shortfalls involved in this matter by cause, i.e., 
the shortfalls associated with line loss costs versus those 
resulting from the unwound generation contracts.  Given 
our holding affirming the Commission’s determination 
that the line loss costs are not transmission costs and, 
therefore, are not recoverable in the TSC Riders, the car-
rying charges associated with the line loss costs likewise 
may not be recovered.  However, because the ALJ com-
bined its analysis on both types of the carrying charges, 
we have no way of determining whether that analysis 
supports the Commission’s determination on the remain-
ing issue, whether the Companies’ request for carrying 
charges associated with the unwinding of the generation 
contracts is just, reasonable, and lawful.  We note that, if 
the Commission determines that the Companies are al-
lowed to collect carrying charges, those amounts should 
reflect only those under-collected transmission costs as-
sociated with the unwinding of the generation contracts, 
not the line loss amounts. 

                                                  
mers’ Statement No. 1 at 24–25, R.R. at 680a–81a.) Thus, these num-
bers likely have only increased since Mr.  Baron testified. 
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The Commission and Companies argue that NFG does 
not require remand.  Although NFG is factually distin-
guishable from this case, the import of NFG is not its 
facts, but its holding that the Commission must provide 
this Court with sufficient analysis to engage in appellate 
review.  As in NFG, here, we “simply cannot tell as a 
matter of law whether the [Commission] abused its dis-
cretion or not.”  NFG, 677 A.2d at 864 (quoting Peoples 
Natural Gas Company v. Pennsylvania Public Utility 
Commission, 47 Pa. Cmwlth. 512, 409 A.2d 446, 453 
(1979)).  The Commission also asserts that the author-
ization of carrying charges here is not inconsistent with 
the standard set forth in DSM and, therefore, it did not 
abandon its precedent so as to require it to provide 
specific analysis on this issue as required by NFG.  How-
ever, because the ALJ’s RD, adopted by the Commission, 
does not provide this Court with sufficient information 
about the rationale in allowing the Companies to collect 
carrying charges on the shortfall due to the unwinding of 
the generation contracts, we cannot address the reasons 
why or why not DSM would require a different result.  
We do note that, in its main brief to the ALJ and in its 
exceptions to the Commission, the OSBA raised its asser-
tions that the grant of carrying charges in this matter 
would conflict with DSM.  (OSBA’s Main Br. at 10–13, 
R.R. at 1206a–09a; OSBA’s Exceptions at 21–23, R.R. at 
1502a–04a.) The ALJ never addressed the OSBA’s 
contentions regarding DSM in the RD and the Commis-
sion offers, for the first time in its brief to this Court, 
many reasons why DSM does not require a different re-
sult.  However, the more appropriate place for the Com-
mission to have addressed this issue would have been in 
its Order.  Because we are remanding this issue to the 
Commission to address the OSBA’s Exception No. 2, the 
Commission should also address the OSBA’s contention 
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that DSM requires the denial of the request for carrying 
charges based on the unwinding of the generation 
contracts. 

Accordingly, the Order is hereby: (1) affirmed to the 
extent that it holds that line loss costs are not transmis-
sion costs and, therefore, not recoverable under the TSC 
Riders and that the carrying charges associated with line 
loss costs are likewise not recoverable; and (2) vacated to 
the extent that it allows the Companies to collect car-
rying charges on the under-collected transmission costs 
associated with the unwinding of the generation con-
tracts.  We remand the matter to the Commission to ex-
pressly consider the OSBA’s Exception No. 2 in a man-
ner consistent with this opinion. 

ORDER 
NOW, June 14, 2011, the Order of the Pennsylvania 

Public Utility Commission (Commission) is hereby: 
(1) affirmed to the extent that it holds that line loss costs 
are not transmission costs and, therefore, not recoverable 
under Metropolitan Edison Company’s and Pennsylvania 
Electric Company’s (Companies) TSC Riders and that 
the carrying charges associated with line loss costs are 
likewise not recoverable; and (2) vacated to the extent 
that it allows the Companies to collect carrying charges 
on the under-collected transmission costs associated with 
the unwinding of the generation contracts.  We remand 
the matter to the Commission to expressly consider 
William R. Lloyd, Jr., Small Business Advocate’s Excep-
tion No. 2 in a manner consistent with this opinion. 

Jurisdiction relinquished. 
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APPENDIX B 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

Harrisburg, PA  17105-3265 
———— 

NOS. M-2008-2036188,  
C-2008-2041260, -2042292, -2042426 

———— 

PENNSYLVANIA PUBLIC UTLITY COMMISSION 
OFFICE OF SMALL BUSINESS ADVOCATE,  
OFFICE OF CONSUMER ADVOCATE, AND  

METED INDUSTRIAL USERS GROUP & PENELEC 
INDUSTRIAL CUSTOMER ALLIANCE 

v. 

PENNSYLVANIA ELECTRIC COMPANY 
———— 

AND 
———— 

NOS. M-2008-2036197,  
C-2008-2041212, -2042277, -2042339 

———— 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 
OFFICE OF SMALL BUSINESS ADVOCATE,  
OFFICE OF CONSUMER ADVOCATE, AND  

METED INDUSTRIAL USERS GROUP & PENELEC 
INDUSTRIAL CUSTOMER ALLIANCE 

v. 

METROPOLITAN EDISON COMPANY 
———— 

PUBLIC MEETING HELD 
JANUARY 28, 2010 

———— 
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Commissioners Present: 

James H. Cawley, Chairman 
Tyrone J. Christy, Vice Chairman 
Kim Pizzingrilli, Dissenting 
Wayne E. Gardner 
Robert F. Powelson, Dissenting Statement 

———— 

OPINION AND ORDER 
———— 

BY THE COMMISSION: 

Before the Commission for consideration and disposi-
tion are the Exceptions of the Office of Consumer Ad-
vocate (OCA), the Office of Small Business Advocate 
(OSBA), the Met-Ed Industrial Users Group and the 
Penelec Industrial Customer Alliance (MEIUG/PICA or 
Industrials) to the Recommended Decision (RD) of Ad-
ministrative Law Judge (ALJ) Robert P. Meehan, issued 
November 2, 2006, in the above-captioned proceedings.  
Replies to Exceptions have been filed by Metropolitan 
Edison Company (Met Ed) and Pennsylvania Electric 
Company (Penelec) (collectively, the Companies). 

I.  History of the Proceeding 
A.  The Companies’ 2006 Rate Transition Plan 

(RTP) Cases and PUC Approval of a 
Transmission Service Charge (TSC) Rider. 

The Companies filed to adjust their transmission ser-
vice charges pursuant to their RTP filing on April 10, 
2006.  (Order entered January 11, 2007, Docket Nos. R-
2006-61366 et al and R-2006-61367 et al).  In their RTP 
case the Companies sought the establishment of a Trans-
mission Service Charge (TSC) Rider.  The specific costs 
to be included in the TSC Rider as proposed by the Com-
panies included: (1) network integration transmission 
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service (NITS) costs and Federal Energy Regulatory 
Commission (FERC)-approved PJM1 transmission con-
gestion charges; (2) FERC-approved transmission-re-
lated ancillary and administrative costs incurred and 
administered by PJM; (3) “other” costs similar to those in 
(1) and (2) that may arise in the future, as approved by 
FERC and charged under PJM’s Open Access Trans-
mission Tariff (OATT); and (4) transmission risk manage-
ment costs incurred to mitigate risks associated with 
transmission-related costs.  RD at 71. 

As part of the 2006 RTP filings, the Companies sought 
recovery of PJM transmission elements which notably 
included congestion costs, but not transmission losses.  
RTP Proceeding, Companies St. No. 12, Exh. MRH-1.  
Furthermore, the Companies testified at length as to 
why congestion costs should be recovered under their 
proposed TSC Rider.  Id. St. No. 12, at 15, 16.  In con-
trast, the Companies provided no testimony supporting 
their present position that transmission losses should al-
so be collected under the TSC Rider, despite their exist-
ence at the time.  During that period, average transmis-
sion losses were already being assessed to all retail sup-
pliers, including the Companies. 

The Companies did testify that their proposals were 
consistent with the treatment of transmission costs ap-
proved by the Commission in PPL Electric Utilities Cor-

                                                  
1  PJM is the PJM Interconnection, LLC, which is a regional trans-
mission organization (RTO) that coordinates the movement of whole-
sale electricity in all or parts of Delaware, Illinois, Indiana, Ken-
tucky, Maryland, Michigan, New Jersey, North Carolina, Ohio, 
Pennsylvania, Tennessee, Virginia, West Virginia and the District of 
Columbia. 
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poration’s (PPL) TSC Rider at Docket No. R-00049255.  
Met-Ed/Penelec St. No. 12 at 12, lines 6-8.2      

On January 11, 2007, the Commission issued an Order 
approving the Companies’ TSC Rider.  The Rider provid-
ed for collection of “transmission service costs.”  The def-
inition of transmission service costs was clearly defined 
in the Companies’ tariff definitions as including: 

All PJM approved charges incurred by the Com-
pany as a load serving entity that relate to the pro-
vision of transmission or ancillary services to Full 
Service Customers, plus any direct, indirect, admin-
istrative or transactional costs related to the man-
agement of such PJM charges.  Currently such 
charges include: Day Ahead and Balancing Trans-
mission Congestion Charges, Regulation and recon-
ciliation for Regulation Charges, Spinning Reserve 
and reconciliation for Spinning Reserves, Day 
Ahead and Balancing Operating Reserves Charges, 
FTR Auction Charges and Credits, Auction Reve-
nue Rights Credits, PJM Scheduling and Recon-
ciliation for System Control and Dispatch Service 
Charges, Transmission Owner Scheduling System 
Control and Dispatch Service Charges and Recon-
ciliation, Reactive Supply and Voltage Control from 
Generation Sources Service Charges, Black Start 
Service Charges, Network Integration Transmis-
sion Service Charges, Firm Point-to Point Trans-
mission Service Charges, Non-Firm Point-to-Point 
Transmission Service Charges, PJM/MISO Seams 

                                                  
2  It should be noted that PPL, at Docket No. R-00049255, did not 
seek recovery of transmission losses in it TSC Rider; nor is the 
Commission aware of any other Pennsylvania electric utility that has 
sought recovery of transmission losses under a transmission service 
cost rider. 
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Elimination Cost Assignment Charges, Intra-PJM 
Seams Elimination Cost Assignment Charges, Ex-
pansion Cost Recovery, Transmission Enhance-
ment Charges, Mid-Atlantic Area Council (MAAC), 
Transmission Risk Management, and any other 
such future charges.   

Metropolitan Edison Company Tariff-Electric Pa. P.U.C. 
No. 50, Original Page 20-21.  Thus, despite an extensive 
list of cost elements that the Companies sought to collect 
in a TSC Rider and consistent with the testimony in their 
2006 RTP proceedings, the Companies did not seek col-
lection of average transmission losses in its TSC Rider.   

B.  Appeal of the PUC’s January 11, 2007 Order. 
MEIUG/PICA, as well as the OCA—also parties in 

the present case—appealed the Commission’s January 
11, 2007 Order to the Commonwealth Court.  The Com-
monwealth Court subsequently affirmed the Commis-
sion’s January 11, 2007 Order.  The Court, inter alia, 
affirmed the Commission’s determination that “conges-
tion costs” may be deemed part of transmission costs 
and, thus, not subject to the generation rate cap.  The 
court noted that because the definition of transmission 
and distribution costs in Section 2803 includes all costs 
“directly or indirectly incurred to provide transmission 
and distribution services to retail customers,” the Com-
mission did not err in concluding that congestion costs 
belong in the TSC Rider as transmission costs.  Met-Ed 
Industrial Users Group et al. v. Pa. PUC, 960 A.2d 189 
(Pa. Cmwlth. 2008) (Met-Ed IUG et al. v. Pa. PUC). 

C.  The Companies’ Quarterly TSC Rider Reports. 
On March 30, 2007, the Companies filed their first 

quarterly report of the TSC Rider for MetEd and Pene-
lec.  Consistent with the testimony and tariffs in this 
case, the Companies did not seek collection of transmis-
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sion losses.  Furthermore, transmission losses were not 
even a line item on their worksheets, despite the Com-
panies’ continued payment of average transmission losses 
during the January and February 2007 period. 

On June 1, 2007, PJM implemented tariff provisions 
which changed the payment of transmission losses from 
system average losses to marginal losses.  Bills for trans-
mission marginal losses were received by the Companies, 
in July 2007.   

On July 13, 2007, shortly after PJM switched from 
average transmission losses to marginal loss billings, the 
Companies filed their 2nd quarterly report of the TSC 
Rider.  In that quarterly report, the Companies again did 
not seek recovery of transmission losses for the period 
January 2007 to May 2007, but did list marginal losses on 
the worksheets.  However, the Companies presented the 
amount of marginal losses as zero.  Quarterly TSC Re-
port July 13, 2007 at 1-3 of 9. 

On October 31, 2007, the Companies filed their 3rd (re-
vised) quarterly report of the TSC Rider, including, for 
the first time, transmission marginal losses on their cost 
worksheets for the period June 2007 to August 2007.  
Quarterly TSC Report October 31, 2007, at 1-3 of 9. 

To this date, the Companies have not sought Commis-
sion approval to amend their tariffs to include transmis-
sion losses in the definition of transmission service 
charges to be collected under the approved TSC Rider. 

D.  The Companies’ Proposal to Replace the TSC 
Rider with a NITS Rider. 

On February 20, 2009, the Companies filed their De-
fault Service Programs (“DSP”) Filing.  Joint Petition of 
Metropolitan Edison Company and Pennsylvania Elec-
tric Company for Approval of their Default Service Pro-
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grams, Docket Nos. P-2009-2093053 and P-2009-2093054 
(Order entered November 6, 2009).  Notably, the DSP 
Filing proposed to modify the way in which transmission 
costs are collected from customers by eliminating the 
TSC Rider on December 31, 2010, and replacing it with a 
NITS Rider.  Met-Ed Tariff - Electric Pa. P.U.C. No. 50 
(Supp. 7) Original Page 193; Penelec Electric Pa. P.U.C. 
No. 79 (Supp. 6) Original Page 207.  Unlike the TSC 
Rider, the proposed NITS Rider would only collect costs 
related to the Companies’ provision of NITS and any 
PJM expenses billed to the Companies in their role as the 
Electric Distribution Companies providing service to 
wholesale and retail Electric Generation Suppliers.  Id. 
The remaining costs currently recovered by the TSC 
Rider (i.e., congestion, marginal losses, and risk manage-
ment costs) would be recovered, along with energy, 
capacity, and Alternative Energy Portfolio Standards 
Act requirements, through the default generation rates.  
DSP Exh. RIP-1 and RIP-2 at 2 of 6.  Thus, the Com-
panies’ DSP Filings support a finding that marginal 
losses are generation-related costs because all costs cur-
rently contained in the TSC Riders, with the exception of 
NITS, would be collected through the Companies’ default 
generation rates. 

E.  Initial Annual TSC Filings of the Companies 
On April 14, 2008, the Companies filed their respective 

initial annual TSC Reconciliation Filings for the 2008-
2009 TSC period.  The Companies’ TSC Filings and Met-
Ed’s in particular, proposed significant increases to their 
TSC rates.  In its TSC Filing, Met-Ed proposed Supple-
ment No. 5 to Tariff Electric-Pa. P.U.C. No. 50 (“Met-Ed 
Supplement No. 5”), and, in the alternative, Supplement 
No. 6 to Tariff Electric-Pa. P.U.C. No. 50 (“Met-Ed Sup-
plement No. 6”).  Pursuant to Supplement No. 5, Met-Ed 
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sought to recover a total of $421.6 million in transmis-
sion-related costs, including: (1) $144.48 million in under-
recovered transmission costs, of which $10.7 million rep-
resented carrying charges incurred between January 11, 
2007 and March 31, 2008 (“2007 Computational Year”); 
and (2) $277.1 million in projected transmission cost in-
creases.  Similarly, Penelec’s experienced under-collec-
tion and projected TSC costs were $3.8 million and $16.2 
million, respectively. 

The alleged under-collected costs include transmis-
sion marginal energy losses, or “marginal losses,” which 
are assessed by PJM as mandated by the FERC.  PJM 
began charging the Companies for marginal losses on 
June 1, 2007.  Met-Ed’s ratepayers are being asked for 
$38,655,803 in past marginal losses and an additional 
$2,548,445 to cover carrying charges on such losses, while 
Penelec’s ratepayers are being asked for $7,210,687 in 
past marginal losses and an additional $413,673 in carry-
ing charges.  OSBA St. No. 1, Rebuttal Testimony, Sch 
BK-1R (Met-Ed) and Sch BK-2R (Penelec). 

Complaints against Penelec’s Initial Annual TSC filing 
were filed by the OSBA, the Industrials and the OCA.  
Penelec filed timely answers to these Complaints.  By 
Order entered June 25, 2008, the Commission approved 
Penelec’s Initial Annual TSC Filings (Supplement No. 5 
to Tariff-Electric Pa. P.U.C. No. 50) subject to adjudica-
tion of the Complaints filed by the OSBA and the OCA.  
Complaints against Met-Ed’s Initial Annual TSC filing 
were submitted by the OSBA, the OCA, and the Indus-
trials.  Met Ed filed timely Answers to those Complaints.  
By Order entered on June 25, 2008, the Commission: 
(1) instituted an investigation of the justness and reason-
ableness of Met Ed’s proposed TSC; (2) assigned the 
matter to the Office of Administrative Law Judge 
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(OALJ) and directed the OALJ to consolidate the Com-
plaints filed by the OSBA, the OCA and the Industrials 
with the aforementioned investigation; (3) approved the 
implementation of Supplement No. 6, as well as Met Ed’s 
requested deferral and recovery plans, all subject to the 
outcome of the complaint/investigation proceeding; and 
(4) directed the parties to address the following questions 
relating to Met-Ed’s filing: (a) Why was Met Ed’s under-
collection so significant for the preceding fifteen-month 
period? (b) Why is Met Ed’s proposed transmission in-
crease so much larger than Penelec’s, as both are subject 
to the same PJM transmission service rules? (c) What 
steps can Met Ed take to reduce its transmission costs 
going forward?; and (d) How much were Met Ed’s pro-
vider of last resort (POLR) costs decreased or mitigated 
as a result of these corresponding increases in trans-
mission costs?  Pa. PUC et al. v. Metropolitan Edison 
Company, Docket No. M-2008-2036197 (Order entered 
June 25, 2008) at ¶ 6. 

As noted, Met-Ed had submitted alternative rate pro-
posals in the form of Supplement Nos. 5 and 6 to Tariff 
Electric—Pa. P.U.C. No. 50.  Supplement No. 5 was filed 
to provide for full recovery over the 2008-2009 application 
period of Met-Ed’s historic under-collection of 
$144,476,113 and projected TSC costs of $258,460,393, 
consistent with the terms of the TSC Rider.  Id. at 5.  
Supplement No. 6, however, was filed to mitigate the ef-
fect of the cost increases on customers by: (1) amortizing 
the experienced under-collection of $144.5 million over 
thirty-one months (June 1, 2008 – December 31, 2010); 
and (2) deferring $91.76 million of the TSC costs that 
Met-Ed will incur during the upcoming application year 
and amortizing it over a prospective 19 month period 
(June 1, 2009 – December 31, 2010).   
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A Prehearing Conference was held on July 15, 2008.  

After the Prehearing Conference, the OTS informed the 
other Parties that it would not be participating in this 
matter.  Pursuant to the established procedural schedule, 
Met-Ed, Penelec, and the Industrials served their re-
spective prepared direct testimony.  Met-Ed, Penelec, 
and the OSBA filed prepared rebuttal testimony.  The In-
dustrials and the OSBA also served surrebuttal testi-
mony. 

In the absence of ALJ Meehan, ALJ Susan Colwell 
conducted the initial consolidated hearing in Harrisburg, 
PA, on January 14, 2009.  Counsel for Met-Ed and Pene-
lec, the OCA, the OSBA and the Industrials were present 
for the hearing.  The following three witnesses testified 
at the hearing: Richard D. D’Angelo for the Companies, 
Frank C. Graves of the Battle Group for the Companies, 
and Stephen J. Baron of J. Kennedy and Associates, Inc. 
for the Industrials.  In addition to the oral testimony of 
these witnesses, the written statements and exhibits set 
forth on the Exhibit Index on pages 22-24 of the hearing 
transcript were made a part of the record.  The record 
consists of the aforementioned written statements, exhib-
its, and a 124-page hearing transcript.  The OCA filed a 
Main Brief.  Main and Reply Briefs were filed by Met-
Ed, Penelec, the Industrials, and the OSBA.  After the 
filing of the Reply Briefs, the Industrials filed a Petition 
to reopen the record.  Timely answers objecting to the 
reopening of the record were filed by Met-Ed and Pene-
lec.  By Order issued April 1, 2009, the Petition to reopen 
the record was denied. 

By Recommended Decision issued August 11, 2009, 
ALJ Meehan recommended that Penelec’s Supplement 
No. 5 to Tariff Electric—Pa. P.U.C. No. 79, filed on April 
14, 2008, be approved and that the Complaints filed by 
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the OCA, the OSBA and the Industrials be dismissed.  
Regarding Met-Ed, ALJ Meehan recommended that 
Supplement No. 6 to Tariff Electric—Pa. P.U.C. No. 50, 
filed on April 14, 2008, be approved and that the Com-
plaints filed by the OCA, the OSBA and the Industrials 
be dismissed.  Exceptions were filed by the OCA, the 
OSBA and MEIUG/PICA.  Replies to Exceptions were 
filed by Met-Ed and Penelec.   

II.  BURDEN OF PROOF 
In proceedings before the Commission, Section 332(a) 

of the Public Utility Code (Code), 66 Pa. C.S. § 332(a) 
states the general rule that the proponent of a rule or or-
der has the burden of proof, except as may otherwise be 
provided in Section 315, 66 Pa. C.S. § 315, or other rele-
vant statute.  With respect to rate case proceedings be-
fore the Commission, Section 315 of the Code provides, in 
pertinent part, as follows: 

(a) Reasonableness of rates.—In any proceeding 
upon the motion of the commission, involving 
any proposed or existing rate of any public util-
ity, or in any proceeding upon complaint in-
volving any proposed increase in rates, the bur-
den of proof shall be upon the utility. 

The term “rate” is defined in Section 102 of the Code, 66 
Pa. C.S. § 102, as: 

Every individual, or joint fare, toll, charge, rental, 
or other compensation whatsoever of any public 
utility, or contract carrier by motor vehicle, made, 
demanded, or received for any service within this 
part, offered, rendered, or furnished by such public 
utility, or contract carrier by motor vehicle, wheth-
er in currency, legal tender, or evidence thereof, in 
kind, in services or in any other medium or manner 
whatsoever, and whether received directly or indi-
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rectly, and any rules, regulations, practices, classi-
fications or contracts affecting any such compensa-
tion, charge, fare, toll, or rental. 

Section 315 of the Code, 66 Pa. C.S. § 315, has been in-
terpreted by the Commonwealth Court, Lower Frederick 
Twp. Water Co. v. PA PUC, 48 Pa. Cmwlth. 222, 226-227, 
409 A.2d 505, 507 (1980), as follows: 

Section 315(a) of the Public Utility Code, 66 Pa. 
C.S. § 315(a), places the burden of proving the just-
ness and reasonableness of a proposed rate hike 
squarely on the public utility.  It is well-established 
that the evidence adduced by a utility to meet this 
burden must be substantial. 

With specific reference to rate proceedings, both the 
Commission and the courts have made it clear that the 
burden of proof does not shift to an intervenor chal-
lenging a requested rate increase.  While the burden of 
going forward may shift, the burden of proof remains on 
the utility, and this burden of establishing the justness 
and reasonableness of every component of its rate re-
quest is an affirmative one.  See, e.g., Berner v. PA PUC, 
382 Pa. 622, 631, 116 A.2d 738, 744 (1955) and PA PUC v. 
Equitable Gas Company, 57 PA PUC 423 (1983), where 
the Commission stated, at 444, n. 37, that: 

There is no presumption of reasonableness which 
attaches to a utility’s claims, at least none which 
survive the raising of credible issues regarding a 
utility’s claims.  A utility’s burden is to affirmatively 
establish the reasonableness of its claim.  It is not 
the burden of another to disprove the reason-
ableness of a utility’s claims. 

Accordingly, the record in this proceeding must be re-
viewed to determine whether the Respondent has satis-
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fied the burden of proof.  Morrissey v. PA Dept. of High-
ways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. 
Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), aff ’d. 501 
Pa. 443, 461 A.2d 1234.  In addition to determining 
whether the Respondent has satisfied the burden of 
proof, care must be exercised to insure that the decision 
of the Commission is supported by substantial evidence 
in the record.  See, e.g., Section 704 of the Administrative 
Agency Law, 2 Pa. C.S. § 704.  Norfolk & Western Ry.  
Co.  v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie 
Resistor Corp. v. Unemployment Comp. Bd. of Review, 
166 A.2d 96 (Pa. Superior 1961); Murphy v. Comm., Dept. 
of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. 
Cmwlth. 1984); and PA PUC v. Equitable-Gas Energy 
Company, 68 PA PUC 438 (1988). 

III.  Discussion 
We note that we are not required to consider express-

ly or at great length each and every contention raised by 
a party to our proceedings.  Wheeling & Lake Erie 
Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 
2001), also see generally University of Pennsylvania v. 
Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argu-
ment that is not specifically addressed herein shall be 
deemed to have been duly considered and denied without 
further discussion. 

In their Exceptions, the Industrials argue that the 
cost of marginal losses relate to generation.  Industrials’ 
Exc. No. 1 at 5.  The Industrials explain that marginal 
losses, congestion costs, and marginal energy costs con-
stitute the three components of locational marginal pric-
ing (LMP) (emphasis added).  Industrials’ Exc. No. 1 at 
5; Industrials’ MB at 18, 19.  LMP is the federally-ap-
proved methodology that PJM uses to calculate the price 
of wholesale generation supply.  Industrials’ Exc. No. 1 
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at 5; Industrials’ MB at 18, 19.  Given that LMP is used 
to determine the price of wholesale generation, and mar-
ginal losses are a component of LMP, it is logical to con-
clude that marginal losses are generation-related costs.  
Industrials’ Exc. No. 1 at 6. 

The Industrials also argue in their Exceptions that 
true transmission costs are exemplified by NITS, and 
that, simply because PJM’s OATT and invoices include 
separate line items for “transmission marginal losses” 
and the resulting costs, this billing by PJM has no bear-
ing on whether these charges are generation or trans-
mission related under the Companies’ PUC jurisdictional 
tariffs.  Industrials’ Exc. No. 2 at 6.  The Industrials as-
sert that instead, the proper classification of marginal 
losses should be driven by the substantive link between 
marginal losses and generation.  Industrials’ Exc. No. 2 
at 6, 7.  Specifically, the OATT defines marginal losses as 
“the loss of energy in the transmission of electricity from 
generation resources to load, which is dissipated as heat 
through transformers, transmission lines and other 
transmission facilities.”  Industrials’ Exc. No. 2 at 7; PJM 
Interconnection, L.L.C. FERC Electric Tariff, Sixth Re-
vised Volume No. 1, Fifth Revised Sheet No. 48, Issued: 
September 28, 2007, Effective: September 29, 2007. 

The Industrials also note in Exceptions that their posi-
tion is consistent with the Companies’ approach to cost 
recovery in the 2009 DSP Filing.  Met-Ed and Penelec in 
their DSP Filing included cost recovery for congestion, 
marginal losses, and risk management within the gen-
eration-related charges of energy, capacity, and Alterna-
tive Energy Portfolio Standards Act requirements, 
through the default generation rates, and not through the 
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proposed NITS Rider effective January 1, 2011.3  In-
dustrials’ Exc. No. 2 at 8.  Accordingly, the Industrials 
assert that the consistent application of the Companies’ 
cost recovery position mandates that the marginal losses 
at issue here be allocated to generation, not transmission.  
Industrials’ Exc. No. 2 at 8, 9. 

The Industrials testified, and OCA concurred, that line 
losses have always been recognized as a part of energy 
cost, whether computed on an average cost or marginal 
cost basis.  Industrials’ St. No. 1 at 16; Industrials’ Exc. 
No. 2 at 12.  For example, the Companies’ Restructuring 
Proceeding, pursuant to the Electric Competition Act, 
provided the first unbundling of rates.  As evidenced by 
that proceeding, average losses were previously collected 
in generation rates and/or the Companies’ Energy Cost 
Rate (“ECR”).  Industrials’ St. No. 1 at 16, 17; Indus-
trials’ Exc. No. 2 at 12.  Thus, changing the method of 
collecting these costs from average to marginal does not 
warrant a change to the unbundling method applied dur-
ing the Companies’ Restructuring Proceeding.  Industri-
als’ St. No. 1 at 16, 17; Industrials’ Exc. No. 2 at 12. 

Lastly, the Industrials testified that their position is 
strongly supported by the Companies’ own treatment of 
transmission losses in their 2006 RTP, in which they re-
quested an exception to their generation rate caps.  The 
Industrials’ witness Baron explained that the Companies 
included line losses in their calculation of their requested 
generation rate caps for the 2007 through 2010 period.  
Industrials’ Exc. No. 2 at 14. 

                                                  
3  See, generally, Joint Petition of Metropolitan Edison Company 
and Pennsylvania Electric Company for Approval of their Default 
Service Programs, Docket Nos. P-2009-2093053 and P-2009-2093054. 
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In reply, the Companies argue that line losses or mar-

ginal losses are related to transmission.  As energy is 
transmitted across greater distances, transmission line 
losses increase.  Companies’ R. Exc. at 6, 9.  The Com-
panies further assert that this clearly places the marginal 
line losses at issue in the transmission sphere.  Compa-
nies’ R. Exc. at 9. 

We believe this argument is overly simplistic.  It com-
pletely ignores the fact that the marginal line losses are 
energy.  The record indicates that the price of losses is 
related to generation.  As the delivery volume of energy/ 
generation increases, so too do marginal line losses.    

The Companies also argue that, prior to PJM’s change 
in the way it bills losses (from average losses to marginal 
losses), they did not include marginal transmission losses 
in the calculation of their initial TSCs, and that is why 
such losses were not claimed in their 2006 RTPs. 

It is the Commission’s position that a mere change in 
the way an item is billed by PJM bears no relationship to 
whether an item is transmission or generation related.  
The basis for that determination is the nature of the 
service provided to consumers and how such costs have 
historically been charged to consumers.  As noted below, 
the proper cost allocation for retail ratemaking is wholly 
within the sound discretion of state regulators, not 
FERC or FERC-regulated PJM.   

The Companies further argue that, since the charges 
are in the OATT, they must be related to transmission.  
We believe the Companies’ argument is misplaced.  Aside 
from the fact that the OATT is a FERC-approved and 
not a PUC-approved tariff, the OATT provides for a 
number of charges, some clearly related to generation, 
such as energy and capacity purchases.  The designation 
of energy and capacity charges as generation is not dis-
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puted by any party to this proceeding, yet these charges 
are included under the OATT on the PJM bill under 
“Spot Market Energy,” and “Locational Reliability” 
charges.  See Met-Ed/Penelec Exh. RAD-10.  Other 
charges are clearly related to transmission (point-to-
point transmission charges, NITS, transmission enhance-
ment charges, Reliability First Corporation Charges, and 
RTO administrative charges).  Some charges are clearly 
provided by generators (reactive supply and voltage 
control, black start services, regulation and frequency 
response service, spinning reserve charges).  Yet, these 
charges may or may not be included in any given TSC 
mechanism, depending on the underlying supply agree-
ments with wholesale suppliers.  We believe it should 
then be recognized that the OATT only establishes the 
types of charges a Load Serving Entity (LSE) must pay 
in order to provide generation and transmission services 
to end-use customers.  The OATT has no bearing on 
which of these components is included in the transmis-
sion or generation components of the retail bill approved 
by the Commission, as further confirmed in tariffs, 
settlements, and working papers. 

The Companies next rely on the definition of trans-
mission losses pursuant to the FERC-approved OATT—
the loss of energy in the transmission of electricity.  
Again, we believe the Companies’ reliance upon this defi-
nition is misplaced.  This definition is non-determinative, 
because the delivery of energy to the end user (or load 
center) is related to both distribution service and trans-
mission service.  It is the Commission’s position that en-
ergy is not created by transmission; it is a product of gen-
eration, not transmission.  Similarly, energy created by 
generators is also lost in the distribution of energy to the 
end-use customers.  At Docket No. R-00974008, Met-Ed’s 
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position was that distribution line losses are to be re-
covered as part of the retail generation credit.  No party 
excepted to this position.  The Commission adopted Met-
Ed’s position on this issue.  1998 Pa. PUC Lexis 160 (Or-
der entered June 30, 1998). 

It is interesting to note that the Companies do not 
argue that distribution system losses of energy should be 
collected in distribution rates.  The Industrials’ witness 
testified that, to his knowledge, no utility, including the 
Companies, recover line losses in the unbundled distri-
bution charge.  Industrials’ St. No. 1 at 17.  Again, the 
treatment of how the costs of this loss of energy are to be 
collected from Pennsylvania retail customers is for this 
Commission, not FERC or PJM, to decide.    

Next, the Companies argue that this Commission 
must treat marginal transmission losses as transmission 
losses because marginal transmission losses are a 
separate line item on the PJM bill.  As noted above, 
simply because PJM bills wholesale participants through 
the OATT, the fact that a specific charge appears in the 
OATT is not determinative of how this cost is allocated 
for the purpose of retail rates. 

The Companies also assert that this Commission must 
recognize marginal losses as a transmission cost because 
FERC characterizes transmission marginal losses as a 
component of transmission service.  Atlantic City Elec. 
Co. v. PJM Interconnection, L.L.C., 115 F.E.R.C. 
P61,132 (May 1, 2006), on rehearing, 117 F.E.R.C. 
P61,169 (Nov.  6, 2006).   

We also note the FERC found that the marginal cost 
method effectively imposes different loss charges to cus-
tomers at different locations as the loss component of the 
energy price varies for customers at different locations.  
That is, each spot market energy customer pays an 
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energy price that reflects the full marginal cost—includ-
ing the marginal cost of losses—of delivering an incre-
ment of energy to the purchaser’s location.  Since losses 
vary in delivering energy to different locations, marginal 
losses increase as the number of megawatts of power 
moved increases.  117 F.E.R.C. P61, 169; 2006 FERC 
LEXIS 2536.  As noted above, it is for this Commission to 
determine how and where costs are allocated for retail 
service regardless of the nomenclature used by FERC or 
its treatment of costs. 

The Companies argue that the Commonwealth Court’s 
decision in Met-Ed IUG et al. v. Pa. PUC, supra, man-
dates that marginal losses be treated as transmission, 
consistent with the treatment of transmission congestion 
charges.  960 A.2d 189; 2008 Pa. Cmwlth. LEXIS 534. 

We believe that the Companies’ reliance on the 
Court’s decision in Met-Ed IUG et al. v. Pa. PUC is mis-
placed because the circumstances of this case are factu-
ally distinguishable.  The Court found that transmission 
congestion charges were properly allocated as transmis-
sion costs, relying on Section 2803 of the Code, 66 Pa. 
C.S. § 2803, and the definition of “transmission and 
distribution costs.”  Noting that such costs included all 
costs directly or indirectly incurred to provide transmis-
sion services, the Commonwealth Court stated: “Here, 
the cost of switching electric generators and the cost of 
upgrading transmission facilities are costs directly or 
indirectly incurred to provide transmission services to 
customers.”  Met-Ed IUG et al. v. Pa. PUC at 198.  The 
issue now before us does not involve transmission con-
gestion; it involves the costs incurred relative to the loss 
of energy.   

It is the Commission’s position that the genesis and ul-
timate recovery of congestion costs is not the same as the 
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genesis and ultimate recovery of marginal losses.  We 
believe that the characteristics of the former relied upon 
by the Court, therefore, are not equally applicable to the 
latter.  Transmission marginal losses can be mitigated by 
upgrading the transmission system or by adding new 
generation. 

Even if marginal losses could be regarded as within 
the meaning of “transmission and distribution costs” as 
“directly or indirectly incurred to provide transmission 
services to customers,” pursuant to Section 2803, that 
section is definitional only.  The term defined is not used 
elsewhere in the Code.  No provision of the Code re-
quires the Commission to allocate such costs in a specific 
manner or to allow recovery of such costs.  On the con-
trary, Section 2804(10) provides that “[t]he commission 
shall establish rates for jurisdictional transmission and 
distribution services . . . in accordance with this chapter 
and Chapter 13 (relating to rates and rate making)”.  66 
Pa. C.S. § 2804(10).  Accordingly all costs relative to the 
generation of energy are not considered to be either 
transmission or distribution in nature.  

In short, it is within the Commission’s discretion 
whether and how to allocate costs via a TSC Rider or 
otherwise.  And, we believe it is unreasonable to suggest 
that the Commission is required to rubber stamp recov-
ery of such costs simply because they are imposed by 
PJM, even when the Companies voluntarily (and prop-
erly) sought approval of their recovery from this Com-
mission acting within its jurisdiction to set just and rea-
sonable retail rates for jurisdictional transmission and 
distribution facilities. 

Another part of Met-Ed IUG et al. v. Pa. PUC is fatal 
to the Companies’ claims for retroactive recovery of 
these costs.  As the Court recognized, to obtain retroac-
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tive recovery (as the Companies now do with their recon-
ciliation requests), the utility must claim the expenses at 
the first reasonable opportunity and not be able to absorb 
the expenses with the current revenue from its existing 
tariff. 

The Companies did not seek recovery at the first rea-
sonable opportunity.  Before enactment of the Electric 
Competition Act, average line losses were previously col-
lected in generation rates and/or the Companies’ Energy 
Cost Rate (“ECR”).  Whether such costs were charged as 
average or marginal losses by PJM, the fact remains that 
the Companies did not seek their collection prior to or as 
a part of the TSC Rider.  And when they sought to sub-
stitute a NITS Rider for the TSC Rider, such costs would 
be recovered in default generation rates. 

It is the Commission’s position that the Companies 
may not allocate revenue collected under existing Com-
mission approved tariffs or tariff riders to offset marginal 
losses.  This is because the Companies currently effective 
tariffs and tariff riders do not provide for the recovery of 
marginal losses and the Companies have not sought 
Commission approval to amend their tariffs or tariff rid-
ers in this regard.  Moreover, we believe that as genera-
tion-related costs, marginal losses cannot be recovered 
until the Companies’ generation rate caps expire at the 
end of 2010. 

The Companies address the Industrials’ arguments 
that, because the Companies’ default service rates, effec-
tive on January 1, 2011, include the cost of transmission 
losses in the generation component of the bill, and not the 
NITS Rider, this reinforces the position that these costs 
are related to generation.  The Companies appropriately 
point out that default service rates are designed to collect 
generation, transmission and other default service cost 
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elements.  We agree.  However, the Companies wrongly 
accuse the Industrials of arguing that this is the only way 
to allocate costs.  The Industrials are only pointing out 
that, under the DSP settlement and tariffs approved by 
this Commission, the Companies agreed to allocate aver-
age [or marginal] transmission losses to the generation 
component of the retail bill for default service customers.  
While this fact is not solely determinative in this case, it 
is one data point that acknowledges Commission prece-
dent with regard to these Companies and this issue.  In 
fact, the inclusion of costs of congestion and line losses in 
the generation component of the retail rates was an im-
portant aspect of default service—mainly to provide 
some level of rate stability to retail customers of Met-Ed 
and Penelec—much like the rate stability provided by the 
capped rates prior to January 1, 2011.   

Next, the Companies argue that the Industrials are 
wrong in their assertions that the Companies unbundled 
average transmission losses into the generation com-
ponent when costs were first unbundled in the 1998 re-
structuring proceeding.  The Industrials produced evi-
dence demonstrating that the production/generation 
function, which provided the basis for Met-Ed’s proposed 
unbundling in the Restructuring Proceeding, contained 
all of the energy-related costs, including all distribution 
and transmission energy losses.  The “transmission func-
tion” contained no energy-related costs.  Industrials’ 
Exh. SJB-1S and SJB-2S.  A review of specific rate 
schedule unbundled charges from that case further esta-
blishes that all energy losses, both distribution and trans-
mission, are included in the generation charges of each 
rate schedule.  In response to this unbundling evidence, 
the Companies acknowledge that average transmission 
energy losses were charged to the Companies at the time 
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of these restructuring proceedings.  MetEd/Penelec R. 
Exc. at 13.  However, the Companies argue that unbun-
dled generation rates did not exist prior to restructuring.   
MetEd/Penelec R. Exc. at 14.  

As to the exhibits presented by the Industrials in sup-
port of their argument, the Companies note that trans-
mission losses are not listed on the Industrials’ Exhibits 
SJB-1S and SJB-2S.  Therefore, the Companies argue 
that these schedules did not include line losses, thus 
confirming that the generation rates excluded line losses.  
The Companies are correct that the schedules do not 
explicitly list line losses as being in generation.  However, 
they also do not show line losses in distribution or trans-
mission.  It is the Commission’s opinion that line losses 
are an energy component with regard to cost allocation.  
The Industrials are correct that no energy components 
were allocated to transmission and distribution in the 
Companies’ schedules.  One could then reasonably infer 
that line losses were included in the generation com-
ponent of the bill for the purposes of these schedules. 

The Companies next argue that the rates arising from 
the restructuring settlement were not the result of these 
schedules, which produced “proposed rates,” but rather 
were the result of a settlement.  The exhibits are illus-
trative of the intent of the parties.  Significantly, the 
Companies offered no alternative evidence that energy 
losses were included in transmission or distribution rates.  
Their only assertion was that their generation projec-
tions were based on “projected market costs” and not 
“historic functionalized costs”.  Notably, the Companies 
still have not argued that distribution losses are included 
in distribution rates, despite the resolution of a recent 
distribution rate case for both Companies. 
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The Companies dispute the Industrials’ assertions 

that the 2006 base rate case schedules demonstrate that 
transmission losses are included in generation rates.  The 
Companies argue that (1) these schedules were not 
adopted by the Commission, and (2) these rates only ex-
pressly included distribution losses.  No mention was 
made of transmission losses.  MetEd/Penelec Cross Ex-
amination Exh. 2.  A review of this testimony confirms 
that the energy rates included distribution losses.  Id. at 
15.  The Companies’ testimony, however, is silent with re-
gard to transmission losses.  The Industrials testified 
that the losses used in this analysis did include transmis-
sion losses, since, for example, Met-Ed’s loss factor of 
7.48% compared more favorably to the estimated actual 
sum of distribution losses and transmission losses of 
7.12% per Met-Ed’s 2005 FERC Form 1 at page 401a.  
We also note that Met-Ed/Penelec Cross Examination 
Exhibit 2, supporting Exhibit WDB-5, presents Line 
Loss factors of 7.50% for Met-Ed and 7.33% for Penelec 
for 2008.  Additionally, Met-Ed’s 2008 Annual Report to 
the Commission, representing only distribution company 
data, reflects losses at 5.49% of total deliveries and unac-
counted for kWh.  Met-Ed 2008 Annual Report at 38.  
Penelec reports a 4.82% loss factor in its 2008 Annual 
Report to the Commission. 

Once again, the burden of proof to demonstrate that 
transmission losses were excluded from the generation 
charges, or, for that matter, were included in the trans-
mission service charges, was on the Companies.  Again, 
they failed to provide any substantial evidence to support 
this claim based on their filings and work papers.  Con-
versely, the Industrials presented substantial evidence to 
support their arguments that transmission line losses, 
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like distribution losses, have historically been included in 
the Companies’ generation costs. 

Both the OCA and the Industrials argue that including 
marginal losses in the TSC without a corresponding re-
duction for the average losses that are included in gen-
eration rates would produce an unreasonable double coll-
ection of these costs.  This is true regardless of whether 
or not line losses should be determined to be ultimately 
included in TSC rates, since line losses were included in 
the energy charges of the unbundled generation rates.  It 
is not disputed that transmission losses are losses of 
energy, i.e., energy produced by generation plants.  It is 
also not disputed that, when the Companies were 
preparing their work papers for the unbundling pro-
ceedings, no energy related costs were proposed to be 
allocated to transmission service.  The Companies failed 
to demonstrate that line losses were included in trans-
mission rates during the restructuring period.  The In-
dustrials demonstrated the contrary.   

The Companies admit that their schedules used in the 
2006 base rate cases included distribution losses in gen-
eration rates, but take a contrary opinion with regard to 
transmission losses, despite the clear indication by the 
loss factor that both transmission and distribution losses 
were included.  There is simply no reason given as to why 
the two losses would have been treated differently.  For 
these reasons, to the extent the Companies seek to collect 
transmission losses in TSC rates, there should be an off-
setting decrease in the capped component of the unbun-
dled rates, consistent with the restructuring settlement.  
To do otherwise would provide a perverse result wherein 
the Companies would seek to purchase energy from the 
cheapest electricity source in the country while imposing 
unreasonable transmission costs and energy loss charges 
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on customers through the TSC to deliver this electricity 
to the Company’s hub, as noted by the Industrials.   In-
dustrials’ St. No. 1 at 20, 21. 

IV.  Conclusion 
Based upon the foregoing discussion, we will modify 

the Recommended Decision of the ALJ, and grant the 
Exceptions of the Industrials, the OCA and the OSBA 
consistent with this Opinion and Order.  We shall also 
direct the Companies to submit a new Tariff or Tariff 
Supplement consistent with this Opinion and Order, 
which reflects the complete removal of marginal losses 
from their TSC.  The Companies are also directed to col-
laborate with the Parties of Record in this proceeding to 
develop and file a recommendation to the Commission re-
garding the establishment of a separate account for all 
marginal loss revenues and related interest and carrying 
charges collected from ratepayers.  The Companies shall 
include interest at the legal rate through December 31, 
2010, on these marginal loss and related interest reve-
nues collected from ratepayers.  The Parties to the colla-
borative shall file with the Commission a recommenda-
tion to mitigate future generation rate increases, com-
mencing January 1, 2011, with the monies accumulated 
within the separate account; THEREFORE, 

IT IS ORDERED: 

1.  That the Exceptions of the Metropolitan Edison In-
dustrial Users Group to the Recommended Decision of 
Administrative Law Judge Robert P. Meehan issued on 
August 11, 2009, are granted consistent with this Opinion 
and Order. 

2.  That the Exceptions of the Penelec Industrial Cus-
tomer Alliance to the Recommended Decision of Admin-
istrative Law Judge Robert P. Meehan issued on Au-
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gust 11, 2009, are granted consistent with this Opinion 
and Order. 

3.  That the Exceptions of the Office of Consumer Ad-
vocate to the Recommended Decision of Administrative 
Law Judge Robert P. Meehan issued on August 11, 2009, 
are granted consistent with this Opinion and Order. 

4.  That the Exceptions of the Office of Small Business 
Advocate to the Recommended Decision of Administra-
tive Law Judge Robert P. Meehan issued on August 11, 
2009, are granted consistent with this Opinion and Order. 

5.  That the Recommended Decision of Administrative 
Law Judge Robert P.  Meehan issued on August 11, 2009, 
is adopted, as modified, consistent with this Opinion and 
Order. 

6.  That Pennsylvania Electric Company’s Supplement 
No. 5 to Tariff Electric—Pa. P.U.C. No. 79, filed on 
April 14, 2008, at Docket No. M-2008-2036188, which be-
came effective for service rendered on or after June 1, 
2008, is approved as modified by this Opinion and Order. 

7.  That Metropolitan Edison Company’s Supplement 
No. 6 to Tariff Electric—Pa. P.U.C. No. 50, filed on April 
14, 2008, at Docket No. M-2008-2036197, which became 
effective on June 1, 2008, is approved as modified by this 
Opinion and Order. 

8.  The Metropolitan Edison Company is directed to 
collaborate with the Parties of Record in this proceeding 
to develop and file a recommendation to the Commission 
regarding the establishment of a separate account for all 
marginal loss revenues and related interest and carrying 
charges collected from ratepayers. 

9.  The Pennsylvania Electric Company is directed to 
collaborate with the Parties of Record in this proceeding 
to develop and file a recommendation to the Commission 
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regarding the establishment of a separate account for all 
marginal loss revenues and related interest and carrying 
charges collected from ratepayers. 

10.  That Pennsylvania Electric Company shall submit, 
within thirty (30) days of the entry of this Opinion and 
Order, a recommendation to mitigate future generation 
rate increases, commencing January 1, 2011, by utilizing 
the separate account established pursuant to Ordering 
Paragraph number nine (9) above. 

11.  That Metropolitan Edison Company shall submit, 
within thirty (30) days of the entry of this Opinion and 
Order, a recommendation to mitigate future generation 
rate increases, commencing January 1, 2011, by utilizing 
the separate account established pursuant to Ordering 
Paragraph number eight (8) above. 

12.  That, upon the filing of a tariff supplement by 
Metropolitan Edison Company, acceptable to the Com-
mission as conforming with this Opinion and Order, and 
the Commission’s approval thereof, the Transmission 
Service Charge rates established therein shall become ef-
fective upon one day’s notice. 

13.  That, upon the filing of a tariff supplement by 
Pennsylvania Electric Company, acceptable to the Com-
mission as conforming with this Opinion and Order, and 
the Commission’s approval thereof, the Transmission 
Service Charge rates established therein shall become 
effective upon one day’s notice. 

14.  That, upon final Commission acceptance of the 
compliance tariff supplements filed pursuant to Ordering 
Paragraphs twelve and thirteen, the following Com-
plaints shall be dismissed: C-2008-2041260; C-2008-
2042292; C-2008-2042426; C-2008-2041212; C-2008-
2042277 and C 2008 2042339. 
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15.  That a copy of this Opinion and Order shall be 

served upon the Parties of Record, the Commission’s 
Bureau of Audits and the Commission’s Bureau of Fixed 
Utility Services. 

BY THE COMMISSION 
 /s/    
James J. McNulty 
Secretary 

(SEAL) 

ORDER ADOPTED:  January 28, 2010 

ORDER ENTERED:   March 3, 2010 
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PENNSYLVANIA UTILITY COMMISSION 

Harrisburg, PA  17105 
———— 

DOCKET NO. M-2008-2036188, et al. 
M-2008-2036197, et al. 

———— 

PENNSYLVANIA PUBLIC UTLITY  
COMMISSION, ET AL. 

v. 

PENNSYLVANIA ELECTRIC COMPANY 

AND 

METROPOLITAN EDISON COMPANY 
———— 

PUBLIC MEETING JANUARY 28, 2010 
2036188-OSA 

———— 

DISSENTING STATEMENT OF 
COMMISSIONER ROBERT F. POWELSON 

Before us today for consideration are the transmission 
service charge (“TSC”) filings of Pennsylvania Electric 
Company (“Penelec”) and Metropolitan Edison Company 
(“Met-Ed”) (collectively referred to as “the Companies”).  
Central to these filings are the Companies’ requests to 
recover marginal transmission losses in their TSC Rid-
ers.  The Commission today denies this request.  I re-
spectfully disagree. 

Marginal losses are defined by PJM as “the loss of en-
ergy in the transmission of electricity from generation 
resources to load, which is dissipated as heat through 
transformers, transmission lines and other transmission 
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facilities.”1  It has been argued that because it is energy 
that is lost, these losses are necessarily generation-re-
lated and not transmission-related.  Again, I disagree.  
Looking at it from a common-sense perspective, this view 
ignores the obvious fact that these losses are occurring 
due to the transmission of the energy on high-voltage 
transmission lines.  The further the distance energy is 
transmitted the greater the losses will be.   

It has also been argued that the inclusion of marginal 
losses within PJM’s Locational Marginal Pricing 
(“LMP”) means that those losses are necessarily genera-
tion-related.  I also do not find this to be persuasive. 

LMP is comprised of three components (generation, 
congestion and line losses) and is the price that a load-
serving entity pays a generator for the power produced.  
LMP is not the pure price of power purchased.  Rather, it 
is an economic dispatch model, meant to send an accurate 
price signal so that PJM knows which generation plants 
to bring online to meet the demand that occurs at any 
given point in time.  The line loss included within LMP 
does not compensate generators for the extra power pro-
duced to make up for the loss of energy during transmis-
sion, nor does it negate the need for transmission custo-
mers to purchase extra energy to replace the energy lost 
during transmission.  It is this extra energy that must be 
purchased by transmission owners, and that is billed 
pursuant to PJM’s Open Access Transmission Tariff 
(OATT), that is at issue here. 

Line loss is incorporated within LMP solely to arrive 
at the proper price signal, just as, non-incidentally, con-

                                                  
1  PJM Open Access Transmission Tariff § 3F.1. 
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gestion is.  As the Commission2 and Commonwealth 
Court3 have already held that congestion charges are 
transmission-related and are recoverable in the TSC, I 
fail to see how the inclusion of line losses in LMP is at all 
persuasive that the charges the Companies are seeking 
to recover in this proceeding should be disallowed. 

Further, FERC itself has stated that such losses are 
included within the cost of transmission.4  While this cer-
tainly is not controlling on whether the Commission 
should allow for the recovery of such losses in retail 
rates, it is clearly persuasive as to the technical question 
of whether such losses are generation- or transmission-
related. 

This is not to say that transmission line losses cannot 
be included within generation rates.  I simply wish to de-
bunk the fallacious arguments raised by some that mar-
ginal losses must be included within generation, rather 
than transmission, rates.  At most, it has to be said that 
losses historically could have been incorporated in either 
generation or transmission rates.  Because of this, I be-
lieve that proper analysis requires addressing two ques-
tions: how were such charges allocated during the Com-

                                                  
2  See generally, Met-Ed Industrial Users Group, et al. v. Metro-
politan Edison Co., Docket Nos. R-00061366, et al. (Order Entered 
January 11, 2007) and Pennsylvania Public Utility Comm’n, et al. v. 
Metropolitan Edison Co., Docket Nos. R-00061366, et al. (Order 
Entered March 1, 2007). 
3  See generally, Met-Ed Industrial Users Group v. Pa. P.U.C., 960 
A.2d 189 (2008) (Met-Ed). 
4  See 81 FERC ¶ 61,248 at 62,082 (1997).  “[W]e find that Real Power 
Loss Service is also a part of the cost of transmission[.]”  For our 
purposes, Real Power Loss is the same as marginal losses.  See 
FERC Order 888 (Real Power Loss is defined as “energy consumed 
in transmission.”) 



75a 
panies’ restructuring proceedings and what is the current 
state of the law. 

Prior to restructuring, Pennsylvania’s electric distri-
bution companies (“EDCs”) all had bundled rates—there 
was no separation of generation, transmission and distri-
bution.  This, of course, changed during restructuring 
when the EDCs unbundled their rates into the three sep-
arate components.  This unbundling was complicated by 
the fact that each of the rates was subject to a rate cap.  
During the negotiations over the amount of the capped 
rates, EDCs had to project what their revenue require-
ments would be in order to come up with rate caps that 
would not drive them into insolvency.  As part of the ne-
gotiation process to set capped rates by function, EDCs 
projected their revenue requirements to determine if 
revenue streams from capped rates would adequately 
protect their financial integrity.  A large part of the rate 
cap negotiation process considered market-based rates 
and resolved issues through compromise and negotiation 
rather than reliance on technical unbundling of each spe-
cific rate category.  It was as much or more “art” than 
“science.”  Any claim otherwise is revisionist history.   

The Industrials introduced evidence consisting of 
work papers from both the Companies’ restructuring 
proceedings as well as from a 2006 rate case in order to 
demonstrate that line losses were included in generation 
rates, and that allowing the Companies’ to collect for 
those losses in transmission rates would result in double 
recovery. 

A review of this evidence, however, reveals no sub-
stantiation for the claim that the Companies are or were 
recovering lines losses in generation rates.   

Regarding the restructuring proceeding, a review of 
the Companies’ restructuring agreement demonstrates 



76a 
that transmission line losses were not included in gen-
eration rates.  The Companies’ restructuring settlements 
expressly state that the transmission rates included all 
transmission-related expenses and, as discussed above, 
the FERC treats line losses as a transmission charge.5  
Since transmission line losses are transmission-related 
expenses, and since the transmission rates included all 
transmission-related expenses, the logical conclusion is 
that the Companies’ transmission rates included a com-
ponent for transmission line losses.   

Further, a generation charge did not exist before re-
structuring.  The development of the generation charge 
in the restructuring proceeding did not use any existing 
element of the bundled rates.  Rather, the unbundled 
generation rates were based on estimates of future 
market prices for electricity and revenue requirements.  
These rates would not have included transmission line 
losses. 

Lastly regarding restructuring, a review of the re-
structuring orders shows that while distribution line 
losses are expressly included in the generation rate, 
there is no mention of transmission line losses.  This 
omission is telling in that it shows that the parties ex-
plicitly agreed that distribution losses were to be inclu-
ded within the generation rate component.  In my view, 
had there been an intent to also include transmission 
losses, the parties would have specifically addressed this 
point as they did with distribution line losses.   

This leads us to the legal evaluation of this issue.  
“Transmission Costs” are defined in the Public Utility 
Code as “[a]ll costs directly or indirectly incurred to pro-
vide transmission . . . services to retail electric custo-

                                                  
5  See n.1, supra. 
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mers.” 6  Under the plain language of this definition, 
transmission losses should be recoverable as transmis-
sion costs, because they are incurred to provide transmis-
sion services to retail electric customers. 

As mentioned previously, this view is supported by 
Commission and Commonwealth Court precedent.  The 
Commonwealth Court interpreted the definition of trans-
mission costs in its 2008 review of a Commission decision 
allowing Met-Ed and Penelec to recover congestion 
charges through the Companies’ TSC Riders.7  In up-
holding the Commission’s determination, the Court ac-
cepted the Commission’s argument that the definition of 
transmission costs in the Public Utility Code should be 
broadly construed.  In that case, the Commission argued 
that congestion costs were specifically related to trans-
mission, and not generation, because: 

 (1) the Utilities pay PJM for transmission services 
pursuant to the OATT, a transmission tariff; (2) the 
OATT includes a specific charge for transmission 
congestion, and the OATT bill that the Utilities re-
ceive from PJM contains a separate charge for 
transmission congestion; (3) there would be no costs 
associated with PJM’s switching of electric gener-
ators but for the congestion on the transmission 
grid; and (4) congestion costs are reduced by trans-
mission upgrades, not generation upgrades.8 

The Commonwealth Court accepted these arguments 
and concluded that because “the cost of upgrading trans-
mission facilities are costs directly or indirectly incurred 
to provide transmission services to customers[,]” the 
                                                  
6  28 Pa. C.S. § 2803. 
7  Met-Ed, 960 A.3d 189 (2008). 
8  Id. at 198. 
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Commission “did not err in concluding that congestion 
costs belong in the TSC Rider as transmission costs.” 

Each of the four factors the Commission argued to the 
Commonwealth Court in the congestion proceeding apply 
to line losses charges as well: (1) they are paid to PJM 
through the OATT; (2) there is a specific charge for line 
losses in the OATT; (3) the costs of switching generators 
includes line losses (hence its inclusion in LMP); and 
(4) transmission line losses are reduced through voltage 
upgrades to transmission lines.9 

In finding that congestion charges are properly allo-
cated to transmission rates, the Commission broadly in-
terpreted the definition of transmission costs.  The Com-
monwealth Court upheld that definition. 

However, the Commission now attempts to use a much 
more restricted interpretation in order to deny the same 
companies cost recovery.  As shown above, the same 
rationale and arguments advanced by the Commission in 
persuading the Commonwealth Court to find in its favor 
in the transmission case apply to the instant facts as well.  
Clearly, the Commission is now using a blatantly incon-
sistent and, in my opinion, impermissibly narrow defin-
ition of transmission costs than that which is found in 
Chapter 28 of the Public Utility Code, as interpreted by 
the Commission and affirmed by the Commonwealth 
Court in the transmission case. 

Should the Companies appeal the Commission’s deci-
sion, which I strongly suspect they will, the appellate 

                                                  
9  To be fair on part four, losses would also be reduced by dispatching 
generation closer in proximity to the load.  However, this is also true 
for congestion, and as the Court found that congestion charges are 
properly recoverable within the TSC, I do not believe line losses 
should be precluded from the TSC based on this point. 
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standard of review would generally be limited to deter-
mining whether the Commission committed a constitu-
tional violation,10 an error of law, or a procedural viola-
tion, and whether the findings of fact are supported by 
substantial evidence.11  In this case, however, because a 
statutory interpretation is at issue, I believe the Court’s 
review should be de novo.12  Under this broad standard of 
review, this Commission is placing itself in the untenable 
position of having to defend a clearly arbitrary statutory 
application that is blatantly inconsistent with a prior 
application of the same statute to the same companies.   

For all of the reasons discussed herein, I believe the 
decision of the Administrative Law Judge to allow the 
companies to recover the marginal losses at issue in their 
transmission service charge riders should be affirmed.  I 
therefore respectfully dissent. 

DATED:  January 28, 2010      

 
 /s/     
ROBERT F. POWELSON 
COMMISSIONER 

 

                                                  
10  The Commission may well be affecting a constitutionally imper-
missible taking by disallowing recovery of these costs. 
11  Chester Water Authority v. Pa. P.U.C., 868 A.2d 384, at 389 n.9 
(Pa. 2005). 
12  See id. 
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———— 
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TRANSMISSION SERVICE CHARGE 

OFFICE OF SMALL BUSINESS ADVOCATE,  
OFFICE OF CONSUMER ADVOCATE, AND  

METED INDUSTRIAL USERS GROUP & PENELEC 

INDUSTRIAL CUSTOMER ALLIANCE 
v. 

PENNSYLVANIA ELECTRIC COMPANY 
———— 
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NOS. M-2008-2036197,  
C-2008-2041212, -2042277, -2042339 

———— 

METROPOLITAN EDISON COMPANY’S  
TRANSMISSION SERVICE CHARGE 

OFFICE OF SMALL BUSINESS ADVOCATE,  
OFFICE OF CONSUMER ADVOCATE, AND  

METED INDUSTRIAL USERS GROUP & PENELEC 

INDUSTRIAL CUSTOMER ALLIANCE 
v. 

METROPOLITAN EDISON COMPANY 
———— 
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I.  HISTORY OF THE PROCEEDING 
On April 14, 2008, Pennsylvania Electric Company 

(Penelec) made its first annual transmission service 
charge (TSC) filing when it submitted Supplement No. 5 
to Tariff Electric – Pa. P.U.C. No. 79, proposing full 
recovery during the 2008-2009 TSC period of Penelec’s 
experienced undercollection and projected TSC costs of 
$3.8 million and 16.2 million, respectively.  Complaints 
against Penelec’s TSC filing were filed by:  (a) the Office 
of Small Business Advocate (OSBA), at Docket No. C-
2008-2041260, on April 25, 2008; (b) the Met-Ed Indus-
trial Users Group (MEIUG) and the Penelec Industrial 
Customer Alliance (PICA), at Docket No. C-2008-
2042426, on April 29, 20081; and (c) the Office of Con-
sumer Advocate (OCA) at Docket No. C-2008-2042292, on 
                                                  
1 Penelec’s and Met-Ed’s respective Main Briefs, at 2, incorrectly 
give the date of filing of the MEIUG/PICA complaint as May 27, 
2008. 
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May 5, 2008.  Penelec filed timely answers to the com-
plaints of OSBA, OCA and MEIUG/PICA. 

On May 22, 2008, the Commission approved Penelec’s 
Supplement No. 5 subject to adjudication of the Com-
plaints filed by the OSBA and the OCA.  This was differ-
ent than the action taken by the Commission with respect 
to Metropolitan Edison Company’s (Met Ed) TSC filing 
at Docket No. M-2008-2036197, in that the Commission 
did not institute an investigation into Penelec’s TSC 
rates.   

Also on April 14, 2008, Met-Ed made its first annual 
TSC filing by submitting alternative rate proposals in the 
form of Supplement Nos. 5 and 6 to Tariff Electric – Pa. 
P.U.C. No. 50.  Supplement No. 5 provided for full recov-
ery over the 2008-2009 application period of Met-Ed’s 
historic undercollection and projected TSC costs, con-
sistent with the terms of the TSC Rider.  Supplement 
No. 6, however, proposed to mitigate the effect of these 
cost increases on customers by (1) amortizing the ex-
perienced undercollection over 31 months (June 1, 2008 – 
December 31, 2010) and (2) removing a portion of the 
TSC costs that Met-Ed will incur during the upcoming 
application year and amortizing it over a prospective 19 
month period (June 1, 2009 – December 31, 2010).  Com-
plaints against Met-Ed’s TSC filing were submitted by 
the Office of Small Business Advocate (OSBA), at Docket 
No. C-2008-2041212, on April 25, 2008; the Met-Ed In-
dustrial Users Group (MEIUG) and the Penelec Indus-
trial Customer Alliance (PICA), at Docket No. C-2008-
2042339, on April 29, 2008; and the Office of Consumer 
Advocate (OCA), at Docket No. C-2008-2042277, on May 
5, 2008.  Met-Ed filed timely Answers to the complaints 
of OSBA, OCA and MEIUG/PICA. 
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By Order adopted on May 22, 2008, and entered on 

June 25, 2008, the Commission (1) instituted an investi-
gation of the justness and reasonableness of Met-Ed’s 
proposed TSC; (2) assigned the matter to the Office of 
Administrative Law Judge (OALJ) and directed the 
OALJ to consolidate the Complaints filed by the OSBA, 
OCA and MEIUG/PICA with the aforementioned inves-
tigation; (3) approved the implementation of Supplement 
No. 6, as well as Met-Ed’s requested deferral and recov-
ery plans, all subject to the outcome of the complaint/ 
investigation proceeding; and (4) directed the parties to 
address certain questions relating to Met-Ed’s filing.   

The Prehearing Conference was held on July 15, 2008, 
at which time the procedural schedule for this case was 
established.  After the Prehearing Conference, the Office 
of Trial Staff (OTS) informed the parties that it would not 
be participating in this matter.  Pursuant to the estab-
lished procedural schedule, Met-Ed, Penelec, and 
MEIUG/PICA served their respective prepared direct 
testimony.  Met-Ed, Penelec, and the OSBA filed pre-
pared rebuttal testimony.  MEIUG/PICA and the OSBA 
also served surrebuttal testimony. 

The hearing was held on January 14, 2009.2   Main and 
Reply Briefs were filed by Met-Ed, Penelec, MEIUG/ 
PICA, and OSBA.  The OCA filed a Main Brief.  After 
the filing of the Reply Briefs, MEIUG/PICA filed a peti-
tion to reopen the record.  Timely answers objecting to 
the reopening of the record were filed by Met-Ed and 
Penelec.  By Order issued April 1, 2009, the petition to 
reopen the record was denied.  This Order also formally 
closed the record in this matter. 

                                                  
2  Administrative Law Judge Colwell presided in my absence. 
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II.  DISCUSSION 

The TSC filings of Penelec and Met-Ed were consoli-
dated for hearing and decision.  However, given the dif-
ferent nature of the Commission’s actions with respect to 
each filing, and the fact that there are differences in the 
issues pertaining to each filing, the following discussion 
and decision will be bifurcated by utility.  This may result 
in some duplication of the discussion as the witnesses 
presented by OSBA and MEIUG/PICA did not present 
testimonies addressing the TSC filings of each utility 
separately. 

A.  BURDEN OF PROOF 
In proceedings before the Commission, Section 332(a) 

of the Public Utility Code (Code), 66 Pa. C.S. § 332(a) 
states the general rule that the proponent of a rule or 
order has the burden of proof, except as may otherwise 
be provided in Section 315, 66 Pa. C.S. § 315, or other 
relevant statute.  With respect to rate case proceedings 
before the Commission, Section 315 of the Code provides, 
in pertinent part, as follows: 

(a) Reasonableness of rates.—In any proceeding 
upon the motion of the commission, involving 
any proposed or existing rate of any public 
utility, or in any proceeding upon complaint 
involving any proposed increase in rates, the 
burden of proof shall be upon the utility. 

The term “rate” is defined in Section 102 of the Code, 66 
Pa. C.S. § 102, as: 

Every individual, or joint fare, toll, charge, rental, 
or other compensation whatsoever of any public 
utility, or contract carrier by motor vehicle, made, 
demanded, or received for any service within this 
part, offered, rendered, or furnished by such public 
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utility, or contract carrier by motor vehicle, wheth-
er in currency, legal tender, or evidence thereof, in 
kind, in services or in any other medium or manner 
whatsoever, and whether received directly or indi-
rectly, and any rules, regulations, practices, classifi-
cations or contracts affecting any such compensa-
tion, charge, fare, toll, or rental. 

Section 315 of the Code, 66 Pa. C.S. § 315, has been 
interpreted by the Commonwealth Court, Lower Fred-
erick Twp. Water Co. v. PA PUC, 48 Pa. Commonwealth 
Ct. 222, 226-227, 409 A.2d 505, 507 (1980), as follows: 

Section 315(a) of the Public Utility Code, 66 Pa. 
C.S. § 315(a), places the burden of proving the just-
ness and reasonableness of a proposed rate hike 
squarely on the public utility.  It is well-established 
that the evidence adduced by a utility to meet this 
burden must be substantial. 

With specific reference to rate proceedings, both the 
Commission and the courts have made it clear that the 
burden of proof does not shift to an intervenor challeng-
ing a requested rate increase.  While the burden of going 
forward may shift, the burden of proof remains on the 
utility, and this burden of establishing the justness and 
reasonableness of every component of its rate request is 
an affirmative one.  See, e.g., Berner v. PA PUC, 382 Pa. 
622, 631, 116 A.2d 738, 744 (1955); University of PA v. PA 
PUC, 405 A.2d 1217, 1228 (Pa. Cmwlth. Ct. 1984); and PA 
PUC v. Equitable Gas Company, 57 PA PUC 423 (1983), 
where the Commission stated, at 444, n. 37, that: 

There is no presumption of reasonableness which 
attaches to a utility’s claims, at least none which 
survive the raising of credible issues regarding a 
utility’s claims.  A utility’s burden is to affirmatively 
establish the reasonableness of its claim.  It is not 
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the burden of another to disprove the reason-
ableness of a utility’s claims. 

Accordingly, the record in this proceeding must be re-
viewed to determine whether the Respondent has satis-
fied the burden of proof.  Morrissey v. PA Dept. of High-
ways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. 
Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. Ct. 1982), aff ’d. 
501 Pa. 443, 461 A.2d 1234.  In addition to determining 
whether the Respondent has satisfied the burden of 
proof, care must be exercised to insure that the decision 
of the Commission is supported by substantial evidence 
in the record.  See, e.g., Section 704 of the Administrative 
Agency Law, 2 Pa. C.S. § 704. Norfolk & Western Ry. Co. 
v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie 
Resistor Corp. v. Unemployment Comp. Bd. of Review, 
166 A.2d 96 (Pa. Superior Ct. 1961); Murphy v. Comm., 
Dept. of Public Welfare, White Haven Center, 480 A.2d 
382 (Pa. Cmwlth. Ct. 1984); and PA PUC v. Equitable 
Gas Energy Company, 68 PA PUC 438 (1988). 

B.  PENELEC’S TSC FILING (M-2008-2036188, etc.) 
1.  Brief Summary Of The Evidence 

According to Penelec the TSC rates contained in 
Supplement No. 5 were calculated in accordance with the 
terms of its TSC Rider (Penelec St. 1, pp. 8 and 19-20).  
As such, the TSC rates provide for the recovery of 
transmission service costs that Penelec incurred, or will 
incur, through charges levied by PJM pursuant to PJM’s 
FERC-approved Open Access Transmission Tariff 
(OATT). (Id.). 

As part of its TSC filing, Penelec provided data per-
taining to the components of its transmission service 
costs and the revenues billed under its TSC (Penelec Ex. 
RAD-2).  Additional information, including copies of its 
six quarterly reports on the operation of the TSC, was 
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also provided, as discussed in Penelec witness D’Angelo’s 
direct testimony, and accompanying exhibits (Penelec St. 
1, pp. 9-12; Penelec Ex. RAD-3 through RAD-8).  Each 
quarterly report compares Penelec’s TSC revenues and 
TSC-recoverable costs and shows the cumulative differ-
ence between revenues and costs through the end of the 
reporting period. 

Penelec witness D’Angelo also testified concerning the 
complaint that PJM has filed at the FERC against nine 
private investment, i.e. “hedge,” funds that trade in the 
PJM market (Penelec St. 1, pp. 17-18).  According to Mr. 
D’Angelo, PJM’s complaint alleges that the funds mani-
pulated the market for financial transmission rights 
(FTRs) in December 2007 and January 2008 by creating 
congestion on transmission paths serving the load zones 
of Penelec and three other electric distribution compa-
nies.  PJM has asked the FERC to order the hedge funds 
to disgorge to PJM and PJM’s adversely affected mem-
bers the profits the funds may have garnered from their 
market manipulation.  Penelec is awaiting the outcome of 
an investigation by FERC that is expected to determine 
the impact of the improper conduct alleged in PJM’s 
complaint.  However, Penelec believes that any increase 
in congestion costs on its FTR paths would likely have 
been offset, in large part, by FTRs that it held.  None-
theless, Penelec has intervened in the FERC proceeding.  
Additionally, Penelec will flow through to customers in 
subsequent TSC calculations any money it may receive if 
the hedge funds are required to disgorge revenues and 
profits for their conduct that may have increased con-
gestion on FTR paths used by the Company (Penelec St. 
1, p. 18). 

Penelec witness Stathis explained how Penelec ac-
quires its power supply for default service (Penelec St. 2, 
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pp. 4-13).  He also described Penelec’s transmission risk 
management plan, including its use of Auction Revenue 
Rights (ARRs), FTRs and other financial products to 
hedge congestion risks (Penelec St. 2, pp. 14-18).   

Penelec witness Graves testified concerning two of the 
cost factors that contributed to the increase in its 
transmission costs, both during the reconciliation period 
and projected for the current application period.  These 
are the charges assessed by PJM for transmission con-
gestion and marginal losses.  Mr. Graves explained what 
these charges represent and how they are quantified.  In 
addition, he provided a review of the history and 
operation of the PJM, including its implementation of 
locational marginal pricing (LMP).  See, generally, Pene-
lec Statement No. 3. 

MEIUG/PICA witness Baron testified with respect to 
a number of issues raised by Penelec’s proposal to charge 
under-recovered costs and prospective costs through its 
TSC Rider.  These issues included:  the request to recov-
er costs associated with marginal losses on both an his-
toric basis (i.e., reconciliation period January 11, 2007 
through March 31, 2008) and on a going forward basis 
(i.e., computational period June 1, 2008 through May 31, 
2009); the reasonableness of Penelec’s request to recover 
congestion costs via the TSC; and the impact of Penelec’s 
unwinding of generation contracts on transmission costs.  
MEIUG/PICA St. 1, at 5-6. 

With regard to the marginal losses issue, MEIUG/ 
PICA witness Baron addressed the issue of whether it is 
reasonable to recover marginal loss costs via the TSC.  
As he discussed, Penelec had previously recovered 
average losses via the generation rate, which is subject to 
the statutory generation rate cap.  Because these aver-
age losses are already being recovered in the generation 
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rates, it is his opinion that it would be unreasonable to 
also permit recovery of marginal losses via the TSC.  
Additionally, he believes that a legitimate issue exists in 
this case of whether Penelec may request to recover, 
through the TSC, costs that have been subject to the 
generation rate cap.  MEIUG/PICA St. 1, at 6, 10-19.  In 
the event the Commission permits recovery of the 
historic undercollection of the TSC attributable to the 
marginal losses before June 1, 2008, Mr. Baron recom-
mends disallowance of interest on that undercollection, 
for the reason Met-Ed could have modified its TSC and 
didn’t.  MEIUG/PICA St. 1, at 19-20. 

MEIUG/PICA witness Baron also testified concerning 
issues related to Penelec’s requests to recover congestion 
costs in the TSC.  According to Mr. Baron, Penelec’s 
decision to sell energy produced by non-utility gen-
erators (NUGs) into the market, rather than using that 
supply to meet provider-of-last-resort (POLR) obliga-
tions, results in additional purchases via the FirstEnergy 
Solutions (FES) Partial Requirements Agreement 
(PRA).  He is concerned that this arrangement may re-
sult in Met-Ed and Penelec ratepayers incurring addi-
tional congestion costs, and recommends the Commission 
conduct an independent audit of these transactions.  
MEIUG/PICA St. 1, at 20-23. 

Finally, Mr. Baron testified concerning whether the 
increased transmission expenses associated with PRA 
purchases that were made as a result of the unwinding of 
generation contracts should have been factored into 
Penelec’s TSC at the time it was implemented in 2007.  
According to him, Penelec was aware that the Commis-
sion did not approve the proposed Request for Proposal 
(RFP) based contracts at the time the TSC compliance 
calculations were developed following the Commission’s 
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Order in the 2006 Rate Transition Proceedings.  Thus, he 
believes that it is reasonable to question why Penelec did 
not adjust transmission expenses to reflect the higher 
level of PRA purchases.  MEIUG/PICA St. 1, at 24-25. 

The OSBA did not present any direct evidence in this 
proceeding.  It did present its witness Kalcic’s rebuttal 
and surrebuttal testimony.  However, in response to a 
motion to strike Mr. Kalcic’s rebuttal testimony, an 
agreement was reached for the submission of a redacted 
version of Mr. Kalcic’s rebuttal testimony.  The issues 
raised by the OSBA, pertinent to this proceeding are 
that:  (a) Penelec is not entitled to recover carrying 
charges on the claimed marginal losses, because those 
losses were foreseeable by Penelec and could have been 
recovered in a timely fashion; (b) Penelec should not be 
permitted to recover interest on the under recovery of 
transmission costs resulting from the unwinding of 
generation contracts; and (c) Penelec’s reliance on a prior 
decision of the Commission to support the recovery of 
carrying charges is misplaced. 

The OCA did not present any witnesses in Penelec’s 
TSC proceeding.  It limited its participation to the filing 
of a Main Brief addressing the issue of the collection of 
marginal losses in the TSC rate.   

2.   Penelec’s Explanation For The Increase In The 
TSC 

Penelec’s costs reflected in the TSC rates set forth in 
its Supplement No. 5 represent an increase of $19.98 
million compared to the level of transmission costs used 
to calculate its initial TSC.  According to Penelec, $3.78 
million is attributable to its experienced undercollection 
and $16.2 million is attributable to expected increases 
during the prospective application period.  Penelec Ex-
hibit RAD-9 shows its experienced undercollection and 
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projected increase for the prospective computation 
period are the net result of increases and decreases in 
the components of Penelec’s transmission costs.  The 
principal factors driving those increases and decreases 
and the reasonableness of the costs Penelec has included 
in its TSC are explained below. 

a.   The Rejection of Penelec’s 2006 Rate Transi-
tion Plan Caused Its Actual Transmission 
Costs To Exceed The Estimates 

On April 10, 2006, Penelec filed a tariff supplement 
and supporting data requesting an increase in its distri-
bution rates and authority to establish a TSC.  At that 
time it also filed a petition for approval of a rate transi-
tion plan, which was consolidated with Met-Ed’s distribu-
tion rate case.  In the petition, Penelec requested the 
Commission to approve a plan that would have gradually 
moved (“transitioned”) its provider-of-last-resort (POLR) 
prices from the capped generation rates established in its 
1998 restructuring settlement to higher generation rates 
that reflected its actual costs to purchase a portion of its 
generation supply at market prices through a competitive 
request for proposals (RFP).  The “transition” would 
have occurred over four years with the RFP-derived 
contracts representing an increasing portion of Penelec’s 
POLR generation supply during that period.  Penelec St. 
1-R, at 16. 

Penelec’s initial TSC rate was calculated based on 
costs for the future test year employed in Penelec’s 
distribution rate case, which consisted of the twelve 
months ended December 31, 2006.  That calculation 
assumed a mix of generation sources that included the 
RFP-derived contracts.  The RFP-derived contracts 
required the generation suppliers to bear the cost of 
transmitting their power to Penelec’s load zone.  There-
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fore, according to Penelec it did not include in its TSC 
calculations any transmission costs associated with the 
portion of its POLR power supply that would be obtained 
from those suppliers.  In short, Penelec assumed it would 
be using the RFP-derived contracts to meets its POLR 
load, and developed its TSC calculation based on that 
assumption.  Penelec St. 1-R, at 16-17. 

Penelec’s transition plan was rejected by the Commis-
sion, which, according to Penelec, meant that it could not 
use the RFP-derived contracts to meet its POLR load, as 
it had assumed in developing the initial TSC.  Pa. P.U.C. 
v. Pennsylvania Elec. Co., Docket Nos. R 00061366 etc., 
entered January 11, 2007.  Thus, more power ended up 
being purchased under Penelec’s pre-existing PRA and, 
under the terms of that Agreement, Penelec was respon-
sible for the associated transmission costs to deliver that 
power to its load zone.   

However, those higher levels of transmission costs 
were not factored into Penelec’s initial TSC because of 
the inter-relationship of the transition plan’s generation 
and transmission components.  No adjustment was made 
to include the higher transmission costs in Penelec’s TSC 
when the Commission rejected the transition plan.  The 
combined effect of Penelec’s assumed use of the RFP-
derived contracts and the Commission’s rejections of its 
proposal was that Penelec’s initial TSC substantially un-
derstated its transmission costs and contributed approxi-
mately $14.3 million to the undercollection that it experi-
enced during the historic reconciliation period (i.e., from 
the effective date of the TSC through March 31, 2008).  
Penelec St. 1-R, at 17-18.  The understatement of Pene-
lec’s initial TSC also contributed approximately $17.8 
million to the increase in Penelec’s TSC costs for the pro-
spective application period (i.e., the period from June 1, 
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2008 through May 31, 2009).  Consequently, these in-
creases contributed $32 million to the net increase in 
Penelec’s transmission service costs.  Penelec Ex. RAD-
9. 

b.   Transmission Congestion Costs Actually Billed 
By PJM Differed From The Level Forecasted 
In Penelec’s 2006 Rate Case 

Penelec’s evidence is that transmission congestion oc-
curs when the transmission system is unable to transfer 
electricity from one area to another.  Penelec St. 1, at 14.  
Transmission constraints require PJM, as the trans-
mission system operator, to dispatch generation out of its 
optimal merit order because it must direct power flows in 
a pattern that will not damage transmission facilities.  
Penelec St. 3, at 10.  PJM calculates the costs associated 
with operating the transmission system to alleviate con-
gestion and charges those costs to buyers of transmission 
services pursuant to its OATT at FERC-approved rates.  
Penelec St. 3, at 13-14. 

In its final Order in Penelec’s 2006 rate case, the Com-
mission held that Penelec is entitled to recover trans-
mission congestion costs under its TSC.  Pa. P.U.C. v. 
Pennsylvania Elec. Co., supra.  The Commonwealth 
Court subsequently affirmed the Commission’s determi-
nation on this issue.  Met-Ed Indus. Users Group and 
Penelec Indus. Customer Alliance v. Pa. P.U.C., 960 
A.2d 189, 199 (Pa. Cmwlth 2008).  Penelec Ex. RAD-11. 

According to Penelec the actual transmission conges-
tion costs billed to it by PJM during the historic recon-
ciliation period were $1.9 million higher than Penelec’s 
forecast.  Penelec St. 1, at 14-15.  However, for the pro-
spective computation period, Penelec projects a decrease 
in congestion costs of approximately $5.7 million.  Pene-
lec Ex. RAD-9.  The differences in congestion costs con-
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tributed a $3.8 million decrease to the total net change in 
Penelec’s TSC costs.  

c.   Penelec’s Initial TSC Did Not Include The 
Cost Of Firm Point-To-Point Transmission 
Service Acquired In 2007 To Increase Trans-
mission Reliability 

Penelec secured firm Point-To-Point transmission ser-
vice from PJM for a critical transmission path beginning 
June 1, 2007.  Penelec St. 1, at 15.  According to Penelec 
Firm Point-To-Point transmission service is afforded a 
higher “priority” by PJM than standard Network Inte-
gration Transmission Service that Penelec otherwise 
would have over this path.  As a result, firm Point-To-
Point service reduces the risk of an energy transaction 
being curtailed or “cut” by PJM.  Penelec St. 2, at 18.  

Penelec secured the Firm Point-To-Point transmission 
service after the conclusion of its 2006 rate case in which 
the initial TSC rate was set and, therefore, the cost of 
that service was not reflected in the TSC during the rec-
onciliation period.  Firm Point-To-Point service contrib-
uted approximately $7.9 million to the net undercollection 
Penelec experienced during the historic reconciliation 
period.  Penelec Ex. RAD-9.  The addition of this service 
also contributed approximately $10.1 million to the in-
crease in Penelec’s TSC for the prospective application 
period.  Consequently, the addition of firm Point-To-
Point service contributed $18 million to Penelec’s net in-
crease in transmission service costs.  Penelec Ex. RAD-9. 
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d.   On June 1, 2007, PJM Began Imposing 

Charges For A New Category Of Costs—
Transmission Marginal Losses—That Had 
Not Existed When Penelec’s Initial TSC Rates 
Were Established 

Penelec’s position is that marginal transmission losses 
are a cost of electric transmission that is inherent to a 
power system.  As power is transmitted over long dis-
tances, resistance in the lines dissipates some of the elec-
tric energy in the form of heat.  Transmission losses are 
not constant, but increase in relation to the amount of 
current delivered.  Certain regions of the transmission 
grid are more exposed to losses than others because they 
are further from generation sources or are served by 
lower voltage lines.  Transmission losses also vary by lo-
cation and time of use.  Penelec St. 3, at 18. 

Despite the variables that affect the level and cost of 
transmission losses, PJM had historically accounted for 
such losses by averaging their costs across the entire 
PJM system and over the entire accounting period.  
Penelec St. 3, at 19.  The charges to load serving entities 
(LSEs) were grossed-up based on pre-determined aver-
age loss factors and, as a result, the cost of average losses 
was implicitly embedded in PJM’s various charges to 
LSEs.  Penelec St. 3, at 19. 

However, on June 1, 2007, PJM, with FERC approval, 
changed the way it billed LSEs for transmission losses in 
two ways.  First, it removed embedded transmission loss 
costs from its other charges and established a separate 
charge to recover those costs.  Second, PJM began cal-
culating location-specific and time-specific marginal loss 
prices for each location, or “node,” on its system.  Aban-
doning average cost accounting for marginal pricing of 
transmission losses did not change the total loss com-
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pensation PJM collected.  However, it did alter the pat-
tern of recovery; some utilities pay more and others less 
under marginal loss billing than they did under the aver-
age loss method.  Penelec St. 3, at 20.  Penelec is one of 
the utilities that experienced an increase under marginal 
loss pricing. 

The transmission marginal loss charges appeared on 
PJM’s bill for the first time in June 2007.  Thus, they 
were not reflected in Penelec’s calculation of the TSC in 
its 2006 base rate case which employed a future test year 
ended December 31, 2006.  Penelec St. 1-R, at 7.  Accord-
ingly, in June 2007, Penelec began to incur transmission 
marginal loss charges that it was not recovering in its 
TSC.  These charges contributed approximately $7.2 
million to the undercollection Penelec experienced during 
the historic reconciliation period.  Penelec Ex. RAD-9.  
The addition of these new charges also contributed 
approximately $16.3 million to the increase in Penelec’s 
TSC for the prospective application period.  Accordingly, 
$23.5 million of Penelec’s total increase is attributable to 
PJM’s introduction of transmission marginal loss pricing.  
Penelec Ex. RAD-9. 

e.   Other Transmission Service Costs Billed By 
PJM Were Lower Than Penelec Had Fore-
casted 

Penelec’s initial TSC calculation reflected an expected 
increase in PJM’s rates for Network Integration Trans-
mission Service that did not occur.  Penelec St. 1, at 15.  
This difference between estimated and actual charges 
reduced Penelec’s undercollection by $12.5 million and 
reduced its increase for the prospective computation 
period by $10.0 million.  As a result, this element reduced 
Penelec’s total increase by $22.5 million.  Penelec Ex. 
RAD-9, line 5. 
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Similarly, several other categories of PJM charges 

were less than Penelec had estimated.  Penelec St. 1, at 
15-16.  These differences between actual and estimated 
charges reduced Penelec’s undercollection by $18.9 mil-
lion and reduced its increase for the prospective compu-
tation period by $9.6 million.  As a result, these elements 
reduced Penelec’s total increase by $28.5 million.  
Penelec Ex. RAD-9, line 6. 

f.    Increases In The TSC Drive Increases In 
Penelec’s Gross Receipts Tax 

Penelec’s TSC revenues are subject to Gross Receipts 
Tax.  Consequently, according to Penelec, the net in-
crease in its transmission service costs recoverable under 
the TSC must be “grossed-up” for Gross Receipts Tax 
that Penelec pays to the Commonwealth.  The increase in 
Gross Receipts Tax contributed approximately $276,000 
to Penelec’s undercollection for the historic reconciliation 
period.  Penelec Ex. RAD-9, line 6 and approximately 
$900,000 to the increase in Penelec’s costs for the pro-
spective TSC application period.  Consequently, approxi-
mately $1.18 million of Penelec’s total net increase is 
attributable to Gross Receipts Tax. 

3.   The Inclusion of Marginal Losses In Penelec’s 
TSC 

As previously noted, Penelec included marginal loss 
charges from PJM in its TSC calculation.  These charges 
contributed approximately $7.2 million to the undercol-
lection Penelec experienced during the historic recon-
ciliation period.  Penelec Ex. RAD-9.  The addition of 
these new charges also contributed approximately $16.3 
million to the increase in Penelec’s TSC for the prospec-
tive application period.  Consequently, $23.5 million of 
Penelec’s total increase is attributable to PJM’s intro-
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duction of transmission marginal loss pricing.  Penelec 
Ex. RAD-9. 

MEIUG/PICA oppose the collection of the marginal 
loss charges through the TSC.  It is their position that 
the marginal losses are generation-related costs and, 
therefore, not eligible for collection through a transmis-
sion rate component.  Moreover, as generation-related 
costs, the Companies’ recovery of marginal losses is sub-
ject to the generation rate cap that remains in place for 
the protection of Penelec customers until December 31, 
2010.  Therefore, the Commission must prohibit Penelec 
from recovering marginal losses through the TSC.  To do 
otherwise would violate federal precedent on marginal 
losses, thwart the statutorily mandated generation rate 
caps that Penelec voluntarily extended until Decem-
ber 31, 2010, and violate the Public Utility Code’s just 
and reasonable standard.  MEIUG/PICA Main Brief, at 
16-17. 

According to MEIUG/PICA witness Baron, “losses” 
refer to the loss of scheduled megawatts that occurs 
when power is transmitted from the point of generation 
to the point of delivery.  The losses result in a cost in-
curred by PJM in maintaining and delivering the level of 
scheduled power.  MEIUG/PICA St. 1, Exhibit SJB-2.  
MEIUG/PICA notes that between 1997 and May 31, 
2007, PJM utilized an “average loss” billing method 
which recovered the cost of losses equally from all loads.  
Beginning June 1, 2007, PJM implemented the marginal 
loss method of billing, where the effect of losses on the 
marginal costs of delivering energy is factored into the 
energy price, the LMP.  Mr. Baron notes that marginal 
losses are a component of the LMP, and the LMP is the 
FERC-approved method for pricing wholesale gener-
ation in many wholesale power markets, including PJM.  
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Thus, MEIUG/PICA conclude that such losses, are re-
lated to the wholesale price of generation.  As support for 
its position, MEIUG/PICA reference determination of 
the Federal Energy Regulatory Commission (FERC), of 
May 1, 2006, in Atlantic City Electric Company, et al. v. 
PJM Interconnection, L.L.C., at Docket No. EL06-55-
000, and November 6, 2006, in Atlantic City Electric 
Company, Delmarva Power & Light Company, and Po-
tomac Electric Power Company, Docket Nos. EL06-55-
001 and EL06-55-002. 

It is the position of MEIUG/PICA that since FERC 
has classified losses as generation related losses, the 
Commission cannot approve Penelec’s proposed recovery 
of marginal losses in the TSC, as that would be incon-
sistent with federal precedent.  To the extent that Penn-
sylvania law might permit recovery of marginal losses as 
part of the TSC, such an allowance must be deemed pre-
empted by the FERC determination.  Additionally, it is 
the position of MEIUG/PICA that permitting recovery of 
marginal losses through the TSC would violate the 
generation rate caps currently in place, and is prohibited 
by the Commonwealth Court’s Opinion in ARRIPA v. 
Pa. PUC, 437 A.2d 636, 668, (Pa. Cmwlth. 2002). 

In the event that the Commission approves Penelec’s 
TSC filing to permit recovery of marginal losses, 
MEIUG/PICA argue that its current generation rates 
must be revised to remove the “average loss component”, 
in order to prevent double recovery of losses from rate-
payers.  According to MEIUG/PICA, losses historically 
have been recognized as energy-related costs.  Con-
sistent with this long-standing treatment of losses, Pene-
lec’s current generation rates are designed to recover 
average loss costs.  See, MEIUG/PICA St. No. 1 at 16 17.  
Therefore, the TSC proposal, if approved, would result in 
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the Companies recovering average losses in their current 
generation rates and marginal losses via the TSC, 
resulting in an impermissible double recovery.  MEIUG/ 
PICA Main Brief, at 24-27. 

Additionally, MEIUG/PICA opposes the recovery of 
marginal losses incurred during the 2007 computational 
year as being violative of the rule against retroactive 
ratemaking.  According to MEIUG/PICA, Penelec was 
aware of the FERC-mandated implementation of mar-
ginal losses in the PJM wholesale power market and the 
potential cost impact of such a market design change, yet 
Penelec did not seek Commission guidance on the appro-
priate treatment of such costs either in its 2006 Rate 
Transition Plans or in its compliance filings.  Although 
Penelec did not obtain Commission approval to recover 
marginal losses in the TSC (or any other rate component) 
or seek Commission approval to defer marginal loss 
costs, it now categorizes marginal loss costs incurred 
during the 2007 computational year as underrecovered 
transmission-related costs recoverable via the TSC.  The 
PUC should disallow the request to recover these historic 
marginal loss costs as inconsistent with the rule against 
retroactive ratemaking.  See, Popowsky v. Pa. PUC, 642 
A.2d 648, 651 (Pa. Comwlth. 1994). 

MEIUG/PICA notes that Penelec filed its Rate Tran-
sition Plan with the Commission on April 10, 2006, and 
that on May 1, 2006, FERC issued its Order directing 
PJM to adopt a marginal loss method in lieu of the then 
utilized average loss method.  According to MEIUG/ 
PICA, Penelec was not only aware of the proceeding 
before FERC, but advocated in favor of the change to 
marginal loss.  See, e.g., MEIUG/PICA St. No. 1 at Ex-
hibit SJB-4.  Thus, MEIUG/PICA concludes that since 
Penelec was not only aware of the proceedings before 
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FERC, and was aware of the potential financial impact 
such a change would have, supported the change to 
marginal losses, and failed to bring this matter to the 
attention of the Commission in either its 2006 Rate 
Transition Plan or its subsequent compliance filings, it 
failed to properly raise this issue and cannot now be 
permitted recovery for marginal losses after June 1, 
2007.  See Columbia Gas of Pa., Inc. v. Pa. PUC, 613 
A.2d 74, 78 (Pa. Comwlth. 1992), and MEIUG/PICA Main 
Brief, at 27-31.   

In its Main Brief, the OCA supports the position of the 
MEIUG/PICA that the Commission should reject the 
inclusion of marginal line losses in the TSC.  In this 
regard the OCA argues that MEIUG/PICA presented 
“compelling” evidence that the inclusion of this claim in 
the TSC will result in a double collection.  Additionally, 
the OCA argues that “the Companies’ ” rebuttal testi-
mony is unresponsive and is contradicted by their own 
past treatment of line losses as a generation cost.  The 
OCA, however only references the rebuttal evidence of 
Met-Ed.  It does not address any rebuttal testimony of 
Penelec. 

The OSBA does not appear to challenge the inclusion 
of marginal losses in the TSC.  The OSBA does oppose, 
however, the claim for carrying charges on the undercol-
lected marginal losses.  The OSBA argues that Penelec 
was aware, as early as 2005, that the implementation of 
marginal losses by PJM would result in higher LMP 
costs, it failed to include an estimate of the expected 
marginal losses in the 2006-2007 rate proceeding.  Since 
the FERC Order to implement marginal losses was 
issued less than one month after the rate filing, Penelec 
could have modified its filing to include reasonable 
estimate of such losses.  Further, it could have included 
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such losses in its compliance filing at the end of the rate 
proceeding.  Lastly, the OSBA notes that Penelec could 
have recovered the marginal losses under Rider D of the 
TSC, once it became aware that marginal losses were not 
included in the TSC.  Thus, it is the OSBA’s position that 
since there was time and procedures available to Penelec 
to recover the marginal losses sooner, and since it did not 
do so, it should not be permitted to now recover carrying 
charges on the underrecovered marginal losses. 

In its Reply Brief, Penelec argues that LMPs cur-
rently include three cost components: (1) the marginal 
cost of energy; (2) transmission congestion; and (3) trans-
mission marginal losses.  While the marginal cost of 
energy is a generation cost, the other two components 
are clearly transmission costs.  See, e.g., Penelec St. 3-R, 
at 3.  Penelec also argues that both the Commission and 
the Commonwealth Court have concluded that these 
costs are transmission related rather than a function of 
generation.  Pa. P.U.C. v. Pennsylvania Elec. Co., Dock-
et Nos. R-00061367, etc., entered January 11, 2007, and 
Met-Ed Indus. Users Group and Penelec Indus. 
Customer Alliance v. Pa. P.U.C., 960 A.2d 189, 199 (Pa. 
Cmwlth. 2008).  Penelec also argues that MEIUG/PICA 
mischaracterized the FERC Order attached to the 
MEIUG/PICA Main Brief as Appendix D, by stating the 
FERC had concluded that marginal losses were a cost of 
generation.  Thus, according to Penelec, there is no 
Federal “preemption” issue in this case. 

With respect to the OSBA’s position that Penelec 
could have revised its TSC to include a reasonable esti-
mate of the losses to be incurred by PJM’s implemen-
tation of marginal losses, Penelec argues that this was 
raised for the first time in the OSBA’s brief.  Addi-
tionally, Penelec argues that the OSBA’s position impli-
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citly concedes the point that Penelec could not have 
reasonably estimated the PJM transmission marginal 
losses prior to 2007.  Penelec Reply Brief, at 15-17. 

4.   The Claim For Carrying Charges On Under-
Recovered Transmission Charges 

MEIUG/PICA also oppose Penelec’s proposed recov-
ery of carrying charges pertaining to the under recovery 
of transmission costs, because the under recovery was 
the result of Penelec failure to properly project its trans-
mission costs in its rate transition plan.  In this regard 
MEIUG/PICA refer to the proposal in the rate transition 
plan for the elimination of the generation rate caps to 
permit it to acquire increasing amounts of generation 
from the market through an RFP and passing the higher 
market costs through to customers through higher 
generation rates.  MEIUG/PICA also notes that Pene-
lec’s proposed TSC in the rate transition plan was based 
on calculations of transmission costs resulting from its 
proposed generation rate cap exception request instead 
of on the transmission costs incurred in its PRA with 
FES.  According to MEIUG/PICA when the Commission 
rejected the generation rate cap exception request in the 
rate transition plan, Penelec should have modified its 
projected transmission costs. Having failed to modify its 
projected transmission costs, Penelec should not now be 
permitted to recover approximately $14 million in in-
terest expense that could have been avoided.  See, 
MEIUG/PICA St. No. 1 at 24-25; Tr. 125-126. 

Penelec argues that MEIUG/PICA, as well as the 
OSBA, err by focusing on individual elements in the TSC, 
whereas its claim is for its total net undercollections, and 
not the amount by which any specific element of the TSC 
was undercollected.  Additionally, as shown on Penelec 
Exhibit RAD-9, had Penelec revised its TSC to reflect 
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the increased costs that would have been incurred for 
both transmission marginal losses and the “unwinding” 
of the generation contracts Penelec would have experi-
enced a net over collection of the TSC in the amount of 
approximately $21 million.  Accordingly, it is Penelec’s 
position that there is no valid reason to deny carrying 
charges on its TSC net undercollection.  See, Penelec 
Reply Brief, at 13-14, and 17-18. 

5.   The Request For An Independent Audit Of Con-
gestions Costs 

Finally, MEIUG/PICA urge the Commission to “inde-
pendently audit and investigate” transactions between 
Penelec and FES pursuant to the “Partial Requirements 
Agreement” (PRA), and the congestion cost impact of 
Penelec’s decision to sell its NUG power into the market 
and purchase replacement power from FES.  According 
to MEIUG/PICA, since FES has the power to select 
where to deliver the power into PJM, its delivery decision  
can determine, to a large extent, the level of congestion 
costs and marginal losses incurred by the Companies and 
ultimately passed through to ratepayers via the TSC.  
See MEIUG/PICA Statement No. 1 at 20.  See, also, 
MEIUG/PICA Main Brief, at 35-37. 

It is Penelec’s position that this recommendation is not 
based on any evidence in this proceeding tending to 
indicate that FES has selected delivery points in order to 
minimize its costs and increase the congestion costs paid 
by Penelec.  In fact, as Penelec notes in its Main Brief, 
MEIUG/PICA witness Baron, acknowledged that this is 
an entirely theoretical concern because there is no evi-
dence that FES is engaging in profit maximizing conduct 
at the expense of Penelec.  See, MEIUG/PICA St. 1, at 
21-22. 
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Further, Penelec notes that it presented evidence in 

this case that it and FES have acted reasonably and in 
the best interest of Penelec’s customers.  Specifically, 
Penelec’s witness Graves conducted a detailed study of 
the delivery points actually employed by FES and the 
delivery points that FES could have used but chose not 
to.  Mr. Graves explained that the delivery points used by 
FES are at or in close proximity to the physical genera-
tion sources that supply power under the PRA.  Penelec 
St. 3-R, at 8-9.  Additionally, Mr. Graves’ detailed eco-
nomic analysis showed that the delivery points FES used 
actually increased FES’ costs and reduced Penelec’s 
congestion compared to the range of delivery points that 
were available under the PRA.  In fact, over the 2006-
2007 period studied by Mr. Graves, FES could have 
saved as much as $20 per MWh by using alternative de-
livery points, but did not.  Penelec St. 3-R, at 9.  Penelec 
argues that the evidence in this case clearly shows that 
there is no basis for Mr. Baron’s alleged “concerns.” 

6.  ALJ’s Recommendations 
Upon review of the record in this proceeding, it is 

clear that marginal losses, contrary to the position of 
MEIUG/PICA, are transmission not generation costs.  It 
is also clear on this record that generation is used as the 
proxy for determining the bills amount for the marginal 
losses.  Further, no party disputes the fact that marginal 
losses are billed by PJM as transmission costs.  Accord-
ingly, it is my opinion that the marginal losses are appro-
priately included in the TSC.  This results in my recom-
mendation that the position of MEIUG/PICA, opposing 
the inclusion of marginal losses in the TSC, should be 
rejected.   

MEIUG/PICA’s position that approval of the TSC 
should be followed by a revision of Penelec’s generation 
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rates removing the “average loss component” to preclude 
double-recovery of losses from ratepayers should also be 
rejected.  There is no evidence in this record that Penelec 
is recovering any transmission-related costs through its 
generation rates.  Penelec correctly points out that the 
position of MEIUG/PICA is based on a misinterpretation 
of exhibits presented by Penelec in its 1998 restructuring 
proceeding and its 2006 rate case.  Additionally, as noted 
by Penelec, the exhibit in the 1998 restructuring pro-
ceeding proposing the generations rate excluded trans-
mission line losses in the development of the then pro-
posed generation rates.  (Tr. 36-38; Penelec Main Brief, 
at 29). 

It is also my recommendation that MEIUG/PICA’s 
proposed exclusion of the marginal losses incurred in the 
2007 computational year from the TSC rates in Penelec’s 
Supplement No. 5 should be rejected.  The allowance of 
such costs will not, as claimed by MEIUG/PICA violate 
the principle against retroactive ratemaking.  As Penelec 
correctly notes, Penelec Reply Brief, at 11-13, this is a 
proceeding to set rates for a prospective period designed 
to recover the projected transmission costs plus a recoup-
ment of any past undercollection or less any refund for 
past overcollection.  An analogous parallel to this pro-
ceeding would be the annual gas cost filings by the 
Commonwealth’s gas public utilities pursuant to Section 
1307(f) of the Code.  Thus, this proceeding is unlike rate 
proceedings under Section 1308(d) of the Code, where 
the proscription against retroactive ratemaking is appli-
cable.  Accordingly, it is my opinion that there is no legal 
bar to the allowance of the recovery of the marginal 
losses for the 2007 computational year. 

With respect to the OSBA’s position that the claim for 
carrying charges on the undercollected marginal losses 
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because Penelec did not revise its TSC to include a rea-
sonable estimate of the losses to be incurred by PJM’s 
implementation of marginal losses, Penelec correctly in 
its Reply Brief argues that this was raised for the first 
time in the OSBA’s Main Brief.  See, Penelec Reply Brief, 
at 15.  In general rate cases, the Commission has stated, 
Pennsylvania Public Utility Commission v. UGI Corp., 
58 Pa. P.U.C. 155, 205 (1984), that: 

. . . we would be very hesitant to ever adopt an 
adjustment where an opposing party was denied 
the opportunity to examine the underlying position 
through cross-examination. 

See, also, Pennsylvania Public Utility Commission v. 
Pennsylvania Power & Light Co., 57 Pa. P.U.C. 559, 597-
598 (1983); and Pennsylvania Public Utility Commis-
sion v. Philadelphia Electric Co., Docket No. R-811626, 
entered May 21, 1982. 

In my opinion, rejecting a position raised by a party 
for the first time in the briefing stage of a proceeding is 
appropriate not only in general rate increase cases, but 
all other cases before the Commission.  Not only has the 
opposing party been denied the opportunity to test the 
position through cross-examination, it has also been 
denied the opportunity to present its own evidence on the 
issue.  Therefore, the OSBA’s proposed disallowance of 
carrying charges on the undercollected marginal losses 
should be rejected. 

After considering the positions of Penelec and 
MEIUG/PICA, it appears that there is no legal impedi-
ment to the allowance of carrying charges on the under-
collected TSC charges claimed by Penelec.  The real 
question to be answered with respect to this claim is 
whether the inclusion of the carrying charges renders the 
TSC rates in Penelec’s Supplement No. 5, unjust, unlaw-
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ful, and unreasonable.  The MEIUG/PICA criticize Pene-
lec for failing to more accurately forecast its TSC costs.  
Its proposed disallowance appears to be punitive in na-
ture, rather than an adjustment necessary to ensure just 
and reasonable rates.  The evidence presented by Pene-
lec in this case adequately explains the circumstances 
surrounding the resulting undercollection of the TSC 
costs, and notes that the claim for carrying charges is 
only with respect to the total net undercollection, and not 
on any undercollection of a specific cost element of the 
TSC.  Considering the record as a whole on this issue, it 
is my opinion that the Commission should reject the 
MEIUG/PICA proposed disallowance of carrying 
charges on Penelec’s undercollection of the TSC charges. 

Lastly, I recommend that the Commission reject the 
MEIUG/PICA proposal for an independent audit of 
congestion costs.  There is no evidentiary basis in the 
record that would support the adoption of this proposal.  
As noted by MEIUG/PICA’s own witness, the proposal is 
based on theoretical concern, and not on any evidence 
that FES has selected delivery points to the detriment of 
Penelec or its customers.  To support a recommendation 
of this nature, more is required than a mere trace of 
evidence or a suspicion of the existence of a fact sought to 
be established.  Norfolk & Western Ry. Co. v. PA PUC, 
supra.; Erie Resistor Corp. v. Unemployment Comp. Bd. 
of Review, supra.; and Murphy v. Dept. of Public Wel-
fare, White Haven Center, supra. 

Consistent with the foregoing, it is my recommen-
dation that the Commission’s May 22, 2008 approval of 
Supplement No. 5 subject to adjudication of the com-
plaints filed against it be made final, and that the com-
plaints filed against Penelec’s Supplement No. 5 by the 
OSBA, at Docket No. C-2008-2041260; the OCA, at 
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Docket No. C-2008-2042292; and the MEIUG/PICA, at 
Docket No. C-2008-2042426, be dismissed. 

C.  MET-ED’S TSC FILING (M-2008-2036197, etc.) 
1.  Brief Summary Of The Evidence 

Met-Ed witness D’Angelo noted that Met-Ed’s 2006 
rate transition proceeding included proposed increases in 
generation and transmission rates, and included Met-
Ed’s proposal to collect transmission costs through a rec-
onciling rider, the TSC.  According to Mr. D’Angelo, the 
Commission, in its Order entered January 11, 2007, re-
jected the proposed generation rate increase of the rate 
transition plan, and adopted the TSC without modifi-
cation.  He described the Commission’s Order as author-
izing Met-Ed to implement the TSC to recover from re-
tail energy customers all applicable transmission costs 
incurred to acquire transmission service from PJM under 
PJM’s OATT.  Met-Ed St. 1, at 4. 

According to Mr. D’Angelo, Met-Ed’s 2006 TSC filing 
was based on 2006 projected transmission costs.  Met-Ed 
applied a normalization adjustment to its proposed TSC 
rates which reduced the projected base level trans-
mission service costs to reflect the impact of its genera-
tion proposal to procure supply within its footprint as 
part of the generation aspect of the case.  The generation 
proposals of the rate transition case were rejected with-
out a corresponding adjustment to increase transmission 
service costs.  Thus, when the Company continued to 
procure its energy and capacity from FirstEnergy Solu-
tions (FES), the full costs of transporting the energy to 
the Company were not reflected in the TSC rate.  Met-
Ed St. 1, at 5. 

Mr. D’Angelo noted that Met-Ed’s April 14, 2008 TSC 
filing consisted of Supplement No. 5 to Tariff Electric – 
Pa. P.U.C. No. 50 (Supplement No. 5), Schedule A which 
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supports Supplement No. 5, and Supplement No. 6 to 
Tariff Electric – Pa. P.U.C. No. 50 (Supplement No. 6), 
Schedule B supporting Supplement No. 6.  Supplement 
Nos. 5 and 6 were filed as alternatives.  One or the other 
would become effective on June 1, 2008, but not both.  
Supplement No. 5 contained rates based on a conven-
tional calculation of Met-Ed’s TSC.  Supplement No. 6 
contained rates based on a calculation of the TSC that 
amortizes Met-Ed’s “E factor” under recovery and a por-
tion of Met-Ed’s prospective costs over periods that ex-
tend beyond the end of the next Computational Year.  
Met-Ed St. 1, at 8-9. 

In addition to the April 2008 TSC filing, Mr. D’Angelo 
noted that Met-Ed has been filing quarterly reports on 
the operation of the TSC with the Commission and the 
Bureau of Audits, as well as the OCA and OSBA, in 
accordance with the terms and conditions of Rider D, the 
TSC.  At the time of his direct testimony, Met-Ed had 
filed six quarterly reports.  Met-Ed St. 1, at 9-12; Met-Ed 
Exs. RAD 3 through RAD-8. 

It is Mr. D’Angelo’s testimony that, if Met-Ed had not 
presented an alternate recovery of its TSC costs pro-
viding for the recovery of such costs through an extended 
amortization period, then, under conventional TSC 
filings, and to permit full recovery of Met Ed’s prior and 
current period transmission service costs, the TSC would 
need to increase on an average retail basis from 11.847 
mills per kWh to 30.229 mills per kWh, or about $282.6 
million.  The residential class TSC would increase from 
12.750 mills per kWh to 32.520 mills per kWh; the 
commercial class TSC would increase from 11.780 mills 
per kWh to 30.040 mills per kWh; and the industrial class 
would increase from 10.560 mills per kWh to 26.940 mills 
per kWh.  Met-Ed. St. 1, at 13-14. 
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Mr. D’Angelo testified concerning the reasons for the 

filed increase in the TSC.  He also testified concerning 
the reason for submitting the alternate TSC rates in Sup-
plement No. 6.  Met-Ed St 1, at 14-16, and 18-19; Met-Ed 
Ex. RAD-9.  Mr. D’Angelo also provided Met-Ed’s re-
sponses to the following two of the four questions raised 
by the Commission in its Order entered June 25, 2008, 
permitting Supplement No. 6 to become effective subject 
to the outcome of the complaint/investigation proceeding:  
(a) why was Metropolitan Edison Company’s undercollec-
tion so significant for the proceeding fifteen (15) month 
period; and why is Metropolitan Edison Company’s 
proposed transmission increase so much larger than 
Pennsylvania Electric Company’s, as both are subject to 
the same PJM transmission rules.  Met Ed St. 1, at 20-23. 

Met-Ed witness Stathis testified concerning Met-Ed’s 
(i) power supply procurement objective for its customers 
who have not chosen a third party supplier as recorded 
by and reported to PJM Regional Transmission Organi-
zation (RTO), (ii) power supply procurements required to 
meet that objective, (iii) risk management transactions 
and their associated costs and benefits, and (iv) financial 
performance of the Company’s power supply.  See, 
generally, Met-Ed St. No. 2. 

Mr. Stathis described Met-Ed as a “load serving en-
tity” (LSE) in PJM, which means Met-Ed must procure 
the full service wholesale load-following energy and 
energy related services for its customers who have not 
chosen a third party supplier as recorded by and re-
ported to the RTO.  The objective is to minimize the total 
delivered wholesale costs related to securing the re-
quired power supply while complying with the Com-
pany’s risk management policy.  Met-Ed St. 2, at 2.  He 
identified several components of Met-Ed’s power supply 
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procurements designed to meet its Provider of Last 
Resort Obligation (POLR), and discussed the expenses 
incurred to provide its wholesale obligations in the PJM 
RTO.  Met-Ed St. 2, at 4-14. 

Additionally, Mr. Stathis testified concerning the “risk 
management transactions”, undertaken by Met-Ed, as 
well as the costs and benefits associated therewith in 
connection with managing the risks pertaining to conges-
tion and long-haul transmission service.  Met-Ed St. 2, at 
14-20.  He also testified to the availability of other power 
supply procurement approaches to enable Met-Ed to 
meet its procurement objective.  Met-Ed St. 2, at 20-21.  
Lastly, he responded to the fourth of the Commission’s 
questions raised in its Order of June 25, 2008, which is:  
how much were generation costs related to supply for 
Metropolitan Edison Company default service decreased 
or mitigated as a result of those corresponding increases 
in its claimed transmission related costs.  Met-Ed St. 2, 
at 21-22. 

Met-Ed witness Graves testified concerning the 
growth and scope of PJM’s operations since becoming an 
RTO.  This included describing the geographic extent of 
PJM, the location of its major load centers, areas of 
transmission constraint, and the location of Met-Ed, as 
well as Penelec, in relation to the transmission constraint 
areas.  Met-Ed St. 3, at 3-7.  He also provided an explan-
ation of congestion and other elements of LMP, including 
the impact of congestion on LMP prices, the components 
of the LMP and how they are calculated, and the use of 
the LMP to calculate “congestion rents”, which are paid 
to whatever party owns the rights to the financial bene-
fits of the transmission transfer capability between the 
injection and withdrawal points, the FTRs.  Met-Ed St. 3, 
at 7-16.  Mr. Stathis identified the points at which Met-
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Ed receives power from FES under the PRA, the amount 
Met-Ed is paying for under the PRA, and the congestion 
costs incurred with respect to power delivered from 
Beaver Valley (BV) and the Michigan-First Energy 
(MichFE) interface.  He also testified concerning the 
difference in the cost of power at the PJM West hub and 
the Met-Ed zone.  Met-Ed St. 3, at 16 20.  He also testi-
fied that marginal transmission losses are a component of 
the LMP, explained the effect of marginal transmission 
losses on Met-Ed’s LMP.  Met-Ed St. 3, at 20-23.  Lastly, 
in response to one of the Commission’s questions in its 
June 25, 2008 Order, he identified the steps he believed 
Met-Ed could take to mitigate congestion and marginal 
loss costs in the future.  Met-Ed St. 3, at 23-25. 

MEIUG/PICA witness Baron testified with respect to 
a number of issues raised by Met-Ed’s proposal to charge 
under recovered costs and prospective costs through its 
TSC Rider.  These issues included:  the request to recov-
er costs associated with marginal losses on both an his-
toric basis (i.e., reconciliation period January 11, 2007 
through March 31, 2008) and on a going forward basis 
(i.e., computational period June 1, 2008 through May 31, 
2009); the reasonableness of Penelec’s request to recover 
congestion costs via the TSC; and the impact of Penelec’s 
unwinding of generation contracts on transmission costs.  
MEIUG/PICA St. 1, at 5-6. 

With regard to the marginal losses issue, MEIUG/ 
PICA witness Baron addressed the issue of whether it is 
reasonable to recover marginal loss costs via the TSC.  
As he discussed, Met-Ed had previously recovered aver-
age losses via the generation rate, which is subject to the 
statutory generation rate cap.  Because these average 
losses are already being recovered in the generation 
rates, it is his opinion that it would be unreasonable to 
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also permit recovery of marginal losses via the TSC.  
Additionally, he believes that a legitimate issue exists in 
this case of whether Met-Ed may request to recover, 
through the TSC, costs that have been subject to the 
generation rate cap.  MEIUG/PICA St. 1, at 6, 10-19.  In 
the event the Commission permits recovery of the 
historic undercollection of the TSC attributable to the 
marginal losses before June 1, 2008, Mr. Baron recom-
mends disallowance of interest on that undercollection, 
for the reason Met-Ed could have modified its TSC and 
didn’t.  MEIUG/PICA St. 1, at 19-20. 

MEIUG/PICA witness Baron also testified concerning 
issues related to Met-Ed’s requests to recover congestion 
costs in the TSC.  According to Mr. Baron, Met-Ed’s de-
cision to sell energy produced by non-utility generators 
(NUGs) into the market, rather than using that supply to 
meet Provider Of Last Resort (POLR) obligations, re-
sults in additional purchases via the FirstEnergy Solu-
tions (FES) Partial Requirements Agreement (PRA).  
He is concerned that this arrangement may result in 
Met-Ed and Penelec ratepayers incurring additional 
congestion costs, and recommends the Commission 
conduct an independent audit of these transactions.  
MEIUG/PICA St. 1, at 20-23. 

Finally, Mr. Baron testified concerning whether the 
increased transmission expenses associated with PRA 
purchases that were made as a result of the “unwinding 
of generation contracts” should have been factored into 
Penelec’s TSC at the time it was implemented in 2007.  
According to him, Penelec was aware that the Commis-
sion did not approve the proposed Request for Proposal 
(RFP) based contracts at the time the TSC compliance 
calculations were developed following the Commission’s 
Order in the 2006 Rate Transition Proceedings.  Thus, he 
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believes that it is reasonable to question why Penelec did 
not adjust transmission expenses to reflect the higher 
level of PRA purchases.  MEIUG/PICA St. 1, at 24-25. 

The OSBA did not present any direct evidence in this 
proceeding.  It did present its witness Kalcic’s rebuttal 
and surrebuttal testimony.  However, in response to a 
motion to strike Mr. Kalcic’s rebuttal testimony, an 
agreement was reached for the submission of a redacted 
version of Mr. Kalcic’s rebuttal testimony.  The issues 
raised by the OSBA, pertinent to this proceeding that:  
(a) Penelec is not entitled to recover carrying charges on 
the claimed marginal losses, because those losses were 
foreseeable by Penelec and could have been recovered in 
a timely fashion; (b) Penelec should not be permitted to 
recover interest on the under recovery of transmission 
costs resulting from the unwinding of generation con-
tracts; and (c) Penelec’s reliance on a prior decision of the 
Commission to support the recovery of carrying charges 
is misplaced. 

The OCA did not present any witnesses in Penelec’s 
TSC proceeding.  It limited its participation to the filing 
of a Main Brief addressing the issue of the collection of 
marginal losses in the TSC rate.   

2.  Responses To The Commission’s Questions 
In its Order entered June 25, 2008, permitting Met-

Ed’s Supplement No. 6, to become effective, subject to 
disposition of the complaints filed against it, and 
instituting an investigation into Met-Ed’s TSC, directed, 
in Ordering Paragraph 6 (Slip Opinion, at 9-10), as 
follows: 

6. That the Parties to the consolidated complaint 
proceeding shall consider the following questions: 
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 (a) Why was Metropolitan Edison Company’s 

undercollection so significant for the pre-
ceding fifteen (15) month period? 

 (b) Why is Metropolitan Edison Company’s  
proposed transmission increase so much 
larger than Pennsylvania Electric Com-
pany’s, as both are subject to the same PJM 
transmission service rules? 

 (c) What steps can Metropolitan Edison Com-
pany take to reduce its transmission costs 
going forward? 

 (d) How much were generation costs related to 
supply for Metropolitan Edison Company 
default service decreased or mitigated as a 
result of these corresponding increases in 
its claimed transmission related costs?  

Met-Ed witness D’Angelo provided the following 
answers to the Commission’s questions 6(a) & (b) in Met-
Ed St. 1, at 21-23: 

Q. Why was Met-Ed’s under-collection so signifi-
cant for the proceeding fifteen (15) month period? 

A. As previously noted, the TSC established in the 
2006 rate transition plan base rate case for the 
Company was set at too low a rate to recover all 
transmission costs on a current basis.  The Com-
pany has been consistently and significantly under-
collecting its transmission costs since the imple-
mentation of the TSC from day one.   

 Through a normalization adjustment, the base 
level of transmission service costs was reduced 
during the rate transition case proceeding to reflect 
the impact of the Company’s generation proposal to 
procure supply within its footprint as part of the 
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generation portion of the case.  Since the Compa-
ny’s generation rate transition plan was not adopt-
ed by the Commission, the normalization adjust-
ment decreasing the TSC created a shortfall in the 
rate.   

 In addition, there has been an increase in con-
gestion costs on an actual basis compared to the 
level forecasted in the rate transition case proceed-
ing.  Also, effective June 1, 2007, Met-Ed secured a 
firm Point-to-Point reservation service from PJM 
and a new transmission cost category, Marginal 
Transmission Losses, was introduced.  Neither of 
these two additional cost categories was anticipated 
and reflected in the TSC established during the 
2006 rate transition plan case at Docket No. R-
00061366.   

 The above cost factors drove a significant under-
collection at Met-Ed of $144.8 million for the recon-
ciliation period of January 11, 2007 through March 
31, 2008. 

Q. Why is Met-Ed’s proposed transmission in-
crease so much larger than Pennsylvania Electric 
Company’s, as both are subject to the same PJM 
transmission rules? 

A. Although Met-Ed and Penelec are subject to the 
same rules of the PJM system, the economic impact 
is not uniform for each company or transmission 
user.  Due to its geographic location, Met-Ed is 
subject to congestion constraints far more often 
than Penelec.  As discussed by Mr. Frank C. 
Graves, in Met Ed Statement No. 3, the eastern 
side of PJM incurs more congestion, on average, 
than other regions in PJM.  Met-Ed has a greater 
exposure to congestion because its service territory 
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is further east when compared to Penelec’s service 
territory.  In fact, Penelec’s congestion costs actu-
ally decreased during the period in question. 

Met-Ed witness Graves gave the following response to 
the Commission’s question 6(c) in Met-Ed St. 3, at 23-25: 

Q. 36. What are steps that Met-Ed could take to 
mitigate congestion and marginal loss costs in the 
future? 

A. While no distribution company can totally 
insulate itself from potentially large and un-
predictable increases in the price of congestion and 
marginal losses, there are a few ways they can 
reduce the size of their customers’ exposure.  A not 
necessarily exhaustive list includes: 

 1) Using local distributed generation to assure 
reliability and to avoid energy, capacity, losses, and 
congestion charges on power obtained from more 
distant sources—I understand that, beginning in 
2001, Met-Ed put into place a local distributed gen-
eration (“LDG”) program.  Met-Ed’s LDG program 
initially aimed at providing back-up reliability to its 
local service area.  Starting in 2007, it also has 
scheduled these facilities to reduce the LMP costs 
of extreme peaks for the Met Ed load zone.  I un-
derstand that the York Distributed Generator pro-
gram currently being implemented consists of 48 
mobile-truck-mounted diesel generators.  The total 
capacity is approximately 60 MW installed at seven 
substations in the York, PA area; this is enough to 
serve 2 percent of Met-Ed’s peak load.  Distributed 
generators can reduce congestion into the load zone 
and alleviate peak capacity requirements when it is 
most needed.  Recent increases in the PJM capacity 
prices amplify the value of a local distributed gen-
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eration portfolio, so Met-Ed intends to triple the 
current size of the program by 2011. 

 2) Pursuing energy efficiency initiatives to 
reduce the demand quantities exposed to rising 
costs, including congestion.  Energy efficiency is 
emerging as an important cost control option, in 
part because the cost of new capacity has signifi-
cantly increased during the past several years and 
because of likely future environmental surcharges 
such as CO2 prices.  Energy efficiency programs 
may also lead to load growth reductions that reduce 
or defer the need to invest in new generation 
capacity and transmission infrastructure. 

 3) Introducing market-based dynamic real-time 
pricing that reflects super-peak LMPs and conges-
tion prices.  This may also improve competitiveness 
in power markets, by introducing price elasticity 
into the market. 

 4) Supporting transmission projects proposed 
and approved as part of PJM’s RTEP (Regional 
Transmission Expansion Program) process.  A re-
cent PJM study indicated that these projects could 
conceivably lower Met-Ed’s congestion costs by as 
much as $6.12/MWh in 2012, relative to what they 
otherwise would be. 

Of course, such alternatives must be evaluated for 
cost-effectiveness, then combined and prioritized 
for implementation in a sophisticated program that 
has been granted regulatory approvals.  These 
approvals would include the means of cost recovery, 
along with protections against lost recovery of pre-
existing fixed costs, and perhaps incentives.  For 
such programs to be material in avoiding future 
electricity costs after 2010, when the POLR price 
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caps and the PRA expire, they would have to begin 
implementation before then. 

The answer to the Commission’s question 6(d) was 
provided by Met-Ed Witness Stathis, Met-Ed St. 2, at 21-
22: 

Q. Please respond to the following Commission 
Directed Question:  “How much were generation 
costs related to supply for Metropolitan Edison 
Company default service decreased or increased as 
a result of those corresponding increases in its 
claimed transmission related costs?” 

A. As I have noted earlier in my testimony, Met-Ed 
manages its power supply to minimize the total cost 
of providing default service to our customers. By 
both unwinding the September 2006 RFP supply 
plan and then selling Met-Ed non-utility output to 
market (as discussed by Witness D’Angelo in Met-
Ed Statement No.1) and instead purchasing the 
replacement power from FES under the PRA, Met-
Ed reduced its total power supply cost by 
approximately $76 million over the period January 
2007 through May 2008. The generation savings 
associated with that reduction in total costs was 
approximately $188 million over the same period. 

Some of Met-Ed’s costs claimed in its TSC are chal-
lenged by the parties to this proceeding.  However, no 
party has challenged Met-Ed’s answers to the Commis-
sion’s questions. 

3.   Met-Ed’s Explanation For The Increase In The 
TSC 

It is Met-Ed’s position that the TSC rates set forth in 
Supplement No. 6 reflect its proposal to mitigate the 
impact on customers of increases in historic and pro-
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jected transmission costs by amortizing a portion of those 
costs over prospective periods ending December 31, 2010.  
Met-Ed notes that in its June 25, 2008 Order, the 
Commission permitted Met-Ed to put Supplement No. 6 
into effect pending the outcome of this proceeding.  
Subject to the aforementioned Commission-approved 
amortizations, the TSC rates in Supplement No. 6 were 
calculated in accordance with the terms of Met-Ed’s TSC 
Rider (Met-Ed St. 1, pp. 8 and 23-24).  As such, Met-Ed’s 
TSC rates provide for the recovery of transmission 
service costs that Met-Ed incurred, or will incur, through 
charges levied by PJM pursuant to PJM’s FERC-
approved OATT.  Met-Ed Main Brief, at 10.  

As noted by Met-Ed witness D’Angelo, for Met-Ed to 
fully recover its prior and current period transmission 
service costs, the TSC would need to increase on an 
average retail basis from 11.847 mills per kWh to 30.229 
mills per kWh, or about $282.6 million.  The residential 
class TSC would increase from 12.750 mills per kWh to 
32.520 mills per kWh; the commercial class TSC would 
increase from 11.780 mills per kWh to 30.040 mills per 
kWh; and the industrial class would increase from 10.560 
mills per kWh to 26.940 mills per kWh.  Met Ed St. 1, at 
13-14. 

In his testimony, witness D’Angelo identified seven 
main causes for the change in the TSC, five of which he 
described as contributing to the increase and two of 
which helped to offset that decrease.  Met-Ed St. 1, at 14-
16; Met-Ed St. 1-R, at 14-18; and Met-Ed Ex. RAD 9.  
The principal factors driving those increases and 
decreases and the reasonableness of the costs Met-Ed 
has included in its TSC are explained below. 
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a.   The Rejection of Met-Ed’s 2006 Rate Tran-

sition Plan Caused Its Actual Transmission 
Costs To Exceed The Estimates 

On April 10, 2006, Met-Ed filed a tariff supplement 
and supporting data requesting an increase in its distri-
bution rates and authority to establish a TSC.  At the 
same time, Met-Ed filed a Petition for Approval of a Rate 
Transition Plan, which was consolidated with Met-Ed’s 
distribution rate case.  In the Petition, Met-Ed asked the 
Commission to approve a plan that would have “tran-
sitioned” its Provider of Last Resort (POLR) prices from 
the capped generation rates established in its 1998 
Restructuring Settlement to higher generation rates that 
reflected Met-Ed’s actual costs to purchase a portion of 
its generation supply at market prices through a com-
petitive request for proposals (RFP).  The “transition” 
would have occurred over four years with the RFP-
derived contracts representing an increasing portion of 
Met-Ed’s POLR generation supply during that period.  
Met-Ed St. 1-R, at 16. 

Met-Ed’s initial TSC rate was calculated based on 
costs for the future test year employed in Met-Ed’s dis-
tribution rate case, which consisted of the twelve months 
ended December 31, 2006.  The calculation assumed a 
mix of generation sources and included the RFP-derived 
contracts, which required the generation suppliers to 
bear the cost of transmitting their power to the Com-
pany’s load zone.  Thus, Met-Ed did not include in its 
TSC calculations any transmission costs associated with 
the portion of its POLR power supply that would be 
obtained from those suppliers.  In short, the TSC calcu-
lation was tied to the proposed transition plan and to the 
assumed use of the associated RFP-derived contracts to 
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meet the Company’s POLR load.  Met-Ed St. 1-R, at 16-
17. 

Met-Ed’s proposed transition plan was rejected by the 
Commission, which meant, according to Met-Ed, that the 
RFP-derived contracts were not to be used to meet the 
Company’s POLR load, as was assumed in developing its 
initial TSC.  Pa. P.U.C. v. Metropolitan Edison Co., 
Docket Nos. R-00061366 etc., entered January 11, 2007.  
This meant that more power ended up being purchased 
under Met-Ed’s pre-existing PRA and, under the terms 
of the PRA, Met-Ed is responsible for the associated 
transmission costs to deliver that power to its load zone.  
However, those higher levels of transmission costs were 
not factored into the initial TSC because of the inter-rela-
tionship of the transition plan’s generation and trans-
mission components.  No adjustment was made to include 
the higher transmission costs in Met-Ed’s TSC when the 
Commission rejected the transition plan.  As a result, 
Met-Ed’s initial TSC substantially understated its trans-
mission costs and contributed approximately $40 million 
to the undercollection that Met-Ed experienced during 
the historic reconciliation period (i.e., from effective date 
of the TSC through March 31, 2008).  Met-Ed St. 1-R, at 
17-18.  The understatement of Met-Ed’s initial TSC also 
contributed approximately $32 million to the increase in 
Met-Ed’s TSC costs for the prospective application peri-
od (i.e., the period from June 1, 2008 through May 31, 
2009).  Consequently, $72 million of Met-Ed’s total in-
crease is attributable to the initial understatement of the 
TSC.  Met-Ed Ex. RAD-9. 
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b.   Transmission Congestion Costs Actually Billed 

By PJM Differed From The Level Forecasted 
In Met-Ed’s 2006 Rate Case 

Transmission congestion occurs when the transmis-
sion system is unable to transfer electricity from one area 
to another.  Met-Ed St. 1, at 15.  Constraints on trans-
mission require PJM, as the transmission system opera-
tor, to dispatch generation out of its optimal merit order 
because it must direct power flows in a pattern that will 
not damage transmission facilities.  Met-Ed St. 3, at 10.  
PJM calculates the costs associated with operating the 
transmission system to alleviate congestion and charges 
those costs to buyers of transmission services pursuant 
to its OATT at FERC-approved rates.  Met-Ed St. 3, at 
13-14.   

In its final Order in Met-Ed’s 2006 rate case, the Com-
mission held that Met-Ed is entitled to recover trans-
mission congestion costs under its TSC.  Pa. P.U.C. v. 
Metropolitan Edison Co., supra.  The Commonwealth 
Court subsequently affirmed the Commission’s deter-
mination on this issue.  Met-Ed Indus. Users Group and 
Penelec Indus. Customer Alliance v. Pa. P.U.C., 960 
A.2d 189, 199 (Pa. Cmwlth 2008).  Met-Ed Ex. RAD-11. 

The actual transmission congestion costs billed to Met-
Ed by PJM were substantially higher than Met-Ed’s 
forecast.  Met-Ed St. 1, at 15.  This variance was caused 
by an increase in overall transmission congestion costs 
across PJM, as well as an increase in the number of 
hours that Met-Ed experienced transmission congestion 
over the transmission paths that deliver power to the 
Met-Ed load zone.  Met-Ed St. 3, at 16.  As Mr. Graves 
explained, transmission congestion has become more 
pervasive and the costs imposed by transmission conges-
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tion have increased in the past few years because of 
structural changes in PJM.  Met-Ed St. 3, at 16. 

The increase in actual transmission congestion costs 
between 2006 and 2007 contributed approximately $80.6 
million to the undercollection Met-Ed experienced during 
the historic reconciliation period (Met-Ed Ex. RAD-9).  
The increase in actual congestion costs also contributed 
approximately $51.6 million to the increase in Met-Ed’s 
TSC for the prospective application period.  Consequent-
ly, $132.2 million of Met-Ed’s total increase is attribu-
table to the increase in transmission congestion costs 
above forecasted levels.  Met-Ed Ex. RAD-9. 

c.   Met-Ed’s Initial TSC Did Not Include The 
Cost Of Firm Point-To-Point Transmission 
Service Acquired In 2007 To Increase Trans-
mission Reliability 

Beginning June 1, 2007, Met-Ed secured firm Point-
To-Point transmission service from PJM for a critical 
transmission path.  Met-Ed St. 1, at 15.  Firm Point-To-
Point transmission service is afforded a higher “priority” 
by PJM than standard Network Integration Transmis-
sion Service that Met-Ed otherwise would have over this 
path.  As a result, firm Point-To-Point service reduces 
the risk of an energy transaction being curtailed or “cut” 
by PJM.  Met-Ed St. 2, at 18.  

Firm Point-To-Point transmission service was secured 
well after the conclusion of Met-Ed’s 2006 rate case, in 
which the initial TSC rate was set and, therefore, the cost 
of that service was not reflected in the TSC during the 
reconciliation period.  Firm Point-To-Point service con-
tributed approximately $7.9 million to the undercollection 
Met-Ed experienced during the historic reconciliation 
period.  Met-Ed Ex. RAD-9.  The addition of this service 
also contributed approximately $10.1 million to the in-
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crease in Met-Ed’s TSC for the prospective application 
period.  As a result $18 million of Met-Ed’s total increase 
is attributable to Met-Ed’s acquisition of Point-To-Point 
service.  Met-Ed Ex. RAD-9. 

d.   On June 1, 2007, PJM Began Imposing 
Charges For A New Category Of Costs— 
Transmission Marginal Losses—That Had 
Not Existed When Met-Ed’s Initial TSC Rates 
Were Established 

Marginal transmission losses are a cost of electric 
transmission that is inherent to a power system.  As pow-
er is transmitted over long distances, resistance in the 
lines dissipates some of the electric energy in the form of 
heat.  Transmission losses are not constant, but increase 
in relation to the amount of current delivered.  Certain 
regions of the transmission grid are more exposed to 
losses than others because they are further from gen-
eration sources or are served by lower voltage lines.  
Transmission losses also vary by location and time of use.  
Met Ed St. 3, at 20. 

Despite the variables that affect the level and cost of 
transmission losses, PJM had historically accounted for 
such losses by averaging their costs across the entire 
PJM system and over the entire accounting period.  Met-
Ed St. 3, at 21.  The charges to load serving entities 
(LSEs) were grossed-up based on pre-determined aver-
age loss factors and, as a result, the cost of average losses 
was implicitly embedded in PJM’s various charges to 
LSEs.  Met-Ed St. 3, at 21. 

On June 1, 2007, PJM, with FERC approval, changed 
the way it bills LSEs for transmission losses in two ways.  
First, it removed embedded transmission loss costs from 
its other charges and established a separate charge to 
recover those costs.  Second, PJM began calculating loca-
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tion-specific and time-specific marginal loss prices for 
each location, or “node,” on its system.  Abandoning aver-
age cost accounting for marginal pricing of transmission 
losses did not change the total loss compensation PJM 
collected.  However, it did alter the pattern of recovery; 
some utilities pay more and others less under marginal 
loss billing than they did under the average loss method.  
Met-Ed is one of the utilities that experienced an 
increase under marginal loss pricing.  Met-Ed St. 3, p. 22. 

Because transmission marginal loss charges appeared 
on PJM’s bill for the first time in June 2007, they were 
not reflected in Met-Ed’s calculation of the TSC in its 
2006 base rate case which, as previously explained, em-
ployed a future test year ended December 31, 2006.  Met-
Ed St. 1-R, at 7.  Accordingly, in June 2007, Met-Ed be-
gan to incur transmission marginal loss charges that it 
was not recovering in its TSC.  These charges contrib-
uted approximately $38.7 million to the undercollection 
Met-Ed experienced during the historic reconciliation 
period.  Met-Ed Ex. RAD-9.  The addition of these new 
charges also contributed approximately $42 million to the 
increase in Met-Ed’s TSC for the prospective application 
period.  Thus, $80.7 million of Met-Ed’s total increase is 
attributable to PJM’s introduction of transmission mar-
ginal loss pricing.  Met-Ed Ex. RAD-9. 

e.   Increases In The TSC Drive Increases In Met-
Ed’s Gross Receipts Tax 

TSC revenues are subject to Gross Receipts Tax.  
Therefore, increases in Met-Ed’s transmission service 
costs recoverable under the TSC must be “grossed-up” 
for Gross Receipts Tax that Met-Ed pays to the Com-
monwealth.  The increase in Gross Receipts Tax contrib-
uted approximately $9.5 million to Met-Ed’s undercol-
lection for the historic reconciliation period and contrib-
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uted approximately $7.2 million to the increase in Met-
Ed’s costs for the prospective application period.  $16.7 
million of Met-Ed’s total increase is attributable to Gross 
Receipts Tax.  Met-Ed Ex. RAD-9. 

4.   The Inclusion Of Marginal Losses in Met-Ed’s 
TSC 

As previously noted, Met-Ed included marginal loss 
charges from PJM in its TSC calculation.  These charges 
contributed approximately $38.7 million to the under-
collection Met-Ed experienced during the historic recon-
ciliation period.  Met-Ed Ex. RAD-9.  The addition of 
these new charges also contributed approximately $42.0 
million to the increase in Met-Ed’ TSC for the pro-
spective application period.  Consequently, $80.7 million 
of Met-Ed’s total increase is attributable to PJM’s intro-
duction of transmission marginal loss pricing.  Met Ed 
Ex. RAD-9. 

MEIUG/PICA oppose the collection of the marginal 
loss charges through the TSC.  It is their position that 
the marginal losses are generation-related costs and, 
therefore, not eligible for collection through a transmis-
sion rate component.  Moreover, as generation-related 
costs, Met-Ed’s recovery of marginal losses is subject to 
the generation rate cap that remains in place for the pro-
tection of Met-Ed customers until December 31, 2010.  
Therefore, the Commission must prohibit Met-Ed from 
recovering marginal losses through the TSC.  To do oth-
erwise would violate federal precedent on marginal loss-
es, thwart the statutorily mandated generation rate caps 
that Met-Ed voluntarily extended until December 31, 
2010, and violate the Public Utility Code’s just and rea-
sonable standard.  MEIUG/PICA Main Brief, at 16-17. 

According to MEIUG/PICA witness Baron, “losses” 
refer to the loss of scheduled megawatts that occurs 
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when power is transmitted from the point of generation 
to the point of delivery.  The losses result in a cost in-
curred by PJM in maintaining and delivering the level of 
scheduled power.  MEIUG/PICA St. 1, Exhibit SJB-2.  
MEIUG/PICA notes that between 1997 and May 31, 
2007, PJM utilized an “average loss” billing method 
which recovered the cost of losses equally from all loads.  
Beginning June 1, 2007, PJM implemented the marginal 
loss method of billing, where the effect of losses on the 
marginal costs of delivering energy is factored into the 
energy price, the LMP.  Mr. Baron notes that marginal 
losses are a component of the LMP, and the LMP is the 
FERC-approved for pricing wholesale generation in 
ma[n]y wholesale power markets, including PJM.  Thus, 
MEIUG/PICA conclude that such losses, being related to 
the wholesale price of generation.  As support for its 
position, MEIUG/PICA reference determination of the 
Federal Energy Regulatory Commission (FERC), of 
May 1, 2006, in Atlantic City Electric Company, et al. v. 
PJM Interconnection, L.L.C., at Docket No. EL06-55-
000, and November 6, 2006, in Atlantic City Electric 
Company, Delmarva Power & Light Company, and 
Potomac Electric Power Company, Docket Nos. EL06-
55-001 and EL06-55-002. 

It is the position of MEIUG/PICA that since FERC 
has classified losses as generation related losses, the 
Commission cannot approve Met-Ed’s proposed recovery 
of marginal losses in the TSC, as that would be incon-
sistent with federal precedent.  To the extent that Penn-
sylvania law might permit recovery of marginal losses as 
part of the TSC, such an allowance must be deemed pre-
empted by the FERC determination.  Additionally, it is 
the position of MEIUG/PICA that permitting recovery of 
marginal losses through the TSC would violate the 
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generation rate caps currently in place, and is prohibited 
by the Commonwealth Court’s Opinion in ARRIPA v. 
Pa. PUC, 437 A.2d 636, 668, (Pa. Cmwlth. 2002). 

In the event that the Commission approves Met-Ed’s 
TSC filing to permit recovery of marginal losses, 
MEIUG/PICA argue that its current generation rates 
must be revised to remove the “average loss component,” 
in order to prevent double recovery of losses from rate-
payers.  According to MEIUG/PICA, losses historically 
have been recognized as energy-related costs.  Con-
sistent with this long-standing treatment of losses, Met-
Ed’s current generation rates are designed to recover 
average loss costs.  See, MEIUG/PICA St. No. 1 at 16 17.  
Therefore, the TSC proposal, if approved, would result in 
Met-Ed recovering average losses in their current gen-
eration rates and marginal losses via the TSC, resulting 
in an impermissible double recovery.  MEIUG/PICA 
Main Brief, at 24-27. 

Additionally, MEIUG/PICA opposes the recovery of 
marginal losses incurred during the 2007 computational 
year as being violative of the rule against retroactive 
ratemaking.  According to MEIUG/PICA, Met-Ed was 
aware of the FERC-mandated implementation of mar-
ginal losses in the PJM wholesale power market and the 
potential cost impact of such a market design change, yet 
Met-Ed did not seek Commission guidance on the 
appropriate treatment of such costs either in its 2006 
Rate Transition Plans or in its compliance filings.  
Although Met-Ed did not obtain Commission approval to 
recover marginal losses in the TSC (or any other rate 
component) or seek Commission approval to defer 
marginal loss costs, it now categorizes marginal loss costs 
incurred during the 2007 computational year as “under-
recovered” transmission-related costs recoverable via the 
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TSC.  The PUC should disallow the request to recover 
these historic marginal loss costs as inconsistent with the 
rule against retroactive ratemaking.  See, Popowsky v. 
Pa. PUC, 642 A.2d 648, 651 (Pa. Comwlth. 1994).   

MEIUG/PICA notes that Met-Ed filed its Rate Tran-
sition Plan with the Commission on April 10, 2006, and 
that on May 1, 2006, FERC issued its Order directing 
PJM to adopt a marginal loss method in lieu of the then 
utilized average loss method.  According to MEIUG/ 
PICA, Met-Ed was not only aware of the proceeding be-
fore FERC, but advocated in favor of the change to mar-
ginal loss.  See, e.g., MEIUG/PICA St. No. 1 at Exhibit 
SJB-4.  Thus, MEIUG/PICA concludes that since Met-
Ed was not only aware of the proceedings before FERC, 
and was aware of the potential financial impact such a 
change would have, supported the change to marginal 
losses, and failed to bring this matter to the attention to 
the Commission in either its 2006 Rate Transition Plan or 
its subsequent compliance filings, it failed to properly 
raise this issue and cannot now be permitted recovery for 
marginal losses after June 1, 2007.  See Columbia Gas of 
Pa., Inc. v. Pa. PUC, 613 A.2d 74, 78 (Pa. Comwlth. 
1992), and MEIUG/PICA  Main Brief, at 27-31.   

In its Main Brief, the OCA supports the position of the 
MEIUG/PICA that the Commission should reject the in-
clusion of marginal line losses in the TSC.  In this regard 
the OCA argues that MEIUG/PICA presented “compel-
ling” evidence that the inclusion of this claim in the TSC 
will result in a double collection.  Additionally, the OCA 
argues that “the Companies’ ” rebuttal testimony is unre-
sponsive and is contradicted by their own past treatment 
of line losses as a generation cost.  The OCA, however 
only references the rebuttal evidence of Met-Ed.  It does 
not address any rebuttal testimony of Met-Ed. 
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The OSBA does not appear to challenge the inclusion 

of marginal losses in the TSC.  The OSBA does oppose, 
however, the claim for carrying charges on the undercol-
lected marginal losses.  The OSBA argues that Met-Ed 
was aware, as early as 2005 that the implementation of 
marginal losses by PJM would result in higher LMP 
costs, it failed to include an estimate of the expected 
marginal losses in the 2006-2007 rate proceeding.  Since 
the FERC Order to implement marginal losses was 
issued less than one month after the rate filing, Met-Ed 
could have modified its filing to include reasonable 
estimate of such losses.  Further, it could have included 
such losses in its compliance filing at the end of the rate 
proceeding.  Lastly, the OSBA notes that Met-Ed could 
have recovered the marginal losses under Rider D of the 
TSC, once it became aware that marginal losses were not 
included in the TSC.  Thus, it is the OSBA position that 
since there was time and procedures available to Met-Ed 
to recover the marginal losses sooner, and since it did not 
do so, it should not be permitted to now recover carrying 
charges on the under recovered marginal losses. 

In its Reply Brief, Met-Ed argues that LMPs current-
ly include three cost components: (1) the marginal cost of 
energy; (2) transmission congestion; and (3) transmission 
marginal losses.  While the marginal cost of energy is a 
generation cost, the other two components are clearly 
transmission costs.  See, e.g., Met-Ed St. 3-R, at 3.  Met-
Ed also argues that both the Commission and the Com-
monwealth Court have concluded that these costs are 
transmission related rather than a function of generation.  
Pa. P.U.C. v. Pennsylvania Elec. Co., Docket Nos. R-
00061367, etc., entered January 11, 2007, and Met-Ed 
Indus. Users Group and Penelec Indus. Customer Alli-
ance v. Pa. P.U.C., 960 A.2d 189, 199 (Pa. Cmwlth. 2008).  
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Met Ed also argues that MEIUG/PICA mischaracterized 
the FERC Order attached to the MEIUG/PICA Main 
Brief as Appendix D, by stating the FERC had concluded 
that marginal losses were a cost of generation.  Thus, 
according to Penelec, there is no Federal “preemption” 
issue in this case. 

With respect to the OSBA’s position that Met-Ed 
could have revised its TSC to include a reasonable esti-
mate of the losses to be incurred by PJM’s implemen-
tation of marginal losses, Met-Ed argues that this was 
raised for the first time in the OSBA’s brief.  Addition-
ally, Met-Ed argues that the OSBA’s position implicitly 
concedes the point that Met-Ed could not have reason-
ably estimated the PJM transmission marginal losses 
prior to 2007.  Met-Ed Reply Brief, at 14-15. 

5.   The Claim For Carrying Charges On Under 
Recovered Transmission Charges 

MEIUG/PICA also oppose Met-Ed’s proposed re-
covery of carrying charges pertaining to the under recov-
ery of transmission costs, because that was the result of 
Met-Ed’s failure to properly project its transmission 
costs in its rate transition plan.  In this regard MEIUG/ 
PICA refer to the proposal in the rate transition plan for 
the elimination of the generation rate caps to permit it to 
acquire increasing amounts of generation from the 
market through an RFP and passing the higher market 
costs through to customers through higher generation 
rates.  MEIUG/PICA also notes that Met-Ed’s proposed 
TSC in the rate transition plan was based on calculations 
of transmission costs resulting from its proposed gen-
eration rate cap exception request instead of on the 
transmission costs incurred in its PRA with FES.  Ac-
cording to MEIUG/PICA when the Commission rejected 
the generation rate cap exception request in the rate 
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transition plan, Met-Ed should have modified its pro-
jected transmission costs. Having failed to modify its pro-
jected transmission costs, Met-Ed should not now be per-
mitted to recover approximately $32 million in interest 
expense that could have been avoided.  See, MEIUG/ 
PICA St. No. 1 at 24-25; Tr. 125-126. 

Met-Ed argues that MEIUG/PICA, as well as the 
OSBA, err by focusing on individual elements in the TSC, 
whereas its claim is for its total net undercollections, and 
not the amount by which any specific element of the TSC 
was undercollected.  Met-Ed also argues that had it used 
the simulation study referenced by MEIUG/PICA wit-
ness Baron to estimate future PJM charges, Met-Ed 
would have decreased its initial TSC, thus increasing its 
historic undercollection. Additionally, as shown on Met-
Ed Ex. RAD-9, had Met-Ed revised its TSC to reflect the 
increased costs that would have been incurred for both 
transmission marginal losses and the “unwinding” of the 
generation contracts Met-Ed would have experience[d] a 
net overcollection of the TSC in the amount of approx-
imately $21 million.  Accordingly, it is Met Ed’s position 
that there is no valid reason to deny carrying charges on 
its TSC net undercollection.  See, Met-Ed Main Brief, at 
33-35; and Met-Ed Reply Brief, at 13-17. 

6.   Carrying Charges on Amortized Marginal Loss 
Costs 

This is an issue that pertains solely to Met-Ed’s TSC 
filing.  It is the position of MEIUG/PICA that the Com-
mission should deny carrying charges on Met-Ed’s de-
ferred recovery of marginal loss costs.  According to the 
MEIUG/PICA, carrying costs incurred on the recovery 
of these amortized under recovered marginal losses do 
not constitute prudently incurred costs.  Had Met-Ed 
had proactively addressed the recovery of marginal 
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losses in the context of its 2006 Rate Transition Pro-
ceeding, it would not be faced with a $38.7 million margi-
nal loss undercollection for the 2007 Computational Year.  
Most likely this would have enabled Met-Ed to avoid the 
need for amortization of these costs and the resulting 
incurrence of carrying charges.  Instead, the need to 
amortize these costs along with Met-Ed’s request for 
accompanying carrying charges, ratepayers must carry a 
heavier burden.  Thus, to ensure that Met-Ed ratepayers 
realize just and reasonable rates, the Commission must 
disallow Met-Ed’s request to recover carrying charges on 
amortized marginal loss costs, as proposed in Supple-
ment No. 6.  MEIUG/PICA Main Brief, at 31-32.  See, 
also, MEIUG/PICA St. 1, at 19-20. 

It is Met-Ed’s position on this issue that permitting it 
to recover interest on its undercollection of transmission 
marginal loss charges is equitable and appropriate.  Met-
Ed argues that had it been able to include a reasonable 
estimate of those charges in its initial TSC, as postulated 
by MEIUG/PICA witness Baron, customers would have 
paid those amounts during the initial TSC application 
period.  In that event, Met-Ed would have obtained, and 
customers would have lost, the time value of customers’ 
payments of the increased TSC.  In fact, the reverse 
occurred.  The lower initial TSC gave customers a time 
value benefit and imposed a time value cost on Met-Ed.  
Charging interest on the undercollection simply brings 
the Company’s future recovery closer to the present val-
ue of its prior period expenditures.  In fact, since Met-Ed 
is proposing an interest rate of only 6%, customers may 
actually be better off with the deferral than if Met-Ed 
had been able to recover its costs on a timelier basis 
(Met-Ed St. 3-R, p. 8).  See, Met-Ed Main Brief, at 35. 
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7.   The Request For An Independent Audit Of Con-

gestions Costs 
Finally, MEIUG/PICA urge the Commission to “inde-

pendently audit and investigate” transactions between 
Met-Ed and FES pursuant to the “Partial Requirements 
Agreement” (PRA), and the congestion cost impact of 
Met-Ed’s decision to sell its NUG power into the market 
and purchase replacement power from FES.  According 
to MEIUG/PICA, since FES has the power to select 
where to deliver the power into PJM, its delivery decision  
can determine, to a large extent, the level of congestion 
costs and marginal losses incurred by the Companies and 
ultimately passed through to ratepayers via the TSC.  
See MEIUG/PICA Statement No. 1 at 20.  See, also, 
MEIUG/PICA Main Brief, at 35-37. 

It is Met-Ed’s position that this recommendation is not 
based on any evidence in this proceeding tending to 
indicate that FES has selected delivery points in order to 
minimize its costs and increase the congestion costs paid 
by Met-Ed.  In fact, as Met-Ed notes in its Main Brief, 
MEIUG/PICA witness Baron, acknowledged that this is 
an entirely theoretical concern because there is no evi-
dence that FES is engaging in profit maximizing conduct 
at the expense of Met-Ed.  See, MEIUG/PICA St. 1, at 
21-22 

Further, Met-Ed notes that it presented evidence in 
this case that it and FES have acted reasonably and in 
the best interest of Met-Ed’s customers.  Specifically, 
Met-Ed’s witness Graves conducted a detailed study of 
the delivery points actually employed by FES and the 
delivery points that FES could have used but chose not 
to.  Mr. Graves explained that the delivery points used by 
FES are at or in close proximity to the physical genera-
tion sources that supply power under the PRA.  Met-Ed 
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St. 3-R, at 8-10.  Additionally, Mr. Graves’ detailed eco-
nomic analysis showed that the delivery points FES used 
actually increased FES’ costs and reduced Met-Ed’s 
congestion compared to the range of delivery points that 
were available under the PRA.  In fact, over the 2006-
2007 period studied by Mr. Graves, FES could have 
saved as much as $19.17 per MWh by using alternative 
delivery points, but did not.  Met-Ed St. 3-R, at 9.  Met-
Ed argues that the evidence in this case clearly shows 
that there is no basis for Mr. Baron’s alleged “concerns.” 

8.   ALJ’s Recommendations 
Upon review of the record in this proceeding, it is 

clear that marginal losses, contrary to the position of 
MEIUG/PICA, are transmission not generation costs.  It 
is also clear on this record that generation is used as the 
proxy for determining the bills amount for the marginal 
losses.  Further, no party disputes the fact that marginal 
losses are billed by PJM as transmission costs.  Accord-
ingly, it is my opinion that the marginal losses are appro-
priately included in the TSC.  This results in my recom-
mendation that the position of MEIUG/PICA, opposing 
the inclusion of marginal losses the TSC, should be re-
jected.   

MEIUG/PICA’s position that approval of the TSC 
should be followed by a revision of Met-Ed’s generation 
rates removing the “average loss component” to preclude 
double-recovery of losses from ratepayers should also be 
rejected.  There is no evidence in this record that Met-Ed 
is recovering any transmission-related costs through its 
generation rates.  Met-Ed correctly points out that the 
position of MEIUG/PICA is based on a misinterpretation 
of exhibits presented by Met-Ed in its 1998 restructuring 
proceeding and its 2006 rate case.  Additionally, as noted 
by Met-Ed, the exhibit in the 1998 restructuring pro-
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ceeding proposing the generations excluded transmission 
line losses in the development of the then proposed 
generation rates.  (Tr. 36-38; Met-Ed Main Brief, at 31). 

It is also my recommendation that MEIUG/PICA’s 
proposed exclusion of the marginal losses incurred in the 
2007 computational year from the TSC rates in Met-Ed’s 
Supplement No. 5 should be rejected.  The allowance of 
such costs will not, as claimed by MEIUG/PICA, violate 
the principle against retroactive ratemaking.  As Met-Ed 
correctly notes, Met-Ed Reply Brief, at 11-13, this is a 
proceeding to set rates for a prospective period designed 
to recover the projected transmission costs plus a 
recoupment of any past undercollection or less any 
refund for past overcollection.  An analogous parallel to 
this proceeding would be the annual gas cost filings by 
the Commonwealth’s gas public utilities pursuant to 
Section 1307(f) of the Code.  Thus, this proceeding is 
unlike rate proceedings under Section 1308(d) of the 
Code, where the proscription against retroactive rate-
making is applicable.  Accordingly, it is my opinion that 
there is no legal bar to the allowance of the recovery of 
the marginal losses for the 2007 computational year. 

With respect to the OSBA’s position that the claim for 
carrying charges on the undercollected marginal losses 
because Met-Ed did not revise its TSC to include a 
reasonable estimate of the losses to be incurred by PJM’s 
implementation of marginal losses, Met-Ed correctly in 
its Reply Brief argues that this was raised for the first 
time in the OSBA’s Main Brief.  See, Met-Ed Reply 
Brief, at 15.  In general rate cases, the Commission has 
stated, Pennsylvania Public Utility Commission v. UGI 
Corp., 58 Pa. P.U.C. 155, 205 (1984), that: 

. . . we would be very hesitant to ever adopt an 
adjustment where an opposing party was denied 
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the opportunity to examine the underlying position 
through cross-examination. 

See, also, Pennsylvania Public Utility Commission v. 
Pennsylvania Power & Light Co., 57 Pa. P.U.C. 559, 597-
598 (1983); and Pennsylvania Public Utility Commis-
sion v. Philadelphia Electric Co., Docket No. R-811626, 
entered May 21, 1982. 

In my opinion, rejecting a position raised by a party 
for the first time in the briefing stage of a proceeding is 
appropriate not only in general rate increase cases, but 
all other cases before the Commission.  Not only has the 
opposing party been denied the opportunity to test the 
position through cross-examination, it has also been 
denied the opportunity to present its own evidence on the 
issue.  Therefore, the OSBA’s proposed disallowance of 
carrying charges on the undercollected marginal losses 
should be rejected. 

After considering the positions of Met-Ed and 
MEIUG/PICA, it appears that there is no legal impedi-
ment to the allowance of carrying charges on the under-
collected TSC charges claimed by Met-Ed.  The real 
question to be answered with respect to this claim is 
whether the inclusion of the carrying charges renders the 
TSC rates in Met-Ed’s Supplement No. 5, unjust, un-
lawful, and unreasonable.  The MEIUG/PICA criticize 
Met-Ed for failing to more accurately forecast its TSC 
costs.  Its proposed disallowance appears to be punitive 
in nature, rather than an adjustment necessary to ensure 
just and reasonable rates.  The evidence presented by 
Met-Ed in this case adequately explains the circum-
stances surrounding the resulting undercollection of the 
TSC costs, and notes that the claim for carrying charges 
is only with respect to the total net undercollection, and 
not on any undercollection of a specific cost element of 
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the TSC.  Considering the record as a whole on this issue, 
it is my opinion that the Commission should reject the 
MEIUG/PICA proposed disallowance of carrying 
charges on Met-Ed’s undercollection of the TSC charges. 

I also recommend rejection of MEIUG/PICA’s pro-
posed disallowance of carrying charges on the amortized 
marginal loss costs.  First, the proposed disallowance was 
not quantified by MEIUG/PICA during this proceeding.  
Second, the Commission has allowed interest on a utili-
ty’s voluntary deferral of the full amount of its justified 
rate increase.  Pa. P.U.C. v. Duquesne Light Company, 
66 Pa. P.U.C. 518, 700-702 (1988).  In Duquesne, the 
allowed interest rate on the revenue deferral was set at 
the utility’s “after-tax AFUDC rate.”  Here the Met-Ed’s 
proposed recovery of carrying charges the amortized 
marginal loss costs is calculated at the statutory rate.  As 
noted by the Commission in Duquesne, it has the au-
thority, except for specific statutory exceptions, to amor-
tize costs with or without a return.  In my opinion, the 
amortization of these costs is the most appropriate means 
of permitting recovery of these costs.  The amortization 
is just, reasonable and in the best interest of Met-Ed’s 
ratepayers.  However, as they had the benefit of lower 
TSC rates because the marginal loss costs were not 
originally included and Met-Ed had to pay those costs 
when incurred, it is also just and reasonable that 
carrying charges on deferred recovery be permitted. 

Lastly, I recommend that the Commission reject the 
MEIUG/PICA proposal for an independent audit of 
congestion costs.  There is no evidentiary basis in the 
record that would support the adoption of this proposal.  
As noted by MEIUG/PICA’s own witness, the proposal is 
based on theoretical concern, and not on any evidence 
that FES has selected delivery points to the detriment of 
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Met-Ed or its customers.  To support a recommendation 
of this nature, more is required than a mere trace of 
evidence or a suspicion of the existence of a fact sought to 
be established.  Norfolk & Western Ry. Co. v. PA PUC, 
supra.; Erie Resistor Corp. v. Unemployment Comp. Bd. 
of Review, supra.; and Murphy v. Dept. of Public Wel-
fare, White Haven Center, supra. 

Consistent with the foregoing, it is my recommen-
dation that the Commission’s May 22, 2008 approval of 
Supplement No. 5 subject to adjudication of the com-
plaints filed against it be made final, and that the com-
plaints filed against Met-Ed’s Supplement No. 6 by the 
OSBA, at Docket No. C-2008-2041212; the OCA, at 
Docket No. C-2008-2042277; and the MEIUG/PICA, at 
Docket No. C-2008-2042339, be dismissed. 

ORDER 

THEREFORE, 

IT IS RECOMMENDED: 

1. That the Commission’s allowance of Pennsylvania 
Electric Company’s Supplement No. 5 to Tariff Electric – 
Pa. P.U.C. No. 79, filed on April 14, 2008, at Docket No. 
M-2008-2036188, becoming effective on June 1, 2008, 
subject to the outcome of this proceeding, is made final. 

2. That Pennsylvania Electric Company’s Supple-
ment No. 5 to Tariff Electric – Pa. P.U.C. No. 79, filed on 
April 14, 2008, at Docket No. M-2008-2036188, to become 
effective for service rendered on or after June 1, 2008, is 
approved. 

3. That the complaints filed against Pennsylvania 
Electric Company’s Supplement No. 5 to Tariff Electric – 
Pa. P.U.C. No. 79 by the:  Office of Small Business Advo-
cate, at Docket No. C-2008-2041260; Office of Consumer 
Advocate, at Docket No. C-2008-2042292; and Met-Ed 
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Industrial Users Group and Penelec Industrial Customer 
Alliance, at Docket No. C-2008-2042426, are dismissed. 

4. That the dockets at M-2008-2036188; C-2008-
2041260; C-2008-2042292; and C-2008-2042426 are 
marked closed. 

5. That the Commission’s Order permitting Metro-
politan Edison Company’s Supplement No. 6 to Tariff 
Electric – Pa. P.U.C. No. 50, filed on April 14, 2008, at 
Docket No. M-2008-2036197, to become effective on June 
1, 2008, subject to the outcome of this proceeding, is 
made final. 

6. That Metropolitan Edison Company’s Supplement 
No. 6 to Tariff Electric – Pa. P.U.C. No. 50, filed on April 
14, 2008, at Docket No. M-2008-2036197, to become effec-
tive on June 1, 2008, subject to the outcome of this pro-
ceeding, is approved. 

7. That the complaints filed against Metropolitan 
Edison Company’s Supplement No. 6 to Tariff Electric – 
Pa. P.U.C. No. 50 by the:  Office of Small Business Advo-
cate, at Docket No. 2008-2041212; Office of Consumer 
Advocate, at Docket No. C-2008-2042277; and Met-Ed 
Industrial Users Group and Penelec Industrial Customer 
Alliance, at Docket No. C-2008-2042339, are dismissed. 

8. That the Commission’s investigation, at Docket 
No. M-2008-2036197, is terminated, and the dockets at 
M-2008-2036197; C-2008-2041212; C-2008-2042277; and 
C-2008-2042339 are marked closed. 

 
 /s/    
Robert P. Meehan 
Administrative Law Judge 

Date:  July 24, 2009 
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APPENDIX D 
IN THE SUPREME COURT OF PENNSYLVANIA 

EASTERN DISTRICT 
———— 

NO. 427 EAL 2011 
———— 

METROPOLITAN EDISON COMPANY  AND  
PENNSYLVANIA ELECTRIC COMPANY, 

      Petitioners, 

v. 

PENNSYLVANIA PUBLIC UTILITY COMMISSION, 
      Respondent. 

———— 

Petition for Allowance of Appeal from the 
Order of the Commonwealth Court 

———— 

FEBRUARY 28, 2012 
———— 

ORDER 
 

PER CURIAM 

AND NOW, this 28th day of February, 2012, the 
Petition for Allowance of Appeal is DENIED. 
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APPENDIX E 
RELEVANT STATUTORY PROVISIONS 

The Federal Power Act (codified as amended at 16 
U.S.C. §§ 824 et seq.), provides in relevant part as follows: 

§ 824d.  Rates and charges; schedules; suspension of 
new rates; automatic adjustment clause 

(a) Just and reasonable rates 

All rates and charges made, demanded, or received by 
any public utility for or in connection with the transmis-
sion or sale of electric energy subject to the jurisdiction 
of the Commission, and all rules and regulations affecting 
or pertaining to such rates or charges shall be just and 
reasonable, and any such rate or charge that is not just 
and reasonable is hereby declared to be unlawful. 

(b) Preference or advantage unlawful 

No public utility shall, with respect to any transmis-
sion or sale subject to the jurisdiction of the Commission, 
(1) make or grant any undue preference or advantage to 
any person or subject any person to any undue prejudice 
or disadvantage, or (2) maintain any unreasonable differ-
ence in rates, charges, service, facilities, or in any other 
respect, either as between localities or as between classes 
of service. 

(c) Schedules 

Under such rules and regulations as the Commission 
may prescribe, every public utility shall file with the 
Commission, within such time and in such form as the 
Commission may designate, and shall keep open in con-
venient form and place for public inspection schedules 
showing all rates and charges for any transmission or 
sale subject to the jurisdiction of the Commission, and 
the classifications, practices, and regulations affecting 
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such rates and charges, together with all contracts which 
in any manner affect or relate to such rates, charges, 
classifications, and services. 

(d) Notice required for rate changes 

Unless the Commission otherwise orders, no change 
shall be made by any public utility in any such rate, 
charge, classification, or service, or in any rule, regula-
tion, or contract relating thereto, except after sixty days’ 
notice to the Commission and to the public.  Such notice 
shall be given by filing with the Commission and keeping 
open for public inspection new schedules stating plainly 
the change or changes to be made in the schedule or 
schedules then in force and the time when the change or 
changes will go into effect.  The Commission, for good 
cause shown, may allow changes to take effect without 
requiring the sixty days’ notice herein provided for by an 
order specifying the changes so to be made and the time 
when they shall take effect and the manner in which they 
shall be filed and published. 

*  *  *  *  * 

§ 824e.  Power of Commission to fix rates and charges; 
determination of cost of production or transmis-
sion 

(a) Unjust or preferential rates, etc.; statement of rea-
sons for changes; hearing; specification of issues 

Whenever the Commission, after a hearing held upon 
its own motion or upon complaint, shall find that any 
rate, charge, or classification, demanded, observed, 
charged, or collected by any public utility for any trans-
mission or sale subject to the jurisdiction of the Commis-
sion, or that any rule, regulation, practice, or contract af-
fecting such rate, charge, or classification is unjust, un-



147a 
reasonable, unduly discriminatory or preferential, the 
Commission shall determine the just and reasonable rate, 
charge, classification, rule, regulation, practice, or con-
tract to be thereafter observed and in force, and shall fix 
the same by order.  Any complaint or motion of the Com-
mission to initiate a proceeding under this section shall 
state the change or changes to be made in the rate, 
charge, classification, rule, regulation, practice, or con-
tract then in force, and the reasons for any proposed 
change or changes therein.  If, after review of any motion 
or complaint and answer, the Commission shall decide to 
hold a hearing, it shall fix by order the time and place of 
such hearing and shall specify the issues to be adjudi-
cated. 

*  *  *  *  * 
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