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PETITIONER’S REPLY BRIEF 

 The government’s brief underscores the need for 
this Court’s review. It concedes that circuits are split 
at least 8-2 on the question presented and offers no 
reason to expect that the two minority circuits will 
change their entrenched views. Opp. 14-15. It identi-
fies no objection to this particular case as an appro-
priate vehicle for resolving the split. Nor does it 
dispute that the issue is important and recurring, 
affects tens of thousands of refugees and asylum 
seekers, and breeds forum-shopping. Pet. 37-38. 

 Instead, the government obfuscates the question 
presented – the legality of the Board’s novel social-
visibility requirement – by trying to recast the issue 
as the eligibility of Mr. Velasquez-Otero’s particular 
group. Compare Opp. i, 11-12, with Pet. i. But gang 
resisters would have qualified as a particular social 
group under the Board’s prior standard, and the 
Board’s unexplained addition of the new social-
visibility requirement to reject Mr. Velasquez-Otero’s 
claim is precisely the issue here. The government also 
speculates that the circuit split might disappear on 
its own, even though it has persisted for years and the 
Board shows no signs of altering its position. Opp. 15. 

 The government’s merits arguments likewise fail. 
The social-visibility requirement did not evolve from 
Board precedent or result from reasoned analysis, but 
mutated without explanation from a relevant factor 
into a requirement. It rests on a misreading of the 
treaty materials it was supposed to implement. And it 
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wrongly penalizes victims who were driven into 
hiding by persecution, a result the government never 
defends. 

 Finally, the government identifies nothing that 
would prevent this Court from resolving the question 
presented on the merits. Unlike prior vehicles, this 
case squarely raises and turns on the question pre-
sented as a matter of law. The government’s only 
supposed vehicle argument is really a disguised 
merits argument that gang resisters cannot be a 
particular social group because that group is suppos-
edly defined exclusively by its persecution. That is 
incorrect. The group is defined not by its persecution, 
but by the resistance to gang recruitment that pre-
ceded and triggered the persecution. Further review 
is warranted. 

 
I. The 8-2 Circuit Split Is Ripe for Review 

and Will Persist Unless This Court Inter-
venes 

 1. The government essentially concedes that 
circuits are split 8-2 over the validity of the Board’s 
social-visibility requirement. Opp. 14-15. As the 
petition explains, the Third and Seventh Circuits’ 
decisions do not merely “criticize[ ]” that require-
ment, Opp. 15; they reject it as illogical, unexplained, 
and unreasonable. Pet. 21-25. By contrast, at least 
eight circuits have upheld the social-visibility re-
quirement. Pet. 17-21; Opp. 14. Since the petition was 
filed, the split has grown more entrenched. The Fifth 
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Circuit has solidified its position in a published, 
precedential opinion. Orellana-Monson v. Holder, 685 
F.3d 511, 521 (5th Cir. 2012). And the Eighth Circuit 
has denied rehearing en banc on the issue, over a 
concurrence and three dissenting votes. Gaitan v. 
Holder, 683 F.3d 951 (2012), cert. pending, No. 11-
1525 (June 20, 2012) (closely echoing Mr. Velasquez-
Otero’s arguments). 

 2. The government first notes that “whether a 
proposed group qualifies as a ‘particular social group’ 
must be determined on a case-by-case basis.” Opp. 11 
(internal quotation marks omitted). But that is 
always true when applying a legal standard in vary-
ing contexts. Here, however, the Board has changed 
the legal standard by now requiring proof of social 
visibility in every case. The Board acts case by case 
within this legal framework, but has failed to explain 
why it changed that framework. 

 The government further argues that there is no 
circuit conflict over whether “people who refuse to 
join a gang constitute ‘a particular social group’ under 
the INA.” Opp. 11. It focuses not on the social-
visibility legal requirement but on the application of 
that requirement to these particular facts. But the 
question that has divided the circuits is whether 
social visibility is a legal prerequisite for a particular 
social group. Once the correct legal standard is set-
tled, the Board and courts can apply it to cases like 
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this one and will likely find asylum appropriate in 
such cases. Infra pp.4-5.1 

 The circuit split over the question presented 
controls the outcome here. Because the Third and 
Seventh Circuits reject the new social-visibility 
requirement, they apply the Board’s preexisting 
standard, which turns on whether members of the 
proposed group share an immutable characteristic. 
See, e.g., Benitez Ramos v. Holder, 589 F.3d 426, 428 
(7th Cir. 2009). Notably, the Board has already indi-
cated that the group at issue here would satisfy that 
immutability requirement. Matter of S-E-G-, 24 I. & 
N. Dec. 579, 584 (B.I.A. 2008); see also KIND Amicus 
Br. 9-10 (explaining that the UNHCR Guidance Note 
had reached the same conclusion). As the government 
acknowledges, Opp. 2, immutable characteristics need 
not be innate but can be fundamental matters of 
conscience that asylum seekers should not have to 
change – such as refusing to join a gang to resist a 
life of gang violence. Indeed, in Benitez Ramos, the 
Seventh Circuit held that former gang members 

 
 1 To be sure, neither minority circuit has affirmatively held 
that gang resisters are a particular social group; each has 
instead remanded the issue to the Board. Opp. 12-13. But that is 
the norm for appellate review of agency decisions. When a court 
of appeals reverses a Board ruling denying eligibility for asylum, 
“ ‘the proper course, except in rare circumstances, is to remand 
to the agency for additional investigation or explanation.’ ” INS 
v. Ventura, 537 U.S. 12, 16 (2002) (per curiam) (quoting Florida 
Power & Light Co. v. Lorion, 470 U.S. 729, 744 (1985)). That is 
what Mr. Velasquez-Otero seeks here. 
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qualified as a particular social group. 589 F.3d at 429-
31. Like former gang members, gang resisters are 
readily identifiable by their persecutors (the gangs) 
because of their common characteristic of refusing 
gang membership.2 Had this case arisen in the Third 
or Seventh Circuit, the court of appeals would have 
reversed the Board’s vacatur of the immigration 
judge’s grant of asylum instead of affirming it. 

 3. The government’s only response to the 8-2 
circuit split is that it is “premature” and “not ripe” 
because other circuits and the Board may weigh in 
with “further explanation.” Opp. 15, 18. But the split 
already covers ten circuits in which more than 95% of 
immigration cases are filed. Pet. 26-27. This Court 
need not wait for the Fourth Circuit to resolve its 
internal tensions to reach 100%. Pet. 16 n.3; Opp. 14 
n.15, 18.  

 Furthermore, it is immaterial that the Ninth 
Circuit is reconsidering en banc its position on the 
majority side of the split. Pet. 26; Opp. 18. A shift by 

 
 2 The government quotes Seventh Circuit “dicta” that in 
passing cited a Ninth Circuit decision rejecting a similar pro-
posed social group. Opp. 12-13 (discussing Gatimi v. Holder, 578 
F.3d 611, 616 (2009) (citing Ramos-Lopez v. Holder, 563 F.3d 855, 
859-61 (9th Cir. 2009)). In Ramos-Lopez, however, the Ninth 
Circuit expressly acknowledged that the Board had recognized 
that such a group would qualify as immutable, before going on 
to conclude that it would neither be socially visible nor suffi-
ciently particular. 563 F.3d at 860-62. Regardless, Gatimi’s 
dictum does not survive Benitez Ramos’s analysis of the closely 
related social group of former gang members.  
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the Ninth Circuit could not “resolve” the split, Opp. 
14, but would instead further entrench it by making 
the count 7-3 rather than 8-2. As the government has 
previously recognized, acquiescing in certiorari in 
another case in which this Court granted certiorari, 
“the forthcoming en banc decision . . . will not elimi-
nate the inter-circuit conflict. Regardless of how 
[that] [c]ircuit rules, other circuits will continue to 
disagree, and it is unlikely that the conflict will be 
resolved without this Court’s intervention.” Br. for the 
U.S. 16, Henderson v. United States, No. 11-9307 
(U.S. May 2012); see also Mims v. Arrow Fin. Servs., 
LLC, 131 S. Ct. 3063 (2011) (granting certiorari to 
resolve a 6-2 split while the Third Circuit was recon-
sidering its position en banc).3 Or, as Judge Colloton 
noted, concurring in the Eighth Circuit’s denial of 
rehearing en banc, “a conflict in the circuits regarding 
the validity of Matter of S-E-G- [which established 
the social-visibility requirement] will exist no matter 
how this court decides the question.” Gaitan, 683 F.3d 
at 952. 

 Nor is there any reason to hesitate based on 
speculation that the Board may perhaps “provide 
further explanation” someday. Opp. 15. Three years 
have passed since the Seventh Circuit created the 
split in Gatimi. During that time, the Board has 
rejected numerous particular-social-group asylum 

 
 3 See Landsman & Funk PC v. Skinder-Strauss Assocs., 
Nos. 09-3105, 09-3532, 09-3793, 2011 WL 1879624 (3d Cir. May 
17, 2011) (granting rehearing en banc). 
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claims based on lack of social visibility, without ever 
“provid[ing] further explanation” of its social-
visibility requirement. Even on remand from the 
Seventh Circuit in Gatimi, the Board failed to recon-
sider or to justify its social-visibility requirement but 
rather acquiesced in granting asylum. Matter of 
Gatimi (B.I.A. Nov. 22, 2010). The Board’s “abandon-
ment of the field le[ft] the law in disarray” and failed 
“to more thoroughly explain [its] social visibility test.” 
Id. (Pauley, Bd. Mem., dissenting). 

 Despite the ongoing circuit conflict, the Board 
has not indicated when, or even if, it will issue a 
published decision justifying its new definition of a 
particular social group in response to the Third and 
Seventh Circuits’ criticisms. Pet. for Panel Reh’g or 
Reh’g En Banc Ex. B, Gaitan, 683 F.3d 951 (Apr. 2012 
letter from U.S. Dep’t of Justice and amicus re-
sponse). Where a governing body has not moved 
concretely to change or justify the law despite sub-
stantial opportunity to do so, there is no reason to 
delay review.4  

 

 
 4 Indeed, this Court granted certiorari in Dada v. Mukasey 
over the government’s more concrete objection that review was 
unwarranted because the Department of Justice would promul-
gate regulations, Congress had passed bills, and the Board was 
considering cases to resolve the question presented. See Br. for 
Resp’t in Opp. 14-15 & n.6, Dada v. Mukasey, 554 U.S. 1 (2008) 
(No. 06-1181). 
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II. The Social-Visibility Requirement Is Arbi-
trary, Capricious, and Unworthy of Chevron 
Deference 

 1. On the merits, the government selectively 
retreats from the Board’s decision, inaccurately 
characterizing social visibility as merely an “im-
portant factor,” “consideration,” or “relevant criterion” 
for determining membership in a particular social 
group. Opp. 4, 10-11. That, however, was the state of 
the law before the Board’s decision to convert it into a 
requirement. Elsewhere, the government concedes 
that under the Board’s new rule, “ ‘membership in a 
purported social group requires that the group . . . 
possess a recognized level of social visibility.’ ” Opp. 
14 (quoting S-E-G-, 24 I. & N. Dec. at 582) (emphasis 
added). The circuits are divided over the validity of 
that requirement. 

 The Board has never justified its imposition of 
the social-visibility requirement. It slid from treating 
social visibility as a relevant factor to absolutely 
requiring it, purporting to “reaffirm[ ]” its earlier 
cases without acknowledging that what had been a 
factor had mutated into a requirement. Pet. 10-11, 
29-30 (internal quotation marks omitted). Judge 
Posner rightly castigated the Board for failing to 
explain why it suddenly began to require proof of 
social visibility. Gatimi, 578 F.3d at 615. Though the 
government complains that Gatimi did not analyze 
various Board precedents, other Third and Seventh 
Circuit decisions have both considered and rejected 
the government’s reading of those precedents. Compare 
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Opp. 16, with Valdiviezo-Galdamez v. Att’y Gen., 663 
F.3d 582, 601-07 (3d Cir. 2011), and Benitez Ramos, 
589 F.3d at 430. Because the Board has failed to 
supply a reasoned justification for changing course, 
its action is arbitrary and capricious and must be 
vacated. Pet. 28-29. 

 2. The government further argues that the 
Board reasonably relied on UNHCR guidelines ac-
knowledging that social visibility is relevant to de-
termining a social group’s existence. Opp. 10-11. But 
by misreading the UNHCR Guidelines on which it 
purported to rely, the Board substituted lip service for 
analysis. The Guidelines added social perception to 
broaden the definition of a particular social group, 
but the Board cited those Guidelines as support for 
narrowing that definition. Pet. 8-10, 30. While the 
Board is not obligated to “follow the broadest inter-
pretation” of the Guidelines, Opp. 11 n.10, it may not 
read the Guidelines as supporting something they 
plainly oppose. Furthermore, the Board never consid-
ered the interpretations of sister signatories, which 
do not require proof of social visibility. Pet. 32-33. 
Those failings were not reasoned differences of opin-
ion, but arbitrary and capricious errors.  

 3. Lastly, the government argues that the Board 
does not interpret social visibility literally as requir-
ing that a characteristic be “visible to the naked eye.” 
Opp. 16. As the government acknowledges, its “briefs 
and oral argument in [some] cases may have contrib-
uted to the confusion.” Opp. 17. But the Board con-
tinues to equivocate on the meaning of social 
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visibility, and its standard remains incoherent. See 
Valdiviezo-Galdamez, 663 F.3d at 606-07; Benitez 
Ramos, 589 F.3d at 430. Immigration authorities 
continue to apply it literally, sometimes demanding 
evidence that individual victims (not just their 
groups) exhibit visible characteristics. In one case, an 
immigration judge rejected a proposed social group of 
HIV-positive persons in part because “it is unlikely 
that anyone would be able to tell from looking at [the 
applicant] that he is HIV positive.” Rodriguez v. Att’y 
Gen., 381 F. App’x 217, 219 (3d Cir. 2010) (per curiam) 
(denying petition for review on other grounds). Ac-
cording to a news report, one immigration officer 
“challenged [an applicant’s] macho demeanor,” sug-
gesting that “ ‘[y]ou don’t look gay.’ ” Dan Bilefsky, 
Gays Seeking Asylum in U.S. Encounter a New Hur-
dle, N.Y. TIMES, Jan. 28, 2011, at A19. The literal 
visibility requirement also conflicts with earlier 
decisions authorizing asylum for members of non-
visible groups, such as women opposed to genital 
mutilation. See In re Kasinga, 21 I. & N. Dec. 357, 
365-66 (B.I.A. 1996); Pet. 35-36. The Board has never 
resolved this inconsistency in its precedents. 

 Persecution often drives its victims underground. 
The visibility requirement perversely punishes vic-
tims who hide from the persecution they fear, a point 
the government does not deny. Pet. 34-36. Victims 
and victimized groups should not be required to risk 
persecution by remaining visible nor denied asylum 
because they hide from gang recruitment and violent 
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reprisals. A standard that produces this absurd result 
is unworthy of Chevron deference. 

 
III. This Case Is a Clean Vehicle 

 1. The government cloaks its continuing merits 
argument as a vehicle objection. Persons who resist 
gang recruitment, it claims, could not possibly qualify 
as a particular social group, even if social visibility 
were not a requirement, because gang resisters have 
nothing in common other than their persecution. Opp. 
18-19. 

 The government is wrong. Group members’ 
resistance (which threatens gang recruitment) de-
fines the group, not their persecution. Persecution 
results from that resistance but does not define the 
group. Pet. 37. Thus, circuit decisions “omit the fact of 
the [gang-resister] group’s later persecution from its 
definition to make clear that the group exists inde-
pendently of its persecution.” Valdiviezo-Galdamez v. 
Att’y Gen., 502 F.3d 285, 290 n.3 (3d Cir. 2007); Mejia-
Fuentes v. Att’y Gen., 463 F. App’x 76, 80 (3d Cir. 
2012) (same); see also KIND Amicus Br. 8-11. 

 The government claims that a group of persons 
who have resisted gang recruitment is categorically 
ineligible for asylum, regardless of any social-
visibility requirement. Opp. 18-19. Yet, eight pages 
earlier, it argues that the Board must analyze partic-
ular social groups case by case. Opp. 11. The case-by-
case approach is rooted in the Board’s precedents; the 
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government’s proposed categorical bar, advanced for 
purposes of this litigation, is not. 

 2. Indeed, the immigration judge in this case 
granted Mr. Velasquez-Otero’s application for asylum, 
finding him credible and a member of a particular 
social group. In particular, he credited that Mr. 
Velasquez-Otero had suffered repeated threats, facial 
injuries, pistol-whipping, and hospitalization because 
of his gang resistance and feared reprisals if he 
returned. See Pet. App. 19a, 21a-24a; AR 118-19. No 
judge or Board member at any point in this litigation 
has questioned these credibility findings. Instead, 
both the Board and the Eleventh Circuit ruled 
against him on social-visibility grounds, a pure issue 
of law. The immigration judge’s grant of asylum and 
clear factual findings make this case an ideal vehicle. 

 3. The other cases in which this Court has 
denied review, Opp. 8-9, suffered from vehicle prob-
lems not present here. In Pierre, the proposed social 
group (security guards at a U.S. embassy) was an 
unusual one, and the dangers faced were risks nor-
mally associated with security-guard employment 
rather than cognizable persecution. Br. for Resp’t in 
Opp. 19-20, Pierre v. Holder, 132 S. Ct. 2771 (2012) 
(No. 11-8335). In Hernandez-Navarrete, the immigra-
tion judge and Board had found that the petitioner 
had not suffered persecution, would not actually 
suffer harm, and could relocate to avoid harm. Those 
alternative holdings precluded review. Br. for Resp’t 
in Opp. 19, Hernandez-Navarrete v. Holder, 132 S. Ct. 
1910 (2012) (No. 11-8255). This Court may also have 
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questioned the quality of the petitioners’ briefing in 
those two cases. Contreras-Martinez v. Holder was 
decided before the Third Circuit joined and en-
trenched the minority side of the split. 130 S. Ct. 
3274 (2010) (No. 09-830). 

 4. This case, in contrast, has no alternative 
holdings, factual complications, or disputed credibil-
ity determinations. The pure legal issue was both 
pressed and passed upon below. The immigration judge 
found Mr. Velasquez-Otero credible and awarded him 
asylum. On appeal, he lost solely because the Elev-
enth Circuit followed its binding, published circuit 
precedent and applied the social-visibility require-
ment categorically to reject asylum for gang resist-
ers.5 That pure question of law is thus squarely and 
cleanly presented for this Court’s review. 

---------------------------------  --------------------------------- 
 
 

 

 

 

 
 5 This Court routinely grants certiorari to review un-
published decisions implicating preexisting circuit conflicts with 
published decisions on both sides. See, e.g., Holder v. Martinez 
Gutierrez, 132 S. Ct. 2011 (2012); Reynolds v. United States, 132 
S. Ct. 975 (2012); Mims v. Arrow Fin. Servs., LLC, 132 S. Ct. 740 
(2012); Judulang v. Holder, 132 S. Ct. 476 (2011); Tapia v. 
United States, 131 S. Ct. 2382 (2011). 
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CONCLUSION 

 

 This Court should grant the petition. 

 

Respectfully submitted, 

 

STEPHEN B. KINNAIRD 
PAUL HASTINGS LLP 
875 15th Street, N.W. 
Washington, DC 20005 
(202) 551-1842 

MIGUEL MENDIZABAL 
IMMIGRANTS’ RIGHTS CENTER 
1468 South Semoran 
 Boulevard 
Orlando, FL 32807 

STEPHANOS BIBAS

 Counsel of Record 
JAMES A. FELDMAN 
NANCY BREGSTEIN GORDON 
UNIVERSITY OF 
 PENNSYLVANIA LAW SCHOOL

SUPREME COURT CLINIC 
3501 Sansom Street 
Philadelphia, PA 19104 
(215) 746-2297 
sbibas@law.upenn.edu 

Counsel for Petitioner 
 
 
August 28, 2012 


