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INTEREST OF AMICI CURIAE1 

The amici submitting this brief comprise two 

different groups of States, with distinct interests in 

supporting Petitioner’s request for certiorari.  

In the first group is Louisiana, a State within the 

Fifth Circuit. It, like Texas, bears the costs of that 

court’s unique approach to the harmless-error 

doctrine’s applicability to errors like the one at issue. 

Those States have a strong interest in seeing this 

Court repudiate the Fifth Circuit’s rule. If the Court 

does not grant review, then the States in the Fifth 

Circuit will be forced to conduct needless retrials in 

cases like this one, in which the state court’s error, 

while precluding the sentencing jury from 

considering certain mitigating evidence, was 

nonetheless harmless. 

The other group consists of several States from 

outside the Fifth Circuit, and their interests are 

different. The Fifth Circuit stands alone on the 

question presented, so these States do not labor 

under its rule. Indeed, some of them operate under 

precisely the opposite rule, which holds that these 

errors can be harmless. See Pet. 14-22. These States’ 

willingness to support the petition underscores the 

significance of this subject matter in general and this 

case in particular. When the circuits are split over an 

important federal question, States from circuits with 

the more prosecution-friendly rule often have no 

incentive to ask this Court to resolve the split. 

                                                 
1 In accordance with Rule 37.2(a), counsel of record for the lead 

amicus on this brief informed Respondent’s counsel on August 

7, 2012, of its intent to file this brief. 
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Indeed, often they hope that this Court will not grant 

certiorari, and thus leave the rule that governs in 

their circuits undisturbed. But that calculus changes 

in federal habeas cases. When one court of appeals 

has adopted an erroneous rule that systematically 

results in unnecessary retrials and resentencings, all 

the States—including those States that enjoy the 

benefit of the more prosecution-friendly rule—share 

long term, institutional interests in encouraging this 

Court’s frequent review. The Fifth Circuit’s decision 

falls within that category, and the non-Fifth Circuit 

amici believe that this Court’s intervention is 

necessary to serve the interests of federalism. 

 

SUMMARY OF THE ARGUMENT 

Two pragmatic considerations, critical from the 

States’ perspective, bolster Petitioner’s argument for 

certiorari. Amici’s practical experience belies the 

assumptions on which the Fifth Circuit’s holding is 

based. And the practical costs of the Fifth Circuit’s 

rule are steep enough to make the benefits of this 

Court’s immediate review outweigh any advantages 

that could be gained from further percolation. 

A. Amici’s experience disproves the Fifth Circuit’s 

theory that these cases defy harmless-error analysis. 

Courts outside the Fifth Circuit have had little 

difficulty determining that a state court did not 

prejudice the defendant by erroneously precluding a 

sentencing jury from giving certain evidence 

mitigating effect. Sometimes these courts have 

reached this conclusion by determining that other 

evidence overwhelmingly supported the sentence. 

Other times they have reasoned that the jury was 

able to assess the evidence through other means. 
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Still other times they have concluded that the 

evidence involved relatively weak mitigating factors.  

These decisions undermine the Fifth Circuit’s 

premise that courts are unable to assess the moral 

judgments that are wrapped up in a sentencing 

determination. This Court’s Eighth Amendment 

jurisprudence confirms that courts are fully capable 

of—and indeed charged with—making these precise 

sorts of judgments. 

B. Because the Fifth Circuit’s rule is wrong, it 

imposes pronounced costs to the system that States 

should not have to bear. 

The costs are particularly high in light of the time 

that passes between an original trial and a 

resentencing ordered by a federal habeas court. 

McGowen’s case provides an important example. He 

committed this murder more than 25 years ago, and 

the prosecution offered 23 witnesses against him 

during his 12-day hearing. Factors like the erosion of 

memory, the staleness of evidence, and the 

unavailability of witnesses will make it impractical, 

to say the least, for the prosecution to put on as 

strong a case now. 

Even if the end result of that hearing is the same, 

the process will burden Texas’s policy choices in a 

way that is inconsistent with principles of 

federalism. The resentencing process likely will 

lengthen, by approximately 15 years, the delay 

between McGowen’s crime and the imposition of his 

sentence. The retributive and deterrent force of the 

death penalty is substantially weakened by delays of 

this sort. This interference with state criminal 

processes could be justified only if the Fifth Circuit’s 

approach were compelled by the Eighth Amendment. 
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But it is not. This Court should head off those costs 

by granting review and reversing the judgment 

below. 
 

ARGUMENT 

The lower court’s approach will have decidedly 

adverse effects on criminal-justice administration in 

States within the Fifth Circuit. Amici write to 

highlight those effects and explain why they warrant 

correction of the decision below. This lopsided circuit 

split currently works to the detriment of only three 

States, but for the sake of federalism, it should work 

to the detriment of none.  

 

A. The Fifth Circuit’s rule is wrong. 

The practical effects of the Fifth Circuit’s rule 

would have less relevance in the certiorari calculus if 

the decision below correctly applied the principles 

governing harmless-error doctrine. But Petitioner 

has persuasively explained why the Fifth Circuit 

misapplied those principles, see Pet. 22-31, and 

practical considerations bolster the conclusion 

something went seriously awry below. The Fifth 

Circuit has created this rule because it believes that 

the moral nature of the sentencer’s inquiry makes it 

too difficult for courts to assess whether an error 

that precluded the jury from considering mitigating 

evidence was prejudicial. See Nelson v. Quarterman, 

472 F.3d 287, 315 (CA5 2006). But Amici’s shared 

experience teaches that, as a practical matter, courts 

are up to this task. 

Consider, for example, one of the many Eleventh 

Circuit decisions that have applied harmless-error 

analysis in this area. In Horsley v. Alabama, 45 F.3d 
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1486 (CA11 1995), the defendant claimed that the 

sentencer had not properly considered mitigating 

circumstances like his “absence of earlier criminal 

activity,” his “childhood head injury which left [him] 

suffering from headaches and spasms and made him 

easier to dominate,” and “the fact that [he] grew up 

without a father.” Id. at 1492. The Eleventh Circuit 

had little trouble applying the harmless-error 

standard of Brecht v. Abrahamson, 507 U.S. 619 

(1993), to that claim. Particularly critical to the 

court’s analysis were the facts of the defendant’s 

crime. Horsley, 45 F.3d at 1492. He had escaped from 

a prison and kidnapped a 16-year-old girl. Id. at 

1487. He and an accomplice “attempted to rape her 

and attempted to choke her to death.” Id. “She was 

stripped, stabbed with a knife in different parts of 

her body, run over with the car at least once, and 

locked in the trunk while they drove to Alabama.” Id. 

The two then tried to kill her by backing “over her 

with the car.” Id. When that failed, they “cut Naomi's 

throat with a hatchet.” Id. In light of these realities, 

the Eleventh Circuit had no problem “conclud[ing] 

independently that any error was harmless under 

the Brecht standard.” Id. at 1492. 

Consider also the Sixth Circuit case Petitioner 

has cited, in which that court also encountered little 

difficulty assessing whether a similar error was 

cause for reversal under Brecht. In Campbell v. 

Bradshaw, 674 F.3d 578, 596 (CA6 2012), the trial 

court had erroneously removed from the jury’s 

consideration the fact that the defendant was 

intoxicated when he committed the murder. Id. at 

596. In explaining why that error created no grave 

doubt about the propriety of the sentence, the Sixth 
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Circuit cited, among other considerations, other 

mitigating evidence the defendant “was allowed” to 

offer. Id. at 597. That evidence did not establish his 

intoxication at the time of the crime, but it did show 

“the destructive effects of alcohol in [his] life and its 

general effect on his development and personality.” 

Id. The court also noted that other evidence would 

have “undercut” the erroneously excluded argument 

of voluntary intoxication. Id. It further observed that 

the defendant’s intoxication would have been, at 

most, a “weak mitigating factor.” Id. In light of all 

those considerations, the court concluded, the 

defendant could not show that the error created 

grave doubt about his sentence under Brecht. 

Consider finally the Fourth Circuit case 

Petitioner has cited. See Green v. French, 143 F.3d 

865 (4th Cir. 1998), abrogated on other grounds, 

Williams v. Taylor, 529 U.S. 362, 377 (2000). The 

state court in that case erroneously failed to instruct 

the jury to consider as a mitigating factor the 

defendant’s argument that he “would continue to 

adjust well to prison life and become a model 

prisoner.” Green, 143 F.3d at 893. The Fourth Circuit 

found this error harmless because the jurors had 

rejected other, related mitigating factors that the 

defendant had offered, such as his assertion that he 

had “been a model prisoner and adjusted well while 

incarcerated for these offenses.” Id. (internal 

quotation marks omitted).  

These are but a few of the federal decisions that 

have exercised harmless-error review in this context 

in a reasonable way, and they undermine the Fifth 

Circuit’s premise that doing so is not feasible. To be 

sure, the Fifth Circuit is right to suggest that 
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sentencing determinations involve “moral judgment.” 

Nelson, 472 F.3d at 315. But judges exercising 

habeas review are perfectly capable of making those 

judgments, and in so doing they do not infringe on 

any role that the Sixth Amendment reserves to the 

jury. The rule requiring consideration of mitigating 

evidence at a capital sentencing arises not from the 

Sixth Amendment right to a jury trial, but rather 

from the Eighth Amendment right to be free from 

cruel and unusual punishment. See Lockett v. Ohio, 

438 U.S. 586 (1978). And the Eighth Amendment 

conveys no right on a capital defendant to have a 

jury set his sentence. See Harris v. Alabama, 513 

U.S. 504, 509-14 (1995); Spaziano v. Florida, 468 

U.S. 447, 457-67 (1984). To the contrary, as this 

Court repeatedly has emphasized, the Eighth 

Amendment requires courts to exercise their own 

“moral judgment” in determining what an 

appropriate sentence may be, even when a jury has 

concluded otherwise. Kennedy v. Louisiana, 554 U.S. 

407, 419 (2008) (quoting Furman v. Georgia, 408 

U.S. 238, 382 (1972) (Burger, C.J., dissenting)). 

There is no reason courts cannot use this same sort 

of judgment to assess whether a jury’s failure to 

consider certain mitigating evidence creates grave 

doubt, under Brecht, about whether the defendant’s 

sentence is consistent with the Eighth Amendment.  
 

B. The consequences of the Fifth Circuit’s 

decision justify certiorari. 

The practical costs of the Fifth Circuit’s error 

cement the argument for certiorari. This Court has 

recognized that when courts exercising habeas 

review make errors that adversely affect States, 



8 
 

those errors impose unique burdens on the federal 

system. See McCleskey v. Zant, 499 U.S. 467, 491 

(1991); Schneckloth v. Bustamonte, 412 U.S. 218, 260 

(1973) (Powell, J., concurring). The system Congress 

and this Court have put in place respects the States’ 

good-faith attempts to enforce their criminal laws. 

The respect that undergirds the system counsels in 

favor of granting certiorari as soon as is practicable 

in these cases, rather than deferring the issue for the 

sort of lower-court percolation that might be 

appropriate in other contexts. 

Consider the costs Texas will sustain if this Court 

does not resolve this issue now. The Fifth Circuit has 

ordered not simply more litigation, but a new 

sentencing hearing. The costs associated with any 

resentencing are steep, even when a state court 

orders it during direct appeal. But the costs of a 

resentencing are particularly pronounced when a 

federal habeas court orders it under 28 U.S.C. §2254. 

The criminal-justice system affords a defendant 

multiple layers of review, so by the time a federal 

court considers a petition on habeas, a considerable 

amount of time will have passed since the defendant 

was first convicted. That passage of time will often 

create burdens that, absent a serious constitutional 

justification, the State should not be required to 

bear. 

McGowen’s example provides a case in point. He 

committed this murder more than 25 years ago. His 

original hearing lasted “twelve days” and involved 

testimony by 23 State witnesses. Pet. 8. Replicating 

that hearing now, some two and a half decades later, 

will be incredibly difficult. As Justice Powell 

explained, in many cases on habeas review, 
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“[w]itnesses die or move away; physical evidence is 

lost; memories fade.” Vasquez v. Hillery, 474 U.S. 

254, 280 (1986) (dissenting opinion). Prosecutors, too, 

pass away, retire, or move on to other professional 

endeavors. There is every reason to believe that 

these issues will come to fruition in McGowen’s case. 

See Pet. 33-35. So at best, a resentencing will “pos[e] 

the most daunting difficulties for the prosecution.” 

Wetzel v. Lambert, 132 S. Ct. 1195, 1199 (2012) (per 

curiam). And at worst, the difficulties could be so 

great as to preclude the State from seeking the 

penalty it originally obtained 25 years ago. Granting 

habeas relief in these circumstances thus may “cost 

society the right to punish” McGowen with the 

penalty that, as a matter of state law and the 

evidence available during the original hearing, was 

the appropriate fit for his crime. Engle v. Issac, 456 

U.S. 107, 127 (1982). Those costs would be warranted 

if the Fifth Circuit’s structural-error approach were 

right, but they cannot be justified, in the name of 

further lower-court percolation, if the Fifth Circuit’s 

rule is wrong. 

Even if these difficulties end up not precluding 

prosecutors from replicating the original results 

during the new sentencing hearing, the process still 

will undermine Texas’s policy choices in an 

unacceptable way. “[D]eath penalty cases take a long 

time to work through the system.” Alex Kozinski & 

Sean Gallagher, Death: The Ultimate Run-On 

Sentence, 46 CASE W. RES. L. REV. 1, 10 (1995). It 

currently takes an average of 15 years to move a case 

from trial to execution. See Tracy L. Snell, Capital 

Punishment, 2010—Statistical Tables, BUREAU OF 

JUSTICE STATISTICS (Dec. 20, 2011), 
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http://bjs.ojp.usdoj.gov/index.cfm?ty=pbdetail&iid=22

36. So in the very least, if Texas is forced to move 

forward with another sentencing, it likely will be 

another 15 years—and a total of 40 years since 

McGowen committed this murder—before the State 

can carry out the execution. That will not be a 

sensible result, by any metric, if the Fifth Circuit is 

wrong on the structural-error point. Whatever one 

thinks of capital punishment as a policy matter, all 

can agree that these sorts of delays substantially 

undermine the “retributive or deterrent” force of the 

penalty. Knight v. Florida, 120 S. Ct. 459, 462 (1999) 

(Breyer, J., dissenting from denial of certiorari). And 

Congress made clear, by enacting a statute it chose 

to entitle the Antiterrorism and Effective Death 

Penalty Act, that it did not want the habeas system 

to stand in the way of the “[e]ffective” administration 

of this punishment in States that have chosen to 

impose it. Delays of this sort have precisely that 

effect.  

This Court should head off these delays when, as 

here, they appear to be the result of the federal 

courts’ misapplication of pertinent habeas principles. 

In this sense, the decision below poses the same sort 

of concerns that arise when a lower court misapplies 

the deferential standard of review that Congress 

mandated in AEDPA. This Court has exercised 

careful scrutiny of the certiorari petitions in those 

cases, and has granted review and reversed in 

numerous instances when the lower court’s error was 

apparent. See, e.g., Parker v. Matthews, 132 S. Ct. 

2148 (2012) (per curiam); Coleman v. Johnson, 132 S. 

Ct. 2060 (2012) (per curiam); Wetzel v. Lambert, 132 

S. Ct. 1195 (2012) (per curiam); Hardy v. Cross, 132 
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S. Ct. 490 (2011) (per curiam); Bobby v. Dixon, 132 S. 

Ct. 26 (2011) (per curiam); Cavazos v. Smith, 132 S. 

Ct. 2 (2011) (per curiam). With the Fifth Circuit on 

the wrong side of a 7-1 split here, this Court should 

follow a similar course. In both the short and long 

term, the federalism costs associated with the Fifth 

Circuit’s rule are too high to allow its judgment to 

stand. 
 

CONCLUSION 

This Court should grant certiorari. 
 

Respectfully submitted, 
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