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CORPORATE DISCLOSURE STATEMENT 

 
 Petitioner Colorado Mining Association is a not 
for profit trade association of mining companies, 
electric utilities and related entities organized to 
educate the public about their members’ interests 
and activities. The Colorado Mining Association does 
not have a parent company nor does any public 
corporation own an equity interest in it. 
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 The United States (“U.S.”) and Conservation Re-
spondents (“Conservationists”) (collectively “Respon-
dents”) do not dispute that Congress alone has the 
authority to designate lands as wilderness. Nor do 
Respondents cite to any rulings of this Court or from 
any Circuit that address whether an executive branch 
agency may (or to what extent) intrude upon a role 
reserved exclusively to Congress. Instead, Respond-
ents argue that because the Tenth Circuit’s opinion 
does not conflict with any decision of this Court or 
any other Circuit certiorari should be denied. U.S. 
Opp. 18, Conservationists Opp. 1, 10. Respondents’ 
argument is a red herring. As evidenced by the nu-
merous amici1 who urge this Court to grant review in 
this case, the question of whether an agency can by 
administrative fiat usurp the exclusive power of Con-
gress to act on a specific issue is one of undeniable 
national importance. Rather than address the impor-
tant and unsettled question of whether the Secretary 
of Agriculture’s (“Secretary”) designation of 58.5 mil-
lion acres of lands as Roadless is a de facto wilderness 
designation that intrudes upon Congress’s exclusive 
role to designate lands as wilderness, Respondents 

 
 1 See Brief of Mountain States Legal Foundation, et al.; 
Brief of American Petroleum Institute; Brief of Coalition of Local 
Governments; Brief of Utah, Alabama, Alaska, Arizona, Michigan, 
North Dakota, South Dakota, and Virginia; Brief of Blue Ribbon 
Coalition, et al.; Brief of Wyoming County Commissioners Asso-
ciation, The Nevada Association of Counties, The Utah Associa-
tion of Counties and The Association of Oregon Counties; and 
Brief of Associations Representing the Interest of the Mining 
Industry, Cattle Industry and Western Business. 
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merely rehash the conclusory statements set forth in 
the Tenth Circuit’s opinion to assert that certiorari 
should not be granted. The Tenth Circuit’s opinion 
has troubling and far-reaching implications that 
should not be permitted to stand unreviewed. 

 
I. IMPORTANT QUESTIONS OF FEDERAL 

LAW EXIST THAT REQUIRE THIS COURT’S 
IMMEDIATE ATTENTION 

 Except for the U.S. District Court for the District 
of Wyoming and the Tenth Circuit, no other federal 
court has reached the specific issue of whether the 
Secretary’s designation of roadless areas under the 
Roadless Area Conservation Rule, 66 Fed. Reg. 3,244 
(Jan. 12, 2001) (the “Roadless Rule”) is the equivalent 
of de facto wilderness. Wyoming v. USDA, 570 
F. Supp. 2d 1309 (D.Wyo. 2008), WY App. 131-223. 
What the Colorado Mining Association (“CMA”), the 
State of Wyoming and amici seek from this Court is 
resolution of the important question of whether the 
Roadless Rule impermissibly designates 58.5 million 
acres of National Forest System lands as de facto 
wilderness in violation of the Wilderness Act of 1964, 
16 U.S.C. §§ 1131-1136. Inherent in the Court’s con-
sideration of this important federal question is con-
sideration of what is the scope of the Forest Service’s 
authority under the 1897 Organic Administration Act, 
16 U.S.C. §§ 471-583 (“Organic Act”), and the National 
Forest Management Act, 16 U.S.C. §§ 1600-1614 (“For-
est Management Act”) to adopt the Roadless Rule. 
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A. The Substantial Adverse Effect of the 
Roadless Rule on the Management 
of Our Nation’s Forest Lands Alone 
Requires Certiorari Be Granted. 

 The significant national importance of this case 
is undeniable. The Tenth Circuit’s decision strips 
Congress of its exclusive right to determine when and 
which of our nation’s forest lands are to be designated 
as wilderness. The U.S. minimizes the question 
before this Court arguing that, “the amount of land 
in question does not provide a basis for certiorari 
review.” U.S. Opp. 32. Conservationists make a simi-
lar argument when it dismisses CMA’s argument as 
seeking this Court’s review only “because the Road-
less Rule encompasses a lot of land.” Conservationists 
Opp. 29. The Roadless Rule affects not just millions of 
acres of National Forest System lands. It affects 
millions of current and future users of these lands, 
our nation’s energy policy, and the economic future 
of rural communities near these Roadless lands. This 
Court has expressly granted certiorari when the “dis-
pute between the parties involves a significant issue 
regarding the disposition of vast amounts of public 
lands.” Andrus v. Utah, 446 U.S. 500, 506 (1980). It is 
the vast amount of public land involved and the affect 
that the Roadless Rule will have on current and 
future generations in addition to the important legal 
question concerning Congressional delegation of au-
thority that warrants granting the Petition for Writ of 
Certiorari. 
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 As further explained by amici in their briefs, the 
Roadless Rule’s road construction ban on 58.5 million 
acres of land will have devastating consequences on 
current and future generations of forest users. As the 
Blue Ribbon Coalition explains, the “Forest Service 
has interpreted the 2001 Roadless Rule to preclude 
commercial salvage of fire-killed timber in [Roadless] 
areas.” Blue Ribbon Coalition Br. 5. The failure to sal-
vage fire-killed timber, or to remove timber infested 
with mountain pine beetles has resulted in numerous 
wildfires, many of which have been catastrophic. 
Blue Ribbon Coalition Br. 5-6, Coalition of Local 
Governments Br. 13-21. 

 Timber does not know whether it is in a Roadless 
area or within a State park and as the amici States 
point out, when a catastrophic wildfire starts on 
Roadless lands it can quickly spread to neighboring 
State forest lands. Utah Br. 18. So too can pine beetle 
infestations. Id. The failure to address these vital 
forest health management practices on Roadless lands 
will and does have a direct and harmful impact upon 
neighboring none-Roadless lands. 

 Further, the Roadless Rule will result in harming 
the economies of local communities adjacent to these 
Roadless lands who depend upon “Forest System 
lands for their drinking water supply, transportation 
network, and economic viability through the creation 
of jobs, harvesting of forest products, and livestock 
grazing.” Wyoming County Commissioners Associa-
tion Br. 19. For those in the natural resource devel-
opment industry, “no roads means no development” 
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and no development means no jobs and dying rural 
economies. American Petroleum Br. 9. The sheer mag-
nitude of the Roadless Rule and its unprecedented 
impact on the national forests, the States, and the 
public warrants the grant of certiorari. 

 
B. The Roadless Rule’s De Facto Wilder-

ness Designation is a Clear Violation 
of the Wilderness Act. 

 The Tenth Circuit’s opinion acknowledged that the 
Roadless Rule generally prohibits “nonwilderness” 
uses (WY App. 89 n.34), but it nonetheless deter-
mined that the “Roadless Rule did not establish de 
facto wilderness” (WY App. 26). Respondents rely on 
the Tenth Circuit’s purported “close[ ]  examination” of 
the Wilderness Act and the Roadless Rule in assert-
ing that Roadless areas are not de facto wilderness. 
U.S. Opp. 18-22, Conservationists Opp. 13-17. But 
when one looks at the characteristics, prohibitions 
and exceptions of the Roadless Rule and the Wilder-
ness Act side-by-side, it is evident that Wilderness 
and Roadless areas are the functional equivalent of 
one another. The Tenth Circuit chose to focus on the 
difference in language between the Wilderness Act 
and the Roadless Rule rather than look carefully at 
the practical results of the Act and the Rule. WY App. 
29-37. The practical results of the Wilderness Act and 
the Roadless Rule are clear: each create roadless 
forests that forever preserve the “pristine wilderness” 
inherent to the lands. Kootenai Tribe of Idaho v. 
Veneman, 313 F.3d 1094, 1105-06 (9th Cir. 2002). 
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 Beginning with a review of the characteristics of 
Wilderness and Roadless areas, it is readily apparent 
that Roadless areas have the same characteristics 
that Congress identified for Wilderness areas. 

Roadless 
Area Characteristics 

Wilderness 
Area Characteristics 

“(1) High quality or un-
disturbed soil, water, and 
air; . . . (3) diversity of 
plant and animal com-
munities; (4) habitat for 
threatened, endangered, 
proposed, candidate, and 
sensitive species and for 
those species dependent 
on large, relatively 
undisturbed areas of 
land.” 36 C.F.R. § 294.11, 
WY App. 228. 

“(1) generally appears 
to have been affected 
primarily by the forces 
of nature, with the 
imprint of man’s work 
substantially unnotice-
able.” 16 U.S.C. 
§ 1131(c)(1), WY App. 
241-242. 

“areas [that] can also take 
pressure off heavily used 
wilderness areas by pro-
viding solitude and 
quiet, and dispersed 
recreation opportuni-
ties.” 66 Fed. Reg. 3245/3. 
Areas that have 
“primitive, semi-primitive 
non-motorized, and semi-
primitive motorized 
classes of dispersed 
recreation.” 66 Fed. 
Reg. 3261/2. 

“(2) has outstanding 
opportunities for solitude 
or a primitive and 
unconfined type of 
recreation.” 16 U.S.C. 
§ 1131(c)(2), WY App. 
242. 
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Were “undeveloped areas 
exceeding 5,000 acres.” 
66 Fed. Reg. 3250/1. 

“(3) has at least five 
thousand acres of land 
or is of sufficient size as 
to make practicable its 
preservation and use in 
an unimpaired condition.” 
16 U.S.C. § 1131(c)(3), 
WY App. 242. 

Have “(6) reference 
landscapes;2 (7) naturally 
appearing landscapes with 
high scenic quality; 
(8) traditional cultural 
properties and sacred 
sites; and 
(9) other locally identified 
unique characteristics. 36 
C.F.R. § 294.11, WY App. 
229. 

“(4) may also contain 
ecological, geological, 
or other features of 
scientific, educational, 
scenic, or historical 
value.” 16 U.S.C. 
§ 1131(c)(4), WY App. 24. 

The fact that Roadless and Wilderness lands are 
effectively the same should come as no surprise. The 
lands designated as Roadless under the Roadless 
Rule included lands originally evaluated by the For-
est Service to be recommended to Congress for wilder-
ness designations under the Wilderness Act. WY App. 
138-141. And the Tenth Circuit itself acknowledged 
the areas subject to the Roadless Rule were “pristine 
wilderness.” WY App. 16. 

 
 2 A reference landscape is a relatively undisturbed area 
that can be used by forest managers to “gauge the health and 
condition of other land areas.” 66 Fed. Reg. 3247/2. 
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 Further, as shown below, it should be of no sur-
prise that restrictions on use and excepted activities 
in Roadless and Wilderness areas are effectively the 
same. 

Roadless 
Rule Prohibitions 

Wilderness 
Act Prohibitions 

“Prohibition on road 
construction and road 
reconstruction in inven-
toried roadless areas.” 36 
C.F.R. § 294.12, WY App. 
229. 
“Prohibition on timber 
cutting, sale, or removal 
in inventoried roadless 
areas.” 36 C.F.R. 
§ 294.13, WY App. 231. 

“[N]o commercial enter-
prise and no permanent 
road within any wilder-
ness area . . . no tempo-
rary road, no use of motor 
vehicles, motorized 
equipment or motorboats, 
no landing of aircraft, no 
other form of mechanical 
transport, and no struc-
ture or installation 
within any such area.” 16 
U.S.C. § 1133(c), WY App. 
250-251. 

The Roadless Rule’s ban on road construction and 
road reconstruction effectively prohibits all activities 
that require the use of a road. Therefore, like the 
Wilderness Act, commercial enterprises on Roadless 
areas are banned if they require a road to conduct the 
activity. Like the Wilderness Act, construction of a 
permanent or temporary structure on a Roadless area 
is banned if a road is necessary to transport the ma-
terials to the structure site. Timber cutting on Road-
less areas, unless it is of small diameter timber and 
meets one of the few very narrowly written purposes, 
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is also prohibited. WY App. 231-232. Timber cutting 
on Wilderness lands is prohibited if the use of motor-
ized equipment is necessary to cut and remove the 
tree. While the Roadless Rule does not list the identi-
cally worded prohibitions on activities that the Wilder-
ness Act lists, the Roadless Rule arrives at the same 
result as the Wilderness Act: a ban on most motorized 
activities on lands that are 5,000 acres or greater and 
share similar if not the same environmental charac-
teristics and naturally occurring qualities. 

 Just as the characteristics and prohibitions of the 
Roadless Rule and the Wilderness Act demonstrate 
that they are the functional equivalent of one another, 
so too do the exceptions to each. 

Exceptions to 
Roadless Rule 
Prohibitions 

Exceptions to 
Wilderness Act 

Prohibitions 

Road construction, recon-
struction or realignment 
in cases of public health 
and safety, flood, fire or 
other catastrophic event. 
WY App. 229, 230. 

Measures may be taken 
to control fire, insects, 
diseases, 16 U.S.C. 
§ 1133(d), and in “emer-
gencies involving the 
health and safety of 
persons.” 16 U.S.C. 
§ 1133(c), WY App. 250-
251. 
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Mineral leases on lands 
under lease by the 
Secretary as of January 
1, 2001 or for a new 
lease issued upon 
expiration of existing 
lease. 36 C.F.R. 
§ 294.12(b)(7), WY App. 
230. 

Patented mining claims 
in place on or before 
December 31, 1983 and 
activities related to 
mineral prospecting or 
gathering information 
about other resources. 16 
U.S.C. § 1133(d)(3), WY 
App. 252. 

When road construction 
is necessary under a 
Federal Aid Highway 
Project “and no other 
reasonable and prudent 
alternative exists.” 36 
C.F.R. § 294.12(b)(6), WY 
App. 230. 

Prospecting for water 
resources, construction 
and maintenance of 
“reservoirs, water-
conservation works, 
power projects, transmis-
sion lines, and other 
facilities needed in the 
public interest, including 
the road construction and 
maintenance essential to 
development and use 
thereof.” 16 U.S.C. 
§ 1133(d)(4), WY App. 
254. 

Pursuant to reserved or 
outstanding rights or by 
statute or treaty. WY 
App. 229. 

Grazing of livestock may 
continue so long as it was 
established prior to Sep-
tember 3, 1964. 16 U.S.C. 
§ 1133(d)(4), WY App. 
254. 
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Road reconstruction and 
maintenance of state, 
county or privately owned 
roads, i.e. classified 
roads. 36 C.F.R. 
§ 294.12(b)(5), (c), WY 
App. 230, 231. 

Continued “use of aircraft 
or motorboats, where 
these uses have already 
become established.” 16 
U.S.C. § 1133(d)(1), WY 
App. 251. 

When necessary to im-
plement road safety 
improvements on existing 
roads. 36 C.F.R. 
§ 294.12(b)(4), WY App. 
230. 

 

 Commercial services may 
be performed within the 
wilderness areas desig-
nated by this chapter to 
the extent necessary for 
activities which are 
proper for realizing the 
recreational or other 
wilderness purposes of 
the areas. 16 U.S.C. 
§ 1133(d)(5), WY App. 
254. 

As these side-by-side comparisons show, the Roadless 
and Wilderness designations each put in place prohibi-
tions on certain activities that have the same result: 
ending most activities on these lands that would 
otherwise allow for the encroachment of rural infra-
structure (66 Fed. Reg. 3245/1) and expanding settle-
ments (WY App. 240) due to increasing populations. 
Because the practical effect of the Wilderness Act and 
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the Roadless Rule are the same, so too must be the 
entity that decides whether lands should be designat-
ed as wilderness. It is only Congress, pursuant to the 
Wilderness Act, that may designate lands as wilder-
ness. 16 U.S.C. §§ 1131(a), 1132(b). The Secretary’s 
clear violation of Congress’s authority to designate 
lands as wilderness alone provides a compelling basis 
for review. 

 
C. Whether the Executive Branch May 

Rely on General Statutory Authority 
to Disregard Subsequent Statutory 
Schemes That Expressly Govern the 
Management of the National Forests 
Has Not Been Addressed by this Court. 

 Respondents assert that the Secretary’s general 
grant of rulemaking authority under the Organic Act 
and the Multiple Use Sustained Yield Act, 16 U.S.C. 
§§ 528-531 (“Multiple Use Act”), permitted the Forest 
Service to proceed with the Roadless Rule. U.S. Opp. 
22-24, Conservationists Opp. 12-13. Further, Conser-
vationists erroneously allege that CMA “ignore[s]” 
this authority of the Secretary. Conservationists Opp. 
13. CMA has never ignored the authority of the 
Secretary to manage our nation’s forest lands. CMA 
Petition 23. What CMA has established for this Court 
is that the authority of the Secretary to manage our 
nation’s forests must be exercised in accordance with 
the express authority retained by Congress in the 
Wilderness Act. Id. It was with the adoption of the 
Wilderness Act that the Secretary’s authority under 
and reliance upon the Organic Act and the Multiple 
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Use Act to designate wilderness areas was revoked.3 
With the Wilderness Act, the authority to designate 
lands as wilderness was vested solely with Congress. 
16 U.S.C. §§ 1131(a), 1132(b). The authority retained 
by the Forest Service under the Organic Act and 
Forest Management Act to manage the occupancy 
and use of the forests remained. However, that power 
does not permit the Secretary to do something only 
Congress may do: designate lands as Wilderness. 

 Moreover, the Secretary’s authority under the 
Organic Act is not unlimited and must be exercised in 
harmony with the Forest Management Act. Respon-
dents assert that the Secretary was under no obliga-
tion to comply with the Forest Management Act in 
the course of the Roadless Rule rulemaking. U.S. Opp. 
24-26, Conservationists Opp. 17-20. Under the Forest 
Management Act, the Secretary must conduct an 
individual planning process to determine the land 
uses for “each unit of the National Forest System.” 16 
U.S.C. § 1604(f)(1). However, the Forest Service 
ignored this requirement and instead relied upon the 
broad rulemaking authority granted to it under the 
Organic Act to conduct one national Roadless rule-
making that had material and significant impacts on 
National Forests across the United States. 

 Further, under the Forest Management Act, the 
management of the national forest lands must be 

 
 3 “The establishment and maintenance of areas of wilder-
ness are consistent with the purposes and provisions of sections 
528 to 531 of this title.” See 16 U.S.C. § 529. 
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reconsidered every 15 years. 16 U.S.C. § 1604(f)(5). 
Yet, the Roadless Rule forever designates the man-
agement and use of the Roadless lands. With the 
Roadless Rule, approximately one-third of all Forest 
Service land is now managed solely to maintain pris-
tine wilderness conditions at the expense of every 
other potential use. With the Roadless Rule, no change 
in the designated use of the Roadless lands may be 
considered or adopted, which is a violation of the 
Forest Management Act. 

 Taken to its logical conclusion, Respondents’ as-
sertion that the Secretary’s broad rulemaking author-
ity under the Organic Act permitted it to ignore the 
Forest Management Act in the Roadless Rule rule-
making allows the Forest Service to pick and choose 
which statutes it wishes to comply with in the course 
of a rulemaking. The National Forests are not identi-
cal in nature, character or usage. A one-size-fits-all 
approach to forest planning is not what Congress 
ordered when it adopted the Forest Management Act 
and the Forest Service should not be permitted to 
ignore Congress’s clear directive. The priority of 
statutes governing the Forest Service’s management 
of our forests further compels this Court’s review. 

   



15 

II. CONCLUSION 

 For the foregoing reasons and those stated in the 
Petition and the briefs amicus curiae, certiorari should 
be granted and the judgment below reversed. 
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