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QUESTION PRESENTED FOR REVIEW

Whether a federal court hearing claims brought under
federal-question jurisdiction for violations of the
Telephone Consumer Protection Act, 47 U.S.C. § 227
("TCPA"), is to resort to state law to determine the
statute of limitations rather than apply the four-year
federal statute of limitations as codified at 28 U.S.C. §
1658(a).



LIST OF PARTIES AND

RULE 29.6 DISCLOSURE

The caption lists all of the parties. Petitioner,
Earle Giovanniello, is an individual. Therefore, no
corporate-disclosure statement is required under
Supreme Court Rule 29.6.
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PETITION FOR WRIT OF CERTIORARI

Petitioner, Earle Giovanniello, respectfully peti
tions this Court for a writ of certiorari to review the
judgment of theUnited States Court ofAppeals for the
Second Circuit.

INTRODUCTION

The Second Circuit affirmed, on statute-of-
limitations grounds, the District of Connecticut's
dismissal of the action, which arose under the
Telephone Consumer Protection Act, 47 U.S.C. § 227
("TCPA"). Petitioner had initially asserted diversity
jurisdiction under 28 U.S.C. § 1332(d)(2) ofthe Class
Action Fairness Act, Pub. L. No. 109-2, Feb. 18, 2005,
119 Stat. 4 ("CAFA"), and later added federal-question
jurisdiction under 28 U.S.C. § 1331 as an additional
basis ofjurisdiction {see Giovenniello v. ALMMedia,
LLC{B. Conn., No. 3:09-cv-01409), Sec. Am. Compl.,
Doc. 7, H3), even though the Second Circuit had held
that TCPA claims are not subject to federal-question
jurisdiction but are subject only to diversity
jurisdiction. See, respectively, Foxhall Realty Law
Offices, Inc. v. Telecomms. Premium Servs., Ltd., 156
F.3d 432 (2d Cir. 1998), and Gottlieb v. CarnivalCorp.,
436 F.3d 335 (2d Cir. 2006).

In the present case, the Second Circuit, in holding
that Petitioner's individual claims were governed by a
two-year, state-law statute oflimitations rather than
the four-year statute oflimitations under 28 U.S.C. §
1658(a), relied upon prior Second Circuit
interpretations of the TCPA's private-right-of-action
provision, which provides that "[a] person or entity
may, if otherwise permitted by the laws or rules of



court of a State, bring [an action] in an appropriate
court of that State." 47 U.S.C. § 227(b)(3) ("Private-
Right-of-Action Provision" or "PROA Provision").

In its prior interpretations of the PROA Provision,
the Second Circuit had found that a federal court could
not hear a TCPA claim if, under "the laws or rules of
court of a State," 47 U.S.C. § 227(b)(3), the state courts
ofthe forum state could not hear the claim. See Holster
v. Gatco, Inc., 618 F.3d 214, 217-218 (2d Cir. 2010);
Bonime v. Avaya, Inc., 547 F.3d 497, 501-502 (2d Cir.
2008).

Less than three months after the Second Circuit

issued its Opinion, this Court, in Mims v. Arrow Fin.
Servs., LLC, 132 S.Ct. 740, 565 U.S. (2012), held,
based on the PROA Provision, that there is federal-
question jurisdiction over TCPA claims (thereby
abrogating several federal Circuit cases that had held
the opposite, including Foxhall, supra).

Mims made clear that, contrary to the Second
Circuit's Opinion, TCPA claims, like federal claims
generally, are covered by the principle that federal
claims in federal court are not subject to state-law
restrictions, and that, therefore, to the extent that
state-law restrictions apply to TCPA claims, such
restrictions apply only in state court. See Mims, 132
S.Ct. at 751 ("Congress' design [in enacting the TCPA]
would be less well served if consumers had to rely on
lthe laws or rules ofcourt ofa State,' §227(b)(3), or the
accident of diversity jurisdiction, to gain redress for
TCPA violations" (emphases added)); see alsoid. at 748
(referring to the TCPA and stating that "federal law
creates the right of action and provides the rules of
decision"). Cf. Second Circuit Op. at Petitioner's



Appendix ("Appx."), 12a ("[i]n sum, while a TCPA
diversity action is somewhat unusual in that the cause
of action is created by federal rather than state law,
that federal law authorizes TCPA claims only as
'otherwise permitted' by state law"). In short, Mims
abrogated the Second Circuit's Opinion.

Notwithstanding Mims, the Second Circuit, onMay
10, 2012, denied, in a short-form order (see Appx., 54a-
55a), Petitioner's motion, made eight days afterMims
was issued, for the recall of the Second Circuit's
mandate, the withdrawal of its Opinion, and the
rendering ofa new decision addressing the remaining
issue on appeal, which waswhether, in a prior action
between the parties in the Southern District of New
York ("New York Action"), class-action tolling under
American Pipe & Constr. Co. v. Utah, 414 U.S. 538
(1974), had continued through the pendency of
Petitioner's motionfor reconsideration, and/or appeal,
of the District Court's dismissal of that action, such
dismissal having had the effect of denying class
certification (tolling during either period would have
resulted in Petitioner's claims in the present case
having been timely under 28 U.S.C. §1658(a), whereas
those claims would have been time-barred, regardless
of any tolling periods, ifsubject to a two-year statute of
limitations).

Finally, a concurrence to the Second Circuit's
majority opinion found that Section 1658(a) was
applicable but that the tolling period had ended upon
the District Court's dismissal in the NewYorkAction.
See Appx., 21a-37a.



OPINIONS AND ORDERS

The Opinion of the United States Court ofAppeals
for the Second Circuit is reported at 660 F.3d 587. It is
also reprinted at Appx., la*37a.

The ruling of the United States District Court for
the District of Connecticut is not reported but is
available at 2010 U.S. Dist. LEXIS 92181 and 2010

, WL 3528649, and is reprinted at Appx., 38a-53a.

The Order of the United States Court of Appeals
•( for the Second Circuit denying Petitioner's motion for

the recall of the Second Circuit's mandate, the
^ withdrawal of its Opinion, and the rendering of a new
, decision addressing the remaining issue on appeal is
I not reported. It is reprinted at Appx., 54a_55a.

!
STATEMENT OF JURISDICTION

i

i

s The District Court had jurisdiction under 28 U.S.C.
! §§ 1331 and 1332(d)(2)(A). The United States Court of
, Appeals for the Second Circuit entered judgment on
j' October 17, 2011. On January 6, 2012, this Court, in
s response to an application by Petitioner, extended
I Petitioner's time to file this petition to June 1, 2012.

This Court has jurisdiction under 28 U.S.C. § 1254(1).



STATUTORY PROVISIONS INVOLVED

47 U.S.C. § 227

[47 U.S.C. § 227](b)(l) It shall be unlawful for any
person withinthe United States, oranyperson outside
the United States if the recipient is within the United
States- . . .

[47 U.S.C. § 227(b)(l)](C) to use any telephone
facsimile machine, computer, or other device to send,
to a telephone facsimile machine, an unsolicited
advertisement. . .

[47 U.S.C. §227(b)](3) Private right ofaction. Aperson
or entity may, if otherwise permitted by the laws or
rules of court of a State, bring in an appropriate court
of that State—

(A) an action based on a violation of this subsection or
the regulations prescribed under this subsection to
enjoin such violation,

(B) an action to recover for actual monetary loss from
such a violation, or to receive $ 500 in damages for
each such violation, whichever is greater, or

(C) both such actions.

28 U.S.C. § 1658(a)

Except as otherwise provided by law, a civil action
arising under an Act of Congress enacted after
[December 1, 1990] may not be commenced later than
4 years after the cause of action accrues.



STATEMENT OF THE CASE

This petition presents the issue of whether a
federal court hearing claims brought under federal-

y question jurisdiction for violations of the Telephone
|e Consumer Protection Act, 47 U.S.C. §227 ("TCPA"), is
•jj to resort to state law to determine the statute of

limitations rather than apply the four-year federal
statute oflimitations as codified at 28 U.S.C. §1658(a).

ie

i, 0n September 3, 2010, the District of
^ Connecticut dismissed the action on statute-of-

limitations grounds. The court assumed, arguendo,
that the action was governed by a four-year statute of

1Q limitations under 28 U.S.C. § 1658(a), but found that
or class-action tolling under American Pipe &Constr. Co.
rt v. Utah, 414 U.S. 538 (1974), had ended when, in the

New York Action, the District Court dismissed
Petitioner's action. In reach that finding, the District

or of Connecticut rejected Petitioner's argument that the
to tolling period had continued through the pendency of

Petitioner's motion for reconsideration, and/or appeal,
of the dismissal in the New York Action.

lin

for 0n October 17, 2011, the Second Circuit issued
an Opinion affirming the District of Connecticut's
dismissal. However, the affirmance did not address the
tolling issue," instead, the majority found that state law
supplied the statute of limitations for TCPA claims,
and that, as a result, Petitioner's claims were governed
by a two-year Connecticut statute of limitations rather
than the four-year statute of limitations under 28

bn j U.S.C. § 1658(a). See Appx., 14a-20a.
ter I

lan I



REASONS FOR GRANTING THE PETITION

POINT I

LEFT TO STAND, THE OPINION OF THE
SECOND CIRCUIT WOULD LIKELY

PERPETUATE DISREGARD OF WELL
SETTLED PRINCIPLES CONCERNING THE

RELATIONSHIP BETWEEN STATE LAW AND
FEDERAL CLAIMS THAT THIS COURT

REITERATED IN MIMS V. ARROWFIN. SERVS.,
LLC, 132 S.CT. 740, 565 U.S. (2012)

In its Opinion, the Second Circuit, having noted
that "the Second Circuit has interpreted the TCPA's
'state-centered language as having substantive
content,'" Appx., 12a, quoting Bonime v. Avaya, 547
F.3d497, 504 (2d Cir. 2008) (Calabresi, J., concurring),
proceeded to

conclude that for [Petitionee's . . . TCPA
complaint to be deemed "otherwise
permitted" by Connecticut law, it had to
have been filed within the limitations
period set forth in Conn. Gen. Stat. § 52-
570c(d), not the federal catch-all statute
of limitations established by 28 U.S.C. §
1658(a). Because [Petitionerl's TCPA
claim was untimely and, thus, not
permitted under Connecticut state law, it
was properly dismissed.

Appx., 20a.

In Bonime, the Second Circuit had found that,
under the PROA Provision, TCPA claims that could not

7
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be maintained in state court were thereby prohibited
from being maintained in federal court. This reasoning
led Bonime to hold that Section 901(b) of the New York
Civil Practice Law and Rules ("CPLR"), which
prohibits statutory damages from being sought in a
class action in New York state courts, applies to TCPA
claims that are brought in a federal court in New York.

Bonime was based on two rationales. First, in
Bonime's view, TCPA claims, although federally

I created, are, by virtue of the PROA Provision,
"functional" state-law claims and thus subject to the
doctrine of Erie R.R. v. Tompkins, 304 U.S. 64 (1938),

)(j such that, in diversity actions, those claims are
governed by state substantive law, which, Bonime
found, included CPLR § 901(b). See Bonime, 547 F.3d
at 500-502.

ft,
lot

The second ground of Bonime, which appeared
not to have been based on the fact that diversity was
the sole basis of jurisdiction, stated as follows^

A second, independent reason
reinforces th[e] conclusion [that CPLR §
901(b) applies to TCPA claims in New York
federal courts]. The private right of action
created by the TCPA allows a person or
entity to, "if otherwise permitted by the
laws or rules ofcourt ofa State, bring in an
appropriate court of that State," an action
for a violation of the TCPA. See 47 U.S.C. §
227(b)(3). This statutory language is
unambiguous—a claim under the TCPA
cannot be brought ifnotpermitted by state
law. . . . This provision constitutes an
express limitation on the TCPA which

8



federal courts are required to respect.

Id. at 502 (emphases added).

On the same day that the Second Circuit issued
Bonime, it also issued a Summary Order that
addressed the identical issue as did Bonime and
reached the same holding as did Bonime, doing so
based exclusively on Bonime. See Holster v. Gatco,
Inc., 2008U.S.App. Lexis 23203 (2d Cir. Oct. 31,2008)
{Holster D.1

During the pendency of a certioraripetition from
Holster I, this Court issued Shady Grove Orthopedic
Assocs., PA. v. Allstate Ins. Co., 559 U.S. , 130
S.Ct. 1431 (2010), which held that CPLR § 901(b) does
not apply in a federal diversity action in New York
seeking statutory damages under a New York statute,
and that, as a result, the plaintiff was entitled to seek
class certification under Rule 23 of the Federal Rules
of Civil Procedure even though CPLR § 901(b) would

1 The Summary Order stated, in full:

Charles E. Holster III brought a putative
class action in the United States District Court for
the Eastern District of New York (Bianco, J.)
alleging violations of the Telephone Consumer
Protection Act ("TCPA"), 47 U.S.C § 227(b)(1)(C).
Federal jurisdiction was grounded on diversity of
citizenship. See 28 U.S.C. § 1332(d)(2). The
District Court dismissed the complaint. See
Holster v. Gatco, Inc., 485 F. Supp. 2d 179, 180
(E.D.N.Y. 2007). We affirm. See Bonime v. Avaya,
Inc., 07-1136-cv, - F. 3d - (2d Cir. 2008). The
judgment of the District Court is AFFIRMED.

Holster I, 2008 U.S. App. Lexis 23203 at *1.



have precluded the plaintiff from seeking class
certification if the action had been brought in a New
York state court. This Court's holding was based on the
principle that the Erie doctrine may not be used to void
federal procedural rules, which include Rule 23, see id.
at 1442-1444, whereas CPLR § 901(b) conflicts with
Rule 23 and therefore would, if applied, have voided
Rule 23. See id. at 1438.

Following Shady Grove, this Court granted
certiorari in Holster, vacated the Second Circuit's
judgment, and remanded the case to the Second Circuit
"for further consideration in light of Shady Grove."
Holster v. Gatco, Inc., 559 U.S. , 130 S.Ct. 1575,
1575 (2010) {Holster II).

On remand, the Second Circuit reached the
same result as it had in HolsterI. See Holster v. Gatco,
Inc., 618 F.3d 214 (2d Cir. 2010) {Holster III), cert,
denied, Apr. 25, 2011 (No. 10-944). In doing so, the
Second Circuit acknowledged that Bonimes first
"ground, predicated on Erie, [was] abrogated by Shady
Grove,"id. at 216; see also id. at 217 ("tothe extent that
our prior holding was based on treating the TCPA 'as
if it were a state law,' Bonime, 547 F.3d at 501, Shady
Grove's holding that Rule 23 generally preempts
C.P.L.R. 901(b) abrogates our holding."). However, the
Second Circuit proceeded to find that Shady Grovehad
not abrogated the second ground of Bonime. In doing
so, the Second Circuit found fault with the strong
skepticism of Bonime's second rationale that Justice
Scalia expressed in his concurrence in Holster II, i.e.,
the rationale that would become the basis ofHolsterIII
and the basis of the Second Circuit's Opinion in the
present case:

10



[Judge Calabresi's] concurrence [in
Bonime] further explained [Bonime's]
second rationale. Because federal law(the
TCPA) uses state law to define the
federal cause of action, when the state
refuses torecognize that cause ofaction,
"there remains [nothing] to which any
grant offederal court jurisdiction could
attach." [Bonime, 547 F.3d] at 503
(Calabresi, J., concurring).

***

[Shady Grove] said nothing at all
about the TCPA, and what that statute
requires for a federal cause of action to
lie. This ... is a standard question of
statutory interpretation. What did
Congress mean when it said that TCPA
suits mayproceed "ifotherwise permitted
by the laws or rules of court of a State,"
47 U.S.C. §227? We nowread [the PROA
Provision], as the [Bonime] concurrence
did before, as a delegation by Congress to
the states of considerable power to
determine which causes of action he
under the TCPA.

Holster, echoing Justice Scalia's
concurrence in [Holster ll\, argues that
[our] reading [of the PROA Provision] is
untenable because it would create the
absurd result of a litigant losing his
putative federal right to recover under
the TCPAfor failing to follow trivial state
court rules about "the color and size of
thepaper" used for thecomplaint. Holster

11



[Il], 130 S. Ct. at 1576 (Scalia, J.,
concurring). If we had to read the [PROA
Provision's "otherwise permitted"
language as barring the applicability of
the TCPA when any state rule, however
insignificant, was not conformed with,
this argument would have force. But,
there exists no rule prohibiting courts
from reading a law with any [sic] eye to
the legislature's goals in enacting the
statute; quite the contrary. . . .

In light of this principle, nothing
prevents us from saying that Congress
intended some, but not necessarily all,
state "rules of court" to define what

causes of action can lie under the TCPA.

... Congress intended to give states a fair
measure of control over solving the
problems that the TCPA addresses. The
ability to define when a class cause of
action lies and when it does not is part of
that control. Exactly how far that control
extends is not before us. That Congress
intended to let a TCPA suit be barred by
a state due to the particulars of the paper
used in filing seems unlikely, but that is
a question for another day.

Because Shady Grove says nothing
about Bonime's second ground, we find
that ground continues to control this case.

Holster III, 618 F.3d at 216-218 (emphases added)
(additional citational language omitted).
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In addition to Justice Scalia, the other Justices
who voted to grant cart/oranm J3aZsterapparentlyhad
doubts as well about Bonimds second rationale, ior,
that rationale, ifvalid, would have been sufficient to
result in the application of CPLR § 90lCb (just as
Holster III would find) and thereby preclude this
Court's vacature of HolsterI.

Just as Shady Grove prompted this Court to
grant certiorari in Holster in order that the Second
Circuit would issue a new decision in light of Shady
Grove, this Court should, at a minimum, grant
certiorari in the present case, vacate the Second
Circuit's judgment, and remand the case to the Second
Circuit for further consideration inlight oiMims.

CONCLUSION

For the foregoing reasons, Petitioner, Earle
Giovanniello, respectfully requests that this Petition
for Writ of Certiorari^ granted.

Dated: May 17, 2012

Respectfully submitted,

TODD C. BANK
119-40 Union Turnpike
Fourth Floor
Kew Gardens, New York 11415
(718) 520-7125

Counsel to Petitioner
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