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QUESTIONS PRESENTED 

 
 1. Whether “exacting” scrutiny is the applicable 
standard of review for a First Amendment challenge 
to a Maine law that requires an organization that 
raises or spends more than $5,000 for the purpose of 
ballot-question advocacy in Maine to register as a 
ballot question committee and disclose certain contri-
butions and expenditures, but does not restrict con-
tributions or expenditures or require the formation of 
a separate entity or fund. 

 2. Whether a Maine law that requires an organ-
ization that raises or spends more than $5,000 for the 
purpose of ballot-question advocacy in Maine to 
register as a ballot question committee and disclose 
certain contributions and expenditures, but does not 
restrict contributions or expenditures or require the 
formation of a separate entity or fund, is facially valid 
under the First Amendment even if the “major pur-
pose” of the organization is not ballot-question advo-
cacy in Maine. 

 3. Whether a Maine law’s definitions of a “con-
tribution” to a Maine ballot question committee are 
valid under the First and Fourteenth Amendments, 
where petitioners lacked standing to bring a facial 
vagueness challenge to the law because much of 
petitioners’ speech was clearly proscribed by the 
statute’s undisputed application and where the 
challenged definitions are not based on donor intent 
or any other subjective factor, but rather on objective 
standards tied to petitioners’ speech and activities. 
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QUESTIONS PRESENTED –  Continued 

 
 4. Whether the $100 threshold under Maine law 
for reporting contributions and expenditures made for 
the purpose of initiating or influencing a Maine ballot 
question is valid under the First Amendment. 



iii 

 
TABLE OF CONTENTS 

Page 

Questions Presented ............................................  i 

Statement of the Case .........................................  1 

 A.   Applicable Legal Framework ....................  3 

 B.   Petitioners’ activities .................................  5 

1.   NOM ....................................................  5 

2.   APIA ....................................................  9 

3.   Commission’s investigation of NOM ....  9 

 C.   Procedural History ....................................  10 

1.   District Court proceedings ..................  10 

2.   First Circuit opinion ............................  11 

Reasons for Denying the Petition ........................  16 

 I.   The First Circuit’s decision that the 
Maine BQC law is not facially overbroad 
properly applied this Court’s precedents 
and does not conflict with other circuits ....  17 

A.   “Exacting” scrutiny is the applicable 
standard of review ...............................  17 

B.   Maine has a compelling interest in 
providing information to its citizens 
about persons raising or spending 
significant amounts to influence their 
vote on a Maine ballot question ..........  21 

C.   No “major-purpose test” applicable to 
state disclosure laws comparable to 
the BQC law has been recognized by 
this Court ............................................  24 



iv 

 
TABLE OF CONTENTS – Continued 

Page 

 II.   The First Circuit’s decision that the 
definitions of “contribution” in sections 
1056-B(2-A)(B) and (C) are valid under 
the First and Fourteenth Amendments 
properly applied this Court’s precedents 
and does  not conflict with other circuits’ 
decisions ....................................................  30 

 III.   The First Circuit properly applied this 
Court’s precedents in ruling that the 
$100 threshold in section 1056-B(2) for 
reporting certain contributions and ex-
penditures is valid under the First 
Amendment ...............................................  35 

Conclusion............................................................  38 

 



v 

 
TABLE OF AUTHORITIES 

Page 

CASES 

Brownsburg Area Patrons Affecting Change v. 
Baldwin, 137 F.3d 503 (7th Cir. 1998) ................... 28 

Buckley v. American Constitutional Law Foun-
dation, 525 U.S. 182 (1999) ........................ 18, 21, 22 

Buckley v. Valeo, 424 U.S. 1 (1976) .................... passim 

California Pro-Life Council v. Getman, 328 
F.3d 1088 (9th Cir. 2003) ............................ 20, 22, 23 

Canyon Ferry Rd. Baptist Church of East 
Helena, Inc. v. Unsworth, 556 F.3d 1021 (9th 
Cir. 2009) ................................................................. 37 

Citizens United v. Federal Election Comm’n, 
130 S. Ct. 876 (2010) ....................................... passim 

City of Lakewood v. Plain Dealer Publishing 
Co., 486 U.S. 750 (1988) .......................................... 34 

Diffenderfer v. Central Baptist Church, 404 
U.S. 412 (1972) ........................................................ 34 

Emily’s List v. Federal Election Comm’n, 581 
F.3d 1 (D.C. Cir. 2009) ............................................. 27 

Federal Election Comm’n v. Central Long 
Island Tax Reform Immediately Committee, 
616 F.2d 45 (2d Cir. 1980) ....................................... 32 

Federal Election Comm’n v. Massachusetts 
Citizens for Life, 479 U.S. 238 (1986) ............... 19, 23 

Federal Election Comm’n v. Survival Educ. 
Fund, 65 F.3d 285 (2d Cir. 1995) ...................... 27, 32 



vi 

 
TABLE OF AUTHORITIES – Continued 

Page 

Federal Election Comm’n v. Wisconsin Right to 
Life, 551 U.S. 449 (2007) ................. 15, 16, 30, 31, 32 

Holder v. Humanitarian Law Project, 130 
S. Ct. 2705 (2010) .................................................... 31 

Human Life of Wash., Inc. v. Brumsickle, 624 
F.3d 990 (9th Cir. 2010), cert. denied, 131 
S. Ct. 1477 (2011) .................................. 20, 22, 26, 27 

John Doe No.1 v. Reed, 130 S. Ct. 2811 (2010) .... 18, 20 

National Org. for Marriage v. McKee, 649 F.3d 
34 (1st Cir. 2011), cert. denied, 132 S. Ct. 
1635 (2012) ...................................................... passim 

National Org. for Marriage v. McKee, 669 F.3d 
34 (1st Cir. 2012) ....................................................... 1 

National Org. for Marriage v. McKee, 765 
F. Supp. 2d 38 (D. Me. 2011) ............................... 1, 11 

National Org. for Marriage v. McKee, 723 
F. Supp. 2d 245 (D. Me. 2010) ......................... 5, 9, 11 

National Org. for Marriage v. McKee, 666 
F. Supp. 2d 193 (D. Me. 2009) ................................. 10 

National Org. for Marriage v. Maine Comm’n 
on Governmental Ethics & Election Practices, 
Dkt. No. AP-2010-12 (Me. Super. Ct. Kenn. 
Cty.) .................................................................... 10, 31 

National Org. for Marriage v. Secretary of 
State, Fla., 2012 WL 1758607 (11th Cir. 
2012) ........................................................................ 27 

New Mexico Youth Organized v. Herrera, 611 
F.3d 669 (10th Cir. 2010) ...................... 20, 28, 29, 30 



vii 

 
TABLE OF AUTHORITIES – Continued 

Page 

North Carolina Right to Life Committee Fund 
for Independent Political Expenditures v. 
Leake, 524 F.3d 427 (4th Cir. 2008) .................. 36, 37 

North Carolina Right to Life, Inc. v. Leake, 525 
F.3d 274 (4th Cir. 2008) ........................ 20, 28, 29, 33 

Randall v. Sorrell, 548 U.S. 230 (2006) ..................... 36 

Real Truth About Abortion, Inc. v. Federal 
Election Comm’n, 681 F.3d 544 (4th Cir. 
2012) ........................................................................ 21 

Sampson v. Buescher, 625 F.3d 1247 (10th Cir. 
2010) ...................................................... 20, 23, 24, 37 

Sprietsma v. Mercury Marine, 537 U.S. 51 
(2002) ....................................................................... 25 

Washington State Grange v. Washington State 
Republican Party, 552 U.S. 442 (2008) .................. 24 

 
FEDERAL CONSTITUTION, STATUTES, AND REGULATIONS 

2 U.S.C. § 441b ........................................................... 19 

 
MAINE STATUTES AND RULES 

1 Me. Rev. Stat. Ann. § 302 .......................................... 3 

21-A Me. Rev. Stat. Ann. § 1056-B ..................... passim 

Me. Pub. L. 2011, ch. 389 ............................................. 3 

Me. Pub. L. 2009, ch. 524 ............................................. 3 
  



viii 

 
TABLE OF AUTHORITIES – Continued 

Page 

STATUTES OF OTHER STATES 

N.C. Gen. Stat. § 163-278.6(14) (2007) ...................... 28 

N.M. Stat. Ann. § 1-19-26(L) ...................................... 29 



1 

RESPONDENTS’ BRIEF IN OPPOSITION 

 Respondents respectfully oppose the Petition for 
a Writ of Certiorari to review the judgment of the 
United States Court of Appeals for the First Circuit, 
issued on January 31, 2012, reproduced in the ap-
pendix to the petition (“Pet. App.”) at 1a-32a, and 
reported in National Organization for Marriage v. 
McKee, 669 F.3d 34 (1st Cir. 2012). The district court 
opinion is reported in National Organization for 
Marriage v. McKee, 765 F. Supp. 2d 38 (D. Me. 2011), 
and reproduced at Pet. App. 37a-69a. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 Like most states and the federal government, 
Maine has enacted reporting and disclosure require-
ments applicable to those engaged in candidate 
election-related advocacy in this state, including laws 
governing political action committees (“PACs”). 
Maine’s PAC laws were recently upheld against 
challenges made by petitioner National Organization 
for Marriage (“NOM”). National Org. for Marriage v. 
McKee, 649 F.3d 34 (1st Cir. 2011), cert. denied, 132 
S. Ct. 1635 (2012) (“NOM I”). 

 Maine also has enacted reporting and disclosure 
requirements applicable to those engaged in ballot-
measure advocacy in its state. The challenged law is 
narrowly tailored to further the State’s compelling 
interest in informing Maine voters about who is 
spending money to influence their vote on Maine 



2 

ballot questions. As discussed below, this law was 
amended in 2011, partially mooting petitioners’ 
claims. 

 NOM is a sophisticated, national political-
advocacy organization that, in 2009, spent $1.9 
million in Maine to promote a ballot measure. Seek-
ing to prevent Maine citizens from learning who is 
trying to influence their vote on ballot questions, 
NOM and co-petitioner American Principles in Action 
(“APIA”) filed this action in October 2009, alleging 
that the modest disclosures required by 21-A Me. Rev. 
Stat. Ann. § 1056-B violated their rights under the 
First and Fourteenth Amendments. 

 While this case was pending, this Court upheld 
federal disclosure requirements in candidate elections 
similar to those at issue here in ballot-question 
elections. See Citizens United v. Federal Election 
Comm’n, 130 S. Ct. 876, 915-916 (2010). In doing so, 
the Court distinguished sharply between disclosure 
and more comprehensive forms of campaign finance 
laws, ruling that “the Government may regulate 
corporate political speech through disclaimer and 
disclosure requirements, but it may not suppress that 
speech altogether.” Id. at 886. 

 Many of petitioners’ arguments in this case are 
identical to those raised by NOM and rejected by the 
First Circuit in 2011 in NOM I. Carefully applying 
this Court’s precedents and drawing heavily from its 
analysis in NOM I, the First Circuit rejected petition-
ers’ claims here. Like the laws upheld in Citizens 
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United, Maine’s ballot question committee law is a 
pure disclosure law that does not suppress speech, 
but simply provides information to Maine citizens in 
a timely way about who is raising or spending signifi-
cant sums of money to influence their vote on a ballot 
measure. Just as the Court denied certiorari in NOM 
I, so too should it deny certiorari here. 

 
A. Applicable Legal Framework 

 Under section 1056-B(2), any person not defined 
as a PAC “who receives contributions or makes ex-
penditures, other than by contribution to a political 
action committee, aggregating in excess of $5,000 for 
the purpose of initiating or influencing” a ballot-
measure campaign must file a report with the Com-
mission on Governmental Ethics and Election  
Practices (“Commission”).1 The person must register 

 
 1 In 2010 and 2011, the Legislature enacted several changes 
to Maine’s campaign finance laws, including section 1056-B. Me. 
Pub. L. 2009, ch. 524 (eff. July 12, 2010); Me. Pub. L. 2011, ch. 
389 (eff. June 20, 2011). These changes included defining the 
word “influence” as “to support, oppose, promote, or defeat” and 
using that term consistently throughout the statutes governing 
reporting by PACs and BQCs, candidates, political parties, and 
other independent spenders in both candidate and ballot-
measure elections. The terminology had not been used consist-
ently across those statutes before this change. Under Maine law, 
pending proceedings are not affected by statutory amendments. 
1 Me. Rev. Stat. Ann. § 302. In any event, as the First Circuit 
noted, the new language would not affect the outcome of this 
case. Pet. App. 3a n.1. Petitioners do not contend otherwise. 
Because the First Circuit addressed the versions of these laws in 

(Continued on following page) 
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with the Commission as a ballot question committee 
(“BQC”) by filing a two-page form within seven days 
of receiving certain contributions or making certain 
expenditures that exceed $5,000. 

 The report must contain an itemized account of 
each expenditure made to, and contribution received 
from, a single source aggregating in excess of $100 in 
any election; the date of each contribution; the date 
and purpose of each expenditure; the name and 
address of each contributor, payee or creditor; and the 
occupation and employer, if any, for any person who 
has made contributions exceeding $100 in the aggre-
gate. 21-A Me. Rev. Stat. Ann. § 1056-B(2). The filer is 
required to report only those contributions made for 
the purpose of initiating or influencing a Maine ballot 
question and only those expenditures made for those 
purposes. Id. 

 The Commission is charged with administering 
and enforcing Maine’s campaign finance laws, includ-
ing those governing BQCs. Pet. App. 42a. The Com-
mission provides a written description of the filing 
requirements on its website, and its staff is available 
to provide advice to BQCs. Pet. App. 43a. BQC regis-
tration permits voters and the press to access infor-
mation about who is raising and spending money to 
influence their votes on ballot measures simply by 
going to the Commission’s website and clicking on the 

 
effect after the June 2011 amendments, this brief will do 
likewise. 
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name of a BQC listed as for or against a particular 
ballot question. 

 
B. Petitioners’ activities 

 1. NOM. NOM is a non-profit corporation 
incorporated in Virginia that claims to provide the 
anti-same-sex-marriage movement with an “orga-
nized, national presence needed to impact state and 
local politics in a coordinated and sustained fash-
ion.” National Org. for Marriage v. McKee, 723 
F. Supp. 2d 245, 250 (D. Me. 2010). 

 NOM’s activities in Maine. On May 6, 2009, the 
governor signed into law legislation recognizing 
same-sex marriage in Maine. Court of Appeals Ap-
pendix (“C.A. App.”) 29. The next day, opponents of 
the law submitted the paperwork needed to launch a 
so-called “people’s veto” campaign, which would 
require that the matter be decided by a statewide 
referendum. C.A. App. 520.  

 In the six months that followed, NOM spent $1.9 
million for the purposes of getting Question 1 on the 
November 2009 ballot and then promoting its pas-
sage.2 C.A. App. 520-521. NOM spent that $1.9 mil-
lion by making contributions to Stand for Marriage 
Maine (“SMM”), a registered Maine PAC promoting a 

 
 2 In 2009, NOM spent roughly $8 million on all of its 
activities nationwide. Pet. App. 45a. 
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“Yes” answer to Question 1. Pet. App. 45a. NOM was 
the largest contributor to the “Yes on 1” campaign. Id. 

 NOM’s Executive Director Brian Brown, one of 
NOM’s main fundraisers and the person who author-
ized NOM’s expenditures, served on SMM’s Executive 
Committee and raised funds for SMM. Pet. App. 45a; 
C.A. App. 522. As Mr. Brown explained, “one of the 
functions I had was to have – you know, to have NOM 
give money to Stand for Marriage Maine when it was 
– when it was needed.” C.A. App. 523. 

 NOM’s fundraising. NOM’s budget and strategy 
documents show that it was raising funds specifically 
to initiate and promote Question 1 in Maine. C.A. 
App. 532. As of July 2009, NOM had raised $500,000 
specifically for the Maine campaign. C.A. App. 525-
526. Also as of that date, $200,000 from one donor’s 
$1 million pledge (paid in October 2009) was explicit-
ly, in NOM’s words, “devoted to Maine.” C.A. App. 
527-528. On July 30, 2009, NOM Executive Director 
Brown wrote to a couple from Maine who had given 
$50,000 to NOM on July 15, 2009, and assured them 
that NOM was “committed to helping key states like 
Maine.” C.A. App. 537-538. 

 Of the more than $2 million that NOM raised 
nationally in the month of October 2009, NOM turned 
over $1.2 million to SMM pursuant to NOM’s plan to 
fund a substantial portion of SMM’s efforts in Maine. 
C.A. App. 530-531. NOM ultimately raised over $1 
million for the express purposes of initiating and then 
promoting Question 1. C.A. App. 529-530. 
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 NOM admitted that winning the Maine cam-
paign was its most important issue nationally in the 
late summer and fall of 2009, and that the Maine 
referendum was typically brought up either by NOM 
or its major donors in fundraising conversations 
during that time. Pet. App. 46a; C.A. App. 538-539. 
The record makes clear that NOM was soliciting 
funds from major donors in person or over the tele-
phone in 2009 for the purpose of initiating and then 
promoting a ballot question in Maine in 2009 – and 
that NOM understood what it was doing. C.A. App. 
520-534, 537-539. 

 The same was true for NOM’s fundraising from 
its smaller donors. Between May and November 2009, 
NOM sent emails to its subscribers providing news 
updates regarding same-sex marriage in Maine and 
other states. In each email solicitation, NOM asked 
for a contribution. C.A. App. 545-548. For example, on 
May 6, 2009, NOM distributed an email update to 
subscribers focused on the proposed referendum in 
Maine that would overturn Maine legislation on 
same-sex marriage. C.A. App. 545. The May 6th email 
stated:  

Your support today will allow us to start the 
referendum process immediately when the 
law is signed, ensuring that the measure 
does not take effect before the people of 
Maine have had their say. Can you afford a 
gift of $35, $50 or $100 today to help stop 
same-sex marriage not just in Maine, but in 
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New Hampshire, Iowa, and other states as 
well?  

C.A. App. 545. NOM calculated that it received 
$2,469 from this email. C.A. App. 545. NOM sent 
many similar fundraising emails during 2009. C.A. 
App. 545-548. 

 The donation screen at NOM’s website stated 
that “[n]o funds will be earmarked or reserved for any 
political purpose.” Pet. App. 46a. Even assuming 
arguendo that NOM did not allow funds to be “ear-
marked” by contributors, NOM was soliciting funds in 
these emails for the purpose of “initiating or influenc-
ing” a Maine ballot question. 

 NOM insists that major donors were told that 
NOM would not permit funds to be “designated” for 
the Maine campaign, C.A. App. 533, and the district 
court credited NOM’s allegation that it does not 
“solicit or accept designated contributions.” Pet. App. 
46a. This alleged policy (even if followed, on which 
the record casts doubt), amounted to a nudge and a 
wink between NOM and its donors. NOM candidly 
admitted that its major donors, over time, developed 
“an increasing level of trust” that NOM would use the 
funds in accordance with donors’ wishes. C.A. App. 
533-534. 

 NOM’s activities in other states during 2008-
2010. During 2008, NOM played a crucial role in a 
California same-sex marriage referendum campaign, 
spending roughly $1.9 million (out of total 2008 
expenditures of $3 million) to promote Proposition 8, 
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which provided that marriage only between a man 
and a woman is valid in California. National Org. for 
Marriage, 723 F. Supp. 2d at 250-251. NOM was also 
active in candidate elections in several states in 2009-
2010. Id. 

 2. APIA. Petitioner APIA is a non-profit organ-
ization incorporated in the District of Columbia 
that states that it is dedicated to “promote and 
advocate for equality of opportunity and ordered 
liberty.” Pet. App. 47a. APIA did not contact any 
donors or try to raise funds in 2009 to defray the 
cost of advertisements to promote Question 1 or for 
any other Maine campaign activity. Pet. App. 48a; 
C.A. App. 554. APIA claimed that it intended to 
solicit funds to defray the cost of two scripted – 
though not produced – political advertisements 
promoting Question 1. C.A. App. 36. Such fundrais-
ing and/or spending (if it had incurred and exceeded 
$5,000) would have made APIA a BQC. See 21-A 
Me. Rev. Stat. Ann. § 1056-B. 

 3. Commission’s investigation of NOM. In 
August of 2009, Fred Karger of the group Californi-
ans Against Hate asked the Commission to investi-
gate whether NOM had violated Maine’s campaign 
finance laws based on its activities in Maine. Pet. 
App. 46a. On August 27, 2009, the Commission 
invited NOM and SMM to respond to Mr. Karger’s 
claim, and they both did. Id. After the Commission 
considered the evidence and legal arguments sub-
mitted by NOM and SMM, it authorized the Com-
mission staff to conduct an investigation into 
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whether NOM had violated Maine campaign fi-
nance laws by failing to register and file campaign 
finance reports as a BQC. Id. The investigation is 
ongoing.3 It does not involve APIA. 

 
C. Procedural History 

 1. District court proceedings. NOM and APIA 
filed their Complaint in this case on October 21, 
2009, on the eve of the November 2009 referenda 
election, seeking to avoid complying with section 
1056-B. The original Complaint contained four 
counts and raised numerous constitutional chal-
lenges to section 1056-B. Petitioners also filed a 
Motion for a Temporary Restraining Order (“TRO”). 
C.A. App. 1. After a hearing, the district court 
denied their Motion for a TRO on October 28, 2009, 
ruling that petitioners failed to show a likelihood of 
success on the merits of their claims that section 
1056-B violates the First or Fourteenth Amend-
ment. National Org. for Marriage v. McKee, 666 

 
 3 In early 2010, NOM, Stand for Marriage Maine PAC, and 
Brian Brown (“state-court petitioners”) filed a petition for review 
in Maine Superior Court, seeking to enjoin the enforcement of 
certain subpoenas issued by the Commission in connection with 
its investigation of NOM. National Org. for Marriage v. Maine 
Comm’n on Governmental Ethics & Election Practices, Dkt. No. 
AP-2010-12 (Me. Super. Ct. Kenn. Cty.). The court stayed the 
case for two years and in June 2012, ruled in the Commission’s 
favor, rejecting the request to enjoin the subpoenas. The state-
court petitioners have appealed that decision to the Maine 
Supreme Judicial Court. 
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F. Supp. 2d 193, 206-213 (D. Me. 2009).4 Discovery 
proceeded on petitioners’ claims. 

 In July 2010, petitioners moved for summary 
judgment on Counts I-IV of the Second Amended 
Complaint. C.A. App. 15. Respondents opposed that 
motion and filed a cross-motion for summary judg-
ment. C.A. App. 19. On February 18, 2011, the dis-
trict court entered summary judgment against 
petitioners and in favor of respondents, largely adopt-
ing the reasoning it employed in denying the Motion 
for TRO. National Org. for Marriage, 765 F. Supp. 2d 
38. Petitioners appealed. 

 2. First Circuit opinion. In a unanimous 
opinion on January 31, 2012, the First Circuit 
upheld the constitutionality of the BQC law. As the 
court explained, its decision in NOM I “largely 
disposes of [petitioners’] contentions concerning the 
BQC statute.” Pet. App. 7a. 

 
 4 NOM subsequently amended its pleadings to add numer-
ous facial and as-applied First Amendment challenges to 
Maine’s campaign finance laws regarding PACs, independent 
expenditures, and disclosure and disclaimer requirements 
applicable to candidate elections. C.A. App. 4, 25. In August 
2010, the district court largely rejected NOM’s claims and 
upheld the constitutionality of nearly all the challenged Maine 
laws and rules. National Org. for Marriage, 723 F. Supp. 2d 245. 
Both sides appealed. In a unanimous opinion issued on August 
11, 2011, the First Circuit upheld the constitutionality of all the 
challenged laws in NOM I. National Org. for Marriage, 649 F.3d 
34. This Court denied NOM’s petition for a writ of certiorari. 
National Org. for Marriage, 132 S. Ct. 1635 (2012). 
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 The court first held that exacting scrutiny was 
the appropriate standard of review for petitioners’ 
First Amendment challenge to the BQC law because 
the law does not prohibit, limit, or impose any oner-
ous burdens on speech, but merely imposes three 
simple obligations on an entity qualifying as a BQC: 
1) filing of a registration form disclosing basic infor-
mation, 2) quarterly reporting of ballot-measure-
related contributions and expenditures, and 3) simple 
recordkeeping. Pet. App. 9a-11a. Applying exacting 
scrutiny, the court held that Maine had an important 
– even compelling – interest in providing information 
to its citizens about those persons who are making 
significant contributions or expenditures for the 
purpose of influencing their vote on Maine ballot 
questions. The court held that this interest was at 
least as valid as in candidate elections because “citi-
zens evaluating ballot questions must ‘rely ever more 
on a message’s source as a proxy for reliability and a 
barometer of political spin.’ ” Pet. App. 10a. The court 
agreed with the district court that such transparency 
is a “compelling” state interest “in a climate where 
the number of ballot questions Maine voters face is 
steadily increasing.” Id. 

 Like the PAC laws upheld in NOM I, the court 
ruled that section 1056-B is consistent with the First 
Amendment because its “modest disclosure and 
reporting requirements are substantially related to 
Maine’s interest in disseminating information about 
political funding to the electorate.” Pet. App. 11a 
(internal quotations omitted). 
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 Relying primarily on Buckley v. Valeo, 424 U.S. 1 
(1976), petitioners argued that Maine’s BQC law is 
overbroad because it requires reporting of contribu-
tions and expenditures on Maine ballot campaigns by 
organizations whose “major purpose” is not to pro-
mote or defeat a Maine ballot question. The First 
Circuit rejected petitioners “major purpose” argu-
ment, relying on its rejection of this same argument 
in NOM I. Pet. App. 8a-9a; see National Org. for 
Marriage, 649 F.3d at 58-59. The court found that 
this Court has never applied a “major purpose” test to 
a state’s regulation of PACs or BQCs and that apply-
ing petitioners’ proposed major-purpose test to 
Maine’s BQC law would produce “perverse” results. 
See National Org. for Marriage, 649 F.3d at 59. 

 As for petitioners’ challenge to section 1056-B’s 
reporting requirement for contributions from a single 
source that exceed $100, the First Circuit relied on 
Buckley’s statement that the choice of where to set 
such monetary thresholds “is necessarily a judgmen-
tal decision” best left to legislative discretion. Pet. 
App. 11a-12a. The court concluded that the Maine 
legislature’s judgment to set a $100 reporting thresh-
old was not “wholly without rationality.” Id. 

 The court next considered petitioners’ claim that 
subsections B and C of section 1056-B(2-A)’s four-
part definition of “contribution” are unconstitutional-
ly vague. That statute provides that a contribution 
includes: 
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B. Funds provided in response to a solicita-
tion that would lead the contributor to be-
lieve that the funds would be used 
specifically for the purpose of initiating or in-
fluencing a campaign; or 

C. Funds that can reasonably be deter-
mined to have been provided by the contribu-
tor for the purpose of initiating or 
influencing a campaign when viewed in the 
context of the contribution and the recipi-
ent’s activities regarding a campaign. 

Petitioners argued that the phrase “for the purpose of 
. . . influencing” (appearing in both subsections) is 
unconstitutionally vague and that each subsection 
improperly relies on “subjective” factors. They also 
challenged the use of the word “context” in subsection 
C. 

 The court first held that petitioners lacked stand-
ing to bring a facial vagueness challenge to section 
1056-B because much of petitioners’ speech was 
clearly proscribed by the statute’s “undisputed appli-
cation.” Pet. App. 14a-15a. Although the court con-
cluded it would have been warranted in summarily 
rejecting petitioners’ as-applied challenge due to their 
failure to develop their argument, it addressed and 
then rejected their as-applied challenge. Id. 17a-18a. 

 Rejecting the challenge to the law’s use of the 
word “influencing,” the court accepted a narrowing 
construction adopted by the Commission in written 
Guidance. Pet. App. 19a-20a. As narrowed, “influenc-
ing” included only “communications and activities 
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that expressly advocate for or against a ballot ques-
tion or that clearly identify a ballot question by 
apparent and unambiguous reference and are suscep-
tible of no reasonable interpretation other than to 
promote or oppose the ballot question.” Id. 

 The First Circuit then concluded that the lan-
guage of subsections B and C is sufficiently clear as 
applied to petitioners’ speech. Pet. App. 22a-32a. The 
court found that the statutory definitions did “not 
require an assessment of what any particular con-
tributor actually believed” or intended, or an “inquiry 
into what the parties in fact understood,” and thus 
avoided “the pitfalls of subjective standards.” Pet. 
App. 25a, 28a. Rather, the court held, whether a 
given communication is covered by section 1056-B 
depends on the “objectively reasonable meaning” of 
the language of the solicitation, viewed from the 
perspective of the solicitor. Pet. App. 25a, 31a. 

 Finally, the court upheld subsection C as applied 
to petitioners, even though the definition relies in 
part on “the context of the contribution and the 
recipient’s activities regarding a campaign.” The court 
noted that, in Federal Election Commission v. Wiscon-
sin Right to Life, 551 U.S. 449 (2007), this Court ruled 
that “basic background information” may be necessary 
to put a communication in context, “such as whether 
an ad describes a legislative issue that is either 
currently the subject of legislative scrutiny or likely 
to be the subject of such scrutiny in the near future.” 
Pet App. 28a. The court assumed, arguendo, that the 
Court’s caution regarding the use of background facts 
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may be imported from a challenge to a content re-
striction on speech (Wisconsin Right to Life) to a 
vagueness challenge to a disclosure law. Id. The court 
saw “no constitutional problem with expecting enti-
ties like [petitioners] to make pragmatic, objective 
judgments about the nature of the contributions they 
receive where their own conduct and communications 
are the primary elements in the determination.” Id. 
31a. 

---------------------------------  --------------------------------- 
 

REASONS FOR DENYING THE PETITION 

 In Citizens United, this Court upheld federal 
disclosure requirements in candidate elections simi-
lar to those at issue here. The Court explained that 
“disclosure is a less restrictive alternative to more 
comprehensive regulations of speech,” 130 S. Ct. at 
915, and that “disclosure permits citizens and share-
holders to react to the speech of corporate entities in 
a proper way. This transparency enables the elec-
torate to make informed decisions and give proper 
weight to different speakers and messages.” Id. at 
916. 

 The Maine BQC law challenged by petitioners 
does not suppress speech, but merely provides im-
portant information to Maine citizens in a timely way 
about who is raising or spending significant sums of 
money to initiate or influence their vote on a Maine 
ballot question. The First Circuit’s decision closely 
follows this Court’s rulings in Citizens United and 
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Buckley v. Valeo. The petition does not raise any 
serious issues worthy of review by this Court, and 
does not show a genuine circuit split. 

 
I. The First Circuit’s decision that the 

Maine BQC law is not facially overbroad 
properly applied this Court’s precedents 
and does not conflict with other circuits. 

 Petitioners make three fundamental attacks on 
the First Circuit’s holding that Maine’s BQC law is 
not facially overbroad: (1) the law should be subject to 
“strict scrutiny” because it imposes “onerous, PAC-
style requirements”; (2) Maine does not have a legit-
imate interest in requiring an organization that 
spends more than $5,000 to influence Maine citizens’ 
votes on a Maine ballot question to disclose basic 
information about its organization and financial 
activities; and (3) the law requires an organization 
that spends more than $5,000 for the purpose of 
ballot-measure advocacy in Maine to register and 
disclose certain contributions and expenditures even 
if its “major purpose” is not supporting or opposing 
Maine ballot questions. None of these attacks has 
merit. 

 
A. “Exacting” scrutiny is the applicable 

standard of review. 

 1. Since Buckley, this Court has distinguished 
between laws that restrict the amount of money that 
a person may spend on political communication and 
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laws that simply require disclosure of information by 
those engaging in political speech. As recently clari-
fied in Citizens United, disclosure requirements are 
subject only to “exacting scrutiny, which requires a 
substantial relation between the disclosure require-
ment and a sufficiently important governmental 
interest.” Citizens United, 130 S. Ct. at 914 (applying 
exacting scrutiny to review of federal law requiring 
disclosure of identity of person making expenditure, 
amount of expenditure, election to which communica-
tion was directed, and names of certain contributors).  

 This Court also applied exacting scrutiny in 
Buckley v. American Constitutional Law Foundation, 
525 U.S. 182, 202-203 (1999), which dealt with a First 
Amendment challenge to disclosures required under 
Colorado law regulating ballot measures, and in John 
Doe No.1 v. Reed, 130 S. Ct. 2811, 2818 (2010), which 
involved a First Amendment challenge to disclosures 
under state law in connection with a referendum in 
Washington. 

 Petitioners argued below that any statute defin-
ing an organization as a BQC or a PAC is subject to 
strict scrutiny because, as a matter of law, PAC status 
is “burdensome” and subjects an entity to “onerous” 
regulations. Pet. App. 8a-9a. However, petitioners 
expressly declined to challenge the substantive 
disclosure requirements of the BQC law – i.e., the 
actual registration and reporting obligations imposed 
by the law – and instead challenged only the BQC 
definition as being inherently “onerous” and “burden-
some.” Pet. 11 n.14. Petitioners also failed to offer any 
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evidence to the district court as to how they would be 
burdened by the requirements of the BQC law. As the 
First Circuit explained, it is not the designation as a 
BQC or a PAC, but rather the obligations that attend 
the designation that matter for purposes of First 
Amendment review. Pet. App. 9a. 

 Petitioners’ continued attempt to ascribe signifi-
cance to the BQC or PAC label alone reflects a mis-
understanding of this Court’s precedents in Citizens 
United and Federal Election Commission v. Massa-
chusetts Citizens for Life, 479 U.S. 238 (1986). The 
burdens imposed by the federal laws addressed there 
are a far cry from the requirements of the BQC law. 
For example, the federal laws at issue in Citizens 
United prohibited a corporation from engaging in any 
direct political speech unless it set up a separate legal 
entity or a segregated fund. 130 S. Ct. at 897. The 
federal PACs in those cases were subject to many 
restrictions, including a prohibition on an organiza-
tion soliciting contributions for its segregated fund 
from anyone except its “members.” See Massachusetts 
Citizens for Life, 479 U.S. at 253-254 (citing 2 U.S.C. 
§ 441b). In addition, the federal laws addressed in 
Citizens United and Massachusetts Citizens for Life 
required PACs to file detailed monthly reports with 
the FEC, containing information not required by 
Maine’s BQC law. 

 In stark contrast, the BQC law does not condition 
political speech on the creation of a separate organi-
zation or fund, or set funding or independent ex-
penditure restrictions. Rather, the Maine law imposes 
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three simple obligations on an entity qualifying as a 
BQC: 1) filing of a registration form disclosing basic 
information, 2) quarterly reporting of certain ballot-
measure contributions and expenditures, and 3) basic 
recordkeeping. The First Circuit followed this Court’s 
precedents in ruling that exacting scrutiny was the 
proper standard to review the BQC statute. 

 2. There is no circuit split on this issue. Peti-
tioners failed to identify a single circuit court opinion 
since Citizens United that has applied strict scrutiny 
to a disclosure statute. Although federal courts were 
not uniform on this issue prior to Citizens United, see, 
e.g., California Pro-Life Council v. Getman, 328 F.3d 
1088, 1101 n.16 (9th Cir. 2003), the Court’s decisions 
in Citizens United and Doe v. Reed have clarified that 
the proper standard of review is exacting scrutiny, 
and the Ninth Circuit now applies exacting scrutiny 
in its review of disclosure laws. See Human Life of 
Wash., Inc. v. Brumsickle, 624 F.3d 990, 1003-1005 
(9th Cir. 2010), cert. denied, 131 S. Ct. 1477 (2011). 
The Tenth Circuit likewise applies exacting scrutiny 
in its review of disclosure laws. See Sampson v. 
Buescher, 625 F.3d 1247, 1255 (10th Cir. 2010); New 
Mexico Youth Organized v. Herrera, 611 F.3d 669, 676 
(10th Cir. 2010). 

 Petitioners rely on North Carolina Right to Life, 
Inc. v. Leake, 525 F.3d 274 (4th Cir. 2008), a case that 
predates Citizens United and involves a state law 
that imposed limits on contributions and expendi-
tures. Pet. 11. In Leake, the Fourth Circuit applied 
what it called “careful judicial scrutiny.” Leake, 525 
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F.3d at 286. Since Citizens United, however, the 
Fourth Circuit applies exacting scrutiny to “provi-
sions imposing disclosure obligations.” Real Truth 
About Abortion, Inc. v. Federal Election Comm’n, 681 
F.3d 544, 549 (4th Cir. 2012). 

 
B. Maine has a compelling interest in 

providing information to its citizens 
about persons raising or spending sig-
nificant amounts to influence their 
vote on a Maine ballot question. 

 Petitioners claim that review is warranted to 
clarify that Maine does not have a legitimate interest 
in requiring an organization that raises or spends 
more than $5,000 to influence Maine citizens’ votes 
on a Maine ballot question to disclose basic infor-
mation about its organization and its financial activi-
ties. This claim lacks merit. 

 1. Informing the electorate about the sources 
and uses of funds spent to influence their votes has 
been recognized by this Court as a compelling gov-
ernmental interest since Buckley v. Valeo, which 
addressed it in the context of candidate elections. 424 
U.S. at 66-67. In Buckley v. American Constitutional 
Law Foundation, 525 U.S. at 202-203, the Court 
recognized that states have a substantial interest in 
disclosure in connection with ballot questions. The 
Court affirmed the Tenth Circuit’s decision upholding 
(in part) Colorado laws that required certain periodic 
disclosures that informed voters “of the source and 
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amount of money spent by proponents to get a meas-
ure on the ballot. . . .” Id. at 203. The Court approv-
ingly noted that the Tenth Circuit had relied on 
Buckley v. Valeo’s explanation “that disclosure pro-
vides the electorate with information ‘as to where 
political campaign money comes from and how it is 
spent,’ thereby aiding electors in evaluating those 
who seek their vote.” Id. at 202. 

 In recent years, as more and more money has 
been poured into ballot-measure campaigns in states 
that allow initiatives and referenda, federal courts, 
following Buckley, have recognized that the states 
retain a compelling interest in “following the money” 
so that the electorate’s decision may be an informed 
one. See, e.g., Human Life of Wash., 624 F.3d at 997, 
1006-1008. As the Ninth Circuit observed in Getman: 

Voters act as legislators in the ballot-
measure context, and interest groups and 
individuals advocating a measure’s defeat or 
passage act as lobbyists; both groups aim at 
pressuring the public to pass or defeat legis-
lation. We think [the citizens], as lawmakers, 
have an interest in knowing who is lobbying 
for their vote, just as members of Congress 
may require lobbyists to disclose who is pay-
ing for the lobbyists’ services and how much. 

328 F.3d at 1106. The Ninth Circuit explained that, 
“[e]ven more than candidate elections, initiative 
campaigns have become a money game, where average 
citizens are subjected to advertising blitzes of distor-
tion and half-truths and are left to figure out for 
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themselves which interest groups pose the greatest 
threats to their self-interest” (quotations omitted). Id. 

 Contrary to petitioners’ contention, the Court has 
never held that a state’s interest in disclosure fails to 
justify the type of registration and periodic reporting 
requirements found in section 1056-B, or that states 
may only require one-time reporting of expenditures 
in ballot-question campaigns. Federal Election Com-
mission v. Massachusetts Citizens for Life, 479 U.S. 
238 (“MCFL”), does not stand for this proposition. 
The MCFL Court found that one-time reporting of 
expenditures would be less burdensome than requir-
ing an advocacy organization such as MCFL to form a 
PAC and fulfill the PAC reporting requirements, but 
the Court did not hold that one-time reporting was 
the outer limit of permissible regulation. Id. at 252-
255. 

 2. Petitioners fail to identify a single circuit 
decision that conflicts with the First Circuit’s holding 
that providing information to Maine citizens about 
those persons who are making significant contribu-
tions or expenditures for the purpose of influencing 
their vote on ballot questions is an important gov-
ernmental interest and that the BQC law is valid 
under exacting scrutiny. Petitioners make passing 
reference to the Tenth Circuit’s recent decision in 
Sampson v. Buescher, 625 F.3d 1247, 1249, 1261 (10th 
Cir. 2010), but that court applied exacting scrutiny 
and struck down certain reporting requirements in 
Colorado law regulating non-candidate elections only 
as applied to a small group of individuals who had 
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raised less than $1,000. Pet. 11. As the district court 
explained, however, the Colorado law “involved a far 
more intrusive statute.” Pet. App. 56a. A threshold of 
only $200 in contributions or expenditures triggered 
registration and reporting obligations under Colora-
do’s law, and once over that threshold, a group of two 
or more people had to report every contribution of $20 
or more. The Maine BQC law is much different – 
$5,000 is the trigger for registration, and $100 is the 
threshold for reporting contributions and expendi-
tures. The district correctly concluded that “[t]his is 
not a Sampson case.” Pet. App. 56a. 

 
C. No “major-purpose test” applicable to 

state disclosure laws comparable to 
the BQC law has been recognized by 
this Court. 

 Relying mainly on Buckley v. Valeo, petitioners 
argue that Maine’s BQC law is facially overbroad 
because it requires an organization that raises or 
spends more than $5,000 on ballot-measure advocacy 
in Maine to register as a BQC and disclose certain 
contributions and expenditures even if its “major 
purpose” is not supporting or opposing ballot 
measures. Pet. 16-18. To succeed in a facial challenge, 
petitioners must meet the extremely high standard 
set out in Washington State Grange v. Washington 
State Republican Party, 552 U.S. 442, 449-450 & n.6 
(2008). Relying on its rejection of this same argument 
in NOM I, the First Circuit correctly rejected peti-
tioners’ facial attack. Pet. App. 7a-8a. In NOM I, the 
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court ruled that petitioners’ major-purpose “test” was 
not required by this Court’s precedents and, if accept-
ed, would lead to absurd results. National Org. for 
Marriage, 649 F.3d at 58-59. 

 1. As an initial matter, petitioners’ major-
purpose argument to this Court has shifted from 
what they argued below. At the district court and the 
First Circuit, petitioners argued that Maine could not 
require disclosure unless the organization’s major 
purpose was supporting or opposing ballot questions 
in Maine. Now petitioners have changed course, 
arguing that the State may not require disclosure 
unless the organization’s major purpose is “support-
ing or opposing ballot measures” generally, Pet. 20, 
apparently meaning ballot questions in any state. 

 Petitioners’ new argument is foreclosed since it is 
made for the first time to this Court. See Sprietsma v. 
Mercury Marine, 537 U.S. 51, 56 n.4 (2002) (finding 
waiver). In any event, this Court has never recog-
nized any sort of “major-purpose” test applicable to 
state regulation of BQCs or PACs. 

 Petitioners argue that the major-purpose “test” 
was a “holding” of Buckley v. Valeo. Pet. 16-18. Peti-
tioners read far too much into Buckley, where the 
Court narrowly construed the definition of “political 
committee” in the Federal Election Campaign Act of 
1971 (“FECA”) to apply only to organizations under a 
candidate’s control “or the major purpose of which is 
the nomination or election of a candidate.” 424 U.S. 
at 79. The Court adopted this narrowing construction 
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to avoid possible overbreadth and vagueness con-
cerns. Id. 

 Nothing in Buckley, however, suggests that state 
disclosure requirements are constitutional only when 
applied to organizations with the major purpose of 
supporting or opposing ballot questions, or nominat-
ing or electing state candidates. The Court’s state-
ment in Buckley – that defining groups with “the 
major purpose” of political advocacy as political 
committees is sufficient “[t]o fulfill the purposes of 
the [federal] Act,” Buckley 424 U.S. at 79 – does not 
indicate that an entity must have that major purpose 
to be treated constitutionally as a PAC under FECA. 
As the Ninth Circuit explained, it is sufficient, but 
not required, even for purposes of FECA. See Human 
Life of Wash., 624 F.3d at 1009-1010. 

 Finally, as the First Circuit explained in NOM I, 
application of petitioners’ proposed major-purpose 
“test” would “yield perverse results”: 

Under [petitioner’s] interpretation, a small 
group with the major purpose of re-electing a 
Maine state representative that spends 
$1,500 for ads could be required to register 
as a PAC. But a mega-group that spends 
$1,500,000 to defeat the same candidate 
would not have to register because the defeat 
of that candidate could not be considered the 
corporation’s major purpose. 
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National Org. for Marriage, 649 F.3d at 59. The same 
perverse result would obtain if the BQC law were 
subject to that test. 

 2. Petitioners contend that “circuits are split as 
to whether a major-purpose test even exists and, if so, 
whether it applies to state laws imposing political 
committee status.” Pet. 18 (emphasis in original). 
Petitioners claim that the Second, Fourth, Seventh, 
Tenth, and D.C. circuits currently “recognize” a 
major-purpose “test.” Pet. 18.5 Petitioner NOM al-
leged this very same conflict in its petition in NOM I, 
and respondents showed that the conflict was non-
existent. That remains the case. 

 Petitioners have a string cite to cases from the 
Second and D.C. Circuits, but those decisions merely 
acknowledge the Court’s narrowing construction of 
FECA in Buckley. See Pet. 18 n.19.6 Those cases do 
not hold or even suggest that an organization must 
have the major purpose of supporting or opposing a 
state ballot measure or state candidate to be regulat-
ed under state law as a BQC or PAC. 

 
 5 Petitioners concede that the Ninth and Eleventh Circuits 
recently rejected the major-purpose test advanced below by 
petitioners. See Human Life of Wash., 624 F.3d at 1011-1012; 
National Org. for Marriage v. Secretary of State, Fla., 2012 WL 
1758607 (11th Cir. 2012). 
 6 E.g., Federal Election Comm’n v. Survival Educ. Fund, 65 
F.3d 285, 295 (2d Cir. 1995); Emily’s List v. Federal Election 
Comm’n, 581 F.3d 1, 16 n.15 (D.C. Cir. 2009). 



28 

 The Seventh Circuit case on which petitioners 
rely, Brownsburg Area Patrons Affecting Change v. 
Baldwin, 137 F.3d 503 (7th Cir. 1998) (Pet. 18-19 
n.19), did not “recognize” a major-purpose test; ra-
ther, the court merely certified a question to the 
Indiana Supreme Court as to the meaning of an 
Indiana campaign finance law. Id. at 509-510. 

 Thus, to establish a circuit split on whether there 
is a major-purpose test applicable to state laws like 
the Maine BQC statute, petitioners are left with 
North Carolina Right to Life, Inc. v. Leake, 525 F.3d 
274, and New Mexico Youth Organized v. Herrera, 611 
F.3d 669 (10th Cir. 2010). Neither case reflects a 
genuine conflict with the First Circuit’s decision. 

 Leake pre-dates Citizens United. The Fourth 
Circuit has not revisited this aspect of Leake in light 
of this Court’s recent holdings regarding disclosure 
and the important governmental interests served by 
disclosure. 

 In any event, the decision turned on the differ-
ence between “a” major purpose and “the” major 
purpose. A two-judge majority in Leake struck down 
North Carolina’s statutory definition of “political 
committee,” which applied to organizations that had “a 
major purpose to support or oppose the nomination or 
election of one or more clearly identified candidates.” 
N.C. Gen. Stat. § 163-278.6(14) (2007) (emphasis 
added). The court relied in part on its conclusion that 
under Buckley an organization must have the major 
purpose of electing or defeating candidates in order to 
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be a political committee under North Carolina law. 
Leake, 525 F.3d at 289-290. Moreover, North Caroli-
na’s statute imposed requirements on political com-
mittees that reached beyond mere disclosure. See id. 
at 286 (“Among other regulations, political commit-
tees also face limits on the amount of donations they 
can receive in any one election cycle from an individual 
or entity.”). Maine’s non-major-purpose PAC law differs 
substantially from that North Carolina statute. 

 The Tenth Circuit, in New Mexico Youth Orga-
nized, considered an as-applied challenge to a New 
Mexico law requiring an organization that spends 
$500 or more on election-related expenses to register 
as a political committee and be subject to the law’s 
reporting requirements. 611 F.3d at 677-679. The 
New Mexico statutory definition of “political commit-
tee” included “a person or an organization of two or 
more persons that within one calendar year expends 
funds in excess of [$500] to conduct an advertizing 
campaign for a political purpose.” N.M. Stat. Ann. § 1-
19-26(L). One of the plaintiffs had a yearly budget of 
$225,000 and was formed to educate New Mexicans 
about issues such as healthcare, clean elections, the 
economy, and the environment; the other plaintiff 
was a regional organization with an annual budget of 
roughly $1.1 million. Id. at 671, 678. Although the 
Tenth Circuit concluded that, as applied, the statute’s 
$500 threshold was incompatible with Buckley, see 
New Mexico Youth Organized, 611 F.3d at 678-679, 
the court did not hold or even intimate that a facial 
challenge would have succeeded. 
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 Moreover, the statute in New Mexico Youth 
Organized does not resemble Maine’s BQC law. By 
using a $5,000 threshold, Maine has narrowly tai-
lored its statute to regulate only those raising or 
spending significant amounts of money to initiate or 
influence a Maine ballot measure. 

 
II. The First Circuit’s decision that the defi-

nitions of “contribution” in sections 1056-
B(2-A)(B) and (C) are valid under the 
First and Fourteenth Amendments proper-
ly applied this Court’s precedents and does 
not conflict with other circuits’ decisions. 

 Relying primarily on Wisconsin Right to Life, 
petitioners argue that review is warranted to clarify 
that a state may not “classify a group as a PAC based 
on unspecified donor intent and perception.” Pet. 22. 
Petitioners’ argument is based on a faulty premise: 
the First Circuit held that the statutory definitions at 
issue do “not require an assessment of what any 
particular contributor actually believed” or intended, 
or any “inquiry into what the parties in fact under-
stood,” and thus avoided “the pitfalls of subjective 
standards.” Pet. App. 25a & 28a. Whether a given 
communication is covered by the statute depends on 
the “objectively reasonable meaning” of the language 
of the petitioners’ solicitation.7 Pet. App. 31a. 

 
 7 Petitioners will likely point out that the Maine superior 
court, in dictum, recently suggested that a donor’s knowledge 
and belief may be part of the inquiry under section 1056-B(2-A). 

(Continued on following page) 
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 1. As an initial matter, petitioners do not chal-
lenge the First Circuit’s holding that they lack stand-
ing even to assert a facial challenge to section 1056-B. 
In fact, they completely ignore that part of the court’s 
opinion, which forecloses their vagueness claim under 
this Court’s precedents. See Holder v. Humanitarian 
Law Project, 130 S. Ct. 2705, 2719 (2010) (“[a] plain-
tiff who engages in some conduct that is clearly 
proscribed cannot complain of the vagueness of the 
law as applied to the conduct of others”). Nor do 
petitioners challenge the First Circuit’s criticism that 
they “do not address in their brief the vagueness 
problem with respect to donations received following 
any specific communication they distributed or pro-
posed,” but rather “assert in conclusory language that 
subsections B and C of section 1056-B ‘are unconsti-
tutionally vague as applied to most of Plaintiffs’ 
speech.’ ” Pet. App. 16a (quoting petitioners’ First 
Circuit brief). 

 In any event, the First Circuit’s holding is faith-
ful to Wisconsin Right to Life, where the Court 

 
See National Org. for Marriage v. Maine Comm’n on Governmen-
tal Ethics & Election Practices, Dkt. No. AP-2010-12 (Me. Super. 
Ct. Kenn. Cty. June 27, 2012), Order on Rule 80C Appeal, at 9. 
The Maine superior court properly rejected the claims of the 
state-court petitioners on the merits and upheld the Commis-
sion’s decision not to withdraw its subpoenas, but erred to the 
extent it suggested that a donor’s actual subjective knowledge or 
belief is relevant to a determination under section 1056-B(2-A). 
The Commission will make that point clear to the Maine Su-
preme Judicial Court on the state-court petitioners’ appeal. 
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addressed an as-applied challenge to a provision in 
the Bipartisan Campaign Reform Act of 2002 that 
prohibited corporations from disseminating commu-
nications via broadcast media that targeted voters 
and named a candidate for federal elected office. 551 
U.S. at 455-456. The Court held that the law was 
unconstitutional as applied to three radio and televi-
sion advertisements. In so ruling, the Court held that 
“the proper standard for an as-applied challenge to 
[the statute] must be objective, focusing on the sub-
stance of the communication rather than amorphous 
considerations of intent and effect.” Id. at 469. As 
properly interpreted by the First Circuit, the BQC 
law is not unconstitutionally vague facially or as 
applied to petitioners under any of this Court’s prece-
dents, including Wisconsin Right to Life, even assum-
ing arguendo that the Court’s caution regarding the 
use of background facts may be imported from a 
challenge to a content restriction on speech to a 
vagueness challenge to a disclosure law. 

 2. Petitioners contend that the First Circuit 
decision conflicts with the Second and Fourth Cir-
cuits. Pet. 25 & n.25. The two Second Circuit cases on 
which petitioners rely involve statutes that are 
nothing like section 1056-B(2-A). Both Federal Elec-
tion Commission v. Central Long Island Tax Reform 
Immediately Committee, 616 F.2d 45 (2d Cir. 1980), 
and Federal Election Commission v. Survival Educa-
tion Fund, Inc., involve various federal law issues 
under FECA, including the meaning of the phrase 
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“earmarked for political purpose.” The Fourth Circuit 
case cited by petitioners, North Carolina Right to 
Life, Inc. v. Leake, 525 F.3d 274, involves a North 
Carolina law that does not resemble sections 1056-
B(2-A)(B) and (C). 

 3. Petitioners argue that the phrase, “for the 
purpose of . . . influencing,” in sections 1056-B(2-A)(B) 
and (C) is unconstitutionally vague and that the First 
Circuit decision conflicts with Buckley v. Valeo. Pet. 
24. Petitioners ignore both the limiting construction 
accepted by the First Circuit and the June 2011 
amendments to the BQC law that render their argu-
ment on this point moot. 

 Prior to the June 2011 amendments, the BQC 
law contained variants of the (then undefined) word 
“influence.” E.g., 21-A Me. Rev. Stat. Ann. § 1056-B(2-
A)(B) (“Funds provided in response to a solicitation 
that would lead the contributor to believe that the 
funds would be used specifically for the purpose of 
initiating, promoting, defeating or influencing in any 
way a ballot question”). Respondents argued below – 
and still contend – that the use of the word “influ-
ence” does not render any of these laws unconstitu-
tionally vague. 

 Nonetheless, respondents offered a limiting con-
struction to the extent the court viewed “influence” 
and its variants as impermissibly vague. The First 
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Circuit adopted the proffered limiting construction.8 
Pet. App. 19a-20a. As narrowed, “influence” includes 
only “communications and activities that expressly 
advocate for or against a ballot question or that 
clearly identify a ballot question by apparent and 
unambiguous reference and are susceptible of no 
reasonable interpretation other than to promote or 
oppose the ballot question.” Id. 

 This Court will presume any narrowing construc-
tion or practice to which a state law is fairly suscepti-
ble. See City of Lakewood v. Plain Dealer Publishing 
Co., 486 U.S. 750, 770 n.11 (1988). The construction 
offered by respondents – the agency charged by the 
Maine Legislature with administering and enforcing 
Maine’s campaign finance laws – was properly ac-
cepted by the court of appeals since it is a reasonable 
and readily apparent one that eliminates any vague-
ness concerns. 

 Effective June 20, 2011, however, Maine’s Legis-
lature amended its campaign finance laws such that 
“influence” is defined to mean “promote, support, 
oppose, or defeat.” Me. Pub. L. 2011, ch. 389, § 8. 
Thus, petitioners’ original claim – that under Buckley, 
the undefined word “influence” is unconstitutionally 
vague – is moot. See Diffenderfer v. Central Baptist 
Church, 404 U.S. 412, 414-415 (1972).  

 
 8 Although it accepted the limiting construction, the First 
Circuit, like the district court, doubted that the phrase created 
any vagueness issues in the ballot-question context since ballot 
questions involve only so-called “issue advocacy.” Pet. App. 21a. 
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III. The First Circuit properly applied this 
Court’s precedents in ruling that the $100 
threshold in section 1056-B(2) for report-
ing certain contributions and expendi-
tures is valid under the First Amendment. 

 Section 1056-B(2) requires that, once a person or 
entity reaches the $5,000 threshold, it must report 
each expenditure made to, and contribution received 
from, a single source aggregating more than $100. 
The filer is required to report only those contributions 
and expenditures made for the purpose of initiating 
or influencing Maine citizens’ votes on a Maine ballot 
question. Id. 

 In Buckley, facing a similar challenge to a $10 
threshold for a recordkeeping provision and a $100 
reporting threshold, this Court noted that the choice 
of where to set such monetary thresholds “is neces-
sarily a judgmental decision, best left in the context 
of this complex legislation to congressional discre-
tion.” 424 U.S. at 83. The Court concluded that it 
could not say that “the limits designated are wholly 
without rationality” and thus upheld FECA’s record-
keeping and reporting thresholds. Id. 

 The First Circuit correctly applied the Buckley 
standard in ruling that the $100 threshold in section 
1056-B was not “wholly without rationality.”9 As the 

 
 9 The court went further and held that the “$100 threshold 
is narrowly tailored to meet Maine’s compelling interest in 
informing voters.” Pet. App. 12a. 
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court explained, citizens have an interest in knowing 
“that a ballot measure has been supported by a 
multitude of gifts, even small gifts, from a particular 
state or from a specific profession,” because such 
information may be “crucial” in helping voters decide 
which way to vote on “ballot measures involving 
public works projects or regulatory reform.” Pet. App. 
12a (quoting district court). 

 Petitioners claim that Citizens United requires 
exacting scrutiny to be applied to the question of 
whether $100 is a permissible threshold. Pet. 26-27. 
Petitioners have confused the standards applicable to 
distinct issues. Claims that substantive disclosure 
requirements violate the First Amendment are re-
viewed under “exacting scrutiny,” as the Court recent-
ly reaffirmed in Citizens United. By comparison, 
judicial inquiry into the threshold amount triggering 
disclosure is governed by Buckley’s “wholly without 
rationality” standard.10 

 The Fourth Circuit’s decision in North Carolina 
Right to Life Committee Fund for Independent Political 
Expenditures v. Leake, 524 F.3d 427 (4th Cir. 2008), is 
not in conflict with the First Circuit. The Fourth 
Circuit reviewed under exacting scrutiny, and upheld, 

 
 10 Contrary to petitioners’ claims, Pet. 28, the Court has 
never second-guessed a legislative decision not to index a 
reporting threshold to inflation. The Court did not set up such 
an indexing requirement in Randall v. Sorrell, 548 U.S. 230, 261 
(2006). 
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substantive disclosure requirements under state law. 
Id. at 439. 

 Finally, there is no genuine conflict on the merits 
with any other circuit. The Ninth Circuit recently 
applied the “wholly without rationality” standard and 
held that a Montana law that had a $0 threshold was 
unconstitutional as applied to a church that engaged 
in a one-time, in-kind, de minimis expenditure. 
Canyon Ferry Rd. Baptist Church of East Helena, Inc. 
v. Unsworth, 556 F.3d 1021, 1031 (9th Cir. 2009). In 
Sampson, the Tenth Circuit struck down certain 
Colorado reporting requirements only as applied to a 
small group of individuals who had raised less than 
$1,000 to oppose the annexation of their neighbor-
hood into a nearby town. 625 F.3d at 1261. A thresh-
old of only $200 in contributions or expenditures 
triggered registration and reporting obligations under 
Colorado’s law, and once over that threshold, a group 
of two or more people had to report every contribution 
of $20 or more. The BQC law is much different – 
$5,000 is the trigger for registration, and $100 is the 
threshold for reporting contributions and expendi-
tures. 

---------------------------------  --------------------------------- 
   



38 

CONCLUSION 

 For the foregoing reasons, the Petition for a Writ 
of Certiorari should be denied. 
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