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RESPONDENTS’ SUPPLEMENTAL 
BRIEF IN OPPOSITION 

 Pursuant to Supreme Court Rule 15.8, respon-
dents submit this supplemental brief to discuss two 
cases decided after respondents filed their Brief 
in Opposition: the Eighth Circuit’s en banc decision 
in Minnesota Citizens Concerned for Life, Inc. v. 
Swanson, No. 10-3126, 2012 WL 3822216 (8th Cir. 
Sept. 5, 2012) (“MCCL”), and the Seventh Circuit’s 
panel decision in Center for Individual Freedom v. 
Madigan, No. 11-3693, 2012 WL 3930437 (7th Cir. 
Sept. 10, 2012). 

 As shown in our Brief in Opposition, the Maine 
law challenged by petitioners does not prohibit, limit, 
or impose any onerous burdens on speech, but merely 
imposes three modest obligations on an entity quali-
fying as a Maine ballot question committee (“BQC”): 
(1) filing of a registration form disclosing basic in-
formation, (2) periodic reporting of ballot-measure-
related contributions and expenditures, and (3) simple 
recordkeeping. The First Circuit’s decision upholding 
this law closely adheres to this Court’s rulings in 
Citizens United v. Federal Election Commission, 130 
S. Ct. 876 (2010), and Buckley v. Valeo, 424 U.S. 1 
(1976). 

 Petitioners contend that the Eighth Circuit’s 
majority opinion in MCCL (joined by six of the ten 
judges sitting en banc) “made even more explicit” an 
alleged circuit split on three issues in their petition: 
(1) whether there is a “major-purpose test” created by 
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the Court in Buckley v. Valeo that applies to the 
Maine law at issue; (2) whether “exacting scrutiny” is 
the appropriate standard of review to address peti-
tioners’ First Amendment challenge to the Maine law; 
and (3) whether the State of Maine has a sufficiently 
important interest in requiring an organization that 
spends more than $5,000 to influence Maine citizens’ 
votes on a Maine ballot question to report periodically 
basic information about its financial activities. Pet. 
Supp. Br. at 1. Petitioners, however, ignore signifi-
cant differences between the Minnesota laws at issue 
in MCCL and the Maine statute at issue here – dif-
ferences that account for the different results in the 
cases. In the end, the decision in MCCL does not cre-
ate a genuine circuit split on any of the issues raised 
by petitioners. 

 1. Under Minnesota law, corporations, limited 
liability companies, and associations are prohibited 
from giving money directly to candidates. MCCL, 
2012 WL 3822216, at *2. In addition, these entities 
are only allowed to “participate in making independ-
ent expenditures” in one of two ways. Id. First, they 
may contribute to an existing Minnesota independent 
expenditure political committee (i.e., a PAC) or politi-
cal fund. As the Eighth Circuit noted, however, “this 
option does not allow the association to speak.” Id. 
at *5 n.6. Alternatively, for an association in Minne-
sota to directly make an independent expenditure, 
it is required to create and register its own independ-
ent expenditure political fund. MCCL, 2012 WL 
3822216, at *2; see Minn. Stat. § 10A.12, subdiv. 1a. 
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The association must appoint a treasurer and ensure 
that the contents of the political fund are not com-
mingled with the association’s other funds. See Minn. 
Stat. § 10A.12, subdivs. 2-3. The Minnesota disclo-
sure law is triggered when the association receives 
contributions or makes expenditures in excess of 
$100. The association is required to make periodic 
disclosures of its financial activities, and all contribu-
tions and expenditures in excess of $100 must be 
itemized in the report. In addition, an independent 
expenditure political fund must file an annual report 
and other reports in perpetuity unless it settles its 
debts, disposes of its assets, and files a termination 
report. 

 Independent expenditures – under both Minne-
sota and Maine law – occur only in elections involving 
candidates, not ballot measures. Maine’s independent 
expenditure law (which is not at issue in the petition) 
is much different from Minnesota’s law.1 Making an 
independent expenditure in Maine to support or 
oppose a candidate requires only a one-time report of 
the expenditure. See 21-A Me. Rev. Stat. Ann. § 1019-
B. It does not require the independent spender to 
make any other kind of disclosure or report and does 
not require the organization to disclose its funders or 
register with the State. The organization making the 

 
 1 Maine’s independent expenditure and PAC laws were re-
cently upheld against challenges made by petitioner National 
Organization for Marriage. National Org. for Marriage v. McKee, 
649 F.3d 34 (1st Cir. 2011), cert. denied, 132 S. Ct. 1635 (2012). 
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independent expenditure is not required to appoint 
anyone to any office, such as a treasurer, or segregate 
its funds. In Maine, although independent expendi-
tures are often made by PACs and party committees, 
there is no legal requirement that an independent 
spender form a PAC.2 

 The Maine law that is at issue in the petition, 
21-A Me. Rev. Stat. Ann. § 1056-B, deals only with 
ballot questions. Unlike the Minnesota independent 
expenditure political fund law at issue in MCCL, the 
Maine BQC law does not require the creation of a 
separate fund. Registration as a Maine BQC is not 
triggered until the person has received contributions 
or made expenditures in excess of $5,000 for the pur-
pose of influencing a Maine ballot measure, and the 
filer is required to report only those contributions and 
expenditures made for the purpose of initiating or 
influencing a Maine ballot question. 

 As shown below, the Eighth Circuit’s holding that 
part of Minnesota’s independent expenditure political 
fund law is unconstitutional does not conflict with the 
First Circuit’s decision upholding the very different 
disclosure and reporting system for BQCs in Maine. 

 2. Petitioners’ view is that, under Buckley v. 
Valeo, Maine is strictly prohibited from regulating an 

 
 2 Making an independent expenditure might trigger PAC 
status in Maine if the organization spends more than $1,500 or 
$5,000 on the independent expenditure and meets the other 
requirements of 21-A Me. Rev. Stat. Ann. § 1052(5)(A)(4) or (5).  
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entity as a BQC or PAC and requiring periodic report-
ing of basic financial information unless the entity’s 
“major purpose” is ballot-measure advocacy.3 That is 
petitioners’ “major-purpose test,” which they contend 
is constitutionally required by Buckley. As respon-
dents showed in their Brief in Opposition, Buckley did 
not create a major-purpose test applicable to state 
disclosure laws similar to Maine’s BQC law. Resp. 
BIO at 24-27. Nor, contrary to petitioners’ claim, did 
the majority opinion in MCCL “adopt the view es-
poused by Petitioners,” Pet. Supp. Br. at 2, or create a 
genuine circuit split on this issue. 

 The MCCL majority briefly described the Court’s 
narrowing construction of a federal statute in Buckley 
and stated that “[e]merging from Buckley was the so-
called major-purpose test, ‘a judicial construct that 
limits the reach of the statutory triggers’ ” in the 
Federal Election Campaign Act of 1971 for political 
committee status. MCCL, 2012 WL 3822216, at *5 
(quoting Colorado Right to Life Committee v. Coffman, 
498 F.3d 1137, 1153 (10th Cir. 2007)). But rather than 

 
 3 Petitioners’ major-purpose argument to this Court has changed 
from what they argued below. At the district court and the First 
Circuit, petitioners argued that Maine could not require disclo-
sure unless the organization’s major purpose was supporting or 
opposing ballot questions in Maine. Now petitioners argue that 
the State may not require disclosure unless the organization’s 
major purpose is “supporting or opposing ballot measures” gen-
erally, Pet. 20, apparently meaning ballot questions in any state. 
Petitioners’ new argument is foreclosed since it is made for the 
first time to this Court. See Sprietsma v. Mercury Marine, 537 
U.S. 51, 56 n.4 (2002). 
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adopting petitioners’ view of Buckley, the MCCL 
majority took a far more nuanced approach. The court 
held that certain reporting requirements in Minne-
sota’s independent expenditure political fund law 
would likely not satisfy exacting scrutiny as applied 
to associations whose major purpose was not to 
influence the nomination or election of a candidate. 
See MCCL, 2012 WL 3822216, at *10. The majority 
was troubled by (1) the law’s $100 threshold for 
registration and (2) its ongoing reporting requirement 
even if there was no activity to report. See id. at *9-
10. The majority suggested that the Minnesota law 
would have been constitutional – notwithstanding the 
$100 threshold and regardless of the association’s 
major purpose – if the law required reporting only 
whenever money was spent. See id. at *9.  

 Thus, although the MCCL court relies to some 
extent on the major-purpose limitation from Buckley 
v. Valeo, it does not apply the blanket, major-purpose 
“test” advanced by petitioners, or any other major-
purpose “test.” And as shown above, the provisions in 
the Minnesota law that concerned the court in MCCL 
are not present here. The Maine BQC law is not 
triggered unless there is $5,000 in ballot-measure 
contributions or expenditures in Maine. And in can-
didate elections, persons making independent ex-
penditures in Maine need only file a one-time report 
of the expenditure, 21-A Me. Rev. Stat. Ann. § 1019-B; 
they are not required to appoint a treasurer, keep 
records, or file ongoing reports or a termination state-
ment. The Eighth Circuit’s holding therefore does not 
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conflict with the First Circuit’s holding regarding the 
“major-purpose” test. 

 Petitioners assert that the MCCL decision none-
theless shows there is a circuit split because the court 
stated that “[s]ince Buckley, some courts have invali-
dated state laws imposing PAC status and burdens 
upon organizations not meeting the major-purpose 
test,” citing North Carolina Right to Life, Inc. v. 
Leake, 525 F.3d 274, 289-290 (4th Cir. 2008), New 
Mexico Youth Organized v. Herrera, 611 F.3d 669, 
675-679 (10th Cir. 2010), and Colorado Right to Life 
Committee v. Coffman, 498 F.3d at 1151-1155. MCCL, 
2012 WL 3822216, at *6. As shown in our Brief in 
Opposition, the New Mexico Youth Organized decision 
merely held that a New Mexico statute’s $500 thresh-
old (as compared to Maine’s $5,000 threshold) was 
invalid as applied to two organizations. And in North 
Carolina Right to Life v. Leake, a two-judge majority 
struck down a North Carolina law that differed 
substantially from Maine’s BQC law. Resp. BIO at 28-
30.4 

 
 4 Likewise, the Tenth Circuit’s decision in Colorado Right to 
Life Committee does not represent a genuine conflict with the 
First Circuit decision. The Tenth Circuit upheld an as-applied 
challenge to a Colorado statute that required any organization 
that spent more than $200 annually to be subject to various ad-
ministrative, organizational, and reporting requirements. Col-
orado Right to Life Committee, 498 F.3d at 1154. The court held 
that such a law could not “serve as a proxy” for the major-
purpose test of Buckley. Id. 
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 Indeed, another decision issued after petitioners 
filed their Reply Brief lends further support to the 
First Circuit’s ruling. In Center for Individual Free-
dom v. Madigan, the Seventh Circuit held that there 
was no major-purpose test applicable to Illinois’ regu-
lation of ballot question committees. 2012 WL 3930437, 
at *16-18. Under Illinois law, which is modeled on 
federal campaign finance law, individuals and groups 
must register as “ballot initiative committees” when 
they accept contributions or make expenditures in 
support of or in opposition to any question of public 
policy in amounts exceeding $3,000 in a 12-month 
period. See id. at *10; 10 Ill. Comp. Stat. 5/9-1.8(e). 
The court ruled that the major-purpose limitation 
from Buckley was “a creature of statutory interpreta-
tion, not constitutional command.” Center for Indi-
vidual Freedom, 2012 WL 3930437, at *16.5 

 In short, there is no genuine circuit split on 
whether there exists a major-purpose test applicable 
to state laws like the Maine BQC statute. No circuit 
has held that such a “test” would invalidate a law 
similar to the Maine BQC law. 

 
 5 Judge Posner concurred in part and dissented in part. His 
dissent focused on what he believed to be vagueness problems 
with five provisions of the Illinois law, none of which are similar 
to the provisions in the Maine BQC law challenged as vague by 
petitioners here. See Center for Individual Freedom, 2012 WL 
3930437, at *27-31 (Posner, J., concurring in part and dissenting 
in part). 
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 3. Nor does the Eighth Circuit’s decision in 
MCCL create a conflict among the circuits on the 
applicable standard of review for First Amendment 
challenges to reporting and disclosure laws similar to 
the Maine BQC law. As shown in our Brief in Opposi-
tion, exacting scrutiny is the appropriate standard of 
review. Resp. BIO at 17-21. Although the MCCL 
majority questioned whether exacting scrutiny should 
apply to laws such as Minnesota’s independent ex-
penditure political fund law, which in the court’s view 
“subject associations that engage in minimal speech 
to the full panoply” of PAC regulations, it applied 
exacting scrutiny. MCCL, 2012 WL 3822216, at *8. 

 4. Finally, MCCL does not create a conflict on 
“the State’s justification for an ongoing reporting 
requirement.” Pet. Supp. Br. at 3. The MCCL major-
ity’s ruling that the Minnesota disclosure law did not 
satisfy exacting scrutiny was driven by its concerns 
about the law’s $100 threshold and the ongoing re-
porting requirement for associations that choose not 
to terminate the political fund but make no inde-
pendent expenditures during the reporting period. 
See MCCL, 2012 WL 3822216, at *9-10. The majority 
accepted the plaintiffs’ argument that, given the $100 
threshold and other requirements of the Minnesota 
independent expenditure political fund law, the on-
going reporting requirement, which is “untethered 
from continued speech,” unduly burdened certain as-
sociations’ right to speak. Id. at *9. These concerns 
have no purchase in Maine. 
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 As discussed, Maine law has a $5,000 threshold 
for BQCs. Thus, the State of Maine has narrowly 
tailored its law to apply only to those engaging in 
a significant amount of ballot-measure activity in 
Maine. Further, the BQC law does not require the 
creation of a separate fund, and filers are required to 
report only ballot-measure-related contributions and 
expenditures. And as shown above, there ordinarily is 
no “ongoing reporting requirement” for those making 
independent expenditures in candidate elections in 
Maine. See 21-A Me. Rev. Stat. Ann. § 1019-B. 

 Moreover, here petitioners expressly declined to 
challenge the ongoing reporting requirement or any 
other substantive reporting requirement of the BQC 
law, and instead challenged only the BQC definition 
as inherently “onerous” and “burdensome.” Pet. 11 
n.14. Thus, the MCCL decision does not create a 
genuine conflict with the First Circuit’s decision be-
cause, unlike the plaintiffs in MCCL, petitioners have 
not argued that the Maine law’s ongoing report- 
ing requirements – triggered after $5,000 of ballot-
measure contributions or expenditures – violated 
their First Amendment rights. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 For the foregoing reasons and the reasons stated 
in our Brief in Opposition, the Petition for a Writ of 
Certiorari should be denied. 
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