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Petitioners’ Supplemental Brief in Support of 
Petition for a Writ of Certiorari 

Pursuant to Supreme Court Rule 15.8, 
Petitioners respectfully submit this Supplemental 
Brief to bring to the Court’s attention a newly-
decided case. No sooner had the ink dried on 
Petitioners’ Reply Brief than the Eighth Circuit 
rendered its long-awaited en banc decision in 
Minnesota Citizens Concerned for Life, Inc. v. 
Swanson, No. 10-3126, 2012 U.S. App. LEXIS 18621 
(8th Cir, Sept. 5, 2012) (“MCCL”). In MCCL, the 
Eight Circuit preliminarily enjoined Minnesota’s law 
imposing political-committee like burdens on 
organizations making independent expenditures. 
MCCL at *33-34. And it made even more explicit the 
Circuit split on several of the issues presented in the 
Petition.  

The Eighth Circuit directly considered, for 
example, the second question presented in the 
petition, namely, whether the “major purpose” test 
from Buckley v. Valeo, 424 U.S. 1 (1976), applies to 
state regulation of campaign speech, prohibiting the 
states from imposing PAC-like burdens on 
organizations that do not have electioneering as 
their major purpose.  Petitioners outlined in their 
Petition a significant split among the circuits on this 
issue. (Pet’n at 16-19.) Respondent claimed in its 
opposition that the “conflict was non-existent.”  
(Opp’n at 27.)   

The Eighth Circuit expressly acknowledges the 
Circuit split, noting that “[s]ince Buckley, some 
courts have invalidated state laws imposing PAC 
status and burdens upon organizations not meeting 
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the major-purpose test.”  MCCL at *17-18 (citing in 
support, inter alia, New Mexico Youth Organized v. 
Herrera, 611 F.3d 669, 675-79 (10th Cir. 2010); 
North Carolina Right to Life, Inc. v. Leake, 525 F.3d 
274, 289-90 (4th Cir. 2008); and citing in opposition 
National Org. for Marriage v. McKee, 649 F.3d 34, 
58-59 (1st Cir. 2011); Human Life of Wash., Inc. v. 
Brumsickle, 624 F.3d 990, 1008-11 (9th Cir. 2010); 
and National Org. for Marriage, Inc. v. Sec’y of State, 
Fla., No. 11-14193, 2012 WL 1758607, at *1 (11th 
Cir. May 17, 2012 (unpublished per curiam)). The 
Eighth Circuit then adopts the view espoused by 
Petitioners here.  MCCL at *18-23. 

The Eighth Circuit also considered whether the 
imposition of onerous, PAC-like regulatory burdens 
triggers strict scrutiny, an issue encompassed within 
the first and second questions presented in the 
Petition sub judice.  Petitioners argued, for example, 
that the validity of extending the more onerous 
regulations applicable to PACs to non-PAC 
organizations such as Petitioners must be assessed 
under strict scrutiny, but that the Circuit courts 
were split even on the standard of review. (Pet’n. at 
8-13.) Respondent contends that lower, “exacting” 
scrutiny is all that is required, and that “[t]here is no 
circuit split on this issue.” (Opp’n at 17, 20.)   

The Eighth Circuit “question[ed] whether the 
Supreme Court [in Citizens United] intended 
exacting scrutiny to apply to laws” imposing PAC-
status on organizations not properly regulated as 
PACs, MCCL at *26, noting that laws that burden 
political speech in the way the onerous PAC-like 
regulations imposed by Minnesota did “are 
[generally] ‘subject to strict scrutiny.’” Id. at *25.  
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The court acknowledged that mere disclosure laws 
are subject only to “exacting scrutiny,” but held that 
the disclosure laws reviewed under exacting scrutiny 
in Citizens United “were much different than 
Minnesota’s law,” Id. at *26 n. 9, and then noted that 
“[a]llowing states to sidestep strict scrutiny by 
simply placing a ‘disclosure’ label on laws imposing 
the substantial and ongoing burdens typically 
reserved for PACs risks transforming First 
Amendment jurisprudence into a legislative labeling 
exercise,” strongly indicating its view that strict 
scrutiny is required. Id. at *27. The court then found 
that the Minnesota law at issue failed even under 
the lesser “exacting” scrutiny applied by some other 
circuits (including the First Circuit, at issue here).  
Id. at *27-28. 

The Eighth Circuit also noted that even if 
exacting scrutiny were applied, as some other 
circuits (including the First Circuit at issue here) 
have done, “exacting scrutiny is more than a rubber 
stamp,” and that Minnesota’s law failed even that. 
MCCL at *29. Unlike the First Circuit, the Eighth 
Circuit found that Minnesota’s ongoing reporting 
requirement “does not match any sufficiently 
important disclosure interest.” Id. at *31. This 
holding creates an express Circuit Split between the 
First Circuit and the Eighth Circuit on the State’s 
justification for an ongoing reporting requirement. 
 

Conclusion 
For the foregoing reasons stated above and 

previously, the petition for certiorari should be 
granted. 
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