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QUESTION PRESENTED 

Emily Moratti was injured in a fire in a building 
owned by William Lipscomb, who had a liability 
policy with Farmers.  During the early claim 
handling, Farmers informed Moratti that it had 
concluded that Lipscomb was not liable.  Moratti 
sued Lipscomb.  Farmers provided Lipscomb a full 
defense and offered Moratti the policy limit. 

Moratti and Lipscomb later settled their dispute 
through a “covenant judgment,” in which they agreed 
that Moratti’s damages were $17 million, but 
Lipscomb would only have to pay $600,000 and 
Moratti would not execute on the remainder.  In 
exchange, Lipscomb assigned his rights against 
Farmers to Moratti and pledged to help her sue 
Farmers for bad faith based on its failure to 
immediately offer the policy limit.  

In the subsequent bad faith trial, the court 
entered judgment against Farmers for $17 million 
based on Washington’s common law presumptions 
that an insurer’s bad faith results in harm to a 
policyholder, and that damages are measured by the 
full amount of a covenant judgment.  Although 
Farmers had tried to argue that—in light of 
Moratti’s promise not to execute on the judgment—
Lipscomb obviously had not suffered $17 million in 
damages, the trial court held that under Washington 
law the damages presumption was conclusive and 
could not be rebutted.  The Washington Court of 
Appeals upheld the award and the Washington 
Supreme Court denied review.   

The question presented is whether Washington’s 
presumptions violate the Due Process Clause of the 
Fourteenth Amendment. 
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PARTIES TO THE PROCEEDING 
AND RULE 29.6 STATEMENT 

In addition to the parties named in the caption, 
Farmers Group Inc., d/b/a Farmers Insurance Group 
of Companies, and Does 1-10 were defendants in the 
proceedings below. 

Pursuant to this Court’s Rule 29.6, undersigned 
counsel state that Petitioner Farmers Insurance 
Company of Washington is owned by Farmers 
Insurance Exchange, Truck Insurance Exchange, 
and Fire Insurance Exchange.  Petitioner Farmers 
Insurance Exchange has no parent corporation and 
no publicly held company holds 10% or more of its 
stock. 
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PETITION FOR A WRIT OF CERTIORARI 
 

Petitioners Farmers Insurance Company of 
Washington and Farmers Insurance Exchange 
(together, “Farmers”) respectfully petition for a writ 
of certiorari to review the judgment of the 
Washington Court of Appeals. 

OPINIONS BELOW 

The Washington Supreme Court’s order denying 
review (App. 38a) appears at 272 P.3d 850 (table).  
The opinion of the Washington Court of Appeals 
(App. 1a) is reported at 254 P.3d 939; its order 
denying reconsideration (App. 21a) is unpublished.  
The relevant trial court orders (App. 23a, 26a, 32a) 
are unpublished. 

JURISDICTION 

The Washington Supreme Court’s order denying 
review was entered on March 6, 2012.  The 
jurisdiction of this Court is invoked under 28 U.S.C. 
§ 1257(a). 

The decision below is final under Section 
§ 1257(a) because the federal question has been 
finally resolved.  The Court of Appeals ordered a 
limited remand for purposes of determining “the 
amount of any civil penalty” on Moratti’s state 
Consumer Protection Act claim and a quantification 
of “attorney fees at trial and on appeal.”  App. 19a-
20a.  See Cox Broad. Corp. v. Cohn, 420 U.S. 469, 
478 (1975) (state ruling is final where “the federal 
issue would not be mooted or otherwise affected by 
the proceedings yet to be had” because “they are 
wholly unrelated to the federal question”).  Indeed, it 
is well settled that the pendency of damages or 
penalty proceedings on remand does not render a 
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state decision non-final.  See, e.g., NAACP v. 
Claiborne Hardware Co., 458 U.S. 886, 907 n.42 
(1982). 

CONSTITUTIONAL PROVISION INVOLVED 

The Fourteenth Amendment to the United States 
Constitution provides in relevant part that “[n]o 
State shall . . . deprive any person of life, liberty, or 
property, without due process of law.” 

STATEMENT 

This case demonstrates the arbitrariness, 
unfairness and sheer irrationality arising from 
Washington’s notorious “covenant judgment” system. 

In a typical covenant judgment, a tort plaintiff 
and an insured defendant settle their lawsuit 
through an agreement in which the insured 
defendant stipulates to the damages to the tort 
plaintiff and consents to entry of judgment, but the 
tort plaintiff promises not to execute on the full 
amount of the judgment.  In exchange, the insured 
defendant assigns his bad faith claim against the 
insurer to the tort plaintiff. 

The Washington Supreme Court has held that 
when suing on an assigned claim, a tort plaintiff 
need not prove that the insurer’s actions caused a 
particular amount of damages to the policyholder.  
Rather, the insurer’s bad faith is presumed to have 
harmed the policyholder—and the amount of 
damages is conclusively presumed to be the amount 
of the covenant judgment, even if the amount 
exceeds policy limits.  Thus, using Washington’s 
harm presumption and damages presumption, a 
plaintiff can recover “the full settlement amount” 
from the insurer without any showing of actual harm 
to the policyholder.  See Besel v. Viking Ins. Co. of 
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Wis., 49 P.3d 887, 892 (Wash. 2002); Safeco Ins. Co. 
of Am. v. Butler, 823 P.2d 499, 506 (Wash. 1992). 

The Washington presumptions are utterly 
irrational and produce extreme and grossly excessive 
awards, as the decision below illustrates.  Moratti 
and Lipscomb agreed that Lipscomb would only have 
to pay $600,000, yet the court held that Farmers’ bad 
faith claim handling had caused Lipscomb $17 
million in damages—and under Washington law, 
Farmers was barred from arguing to the jury that 
Lipscomb could not have been harmed by a judgment 
that he would never have to pay.  Indeed, as the 
verdict form reflects, the jury was not even asked to 
determine an amount of damages.  App. 31a-32a.  
Instead, the trial court instructed the jury that 
damages would be determined by the court after 
trial, and the court automatically entered judgment 
for $17 million once the jury had found liability.  Id. 
31a, 35a-37a. 

The decision below directly conflicts with 
decisions of this Court holding that a conclusive or 
irrebuttable state-law presumption violates due 
process when it is “not necessarily or universally 
true in fact, and when the State has reasonable 
alternative means of making the crucial 
determination,” Vlandis v. Kline, 412 U.S. 441, 452 
(1973).  Even a rebuttable presumption violates due 
process if it is “arbitrary” or “operates to deny a fair 
opportunity to repel it.”  Western & Atl. R.R. v. 
Henderson, 279 U.S. 639, 642 (1929). 

Washington’s scheme results in insurers getting 
“set up” for covenant judgments that are inherently 
collusive—followed by a bad faith lawsuit where the 
amount of damages is conclusively presumed with no 
opportunity for the insurer to present a defense.  
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Because they deny insurers their day in court, and 
result in windfall awards often far in excess of policy 
limits, covenant judgments now occur “frequently” in 
Washington, Unigard Ins. Co. v. Mut. of Enumclaw 
Ins. Co., 250 P.3d 121, 125 (Wash. Ct. App. 2011), 
and have resulted in judgments that the Washington 
courts themselves have acknowledged “grossly 
exceed the alleged harm” to the policyholder.  Mut. of 
Enumclaw Ins. Co. v. Dan Paulson Constr., Inc., 169 
P.3d 1, 7 (Wash. 2007) (internal quotation marks 
omitted). 

1.  Farmers insured William Lipscomb—a 
landlord who rented apartments in the Seattle 
area—under a liability policy with a limit of 
$100,000.  Pl. Tr. Br. at 2. 

On May 1, 2002, Emily Moratti was sixteen 
months old and living with her mother and 
grandfather in an apartment they rented from 
Lipscomb.  App. 2a.  A fire broke out and Moratti 
was seriously injured.  Id.  Fire department 
investigators determined that the fire was caused 
when Moratti’s mother left a candle burning in 
Moratti’s room.  Id. 

Soon after the fire, Moratti’s attorney contacted 
Farmers, claiming that Lipscomb was at fault 
because the apartment did not have operational 
smoke detectors.  Id.  When investigators examined 
the smoke detector in the Moratti apartment, they 
found it had no batteries.  Pl. Tr. Br. at 6. 

A claims adjuster at Farmers initially concluded 
that Lipscomb was not liable for Moratti’s injuries.  
According to Moratti’s guardian ad litem, when he 
told the adjuster that he would provide a settlement 
demand and supporting materials, the adjuster “told 
[him] not to bother, informing him that the decision 
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on no liability was final.”  App. 3a.  Lipscomb agreed 
with Farmers’ conclusion that he was not liable.  
E.g., Lipscomb Answer to SAC at 6-7. 

2.  Moratti did not make a settlement demand.  
App. 9a.  Instead, she sued Lipscomb and her mother 
in Washington state court.  See Woodrow v. 
Lipscomb, No. 03-2-31281-9SEA (Wash. Sup. Ct. 
King Cnty. filed July 25, 2003).  Farmers provided 
Lipscomb with a full and unconditional defense to 
Moratti’s lawsuit and agreed to indemnify Lipscomb 
to the full policy limit.  App. 3a; Complaint at ¶ 67.  
Farmers also offered the policy limit—$100,000—to 
settle the case, but Moratti declined.  App. 4a. 

After years of discovery, Moratti moved for 
summary judgment on liability.  Pl. MSJ at 3.  The 
trial court denied the motion, holding that 
Lipscomb’s liability raised a question of fact for the 
jury.  Order, Pl. MSJ at 6. 

Several days later, Moratti and Lipscomb 
entered into a covenant judgment.  App. 40a-52a.  
Moratti’s and Lipscomb’s attorneys believed that 
Farmers’ denial of liability—and failure to 
immediately offer the policy limit—made it 
vulnerable to a lawsuit for bad faith claims handling, 
and knew that under Washington law Farmers could 
be forced to pay damages far in excess of its $100,000 
policy limit.  See, e.g., Butler, 823 P.2d at 505-06.  
Accordingly, Lipscomb assigned to Moratti his right 
to sue Farmers and agreed to a $17 million 
stipulated judgment in exchange for Moratti’s 
covenant not to execute against him.  App. 4a, 44a-
45a, 47a-48a.  Lipscomb agreed to pay Moratti only 
$600,000.  Id. at 4a, 43a.  Lipscomb further promised 
to cooperate with Moratti in her forthcoming lawsuit 
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against Farmers, and he posted security against his 
breach.  Id. at 44a, 48a-49a. 

Moratti, Lipscomb and Farmers then 
participated in a “reasonableness determination” as 
required under Washington law, the purpose of 
which was to determine whether the covenant 
judgment reflected a reasonable settlement value for 
Moratti’s claims against Lipscomb.  See Mut. of 
Enumclaw Ins. Co. v. T & G Constr., Inc., 199 P.3d 
376, 381 (Wash. 2008) (identifying nine factors 
courts must consider in assessing reasonableness of 
covenant judgments).  Farmers agreed that $17 
million was a fair valuation of the injuries to Moratti 
and was not the product of fraud or collusion.  App. 
4a.  The reasonableness determination did not 
address what harm, if any, Lipscomb suffered from 
Farmers’ claim handling and the court made no 
determination as to Lipscomb’s damages.  See id. at 
27a (statement of court that $17 million is the 
“amount reflecting the actual harm suffered by 
Emily Moratti”). 

3.  Moratti sued Farmers in Washington state 
court on the assigned claims.  She alleged that 
Farmers acted in bad faith and harmed Lipscomb 
when it denied liability and declined to enter into 
settlement negotiations.  Complaint at ¶¶ 49-69.  
She argued that Lipscomb suffered $17 million in 
damages—the full amount of the stipulated damages 
in the covenant judgment—on the theory that 
Farmers’ denial of liability had “caused” Lipscomb to 
enter into the covenant judgment several years later, 
id. at ¶ 71, even though Farmers had provided 
Lipscomb with a full and unconditional defense.  Id. 
at ¶ 67; App. 3a. 
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Prior to trial, Moratti filed a motion for partial 
summary judgment on the issue of damages.  Moratti 
asked the court for an order “establishing [the 
covenant] judgment as the measure of damages.”  
App. 24a (capitalization altered).  Moratti argued 
that “a stipulated judgment found to be reasonable is 
the measure of damages for the failure to act in good 
faith,” that this “has been the consistent rule of 
damages in cases of bad faith claims handling,” and 
that “Plaintiff has found no such case in Washington 
in which the insurer has been allowed to offer proof 
of a different measure of damages.”  Pl. MSJ 
(Damages) at 10, 15-16 (capitalization altered). 

Farmers objected, arguing that although it had 
agreed during the reasonableness hearing that 
Moratti had suffered $17 million in harm, Lipscomb 
obviously had not.  Farmers’ Opp. MSJ (Damages) at 
23.  Farmers pointed out that under the covenant 
judgment, Lipscomb was only liable for $600,000, 
and that he could not have suffered harm from a 
judgment that he would never be required to pay.  
Farmers’ MSJ (Damages) at 21.  Farmers further 
argued that even if Lipscomb could somehow be 
deemed to have suffered some actual harm, it was 
far less than $17 million.  Farmers’ Opp. MSJ 
(Damages) at 23.  Accordingly, Farmers requested 
“that the Court find as a matter of law that the 
measure of damages in this case is limited to the 
actual damages to William Lipscomb proximately 
caused by the alleged bad faith conduct.”  Farmers’ 
MSJ (Damages) at 2. 

The trial court rejected Farmers’ arguments and 
ruled in Moratti’s favor.  The court stated that 
“[u]pon a verdict or finding by this or other Superior 
Court that the defendants acted in bad faith with 
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respect to the handling of the [Moratti] claim against 
William E. Lipscomb, the presumptive measure of 
damages is the amount of the judgment found to be 
reasonable in the [covenant judgment].”  App. 25a. 

Accordingly, at the conclusion of the trial, the 
court instructed the jury that it must “presume[] 
that William E. Lipscomb was damaged” by Farmers’ 
actions unless Farmers proved “by the 
preponderance of the evidence that William E. 
Lipscomb was not damaged.”  App. 18a, 30a-31a.  
The court then instructed the jury that, if it found 
liability, its job was done—“the court will determine 
the amount of damages.”  Id. at 31a.  The verdict 
form contained only two questions for the jury:  “Did 
Farmers fail to act in good faith?” and “Did Farmers’ 
failure to act in good faith proximately cause any 
damage to Mr. Lipscomb?”  Id. at 32a. 

After the jury found liability by answering “yes” 
to both questions, the court applied Washington’s 
conclusive presumption on damages by automatically 
awarding Moratti $17 million based on the covenant 
judgment.  App. 36a (“Judgment shall be entered for 
. . . the sum of $17,000,000 on the previous judgment 
entered in Woodrow v. Lipscomb . . . .”).1 

Farmers filed post-trial motions and the trial 
court granted judgment notwithstanding the verdict 
in Farmers’ favor based on its statute-of-limitations 
defense.  App. 4a.  It also ordered a new trial based 
on erroneous jury instructions.  Id. at 4a-5a.  (The 
faulty instructions were not the ones mentioned 
                                                                 

 1 The court added to the judgment $500,000 based on the 

amount Lipscomb personally had to pay Moratti in excess of the 

policy limit, and approximately $2.4 million in prejudgment 

interest.  App. 36a. 
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above and concern an issue that is not relevant to 
this petition.) 

4.  The Court of Appeals reversed the trial court’s 
ruling and reinstated the jury’s verdict in its 
entirety.  App. 19a.  The court acknowledged that an 
insurer bore an “almost impossible burden” in 
attempting to rebut the harm presumption because 
“the course cannot be rerun [and] no amount of 
evidence will prove what might have occurred if a 
different route had been taken.”  Id. at 14a (quoting 
Dan Paulson, 169 P.3d at 11, and Butler, 823 P.2d at 
504) (punctuation omitted).  However, the court 
explained, because “it is the insurer that controls 
whether it acts in good faith or bad,” it is “the 
insurer that appropriately bears the burden of proof 
with respect to the consequences of that conduct.”  
Id. (internal quotation marks omitted). 

With regard to the damages presumption, the 
court held that “Lipscomb suffered harm when the 
[covenant] judgment was entered against him, even 
though it contained a covenant not to execute.”  App. 
18a.  The court expressly cited the Washington 
Supreme Court’s Besel decision for the proposition 
that, under Washington law, the “amount of [the] 
covenant judgment is the presumptive measure of an 
insured’s harm as a result of an insurer’s bad faith.”  
Id. at 18a n.25.  The court reasoned that “‘[e]ven 
though the agreement insulates the insured from 
liability, it still constitutes a real harm because of 
the potential effect on the insured’s credit rating . . . 
[as well as] damage to reputation and loss of 
business opportunities.”  Id. at 18a (quoting Butler, 
823 P.2d at 508). 

Farmers sought reconsideration, contending that 
the Washington presumptions are unconstitutional.  
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See Motion for Reconsideration at 2 & n.4 (arguing 
that “[t]his Court’s decision . . . deprives insurers of 
their right to due process” because there “is simply 
no rational basis for concluding, either as a general 
matter or on the facts of this case, that the full 
amount of a settlement is presumed to have been 
caused by a liability insurer’s bad faith” and the 
Washington presumption scheme “is not only 
arbitrary but denies the insurer a fair opportunity to 
rebut it”) (citing Henderson, 279 U.S. at 642).  The 
court denied reconsideration.  App. 22a. 

Farmers presented the same due process 
challenges to the Washington Supreme Court, 
arguing that the Washington scheme is 
unconstitutional because it is “arbitrary and 
irrational” and “denies the insurer a fair 
opportunity” for rebuttal.  Petition for Review at 14; 
see also id. at 15 (“Because Lipscomb agreed to pay 
$600,000 and Moratti agreed not to execute on the 
total judgment of $17 million, there is simply no 
rational basis for presuming that Lipscomb suffered 
over $17 million in harm.”).  Moratti devoted two 
pages to addressing the due process issue in her 
opposition brief, arguing that “Farmers received all 
the process it was due” by participating in the 
reasonableness determination and therefore, once 
liability had been established, “Lipscomb’s 
settlement with Moratti constituted the presumptive 
measure of damages” under Washington law.  Pl. 
Opp. at 12, 14-15 (emphasis omitted and 
capitalization altered). 

The Washington Supreme Court denied review.  
App. 39a. 
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REASONS FOR GRANTING THE PETITION 

The decision below directly conflicts with 
Vlandis because it applies and affirms an 
irrebuttable state-law presumption—that the 
amount of a covenant judgment is the amount of 
damages to the policyholder—that is “not necessarily 
or universally true in fact,” 412 U.S. at 452, and 
where “the State has reasonable alternative means 
of making the crucial determination.”  Id.  Although 
this Court has emphasized that state laws “creating 
permanent irrebuttable presumptions have long been 
disfavored under the Due Process Clauses of the 
Fifth and Fourteenth Amendments,” id. at 446, the 
Washington Supreme Court has repeatedly 
“reaffirm[ed] the . . . presumption of harm 
framework” and held that the covenant “settlement 
amount or judgment is the presumptive measure of 
an insured’s harm caused by an insurer’s tortious 
bad faith.”  Dan Paulson Constr., 169 P.3d at 10-11 
(emphasis and internal quotation marks omitted). 

It is not “necessarily or universally true,” 
Vlandis, 412 U.S. at 452, that a policyholder is 
harmed by the full amount of a judgment that he will 
never have to pay.  Quite the contrary, it is 
necessarily and universally false:  Because a 
covenant judgment expressly provides that the tort 
plaintiff will not execute on the judgment—and the 
policyholder is freed forever from liability—the 
amount of the judgment is essentially irrelevant 
from the policyholder’s perspective and cannot 
possibly constitute “harm.”  It is therefore arbitrary 
in the extreme for Washington to conclusively 
presume that the amount of the covenant judgment 
is the measure of the damages to the policyholder. 
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Washington plainly has “reasonable alternative 
means of making the crucial determination” (id.) of 
how to assess damages to the policyholder. Rather 
than presume the amount of damages, it could 
simply allow both sides to put on evidence of 
damages and let the factfinder make that 
determination, just as it does in virtually all other 
tort claims arising at common law. 

The other presumption applied and approved by 
the Washington courts in this case—that the 
policyholder was harmed by the bad faith act—also 
conflicts with decisions of this Court.  Although the 
harm presumption is nominally rebuttable, this 
Court has held that even a rebuttable presumption 
violates due process if it is “arbitrary” or “operates to 
deny a fair opportunity to repel it.”  Henderson, 279 
U.S. at 642.  Here, it is plainly arbitrary to presume 
that an improper handling of a claim resulted in 
harm to the policyholder—and even the Washington 
Supreme Court has acknowledged that insurers do 
not have a fair opportunity to rebut the presumption.  
See Dan Paulson Constr., 169 P.3d at 11 (stating 
that it is “almost impossible” for an insurer to rebut 
the presumption because “no amount of evidence will 
prove what might have occurred if a different route 
had been taken” (internal quotation marks omitted)). 

The Washington scheme not only conflicts with 
Vlandis and Henderson, it encourages collusion and 
strategic gamesmanship.  Lawyers for the plaintiff 
and the policyholder have every incentive to agree 
upon a substantial damages figure that vastly 
exceeds the amount of actual harm to the 
policyholder—who is only liable for a small fraction 
of the covenant judgment—but that then becomes 
the presumptive amount the insurer must pay.  The 
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consequence is that plaintiffs’ lawyers are less 
interested in persuading the insurer to pay the claim 
than in inducing the insurer to deny the claim—at 
which point the plaintiff’s lawyer promptly enters a 
covenant judgment with the policyholder, and the 
two join forces to sue the insurer in pursuit of a 
windfall recovery through a lawsuit where they need 
not prove the amount of damages and can obtain a 
recovery vastly in excess of policy limits. 

Washington’s scheme is irrational, unfair and 
unconstitutional.  Review is warranted. 

I.  THE DECISION BELOW CONFLICTS WITH 

SETTLED PRECEDENT OF THIS COURT. 

A. THIS COURT HAS REPEATEDLY 

RECOGNIZED AND ENFORCED THE DUE 

PROCESS LIMITS ON STATE-LAW 

PRESUMPTIONS. 

Irrebuttable presumptions violate the Due 
Process Clause if they are not “necessarily or 
universally true in fact” and where “the State has 
reasonable alternative means of making the crucial 
determination.”  Vlandis, 412 U.S. at 452.  A 
rebuttable presumption violates due process if it is 
“arbitrary” or “operates to deny a fair opportunity to 
repel it.”  Henderson, 279 U.S. at 642.  On their face, 
and as applied in this case, the Washington 
presumptions—one of which is irrebuttable (the 
damages presumption) and one of which is nominally 
rebuttable (the harm presumption) conflict with 
Vlandis and Henderson, and violate due process. 

In Vlandis, the Court struck down a Connecticut 
statute that conclusively presumed that certain 
students living outside Connecticut at the time they 
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applied to college were nonresidents (and thus not 
entitled to tuition breaks).  See 412 U.S. at 443.  The 
Court emphasized that “[s]tatutes creating 
permanent irrebuttable presumptions have long been 
disfavored under the Due Process Clauses of the 
Fifth and Fourteenth Amendments.”  Id. at 446.  The 
Court held that an irrebuttable or conclusive 
presumption violates due process when it is “not 
necessarily or universally true in fact, and when the 
State has reasonable alternative means of making 
the crucial determination.”  Id. at 452.  The Court 
held that the Connecticut presumption failed both 
tests.  It was not necessarily true in fact, as some 
students could have been living outside Connecticut 
at the time they applied, but then became residents 
by the time they enrolled.  Id. at 448.  Moreover, the 
state had available a reasonable alternative to the 
presumption:  it could simply allow individuals “the 
opportunity to present evidence showing that [they 
are] a bona fide resident.”  Id. at 452.  The Court 
concluded that because the state statute “precluded 
the [students] from ever rebutting the presumption 
that they were nonresidents of Connecticut, that 
statute operated to deprive them of a significant 
amount of their money without due process of law.”  
Id. 

Vlandis is consistent with a long line of cases 
from this Court striking down irrebuttable 
presumptions as violating due process.  See, e.g., 
Stanley v. Illinois, 405 U.S. 645, 654-55 (1972) 
(Illinois’s irrebuttable presumption that all 
unmarried fathers are unqualified to raise their 
children violates due process); Bell v. Burson, 402 
U.S. 535, 541 (1971) (Georgia’s irrebuttable 
presumption that uninsured motorists were at fault 
in auto accidents violates due process); see also 
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Heiner v. Donnan, 285 U.S. 312, 325 (1932) (“[A] 
statute which imposes a tax upon an assumption of 
fact which the taxpayer is forbidden to controvert, is 
so arbitrary and unreasonable that it cannot stand 
under the Fourteenth Amendment.”). 

The Court addressed rebuttable presumptions in 
Henderson, where it struck down a Georgia statute 
that concerned accidents at railway grade crossings.  
When a train was involved in a collision, the statute 
imposed a presumption of negligence that shifted the 
burden of persuasion, requiring the railroad to prove 
by a preponderance of the evidence that the injury 
had not been caused by its negligence.  279 U.S. at 
644.  The Court held that “[a] statute creating a 
presumption that is arbitrary, or that operates to 
deny a fair opportunity to repel it, violates the due 
process clause of the Fourteenth Amendment.”  Id. at 
642.  The Court explained that a presumption is 
valid only “if there is a rational connection between 
what is proved and what is to be inferred.”  Id. at 
642.  Because the “mere fact of collision” lacked a 
rational connection to whether the collision was 
caused by the railroad’s negligence, the statute 
violated due process.  Id. 

B. WASHINGTON PRESUMES THAT AN 

INSURED IS HARMED IN THE FULL 

AMOUNT OF A COVENANT JUDGMENT. 

Washington’s covenant judgment scheme 
encompasses two distinct presumptions.  The 
damages presumption presumes that the amount of 
the covenant judgment is the amount of damages to 
the policyholder.  This presumption is not rebuttable.  
Besel, 49 P.3d at 891.  An insurer is not permitted to 
argue that the amount of harm is less than the 
amount of the covenant judgment.  Rather, once 
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liability is established, the insurer must pay “the full 
settlement amount.”  Id. at 892; App. 25a (summary 
judgment order establishing the amount of the 
covenant judgment as the measure of damages); id. 
at 31a (jury instruction that court will assess 
damages).  As the Washington Supreme Court has 
explained, the amount of a covenant judgment 
“establishes the insured’s presumptive damages” and 
once the judgment has been approved at a 
reasonableness hearing, “it is appropriate to use the 
fact of the settlement to establish . . . the amount of 
the settlement as the presumptive damage award.”  
T & G Constr., 199 P.3d at 382. 

 The harm presumption presumes that a 
policyholder was harmed by an insurer’s bad faith 
claim denial—a necessary element in a bad faith 
claim.  Butler, 823 P.2d at 504-05; App. 29a.  This 
presumption is nominally rebuttable, although the 
Washington Supreme Court has acknowledged that 
it is “almost impossible” for an insurer to actually do 
so.  Dan Paulson Constr., 169 P.3d at 11.  To rebut 
the harm presumption, the insurer must somehow 
prove that “its acts did not harm or prejudice the 
insured” in any way.  Butler, 823 P.2d at 506.  The 
presumption thus “relieves” the tort plaintiff of the 
“burden of proving that [the policyholder] is 
demonstrably worse off because of the insurer’s 
actions.”  Id. at 504 (brackets and internal quotation 
marks omitted). 

1. The Washington Supreme Court began 
developing its presumption scheme in Butler, 823 
P.2d 499.  There, the court held that when an insurer 
acts in bad faith, it is presumptively liable for the 
full amount of a covenant judgment.  The court 
rejected the argument that the plaintiff’s agreement 
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not to execute the judgment against the policyholder 
meant that the policyholder was not harmed, 
explaining that “even though the [covenant] 
agreement insulates the insured from liability, it still 
constitutes a real harm because of the potential 
effect on the insured’s credit rating and damage to 
reputation and loss of business opportunities.”  Id. at 
508 (internal quotation marks and punctuation 
omitted). 

Justice Dolliver dissented.  He reasoned that 
“[i]n the absence of a [covenant] settlement . . ., the 
supposed harm to an insured stems from the fact of 
liability and the danger of an excess judgment at 
trial.”  Id. at 512.  But “[w]here, as here, the injured 
party has settled with the insured and agreed not to 
execute against him, I see neither harm nor any 
justification for presuming it.”  Id.  In short, “I fail to 
see, in light of such a covenant not to execute, how 
[the insured] has been harmed.”  Id. at 513. 

Justice Dolliver further criticized the majority for 
creating presumptions that denied insurers a fair 
chance at rebuttal.  He explained that unless the 
insurer is allowed to introduce the covenant 
judgment itself, it “has no proof to rebut the 
presumption of harm” and “[t]he effect is an 
irrebutable presumption in [the insured’s] favor.”  Id. 
at 512.  “Therefore, where there is alleged bad faith 
by an insurer, followed by a settlement and 
assignment of the bad faith claim between an 
insured and an injured party, the issue of harm will 
always be decided in favor of the insured.”  Id. 

The Washington Supreme Court expanded upon 
these presumptions in Besel, 49 P.3d 887.   There, 
the court held that “a covenant not to execute does 
not preclude a showing of harm to the insured” and 
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that the amount of a covenant judgment “is the 
proper measure of damage caused by an insurance 
company’s bad faith.”  Id. at 889.  The court 
acknowledged that “a covenant not to execute raises 
the specter of collusive or fraudulent settlements,” 
but noted that Washington law requires trial courts 
to approve settlements as “reasonable” in that they 
fairly reflect the amount of harm to the tort plaintiff 
and the settlement value of his or her claims against 
the policyholder.  Id. at 891.  The court concluded 
that once the settlement has been deemed 
reasonable, “the amount of a covenant judgment is 
the presumptive measure of an insured’s harm 
caused by an insurer’s tortious bad faith . . . .”  Id. 

The Washington Supreme Court reaffirmed these 
presumptions in Dan Paulson Construction, 169 P.3d 
1.  With regard to the damages presumption, the 
court stated that the covenant “settlement amount or 
judgment is the presumptive measure of an insured’s 
harm caused by an insurer’s tortious bad faith.”  Id. 
at 10 (emphasis and internal quotation marks 
omitted).  And with regard to the harm presumption, 
the court acknowledged that an insurer bore “an 
almost impossible burden of proof” in attempting to 
rebut it, because “the course cannot be rerun [and] 
no amount of evidence will prove what might have 
occurred if a different route had been taken.”  Id. at 
11 (brackets and internal quotation marks omitted). 

The court described Washington’s approach as a 
“policy choice” that it hoped would “protect third-
party insureds and dissuade insurer bad faith.”  Id. 
at 11.  The court recognized the arguments by 
insurers and Justice Dolliver that the presumptions 
were arbitrary and denied a fair opportunity for 
rebuttal, but stated that “[i]n the more than 15 years 
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that have elapsed since Butler, the legislature has 
not altered the Butler presumption, nor has this 
court retreated from it.”  Id.  Accordingly, the court 
“reaffirm[ed] the Butler presumption of harm 
framework.”  Id. 

2. Washington courts routinely apply these 
presumptions to hold insurers liable for the full 
amount of a covenant judgment, even when it is clear 
that the policyholder suffered far less harm as a 
result of the insurer’s actions.  See, e.g., RSUI Indem. 
Co. v. Vision One, LLC, 165 Wash. App. 1020 (Wash. 
Ct. App. 2011); Levin & Stein v. Meadow Valley 
Condo. Owners Ass’n, 157 Wash. App. 1003 (Wash. 
Ct. App. 2010); Heights at Issaquah Ridge Owners 
Ass’n v. Derus Wakefield I, LLC, 187 P.3d 306 (Wash. 
Ct. App. 2008); Martin v. Johnson, 170 P.3d 1198 
(Wash. Ct. App. 2007). 

C. THE WASHINGTON PRESUMPTIONS ARE 

UNCONSTITUTIONAL AND THE DECISION 

BELOW CONFLICTS WITH VLANDIS AND 

HENDERSON. 

The decision below—which applies and affirms 
the Washington presumptions—conflicts with 
Vlandis, Henderson, and this Court’s many other 
decisions addressing state-law presumptions. 

Washington has adopted an utterly arbitrary 
measure of determining damages in covenant 
judgment cases.  It presumes harm in an amount 
that does not correspond to any actual harm 
caused—and then deems it the conclusive measure of 
damages without giving the insurer any opportunity 
for rebuttal. 

Vlandis holds that a conclusive or irrebuttable 
presumption must be “necessarily or universally 
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true.”  412 U.S. at 452.  Yet the Washington 
presumption that a policyholder is harmed in the full 
amount of a covenant judgment is never true.  By 
definition, a covenant judgment releases the 
policyholder from paying the full amount of 
stipulated damages.  Thus, the presumption is 
inaccurate in every case—a direct conflict with 
Vlandis.  Indeed, it is difficult to imagine a better 
example of an arbitrary presumption than one that 
leads to an inaccurate result in every case in which it 
is applied. 

This is a classic example of a presumption 
lacking any “rational connection between what is 
proved and what is to be inferred.”  Henderson, 279 
U.S. at 642.  The fact that the tort plaintiff and the 
policyholder entered into a covenant judgment for 
$17 million does not mean that the policyholder 
suffered $17 million in harm.  To the contrary, the 
policyholder obviously did not suffer $17 million in 
harm because he will never be required to pay the 
judgment.  Even if the policyholder suffered some 
harm to reputational or business interests, that 
harm has no relation to the amount of the covenant 
judgment, which measures the harm to the tort 
plaintiff. 

The presumption further conflicts with Vlandis 
in that Washington plainly “has reasonable 
alternative means of making the crucial 
determination.”  412 U.S. at 452.  The state could 
simply let insurers put on a defense and introduce 
evidence showing that the policyholder’s harm is far 
less than the amount of the covenant judgment.  For 
example, the insurer could introduce the judgment 
itself and show the jury that the policyholder was not 
harmed because the tort plaintiff has released him 
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from liability.  Alternatively, the insurer could show 
that the policyholder suffered very little reputational 
harm, or harm to business interests, as a result of 
the insurer’s actions. 

At common law, a plaintiff was required to prove 
that he or she suffered actual damages to recover in 
tort.  See, e.g., Wappenstein v. Schrepel, 142 P.2d 
897, 899 (Wash. 1943); cf. Gertz v. Robert Welch, Inc., 
418 U.S. 323, 349 (1974).  Washington’s approach 
eliminates this long-standing protection.  In Honda 
Motor Co. v. Oberg, 512 U.S. 415 (1994), this Court 
looked to traditional common law practice in holding 
that a state’s “abrogation of a well-established 
common-law protection against arbitrary 
deprivations of property raises a presumption that 
its procedures violate the Due Process Clause.”  Id. 
at 430.  The Court explained that “traditional 
practice provides a touchstone for constitutional 
analysis,” and “[w]hen the absent procedures would 
have provided protection against arbitrary and 
inaccurate adjudication, this Court has not hesitated 
to find the proceedings violative of due process.”  Id.; 
see also id. at 436 (Scalia, J. concurring) (“The 
deprivation of property without observing (or 
providing a reasonable substitute for) an important 
traditional procedure for enforcing state-prescribed 
limits upon such deprivation violates the Due 
Process Clause.”); Osorio v. Dole Food Co., 665 F. 
Supp. 2d 1307, 1328 (S.D. Fla. 2009), aff’d sub. nom., 
Osorio v. Dow Chem. Co., 635 F.3d 1277 (11th Cir. 
2011) (per curiam) (“[S]tatutes that condition the 
payment of substantial sums on a set of facts which 
the defendant is unable to controvert are 
presumptively unfair”). 
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It is no answer to suggest that an insurer can 
defeat the damages presumption by showing during 
the bad-faith trial that the covenant judgment was 
the product of collusion.  See, e.g., Truck Ins. Exch. v. 
VanPort Homes, Inc., 58 P.3d 276, 284 (Wash. 2002) 
(suggesting that once reasonableness had been 
found, “the burden shifted to the insurer to show 
that the settlement was the result of fraud or 
collusion”).  That is because the Washington 
Supreme Court held in 2008 that among “the factors 
a court must consider to determine if a settlement is 
reasonable” is whether there is “any evidence of bad 
faith, collusion, or fraud”—and “an insurer is not 
entitled to litigate factual questions that were 
resolved in the liability case by judgment or arm’s 
length settlement.”  T & G Constr., 199 P.3d at 381-
83.  Thus, because the question of fraud or collusion 
must be resolved during the reasonableness hearing, 
and because insurers cannot relitigate issues that 
were resolved during the reasonableness hearing, an 
insurer may not have the chance to defeat the 
presumption during the bad-faith litigation by 
showing fraud or collusion. 

The harm presumption is equally suspect and 
cannot be sustained under Henderson.  For one 
thing, it lacks “a rational connection between what is 
proved and what is to be inferred.”  279 U.S. at 642.  
There is no ground for presuming that an insurer’s 
bad faith action resulted in harm to the policyholder.  
Indeed, in this case, it is nonsensical to suggest that 
Farmers’ pre-suit denial of liability caused Lipscomb 
to enter into a $17 million covenant judgment after 
years of litigation, after Farmers had provided him 
with a full and unconditional defense, and after the 
trial court had determined that liability was a 
question of fact that must be resolved by the jury. 
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Moreover, the harm presumption does not afford 
insurers “a fair opportunity to repel” it.  Id.  
Although it is rebuttable in theory, even the 
Washington Supreme Court has acknowledged that 
the presumption places an “almost impossible 
burden” on the insurer.  Dan Paulson Constr., 169 
P.3d at 11.  In fact, the Court of Appeals in this case 
recognized that Farmers bore an “almost impossible 
burden” in trying to rebut the harm presumption 
because “the course cannot be rerun [and] no amount 
of evidence will prove what might have occurred if a 
different route had been taken.”  App. 14a (brackets 
and internal quotation marks omitted).  Justice 
Dolliver, dissenting in Butler, criticized the 
presumption on precisely these grounds, explaining 
that if the presumed “harm” includes “the whole 
penumbra of loss,” then “it is unreasonable to 
presume that harm because [the insurer] can never 
rebut it.”  823 P.2d at 512. 

The Washington Supreme Court has attempted 
to justify its presumptions on several grounds.   

First, the court has suggested that any 
unfairness to the insurer is ameliorated by the 
requirement of a reasonableness hearing.  Besel, 49 
P.3d at 891-92.  But the reasonableness hearing only 
determines whether the amount of the covenant 
judgment is a fair assessment of the settlement value 
of the tort plaintiff’s claims against the policyholder.  
It does not determine whether the amount of the 
covenant judgment is a fair assessment of the harm 
to the policyholder.  Under the Washington scheme, 
the insurer is never afforded an opportunity to argue 
that the covenant judgment overvalues the harm to 
the policyholder—the alleged victim of the insurer’s 
bad faith conduct.  Thus, the fact that Farmers 
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participated in a reasonableness hearing did not 
amount to due process.  Farmers agreed that $17 
million was a fair assessment of the harm to 
Moratti—but it certainly did not agree that $17 
million was a fair assessment of the harm to 
Lipscomb.  Indeed, the trial court specifically 
instructed the jury that the amount of the covenant 
judgment “reflect[ed] the actual harm suffered by 
Emily Moratti,” not Lipscomb.  App. 27a. 

Second, the court has reasoned that a covenant 
judgment “constitutes a real harm because of the 
potential effect on the insured’s credit rating and 
damage to reputation and loss of business 
opportunities.”  Butler, 823 P.2d at 508 (punctuation 
and internal quotation marks omitted).  But even if 
this were true, it does not follow that the amount of 
this reputational harm is equal to the amount of the 
covenant judgment.  Indeed, in this case it is 
completely irrational to conclude that Lipscomb—a 
small Seattle landlord of cheap rental properties—
suffered $17 million in reputational harm and loss of 
business opportunities by the fact that he entered 
into a covenant judgment that will never be enforced 
against him. 

Third, the court has defended its presumption 
scheme as a permissible “policy choice” intended to 
“protect” policyholders and “dissuade insurer bad 
faith.”  Dan Paulson Constr., 169 P.3d at 11.  But 
“policy” goals do not entitle a state to enact 
presumptions that are arbitrary or deny a fair 
opportunity for rebuttal.  Just as Georgia could not 
shift the burden of proof to railroads through an 
arbitrary presumption, and just as Connecticut could 
not serve administrative efficiency by denying out-of-
state students a fair opportunity to rebut the 
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presumption of nonresidency, Washington cannot 
seek to deter bad faith claim denials by creating 
arbitrary presumptions and then barring insurers 
from attempting to rebut them. 

II. THE QUESTION PRESENTED IS OF 

SIGNIFICANT IMPORTANCE AND  
WARRANTS THIS COURT’S REVIEW. 

The Washington Supreme Court has created a 
deeply flawed system that violates the due process 
rights of insurers and creates incentives for strategic 
gamesmanship on the part of plaintiffs’ lawyers. 

Under the Washington scheme, plaintiffs’ 
lawyers have a strong financial incentive to collude 
with policyholders by agreeing to judgments in 
amounts that bear no relation to the policyholder’s 
harm—and that the insurer cannot contest.  The 
policyholder has no incentive to limit the settlement 
amount; indeed, he has every incentive to inflate it in 
order to facilitate a settlement that insulates him 
from liability.  Besel, 49 P.3d at 891.  The risk of 
fraud and collusion is evident.  See, e.g., Water’s Edge 
Homeowners Ass’n v. Water’s Edge Assocs., 216 P.3d 
1110, 1123 (Wash. Ct. App. 2009) (affirming trial 
court’s finding of collusion in covenant judgment and 
noting with approval the trial court’s observation 
that “the way that the case shifted abruptly from 
litigation to collaboration was highly suspect and 
troublesome”); Cont’l Cas. Co. v. Westerfield, 961 
F. Supp. 1502, 1506 (D. N.M. 1997) (rejecting 
covenant judgment as collusive and noting that “such 
settlements create conflicting interests that may 
compromise an attorney’s ability to conform his or 
her conduct to . . . ethical obligations”); see generally 
John K. DiMugno, Consent Judgments and 
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Covenants Not to Execute, 24 NO. 21 Ins. Litig. Rep. 
731, 731 (2002). 

Washington’s scheme tempts plaintiffs’ lawyers 
to induce insurance companies not to pay claims, but 
to deny them—thus positioning the insurer for the 
one-two punch of a covenant judgment followed by a 
lawsuit where damages are presumed.  “Setting up” 
insurance companies for bad faith claims has now 
become an “honored and reviled practice” among 
plaintiffs’ lawyers.  See Stephen S. Ashley, Bad Faith 
Actions Liability and Damages § 7:26 (2d ed. 2011 
supp.); see also Steven Plitt & John K. Wittwer, A 
Critical Review of the Practice of Setting Up 
Insurance Companies for Bad Faith, 32 No. 10 Ins. 
Litig. Rep. 299, 299 (2010) (citing and quoting cases). 

In fact, “lecturers at continuing legal education 
seminars” openly “advis[e] their colleagues on how 
best to ‘set up’ insurers.”  Douglas R. Richmond, The 
Two-Way Street of Insurance Good Faith, 28 Loy. U. 
Chi. L.J. 95, 97 (1996).  “Creative plaintiffs’ 
attorneys often . . . stag[e] facts that would give rise 
to bad faith liability.”  Stephen R. Schmidt, The Bad 
Faith Setup, 29 Tort & Ins. L.J. 705, 705 (1994).  
Even judges have observed that “attorneys who 
handle policy claims against insurance companies 
are no longer interested in collecting on those claims, 
but spend their wits and energies trying to maneuver 
the insurers into committing acts which the insureds 
can later trot out as evidence of bad faith.”  White v. 
W. Title Ins. Co., 710 P.2d 309, 328 n.2 (Cal. 1985) 
(Kaus, J., concurring in part and dissenting in part).   

Washington’s covenant judgment scheme 
encourages these tactics.  It should be no surprise 
that covenant judgments are now “pervasive[]” (see 
DiMugno, supra) and occur “frequently” in 
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Washington.  Unigard Ins. Co., 250 P.3d at 125; see 
also cases cited supra p. 19. 

The Washington scheme has produced many 
grossly excessive and unjust damages awards 
against insurers.  In Dan Paulson Construction, for 
example, the plaintiff sought to hold the insurer 
liable for the full amount of a $1.3 million covenant 
judgment.  169 P.3d at 7-13.  The Washington Court 
of Appeals warned that if the Washington 
presumptions applied, the insurer would be required 
to pay damages that “would grossly exceed the 
alleged harm” to the policyholder.  Id. at 7 (internal 
quotation marks omitted).  But the Washington 
Supreme Court approved the award nonetheless.  Id. 

The windfall awards produced by Washington’s 
covenant judgment scheme have widespread 
implications for the insurance market as a whole by 
causing insurance premiums to rise for all 
policyholders.  See, e.g., J.B. Aguirre, Inc. v. Am. 
Guar. & Liab. Ins. Co., 59 Cal. App. 4th 6, 18 (Cal. 
Ct. App. 1997) (“Every judgment against an insurer 
potentially increases the amounts that other citizens 
must pay for their insurance premiums.”).  And yet 
the Washington system “does not provide insurance 
companies with any extra incentive to handle claims 
differently, or better.”  Butler, 823 P.2d at 513 
(Dolliver, J., dissenting). 
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CONCLUSION 

The petition for a writ of certiorari should be 
granted. 

Respectfully submitted. 
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