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REPLY BRIEF FOR PETITIONER 
 

The courts below applied Washington’s common 
law presumptions to conclude that Farmers’ insured, 
William Lipscomb, suffered $17 million in harm from 
a covenant judgment that he would never have to 
pay.  The court of appeals’ decision directly conflicts 
with Vlandis v. Kline, 412 U.S. 441 (1973), because it 
enforces an irrebuttable presumption that is “not 
necessarily or universally true in fact” and where 
“the State has reasonable alternative means of 
making the crucial determination.”  Id. at 452. 

Tellingly, respondent does not contend that 
Washington’s irrebuttable presumption that a 
policyholder’s damages are measured by the full 
amount of the covenant judgment is “necessarily or 
universally true in fact.”  Nor could he, as this very 
case illustrates the utter absurdity and irrationality 
of the Washington scheme.  Lipscomb is a small 
Seattle landlord of cheap rental properties.  Under 
the covenant judgment, he was required to pay only 
$600,000.  It is therefore self-evident and beyond 
dispute that he did not suffer $17 million in harm 
from Farmers’ alleged failure to settle, yet under 
Washington’s scheme, this fact was conclusively 
presumed. 

Nor does respondent contend that Washington 
lacks a “reasonable alternative means” of assessing 
damages to the policyholder in a bad faith insurance 
case.  Vlandis, 412 U.S. at 452.  Quite obviously, 
Washington could simply allow each side to put on 
evidence of damages and let the jury make the 
determination, just as it does in virtually all other 
tort and contract cases.  Indeed, it is hard to imagine 
a state-law presumption that more directly conflicts 
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with Vlandis:  Washington’s presumption is wrong in 
every case (because a policyholder is never liable for 
the full amount of a covenant judgment) and the 
state could easily make this determination in many 
other ways (such as having a jury decide the 
question based on the evidence).  

Respondent similarly fails to rebut Farmers’ 
showing that Washington’s harm presumption—that 
an insurer’s bad faith caused harm to the 
policyholder—conflicts with Western & Atlantic 
Railroad v. Henderson, 279 U.S. 639, 642 (1929), 
because it is “arbitrary” and “operates to deny a fair 
opportunity to repel it.” 

Rather than meaningfully engage the conflict 
between the decision below and Vlandis and 
Henderson, respondent grossly mischaracterizes the 
trial proceedings and raises various “jurisdictional” 
and “vehicle” arguments, none of which has merit.  
Farmers presented its due process challenge in both 
the Washington Court of Appeals and the 
Washington Supreme Court, easily satisfying this 
Court’s well-settled “pressed or passed upon” 
requirement.  And there is no vehicle problem, as the 
jury was specifically instructed to presume harm and 
the trial court automatically entered the amount of 
the covenant settlement as the amount of damages 
against Farmers.  App. 31a (“the court will 
determine the amount of damages”), 36a (entering 
judgment against Farmers based on covenant 
settlement). 

As amici have emphasized, Washington’s 
presumptions raise an important constitutional 
question that warrants this Court’s review.  The 
presumptions have a substantial impact on 
insurance litigation and the insurance market as a 
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whole.  They create perverse incentives for lawyers 
to engage in strategic maneuvering and collusion in 
order to “set up” insurance companies for massive 
and unfair judgments.  See Amicus Br. of Federation 
of Defense and Corporate Counsel at 3-5; Amicus Br. 
of DRI at 2-4.  For these reasons, and because the 
decision below directly conflicts with this Court’s two 
seminal rulings concerning state-law evidentiary 
presumptions, certiorari is warranted.  

I.  THERE ARE NO JURISDICTIONAL OR 

VEHICLE PROBLEMS. 

Respondent contends that Farmers did not 
present its due process challenge below.  Opp. 14.  
That is incorrect.  Farmers presented its due process 
challenge in both the Washington Court of Appeals 
and the Washington Supreme Court.  See Motion for 
Reconsideration at 2 & n.4 (“The presumption . . . 
violates the due process clause” because “[t]here is 
simply no rational basis for concluding . . . that the 
full amount of a settlement is presumed to have been 
caused by a liability insurer’s bad faith.”); Pet. for 
Review at 14-15 (challenging the Washington 
presumption scheme as “arbitrary” and “irrational” 
and violative of due process). 

Indeed, the fact that respondent does not dispute 
that Farmers presented the issue to the Washington 
Supreme Court resolves this issue.  This Court’s 
“traditional rule” precludes review “only when the 
question presented was not pressed or passed upon 
below.”  United States v. Williams, 504 U.S. 36, 41 
(1992) (internal quotation marks omitted).  “[T]his 
rule operates (as it is phrased) in the disjunctive, 
permitting review of an issue not pressed so long as 
it has been passed upon,” and vice versa.  Id.  By 
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presenting its challenge to the Washington Supreme 
Court in its petition for review, Farmers preserved 
the issue. 

Respondent suggests that the Washington courts 
rejected Farmers’ due process claim on state-law 
forfeiture grounds.  Opp. 4.  But this is obviously not 
so.  Neither the Washington Court of Appeals nor the 
Washington Supreme Court found that Farmers 
forfeited its challenge or so much as mentioned 
forfeiture.  See App. 21a-22a, 38a-39a.  Moreover, the 
Washington Rules of Appellate Procedure provide 
that parties “may raise” “constitutional” issues “for 
the first time in the appellate court.”  Wash. R. App. 
P.  2.5(a); see also State v. Harris, 224 P.3d 830, 833 
(Wash. Ct. App. 2010).  And it is “well within [the 
Court of Appeals’] discretion” to consider arguments 
raised for the first time in a motion for 
reconsideration.  State v. Leffler, 178 P.3d 1042, 1047 
& n.5 (Wash. Ct. App. 2007) (exercising discretion to 
consider issue “[n]ot [raised] until [the] motion for 
reconsideration”).  “[W]here a State allows questions 
. . . to be raised at a late stage and be determined by 
its courts as a matter of discretion, [this Court is] not 
concluded from assuming jurisdiction.”  Williams v. 
Georgia, 349 U.S. 375, 383 & n.7 (1955). 

Respondent also contends that this case presents 
“vehicle” problems because Farmers purportedly 
stipulated that it would not challenge the 
reasonableness of the covenant judgment in future 
litigation.  Opp. 16.  But as respondent well knows, 
all Farmers stipulated was that it would not 
challenge the amount of the settlement as a 
reasonable measure of the harm to Moratti.  See Pl. 
Tr. Br. Ex. 2.  Farmers never agreed that the 
settlement was a reasonable measure of the harm to 
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Lipscomb.  Indeed, Farmers expressly preserved 
“any right or defense in any subsequent proceedings 
. . . or in any future litigation.”  Id.  Furthermore, 
Farmers vigorously contested damages in Moratti’s 
follow-on bad faith lawsuit, and yet respondent never 
claimed (until now) that the stipulation precluded 
Farmers from doing so. 

Without any citation to the record, respondent 
contends that “the rebuttable presumption that its 
insured was harmed by the insurer’s bad faith was 
not necessary to the outcome below.”  Opp. 17.  But 
respondent does not suggest that the other 
presumption at issue—the irrebuttable presumption 
that the amount of the settlement is the amount of 
harm to the insured—was unnecessary. 

Moreover, even the rebuttable presumption was 
plainly necessary to the outcome, and respondent’s 
claim to the contrary is pure ipse dixit.  There was no 
evidence that Lipscomb was “forced” to settle the 
case as a result of Farmers’ alleged conduct.  Opp. 
17.  To the contrary, Farmers provided Lipscomb a 
full defense and offered to pay respondent the policy 
limit.  Nor was there any evidence that Farmers 
“could have initially settled Moratti’s claim for its 
policy limit plus a $100,000 contribution from 
Lipscomb.”  Opp 17.  Respondent never made a 
settlement offer, see App. 9a, and Lipscomb contested 
his liability, see Lipscomb Answer to SAC at 6-7.   

Finally, while respondent notes that the jury was 
instructed that Moratti bore the burden of proving 
causation, Opp. 22, the trial court immediately 
thereafter instructed the jury that, “[i]f you find that 
Farmers failed to act in good faith, then the law 
presumes that William E. Lipscomb was damaged, 
and you are bound by that presumption unless you 
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find by a preponderance of the evidence that William 
E. Lipscomb was not damaged.”  App. 30a-31a 
(emphases added).  For this reason, respondent’s 
speculation that the harm presumption was 
immaterial to the outcome is completely unfounded.   

II. THE DECISION BELOW CONFLICTS WITH 

DECISIONS OF THIS COURT. 

Farmers’ petition demonstrated that 
Washington’s irrebuttable damages presumption 
(that the amount of the covenant judgment is the 
amount of the harm to the policyholder) conflicts 
with Vlandis, and its nominally rebuttable harm 
presumption (that an insurer’s bad faith caused 
harm to the policyholder) conflicts with Henderson.  
Respondent’s attempt to reconcile the decision below 
with these cases only confirms and highlights the 
conflicts. 

A.  THE CONFLICT WITH VLANDIS. 

The Washington Supreme Court has repeatedly 
reaffirmed that a covenant settlement “amount or 
judgment is the presumptive measure of an insured’s 
harm caused by an insurer’s tortious bad faith.”  
Mut. of Enumclaw Ins. Co. v. Dan Paulson Constr., 
Inc., 169 P.3d 1, 10 (Wash. 2007) (emphasis and 
internal quotation marks omitted); accord, e.g., Mut. 
of Enumclaw Ins. Co. v. T & G Constr., Inc., 199 P.3d 
376, 382 (Wash. 2008) (holding that the amount of a 
covenant judgment “establishes the insured’s 
presumptive damages” and once the reasonableness 
hearing has occurred, “it is appropriate to use the 
fact of the settlement to establish . . . the amount of 
the settlement as the presumptive damage award”); 
App. 18a n.25 (Court of Appeals in this case stating 
that under Washington law, the “amount of [the] 
covenant judgment is the presumptive measure of an 
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insured’s harm as a result of an insurer’s bad faith,” 
even though the covenant agreement “insulates the 
insured from liability” for the judgment) (internal 
quotation marks omitted). 

Respondent does not even suggest that 
Washington’s damages presumption is “necessarily 
or universally true in fact” so as to avoid a conflict 
with Vlandis, 412 U.S. at 452.  Nor does respondent 
claim that the state lacks a “reasonable alternative 
means of making the crucial determination.”  Id.    
Respondent’s silence concedes the conflict and should 
be the beginning and end of this Court’s analysis. 

Rather than engage Vlandis, respondent 
contends that the damages presumption is not 
“conclusive.”  Opp. 19-20.  According to respondent, 
the reasonableness proceeding affords the insurer a 
“full and fair opportunity to present evidence 
whether the settlement accurately reflects the 
insured’s liability for the tort plaintiff’s injury.”  Id. 
at 19. 

This misses the point.  The reasonableness 
proceeding determines the amount of damages to the 
tort plaintiff, not the amount of damages to the 
policyholder.  See App. 27a (covenant judgment 
“reflect[s] the actual harm suffered by Emily 
Moratti,” not Lipscomb).  Thus, as in this case, the 
insurer may agree that the amount of the covenant 
judgment fairly values the harm to the tort plaintiff, 
but it has no opportunity to argue that the covenant 
judgment does not reflect the harm to the 
policyholder.  The constitutional defect in the 
presumption is that it conclusively presumes that 
the harm to the tort plaintiff equals the harm to the 
policyholder—even though the presumption is 
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obviously and necessarily false in every case and the 
insurer has no chance to dispute it. 

For this reason, respondent’s argument that the 
presumption simply “estop[s] a party from re-
litigating an issue it has already had the opportunity 
to contest,” Opp. 19-20 (emphasis omitted), is 
misplaced.  Under the Washington scheme, an 
insurer never has the opportunity to argue that the 
amount of the covenant judgment does not 
accurately reflect the amount of harm to the insured.  
Respondent does not dispute this critical fact.1 

Respondent literally has no answer as to why it 
is rational to conclusively presume that the amount 
of the covenant judgment is the amount of the 
damages to the insured, when the insured will never 
have to pay the judgment.  See Opp. 20 (merely 
asserting, without any explanation, that the amount 
of the covenant judgment “is a rational measure of 
damages for the bad-faith claim”).  Respondent 
insists that the presumption reflects a “statutory and 
jurisprudential policy determination” by the state of 
Washington to deter and punish insurer bad faith.  
Id. at 21.  But the same “policy” arguments were 
made and rejected in Vlandis.  See 412 U.S. at 448-
53 (holding state-law presumption unconstitutional 
despite state policy “interests” in “equalizing the cost 
of public higher education,” “favor[ing] . . . 
established [state] residents,” and “administrative 
                                                                 

 1 What is more, in many cases insurers are denied 

rudimentary due process protections in reasonableness 

proceedings.  Even though Washington courts may give 

preclusive effect to questions that were or could have been 

resolved therein, see T & G Constr., 199 P.3d at 381-83, 

insurers are often given inadequate notice, denied leave to 

intervene, and denied the opportunity to take discovery. 
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certainty”).  It should go without saying that a state 
cannot enforce an arbitrary and irrational 
presumption on the basis that it furthers state policy 
goals. 

Finally, respondent claims that Vlandis is 
distinguishable because it “concerns presumptions 
used to establish facts.”  Opp. 20.  So too here.  
Washington conclusively presumes a fact (the 
amount of damages to the insured caused by the 
insurer’s bad faith) based on a different fact (the 
amount of damages to the tort plaintiff as reflected 
in the covenant judgment) even though the two facts 
are completely unrelated.  The conflict with Vlandis 
is particularly stark because—as respondent 
concedes through silence—the state plainly has 
alternative means of making this factual 
determination that would not violate due process, 
such as by simply requiring the parties to put on 
evidence of damages.  See Henderson, 279 U.S. at 
642 (due process violation arising from “[l]egislative 
fiat” taking “the place of fact in the judicial 
determination of issues”).  

B.  THE CONFLICT WITH HENDERSON. 

Respondent makes little effort to dispute the 
conflict between the harm presumption and 
Henderson, which holds that even a rebuttable 
presumption violates due process if it is “arbitrary” 
or “operates to deny a fair opportunity to repel it.”  
279 U.S. at 642. 

Respondent contends that the presumption is not 
arbitrary because “[t]he common law has long 
recognized that harm logically flows from an agent’s 
breach of fiduciary obligations.”  Opp. 23.  But as 
respondent concedes, Washington courts have 
suggested only that the insurer-insured relationship 
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“ha[s] aspects” of a fiduciary relationship.  Id.  And 
with regard to tort claims specifically, the 
Washington Supreme Court has in fact held that 
“[c]laims [of insurer] bad faith are analyzed applying 
the same principles as any other tort,” including 
“damages proximately caused by any breach of duty.”  
Smith v. Safeco Ins. Co., 78 P.3d 1274, 1277 (Wash. 
2003). 

Next, respondent concedes that insurers lack a 
fair opportunity to rebut the presumption, echoing 
the Washington Supreme Court’s acknowledgment 
that insurers bear an “‘almost impossible burden’” in 
trying to rebut the presumption because it is 
“difficult to know how the underlying case would 
have been resolved . . . .”  Opp. 23 (quoting Pet. App. 
14a and Dan Paulson Constr., 169 P.3d at 13). 

For these reasons, the decision below applying 
and enforcing the harm presumption plainly conflicts 
with Henderson and warrants this Court’s review. 

III. THE QUESTION PRESENTED IS OF 

SIGNIFICANT IMPORTANCE. 

Farmers’ petition explained how Washington’s 
presumption scheme creates incentives for strategic 
gamesmanship and collusion between plaintiffs’ 
lawyers and policyholders.  Specifically, the lawyers 
have a strong financial incentive to agree to a 
covenant judgment that greatly exceeds any possible 
harm to the policyholder—a judgment that the 
policyholder will never have to pay.  The insurer is 
then perfectly positioned for the one-two punch from 
the follow-on bad faith lawsuit in which it has no 
opportunity to dispute the conclusively-presumed 
amount of damages.  See Pet. 25-26. 
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The amici underscore the significant harmful 
consequences arising from the Washington scheme.  
Amicus DRI explains that “Washington’s 
presumptions permit a policyholder and a third-
party tort claimant to set an arbitrary, but 
conclusive, damages figure without any regard to the 
actual harm the insurer’s conduct might, or might 
not, have caused.”  DRI Br. 6.  Moreover, as amicus 
Federation of Defense Corporate Counsel relates, 
“[e]ven relatively modest, technical infractions where 
the insurer’s conduct bears no causal relationship to 
any actual harm can lead to insurer liability for large 
stipulated judgments agreed to between the tort 
plaintiff and the insured.”  FDCC Br. 5.  The costs of 
Washington’s aberrant approach “are shouldered by 
other policyholders through increased premiums, by 
shareholders who receive diminished dividends, or 
by the market through decreased availability of 
coverage.”  Id. 

Respondent does not dispute that Washington’s 
system creates significant incentives for fraud and 
collusion.  Instead, respondent weakly observes that 
there was no evidence of fraud in this case.  Opp. 26-
27.  But respondent does not and cannot dispute that 
fraud and collusion are the direct and predictable 
consequences of Washington’s presumption scheme, 
and the fact that the Washington courts have rooted 
out some instances of fraud, id. at 26, says nothing 
about how many other instances have gone 
undetected. 

Nor does respondent take issue with the 
Washington Court of Appeals’ determination that 
covenant judgments now occur “frequently” in 
Washington.  Unigard Ins. Co. v. Mut. of Enumclaw 
Ins. Co., 250 P.3d 121, 125 (Wash. Ct. App. 2011).  In 
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light of the frequency of covenant judgments in 
Washington, the windfall awards that result, and the 
significant impact on insurance litigation and the 
market for insurance as a whole—all of which arise 
from a notorious and controversial system of 
presumptions—this case plainly presents substantial 
questions of constitutional law that warrant this 
Court’s review. 

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 

Respectfully submitted. 
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