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CORPORATE DISCLOSURE STATEMENT 

The corporate disclosure statement included in the 
petition for a writ of certiorari, pursuant to Supreme 
Court Rule 29.6, remains accurate.  
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REPLY BRIEF FOR PETITIONER 

The decision below upheld a $1.3-million punitive 
award in this admiralty case that was 34 times the 
size of the $37,420 in compensatory damages.  The 
Washington Supreme Court held, contrary to mul-
tiple other appellate courts applying the federal lim-
its on punitive awards, that the punitive damages 
should be compared against a “compensatory damag-
es” figure inflated by nearly $400,000 in court-
awarded attorney’s fees, and that Exxon Shipping Co. 
v. Baker, 554 U.S. 471 (2007), establishes no general-
ly applicable limits on punitive damages in admiralty 
cases.  The decision presents two important and re-
curring questions: First, whether court-awarded at-
torney’s fees are properly included in the ratio used 
for determining federal limits on punitive damages.  
Second, whether, and if so to what extent, admiralty 
courts may depart from the 1:1 ratio that Exxon ap-
plied.  

I. THE COURT SHOULD GRANT CERTIORARI 
TO CONSIDER WHETHER ATTORNEY’S 
FEES MAY BE INCLUDED IN THE PUNI-
TIVE-DAMAGES RATIO 

Instead of comparing the $1.3-million punitive 
award in this case to the $37,420 compensatory 
award, the Washington Supreme Court—holding  
that court-awarded attorney’s fees are “part of the 
compensatory damages award” for this purpose, Pet. 
App. 20a—transformed a 34:1 ratio to 2.79:1 by in-
cluding over $400,000 in court-awarded attorney’s 
fees and costs as compensatory damages.  This mani-
pulation of the straightforward comparison of puni-
tive to compensatory damages required by this 
Court’s cases is contrary to this Court’s decisions in 
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Exxon and State Farm Mutual Automobile Insurance 
Co. v. Campbell, 538 U.S. 408 (2003), Pet. 9-12, and 
deepens a significant split over the recurring ques-
tion whether, in applying the federal limits on puni-
tive damages, attorney’s fees are properly included in 
the punitive to compensatory ratio, Pet. 12-18. 

  Respondent offers an assortment of arguments 
purporting to defend the punitive award in this 
case—many of them never raised below—but he does 
not seriously contest the existence of the split identi-
fied in the Petition.  None of Respondent’s arguments 
diminishes the importance of the issue presented or 
the need for this Court’s intervention. 

A. Respondent’s lead argument is that this case is 
a “poor vehicle” to resolve the split, because Icicle’s 
conduct allegedly was particularly “reprehensible.” 
Opp’n 6-9.  But the degree of reprehensibility is com-
pletely irrelevant to the issue presented here—
whether attorney’s fees are properly part of the ratio.  
The ratio is a straightforward arithmetic equation 
whose elements do not change with the facts of par-
ticular cases.  The degree of reprehensibility can af-
fect how high a ratio is permissible, see, e.g., State 
Farm, 538 U.S. at 425, but it does not change the de-
finition of the ratio, any more than the equation for 
calculating the radius of a circle changes for differ-
ent-sized circles.  Notably, the court below approved 
inclusion of attorney’s fees as a general rule that is 
not in any way contingent on reprehensibility.  Pet. 
App. 20a.   

Indeed, the entire purpose of the punitive-damages 
ratio is to create an objective measure that can be 
used to constrain the amount of punitive damages 
that is justified by subjective assessments like the 
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reprehensibility of the defendant’s conduct.  Exxon 
adopted a firm ratio for maritime cases precisely be-
cause this Court was “skeptical” that malleable “ver-
bal formulations” like “‘degree of heinousness’” could 
protect “against unpredictable outliers.”  554 U.S. at 
503-04 (citations omitted). 

Further, contrary to Respondent’s claim, this case 
is a particularly good vehicle for resolving the lower-
court conflict over whether attorney’s fees and costs 
should be included in the ratio.  Respondent’s 
$428,105.57 in attorney’s fees and costs dwarfs his 
compensatory damages of $37,420.  If attorney’s fees 
and costs are included, there is a 2:79:1 ratio.  Pet. 
App. 37a.  If they are not, the ratio jumps dramatical-
ly to over 34:1.  This stark contrast presents the 
question cleanly and concretely. 

B. Respondent does not contest the significant 
and growing division of authority (see Pet. 12-18) 
over whether court-awarded attorney’s fees may be 
included in the punitive-damages ratio.  Instead, he 
contends that “maintenance and cure cases are 
unique”—because attorney’s fees in such cases are 
purportedly compensatory rather than punitive—and 
therefore this case does not implicate the split.  Opp’n 
23.  This argument provides no basis for denying re-
view. 

First, the decision below in no way limited its hold-
ing to the purportedly “unique” context of mainten-
ance-and-cure cases.  Rather, the court held that at-
torney’s fees should generally be included in the pu-
nitive ratio, because “[c]ourts in other jurisdictions 
include attorney fees as part of the compensatory 
damages award for punitive damages ratio compari-
son purposes.”  Pet. App. 20a (citing cases).  None of 
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the other cited cases involved maintenance and cure.  
And it is the broad holding below—not Respondent’s 
speculative rule—that binds Washington courts and 
is rightly the focus of this Court’s certiorari inquiry.  
See Sup. Ct. R. 10. 

Second, even if Respondent were correct—and the 
answer to the question presented somehow depends 
on whether the basis for the attorney’s fees award is 
“compensatory”—that is merely a merits argument as 
to how to resolve the split, not a reason this Court 
should not decide it.  A claim-specific approach is just 
another way to resolve the existing split—namely, by 
holding that whether attorney’s fees belong in the 
ratio turns on the basis for the fee award.  If the 
Court were so to hold, that would resolve the split by 
dictating the proper analysis and correcting the many 
courts (see Pet. 13-17)—including the court below—
that have held across the board that attorney’s fees 
are, or are not, properly part of the ratio. 

In any event, Respondent is simply wrong to sug-
gest that attorney’s fees in maintenance-and-cure 
cases are uniquely compensatory, in contrast to other 
attorney’s fees that have “a certain punitive ele-
ment.”  Opp’n 23 (internal quotation marks omitted).  
Maintenance-and-cure attorney’s fees, too, have a 
prominent “punitive element,” as they are awarded 
only upon a finding that the defendant was “willful 
and wanton” or “callous.”  See Pet. App. 4a.  This 
Court has explained that the “underlying rationale of 
‘fee shifting’” in such cases—expressly including 
maintenance-and cure cases—is “punitive,” not com-
pensatory.  Hall v. Cole, 412 U.S. 1, 5 (1973).  And 
Atlantic Sounding Co. v. Townsend, 557 U.S. 404 
(2009), specifically identified attorney’s fees in main-
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tenance-and-cure cases as a punitive award.  Id. at 
417.   

Moreover, even if, as Vaughan v. Atkinson, 369 
U.S. 527 (1962), suggested, court-awarded attorney’s 
fees also can be said to “compensate” for litigation 
costs in maintenance-and-cure cases, that hardly dis-
tinguishes them from other awards of attorney’s fees, 
which necessarily compensate in the same way.  The 
ultimate question, which is the same in all of these 
cases, is whether such compensation for litigation 
costs can turn court-ordered attorney’s fees into 
“compensatory damages” in the sense used by this 
Court in Exxon and State Farm as a measure of the 
harm as determined by the jury.  The decision below 
deepens the split on that issue. 

Further, Respondent’s one attempt to minimize the 
split—claiming that it “rests largely” on cases that 
did not indicate whether they actually “‘included at-
torney’s fees in th[e] ratio’” (Opp’n 21-22 (quoting Pet. 
11))1—is inaccurate.  As the Petition indicated (at 13-
16), the appellate courts of four jurisdictions have 
expressly rejected using attorney’s fees in the ratio.  
See Campbell v. State Farm Mut. Auto. Ins. Co., 98 
P.3d 409, 419-20 (Utah 2004); Daka, Inc. v. McCrae, 
839 A.2d 682, 701 n.24 (D.C. 2003); Amerigraphics, 
Inc. v. Mercury Cas. Co., 107 Cal. Rptr. 3d 307, 329 
(Cal. Ct. App. 2010); Chasan v. Farmers Grp., Inc., 
No. 1 CA-CV 07-0323, 2009 WL 3335341, at *10 

                                            
 
1 Respondent here misleadingly quotes from the Petition: the 
quoted statement unambiguously refers to studies cited in Ex-
xon, not to any cases cited as part of the split.  See Pet. 11.  
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(Ariz. Ct. App. Sept. 24, 2009).2  Moreover, as the 
four federal circuit decisions cited in the Petition illu-
strate (at 15), cases from around the country exclude 
court-awarded attorney’s fees from the ratio without 
comment in the course of applying the ratio to reduce 
a punitive award.  See, e.g., Mendez v. Cnty. of San 
Bernardino, 540 F.3d 1109, 1120-23 (9th Cir. 2008).  
That many courts automatically exclude attorney’s 
fees from the ratio as a matter of routine practice il-
lustrates how far the decision below veered from the 
predominate view in the lower courts, how obviously 
it conflicts with the standards announced in State 
Farm and Exxon, and how frequently this ratio issue 
recurs.     

In short, the decision below adds to a significant 
and recurring conflict that requires this Court’s reso-
lution. 

C. The Petition also showed (at 9-12, 20-24) that 
the holding below that attorney’s fees are properly 
part of the ratio conflicts with this Court’s cases.  
Respondent contends (at 21-22) that neither Exxon 
nor State Farm expressly foreclosed the use of attor-
ney’s fees on the compensatory side of the ratio. But 
both decisions, when discussing the ratio, did ex-

                                            
 
2 Respondent briefly and ineffectively addresses two of these 
cases.  He notes that one of them, Campbell, “[s]econdarily . . . 
mentioned” state law issues, but does not contest that the Utah 
Supreme Court’s actual holding was that State Farm required 
the exclusion of attorney’s fees from the ratio.  Opp’n 22-23.  
And his only distinction of Daka—that the fees in that case “had 
a certain punitive element”—rests on his incorrect assertion 
that attorney’s fees in maintenance-and-cure cases have no pu-
nitive element.  Opp’n 23. 
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pressly “peg[] punitive to compensatory damages,”  
Exxon, 554 U.S. at 506 (emphasis added); see also 
State Farm, 538 U.S. at 425, a phrase with a well-
settled meaning that does not include court-awarded 
attorney’s fees, see, e.g., Doe v. Chao, 540 U.S. 614, 
625 n.9 (2004).  Moreover, State Farm included only 
actual compensatory damages in the denominator of 
the ratio, even after the respondents argued for the 
inclusion of attorney’s fees and costs.  See Pet. 11-12.  
And Exxon relied heavily on an array of studies that 
compared punitive to compensatory damages.  Id. at 
10-11. 

Further, as detailed in the Petition (at 20-21), 
compensatory damages are part of the ratio because 
they measure the “actual harm as determined by the 
jury,” BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 582 
(1996), whereas court-awarded attorney’s fees meas-
ure only the cost of litigation.  Including attorney’s 
fees in the punitive damages ratio also produces 
anomalous results—none of which Respondent ad-
dresses—and double-punishes by allowing the impo-
sition of one often-punitive measure (attorney’s fees) 
to increase the permissible amount of punitive dam-
ages.  See Pet. 22-24.   

In short, Exxon and State Farm expressly required 
that punitive damages be compared to “compensatory 
damages”—a phrase with a well-understood meaning 
that excludes court-awarded attorney’s fees—and the 
cases’ reasoning likewise excludes such court-
awarded fees.  The decision below cannot be recon-
ciled with this Court’s cases. 

D. Finally, Respondent advances a new argu-
ment:  that the compensatory portion of the ratio 
should be expanded to include the damages on his 



8 

 

separate Jones Act claim—a claim that itself does not 
permit punitive damages.  Opp’n 18.  This argument 
was neither  raised nor passed upon below, and is in 
any event without merit.   

Respondent’s failure to raise this argument below, 
see Respondent’s App. Br. 37-40, forfeited it.  See 
United States v. Galletti, 541 U.S. 114, 120 n.2 
(2004) (“Respondents have forfeited this argument by 
failing to raise it in the courts below.”).  In any event, 
Respondent concedes that punitive damages are un-
available under the Jones Act, Opp’n 20, and fails to 
explain how Jones Act damages can support a puni-
tive award on a different claim.  Contrary to Respon-
dent’s assertion that his Jones Act injuries were all 
“a consequence of his wrongfully denied maintenance 
and cure,” Opp’n 19, the Jones Act claim concerned 
Respondent’s original shipboard injury, whereas his 
maintenance-and-cure claim concerned Icicle’s subse-
quent failure to pay his expenses.  Moreover, the jury 
specifically found that the failure to pay maintenance 
and cure “caused no harm to [Respondent] beyond the 
amount of maintenance and cure in arrears.”  Pet. 
App. 30a n.2.  And the trial court properly instructed 
the jury to “award only those punitive damages 
plaintiff incurred in pursuing the maintenance and 
cure claim.”  Opp. App. 1a (emphasis added). 

Respondent cites not a single case supporting this 
novel argument for including damages from a sepa-
rate claim, nor could he.  Such a loose approach 
would be inconsistent with this Court’s claim-specific 
analysis, and permit an easy end-run around legisla-
tive restrictions on punitive damages like those im-
posed under the Jones Act.  See, e.g., Philip Morris 
USA v. Williams, 549 U.S. 346, 350 (2007); see also, 
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e.g., DiSorbo v. Hoy, 343 F.3d 172, 187 (2d Cir. 2003); 
Zimmerman v. Direct Fed. Credit Union, 262 F.3d 70, 
82 n.9 (1st Cir. 2001).  Accordingly, even if not for-
feited, this new argument does nothing to eliminate 
the need for this Court’s review. 

II. THE COURT SHOULD GRANT CERTIORARI 
TO CONSIDER WHETHER, AND TO WHAT 
EXTENT, COURTS MAY DEPART FROM 
THE RATIO ESTABLISHED IN EXXON  

A grant of certiorari is also warranted because the 
decision below effectively negated Exxon, holding 
that Exxon does not establish any “broad, general 
rule limiting punitive damage awards” in admiralty 
cases.  Pet. App. 17a.  As detailed in the Petition (at 
24-28), Exxon broadly imposed “quantified limits” to 
address the “stark unpredictability of punitive 
awards,” 554 U.S. at 499, 506, and most courts have 
understood it as holding that “a punitive damages 
award in an admiralty case may not exceed the com-
pensatory award,” Kunz v. DeFelice, 538 F.3d 667, 
678 (7th Cir. 2008).  

A. Respondent does not dispute this conflict or 
the question’s importance.  Instead, he argues that 
the court below was correct restricting Exxon to its 
facts, contending that “this Court has not established 
a maximum ratio in maintenance and cure cases, nor 
even in maritime cases generally.”  Opp’n 9.  But this 
view cannot be reconciled with Exxon. 

As the Petition noted (at 25), Exxon focused on sys-
temic problems with punitive awards, 554 U.S. at 
499-503, notably their “stark unpredictability,” id. at 
499.  The Court responded with a systemic solution, 
adopting a “quantified approach” in maritime cases 
as “the best insurance against unpredictable out-
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liers.”  Id. at 504.  And it derived the specific 1:1 cap 
from “studies cover[ing] cases of the most as well as 
the least blameworthy conduct.”  Id. at 512-13 (em-
phasis added).  Exxon is therefore irreconcilable with 
Respondent’s extraordinary claim that the 1:1 ratio 
limits punitive damages only in cases essentially 
identical to Exxon itself, involving reckless liability, 
“misconduct not motivated by profit,” “an enormous 
compensatory damage award,” and “evidence of con-
trition.”  Id. at 513 & n.27; see Opp’n 9-10. 

Respondent’s alternative contention that, under 
Townsend, Exxon is inapplicable to maintenance-
and-cure cases is also misplaced.  The Townsend 
footnote on which he relies (Opp’n 11) stated only 
that the petitioner had not argued for application of a 
ratio, 557 U.S. at 424 n.11—which is hardly surpris-
ing in that case’s pre-trial, interlocutory posture.  
Townsend’s holding, moreover, emphasized the lack 
of any relevant difference between maintenance and 
cure and other admiralty claims.  The Court upheld 
the availability of punitive damages on the ground 
that “there is no evidence that claims for mainten-
ance and cure were excluded from th[e] general ad-
miralty rule” of availability.  Id. at 414-15.  Even the 
footnoted sentence praised the “laudable quest for 
uniformity in admiralty.”  Id. at 424. 

Finally, there is nothing “telling” about this Court’s 
decision to deny certiorari in Action Marine, Inc. v. 
Continental Carbon Inc., 481 F.3d 1302 (11th Cir. 
2007), rather than remanding in light of Exxon.  
Opp’n 13.  Denials of certiorari say nothing about a 
case’s merits, see Teague v. Lane, 489 U.S. 288, 296 
(1989), a rule with obvious application here since Ac-
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tion Marine was not even an admiralty case, see 481 
F.3d at 1310.     

B. Respondent also argues that Exxon cannot 
have imposed a “mathematical bright line” because 
“reprehensibility, not some arbitrary mathematical 
formula, remains the ‘most important indicium of the 
reasonableness of a punitive damages award.’”  Opp’n 
15 (quoting State Farm, 538 U.S. at 419).  This con-
fuses the strict ratio limit on punitive damages in 
admiralty cases imposed by Exxon—which is a “ma-
thematical bright line”—with the more multi-factored 
limits applicable under the Due Process Clause.   

Thus, Respondent’s citation of Due Process cases 
misses the point.  In admiralty cases, like this one—
where this Court has “federal maritime common law 
authority” to impose limits stricter than “the outer 
limit allowed by due process,” Exxon, 554 U.S. at 
502—Exxon sets “more rigorous standards than the 
constitutional limit.”  Id. at 506.  In that context, Ex-
xon specifically rejected a focus on mere “verbal for-
mulations” such as “‘degree of reprehensibility’” in 
favor of quantitative limits on the maximum permiss-
ible ratio.  Id. at 503-04 (citation omitted).  Thus, Ex-
xon does impose a bright line, and the Washington 
Supreme Court’s erasure of that line, in conflict with 
Exxon and many other courts, requires this Court’s 
intervention and correction.  

CONCLUSION 

The petition for certiorari should be granted. 
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