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QUESTION PRESENTED 

 
 Subsection 924(c)(1)(A) of Title 18 of the U.S. 
Code makes it a crime to use or carry a firearm 
during and in relation to any crime of violence and 
provides that, if convicted, the defendant shall “(i) be 
sentenced to a term of imprisonment of not less than 
5 years; (ii) if the firearm is brandished, be sentenced 
to a term of imprisonment of not less than 7 years; 
and (iii) if the firearm is discharged, be sentenced to a 
term of imprisonment of not less than 10 years.” 

 The question presented is whether the terms of 
years in (i)-(iii) constitute escalating, fixed sentences, 
or instead mere minimum sentences with implicit 
maximums of life in prison. 
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PETITION FOR WRIT OF CERTIORARI 

 Petitioner Trevor Lucas respectfully petitions for 
a writ of certiorari to review the judgment of the 
United States Court of Appeals for the Seventh 
Circuit in this case. 

---------------------------------  --------------------------------- 
 

OPINION BELOW 

 The opinion of the United States Court of Ap-
peals for the Seventh Circuit is published at 670 F.3d 
784. The sentencing order of the district court is 
unpublished. 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The judgment of the court of appeals was entered 
on February 29, 2012. On May 20, 2012, Justice 
Kagan extended the time in which to file a petition 
for writ of certiorari to and including June 28, 2012. 
See No. 11A1096. This Court has jurisdiction pursu-
ant to 28 U.S.C. § 1254(1). 

---------------------------------  --------------------------------- 
 

RELEVANT STATUTORY PROVISION 

 18 U.S.C. § 924(c)(1)(A) provides: 

 Except to the extent that a greater minimum 
sentence is otherwise provided by this subsection or 
by any other provision of law, any person who, during 



2 

and in relation to any crime of violence or drug traf-
ficking crime (including a crime of violence or drug 
trafficking crime that provides for an enhanced 
punishment if committed by the use of a deadly or 
dangerous weapon or device) for which the person 
may be prosecuted in a court of the United States, 
uses or carries a firearm, or who, in furtherance of 
any such crime, possesses a firearm, shall, in addition 
to the punishment provided for such crime of violence 
or drug trafficking crime – 

  (i) be sentenced to a term of imprison-
ment of not less than 5 years; 

  (ii) if the firearm is brandished, be sen-
tenced to a term of imprisonment of not less 
than 7 years; and 

  (iii) if the firearm is discharged, be 
sentenced to a term of imprisonment of not 
less than 10 years. 

---------------------------------  --------------------------------- 
 

STATEMENT 

 This case presents an important and unresolved 
question concerning the maximum sentence allowable 
for violating one of the most frequently invoked 
criminal statutes in the U.S. Code. 

 1. In 2007, Petitioner Trevor Lucas, who was 
formally diagnosed with Asperger’s Disorder at age 11 
and has a long history of psychiatric treatment, met 
and became involved in a dispute with “CG” over 



3 

supposedly stolen “gold” in an online video game. 
Petitioner was 19 at the time, and CG was an adoles-
cent. Among other things, petitioner sent threatening 
messages to CG. 

 More than a year later, and shortly after starting 
a new medication, petitioner experienced a manic 
episode that included “bizarre behaviors which were 
out of character for him.” C.A. App. 49. He drove 
from his home in Massachusetts to CG’s home in 
Wisconsin in his black Dodge Charger, which had a 
large antenna and a front bumper that the courts 
below described as resembling those found on police 
cruisers. Pet. App. 3a. Petitioner also had two guns, 
duct tape, handcuffs and other similar items in the 
trunk. 

 When petitioner arrived at CG’s home, CG’s 
mother answered the door. Petitioner identified 
himself as an agent of the “National Security Recruit-
ing Department.” Immediately noticing petitioner’s 
“generally unkempt appearance and untied shoelac-
es,” she refused to admit petitioner into the home or 
to summon CG. Pet. App. 4a. Petitioner then re-
trieved a handgun from his car and pointed it at her. 
CG’s mother slammed the door, and petitioner imme-
diately left. No shots were fired, and nobody was 
injured.  

 Petitioner drove back home to Massachusetts, 
where, two days after the incident at CG’s home, the 
police arrested him. Executing a search of a wooded 
area near petitioner’s home, officers found another 
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gun, a knife, ammunition, and related material. None 
of these items had been used; instead, they appeared 
to evince petitioner’s troubled mental state. 

 2. The United States charged petitioner with 
unlawfully transporting a firearm with the intent to 
commit a felony (18 U.S.C. § 924(b)); attempted 
kidnapping (18 U.S.C. § 1201(a)(1), (d)); and “bran-
dish[ing]” a firearm during and in relation to a crime 
of violence (18 U.S.C. § 924(c)(1)(A)(ii)). Petitioner 
pleaded guilty to the Section 924(c)(1)(A) count, and 
the Government dismissed the other two counts. The 
plea agreement specified no sentencing recommenda-
tion. 

 Section 924(c)(1)(A) provides that anyone con-
victed of its prohibited act “shall . . . be sentenced to a 
term of imprisonment of not less than 7 years.” At 
sentencing, the district court correctly calculated the 
applicable guidelines range as 7 years (84 months), 
the fixed term mentioned in the statue. See U.S.S.G. 
§ 2K2.4. The court also calculated what the guide-
lines range would have been had petitioner also been 
convicted of the dismissed counts, which was 171 to 
192 months, in part because punishment of such 
counts would have been required to run consecutively 
to the sentence for the Section 924(c)(1)(A) count. The 
court then sentenced petitioner to 210 months (17.5 
years) in prison, followed by five years of supervised 
release. This prison term is substantially more than 
double the mandatory statutory term and the guide-
lines range applicable to the offense of conviction. 
Indeed, petitioner’s sentence would have been an 
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upward departure even from the guidelines range 
that would have applied had he also been convicted of 
the two dismissed counts. 

 3. The Seventh Circuit affirmed. As is relevant 
here, the court of appeals rejected petitioner’s argu-
ment that his sentence was illegal because it exceed-
ed the maximum sentence allowable under Section 
924(c)(1)(A), which petitioner contended was 7 years. 
Stating that it “need not spend much time dispensing 
with this argument,” the Seventh Circuit held that 
Section 924(c)(1)(A) “implicitly authorize[s]” a sen-
tence of up to life imprisonment. Pet. App. 22a-24a. 
The Seventh Circuit supported this holding by citing 
dicta to that effect from United States v. Harris, 536 
U.S. 545 (2002), and noting the consensus among the 
federal courts of appeals that have addressed the 
issue. Pet. App. 23a-24a. 

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE WRIT 

 Over 150 years ago, Justice Field observed (while 
riding circuit) that because the “[p]ower to inflict a 
particular penalty must be conferred by congress in 
such terms as will bear a strict construction,” “mere 
implication can hardly ever be a safe ground on which 
to rest a penalty.” Stimpson v. Pond, 23 F. Cas. 101 
(C.C. Mass. 1855). Yet for over a decade now, the 
federal courts of appeals have interpreted 18 U.S.C. 
§ 924(c)(1)(A) – which provides that persons who use, 
brandish, or discharge firearms during or in relation 
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to crimes of violence shall be sentenced to “a term of 
imprisonment of not less than” 5, 7, and 10 years, 
respectively – “implicitly authorize[s]” a statutory 
maximum of life imprisonment. Pet. App. 23a (em-
phasis added). Two terms ago, three of this Court’s 
Justices called that interpretation into serious ques-
tion, suggesting at oral argument in United States v. 
O’Brien, 130 S. Ct. 2169 (2010), that subsection 
924(c)(1)(A) establishes fixed sentences, not ranges 
extending to life in prison. But this Court ultimately 
did not need to resolve the issue in that case. 

 This Court should do so now. Section 924(c)(1) is 
one of the most frequently invoked criminal statutes 
in the U.S. Code. Furthermore, the holdings of the 
federal courts of appeals – endorsed here by the 
Seventh Circuit without even “spend[ing] much time 
dispensing with” counterarguments – are incorrect. 
Not only does construing subsection 924(c)(1)(A) to 
imply significantly stiffer sentences than it expressly 
authorizes contravene basic principles of fair notice, 
but it creates more statutory surplusage than it 
claims to avoid. It also contravenes Section 924(c)’s 
structure, legislative history, and actual operation in 
the mine run of cases. This Court should no longer 
tolerate such a state of affairs to persist. 
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I. Although Every Circuit To Address The 
Issue Has Held That Subsection 
924(c)(1)(A) Creates A Statutory Maximum 
Of Life Imprisonment By Implication, 
Three Of This Court’s Justices Recently 
Suggested At Oral Argument That That 
Conclusion Is Incorrect. 

 Section 924(c)(1) of Title 18 of the U.S. Code 
makes it a crime to use or carry a firearm during and 
in relation to any crime of violence and provides in 
subsection (A) that, if convicted of this basic offense, 
the defendant shall “(i) be sentenced to a term of 
imprisonment of not less than 5 years; (ii) if the 
firearm is brandished, be sentenced to a term of 
imprisonment of not less than 7 years; and (iii) if the 
firearm is discharged, be sentenced to a term of 
imprisonment of not less than 10 years.” In this case, 
the Seventh Circuit upheld a 17.5-year sentence for 
violating the brandishing provision of this subsection, 
holding that the provisions in subsection (A) “implic-
itly authorize[ ]  district courts to impose a sentence 
up to a maximum of life imprisonment.” Pet. App. 
23a. At least eight other federal circuits have reached 
similar conclusions as holdings or in dicta.1 

 
 1 See United States v. Johnson, 507 F.3d 793, 798 (2d Cir. 
2007); United States v. Shabazz, 564 F.3d 280, 289 (3d Cir. 2009); 
United States v. Cristobal, 293 F.3d 134, 147 (4th Cir. 2002); 
United States v. Sias, 227 F.3d 244, 246 (5th Cir. 2000); United 
States v. Gamboa, 439 F.3d 796, 811 (8th Cir. 2006); United 
States v. Dorsey, ___ F.3d ___, 2012 WL 1474689, at *10-12 (9th 
Cir. Apr. 30, 2012); United States v. Avery, 295 F.3d 1158, 1170 

(Continued on following page) 
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 But at the recent oral argument in United States 
v. O’Brien, 130 S. Ct. 2169 (2010), three Justices of 
this Court expressed serious doubt – without disa-
greement from anyone else on the bench – about the 
correctness of this construction of Section 924(c)(1). 
O’Brien involved a prosecution under Section 
924(c)(1) for brandishing a firearm. The Government 
also alleged that the firearm at issue was a machine 
gun. Thus, as the case came to this Court, the case 
presented the question whether the provision in 
subsection 924(c)(1)(B) requiring a sentence of “not 
less than 30 years” for using a machine gun was an 
element or a sentencing factor. The Government 
argued that it was the latter, in part contending that 
“[f ]or any violation of the current statute” – that is, 
even the basic violations set forth in subsection (A) – 
“the implied maximum term is life imprisonment.” 
Br. for United States 4, United States v. O’Brien, 130 
S. Ct. 2169 (2010) (No. 08-1569); see also id. at 25 
(“[T]he judge can impose up to a life sentence for any 
Section 924(c)(1) conviction.”). Thus, the Government 
asserted that all of the provisions in Section 924(c)(1) 
requiring sentences of more than five years simply 
established a regime of escalating mandatory mini-
mums.  

 When the Government pressed this claim at oral 
argument, Justice Scalia expressed skepticism: 
“Where – where is the life sentence maximum, by the 

 
(10th Cir. 2002); United States v. Pounds, 230 F.3d 1317, 1319 
(11th Cir. 2000). 
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way? . . . Where is that specified?” Tr. of Oral Arg. 13, 
United States v. O’Brien, 130 S. Ct. 2169 (2010) (No. 
08-1569). Justice Scalia then turned to the text of the 
statute: “Where – where do you get the life maxi-
mum? I – I’m reading through, and there’s – it men-
tions nothing about life. . . . And if it mentions 
nothing about life, then these are not mandatory 
minimums. To the contrary, they are – they are new 
maximums.” Id. The Government responded by 
arguing that the phrase “not less than” implied a 
maximum higher than the mandatory minimum. Id. 
at 15. This assertion prompted Justice Ginsburg to 
express puzzlement: “But where is – where is the 
maximum?” Id. at 15. 

 Justice Sotomayor similarly questioned whether 
there was a constitutional problem “with reading a 
statute to provide for an unlimited maximum when 
Congress hasn’t specified it. . . .” Id. The Govern-
ment’s response, yet again, that the statute “implies” 
a maximum term of life did not satisfy Justice Scalia: 
“I don’t find that implied at all. I don’t see why it’s 
implied.” Id. Justice Sotomayor asked again if there 
was a problem with a statute that doesn’t state the 
maximum sentence and agreed with Justice Scalia’s 
earlier interpretation that would solve the problem – 
“[a]nd then doesn’t the minimum in that case sort of 
become de facto the maximum?” Id. at 16. Justice 
Scalia summarized his take on this exchange by 
advancing his reading of § 924(c)(1)(A): 

  I think what you are exposed to, as I 
read the statute, (c)(1)(A) does not impose a 
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new sentence at all. It just says there will be 
added to whatever the sentence is for the 
crime of violence or the drug trafficking 
crime – there will be added to that sentence. 
Then it says you’ll add 7 years [for brandish-
ing]; you’ll add 25 years [in the case of a se-
cond conviction]; you’ll add 30 years [for 
using a machine gun]. 

  Those are not mandatory minimums. 
Those are add-ons to the sentence provided 
by the substantive crime to which (c)(1)(A) 
refers. That way, the whole thing makes 
sense. 

Id. 

 When it issued its opinion a few months later, 
this Court unanimously rejected the Government’s 
proposed construction of Section 924(c)(1), holding 
that the machine gun provision was an element of an 
aggravated offense. 130 S. Ct. 2169, 2180 (2010). This 
Court’s opinion did not resolve whether that provision 
establishes a 30-year fixed sentence or a thirty-to-life 
sentencing range. Nor did this Court explicitly ad-
dress whether the escalating sentences in subsection 
924(c)(1)(A) set forth fixed sentences or mere mini-
mums with life maximums. The most this Court was 
willing to say was that “perhaps” the Government’s 
argument that subsection 924(c)(1)(A) contains an 
implied maximum of life was correct, but it was 
unnecessary to decide the issue. Id. at 2177. 
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II. The Seventh Circuit’s Holding That Sec-
tion 924(c)(1)(A) Permits A Life Sentence 
By Implication Is Incorrect. 

 This Court has never considered whether any 
statute prescribing punishment “not less than” a 
certain amount establishes a fixed punishment or a 
range of permissible punishment. But lower courts 
construing such statutes other than Section 924(c)(1) 
have held that they establish fixed punishments. And 
statutory construction and fair notice principles 
dictate that the equivalent construction of subsection 
924(c)(1)(A) that Justices Scalia, Ginsburg, and 
Sotomayor suggested at the O’Brien oral argument is 
correct. 

 
A. Lower Courts Have Held That Other 

Federal Statutes Requiring Punishment 
“Not Less Than” Certain Amounts Es-
tablish Fixed Punishments. 

 There is nothing new about a federal statute 
requiring punishment “not less than” a certain 
amount. Congress has occasionally used such lan-
guage in the past. And federal courts have held that 
such provisions established fixed sentences. 

 In Stimpson v. Pond, 23 F. Cas. 101 (C.C. Mass. 
1855), Justice Field, riding circuit in the District of 
Massachusetts, held that a federal statute prescrib-
ing “a penalty of not less than one hundred dollars” 
“d[id] not authorize the infliction of a penalty greater 
than one hundred dollars.” Id. at 102. Instead, it 
“authorize[d] the infliction of a penalty of just one 
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hundred dollars for the offense described.” Id. Justice 
Field explained that because the “[p]ower to inflict a 
particular penalty must be conferred by congress in 
such terms as will bear a strict construction,” “mere 
implication can hardly ever be a safe ground on which 
to rest a penalty, and when penalties of unlimited 
magnitude are the subjects of the implication, the 
danger of making it, and the improbability of its 
correctness, are proportionately increased.” Id. Jus-
tice Field found such an implication impossible to 
swallow, especially in light of the fact that Congress’s 
habit usually is to “affix limits beyond which the 
court [can]not pass” when it wishes to create ranges 
instead of fixed punishments. Id. 

 In Lin v. United States, 250 F. 694 (8th Cir. 1918), 
the Eighth Circuit confronted a similar statute and 
reached a similar conclusion. The federal statute there 
prescribed a punishment of “not less than five years” 
for a certain drug offense. Id. at 695. The Eighth 
Circuit rejected the argument that a defendant “may 
be sentenced under the statute to life imprisonment,” 
holding instead that “the statute fixes a certain pun-
ishment of five years.” Id.  

 
B. Subsection 924(c)(1)(A) Prescribes Fixed 

Sentencing Terms – Not Ranges Extend-
ing To Life Imprisonment. 

 The text, structure, legislative history, and actual 
operation of subsection 924(c)(1)(A), buttressed by 
fair notice principles, dictate that it establishes 
escalating fixed sentencing terms. 
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 1. Text. Subsection 924(c)(1)(A) prescribes pun-
ishments of “not less than” five, seven, and ten years 
for different ways of using firearms during and in 
relation to crimes of violence. Nowhere does the text 
of the statute establish any sentencing ranges or 
identify any maximum punishment greater than five, 
seven, or ten years. That being so, the best reading of 
the statute is that it establishes fixed sentences. 

 Lest there be any doubt, Congress knows how to 
create sentencing ranges of certain terms of years to 
life when it wants to do so. See, e.g., Cent. Bank, N.A. 
v. First Interstate Bank, N.A., 511 U.S. 164, 177 
(1994) (“If . . . Congress intended to impose aiding 
and abetting liability, we presume it would have used 
the words ‘aid’ and ‘abet’ in the statutory text. But it 
did not.”) (internal citations omitted); Whitfield v. 
United States, 543 U.S. 209, 216 (2005) (“Congress 
has included an express overt-act requirement in at 
least 22 other current conspiracy statutes, clearly 
demonstrating that it knows how to impose such a 
requirement when it wishes to do so.”). In at least 
twenty-six other instances, Congress has created 
statutory sentencing ranges of “not less than” a 
specified term of years “or for life.”2 As just one 

 
 2 See, e.g., 18 U.S.C. § 33(b) (sentencing range for damaging 
a motor vehicle carrying radioactive waste with intent to 
endanger safety is “imprisonment for any term of years not less 
than 30, or for life”); 18 U.S.C. § 175c(c)(1) (sentencing range for 
possessing or transferring variola virus is “a term of imprison-
ment not less than 25 years or to imprisonment for life”); 18 
U.S.C. § 175c(c)(2) (sentencing range for using variola virus is 

(Continued on following page) 
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“imprison[ment] for not less than 30 years or imprison[ment] for 
life”); 18 U.S.C. § 225 (sentencing range for organizing a finan-
cial crimes enterprise is “imprison[ment] for a term of not less 
than 10 years and which may be life”); 18 U.S.C. § 1121(b)(1) 
(sentencing range for killing a correctional officer by an inmate 
is “a term of imprisonment which shall not be less than 20 years, 
and [defendant] may be sentenced to life imprisonment or 
death”); 18 U.S.C. § 1591(b)(1) (sentencing range for sex traffick-
ing of children by force or of a child under 14 is “imprisonment 
for any term of years not less than 15 or for life”); 18 U.S.C. 
§ 1591(b)(2) (sentencing range for sex trafficking of children 
between 14 and 18 is “imprisonment for not less than 10 years 
or for life”); 18 U.S.C. § 1658(b) (sentencing range for extinguish-
ing a light with intent to bring a ship into danger is “impris-
on[ment for] not less than ten years and [the defendant] may be 
imprisoned for life”); 18 U.S.C. § 2241(c) (sentencing range for 
aggravated sexual abuse of a child is “imprison[ment] for not 
less than 30 years or for life”); 18 U.S.C. § 2251(e) (sentencing 
range for a second conviction of sexually exploiting a child is 
“imprison[ment] not less than 35 years nor more than life” and 
for sexually exploiting a child where death results is “pun-
ish[ment] by death or imprison[ment] for not less than 30 years 
or for life”); 18 U.S.C. § 2251A(a)-(b) (sentencing range for 
selling or buying a child related to sexual conduct is “imprison-
ment for not less than 30 years or for life”); 18 U.S.C. § 2252A(g) 
(sentencing range for engaging in child exploitation enterprise is 
“imprison[ment] for any term of years not less than 20 or for 
life”); 18 U.S.C. § 2332g(c)(1) (sentencing range for transferring 
or possessing missile systems designed to destroy aircraft is 
“imprisonment not less than 25 years or to imprisonment for 
life”); 18 U.S.C. § 2332g(c)(2) (sentencing range for using missile 
systems designed to destroy aircraft is “imprison[ment] for not 
less than 30 years or imprison[ment] for life”);18 U.S.C. 
§ 2332h(c)(1) (sentencing range for transferring or possessing 
radiological dispersal devices is “imprisonment not less than 25 
years or to imprisonment for life”); 18 U.S.C. § 2332h(c)(2) 
(sentencing range for using radiological dispersal devices is 
“imprison[ment] for not less than 30 years or imprison[ment] for 
life”); 18 U.S.C. § 2423(a) (sentencing range for transporting 

(Continued on following page) 
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minors to engage in criminal sexual activity is “imprison[ment] 
not less than 10 years or for life”); 18 U.S.C. § 3559(f)(1) (sen-
tencing range for murdering a child less than 18 is “impris-
on[ment] for life or for any term of years not less than 30”); 18 
U.S.C. § 3559(f)(2) (sentencing range for kidnapping or maiming 
a child less than 18 is “imprison[ment] for life or for any term of 
years not less than 25”); 18 U.S.C. § 3559(f)(3) (sentencing range 
for committing a crime of violence causing serious bodily injury 
to a child less than 18 is “imprison[ment] for life or for any term 
of years not less than 10”); 21 U.S.C. § 841(b)(1)(A) (sentencing 
range for manufacturing or distributing certain quantities of 
controlled substances is “not less than 10 years or more than 
life” or “not less than 20 years or more than life” if death or 
serious bodily harm results or if the violation was committed 
after a prior conviction for a felony drug offense); 21 U.S.C. 
§ 841(b)(1)(B) (sentencing range for manufacturing or distrib-
uting certain quantities of controlled substances, if death or 
serious bodily injury results, is “not less than 20 years or more 
than life” or “not less than 10 years or more than life” if the 
violation was committed after a prior conviction for a felony 
drug offense); 21 U.S.C. § 841(b)(1)(C) (sentencing range for 
manufacturing or distributing certain quantities of controlled 
substances, if death or serious bodily injury results, is “not less 
than twenty years or more than life”); 21 U.S.C. § 848(a) (sen-
tencing range for engaging in a continuing criminal enterprise 
related to controlled substances is “not less than 20 years and 
which may be up to life imprisonment” or, in the case of a second 
conviction, is “not less than 30 years and which may be up to life 
imprisonment”); 21 U.S.C. § 960(b)(1) (sentencing range for 
importing or exporting a controlled substance is “not less than 
10 years or more than life” or “not less than 20 years or more 
than life” if death or serious bodily harm results or if the 
violation was committed after a prior conviction for a felony 
drug offense); 42 U.S.C. § 2272(b) (sentencing range for pos-
sessing or transferring atomic weapons is “imprisonment not 
less than 25 years or to imprisonment for life” or, for using the 
weapons, “imprison[ment] for not less than 30 years or impris-
on[ment] for life”). 
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example, the sentencing range for aggravated sexual 
abuse of a child is “imprison[ment] for not less than 
30 years or for life.” See 18 U.S.C. § 2241(c). Reading 
a maximum of “life imprisonment” into Section 
924(c)(1) via implication would contravene the fun-
damental principle that courts should “refrain from 
reading a phrase into the statute when Congress has 
left it out.” Keene Corp. v. United States, 508 U.S. 
200, 208 (1993). 

 Some circuits that have held that subsection (A) 
nonetheless implies a maximum sentence of life have 
asserted that this construction is necessary to give 
meaning to the words “not less than.” See, e.g., Sias, 
227 F.3d at 246. To be sure, statutes should be con-
strued, to the extent possible, “so as to avoid render-
ing superfluous” any statutory language. Astoria Fed. 
Savings & Loan Ass’n v. Solimino, 501 U.S. 104, 112 
(1991). But that canon of construction is not neces-
sarily applicable here. The words “not less than” are 
more naturally read to make crystal clear that courts 
may not impose any sentences below the specified 
durations than to suggest that sentence above the 
specified durations are permissible. 

 But even if construing subsection (A) to prescribe 
fixed sentences would render the words “not less 
than” somewhat superfluous, that still would not 
justify construing the statute to avoid that result. The 
surplusage canon does not dictate a given construc-
tion of a statute if that construction would create 
another surplusage problem. Cf. Freeman v. Quicken 
Loans, Inc., No. 10-1042 (May 24, 2012) (slip op. at 
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10-11) (construction must actually “avoid” surplusage 
problem to be valid). And here, the Seventh Circuit’s 
construction renders more language in the U.S. Code 
superfluous than that to which it would assign mean-
ing. Specifically, construing the words “not less than” 
to imply that a life sentence is permitted would 
render as surplusage the express specification of life 
maximums in the twenty-six other statutory sentenc-
ing ranges mentioned above. Furthermore, as we will 
now show, reading the words “not less than” to imply 
a life maximum would contravene the structure, 
legislative history, and actual operation of Section 
924(c), as well as violate basic principles of fair no-
tice. 

 2. Structure. The structure of Section 924 
reinforces that subsection (A) creates fixed sentences 
rather than ranges up to life. Elsewhere in section 
924, Congress expressly provided that certain acts 
are punishable by “any term of years or for life.” 18 
U.S.C. § 924(c)(5)(B)(i) (emphasis added); accord id. 
§ 924(j)(1); id. § 924(o). “When Congress includes a 
specific term in one section of statute but omits it in 
another section of the same Act, it should not be im-
plied where it is excluded.” Arizona Elec. Power Coop. 
v. United States, 816 F.2d 1366, 1375 (9th Cir. 1987). 
Accordingly, the absence of any language in subsection 
(A) establishing life imprisonment as a maximum 
punishment demonstrates that “Congress act[ed] 
intentionally and purposely in the disparate inclusion 
or exclusion.” Keene Corp., 508 U.S. at 208 (quoting 
Russello v. United States, 464 U.S. 16, 23 (1983)). 
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 3. Legislative history. Section 924(c)’s legisla-
tive history further confirms that subsection (A) 
establishes fixed sentences rather than ranges up to 
life. The original version of § 924(c), enacted in 1968, 
prescribed a sentencing range of 1-10 years for using 
a firearm to commit a federal felony or carrying a 
firearm unlawfully during the commission of a feder-
al felony. See Bailey v. United States, 516 U.S. 137, 
147 (1995) (citing § 102, 82 Stat. 1224). In 1984, 
among other amendments, Congress changed the 
sentencing range to a fixed 5-year sentence. Id. at 
147. Fifteen years later, Congress again revised the 
statute in response to this Court’s holding that the 
statute’s “use” prong required proof that the defend-
ant “actively employed the firearm during and in 
relation to the predicate crime.” Id.; see also O’Brien, 
130 S. Ct. at 2179. While broadening that substantive 
element of the statute, Congress replaced the manda-
tory 5-year sentence with a three-tier scale of escalat-
ing prison terms: “not less than 5 years” for using, 
carrying, or possessing a firearm; “not less than 7 
years” for brandishing one; and “not less than 10” 
years for discharging one. 

 Noticeably absent from the legislative history is 
any indication that Congress intended to transform 
a fixed 5-year sentence into a sentencing range 
extending to life imprisonment. To be sure, Congress 
intended to create escalating mandatory sentences 
based on the increased culpability associated with 
brandishing and discharging – rather than merely 
using, carrying, or possessing – firearms. This is 
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evident from the early versions of the bill as well as 
the House Report,3 testimony,4 and floor statements.5 
There was debate on this point.6 But there does not 
appear to be even a single mention of creating a 
sentencing range extending to and including life 
imprisonment, the longest possible prison term.  

 If Congress found debate-worthy the extensions 
of the statutory sentencing term from 5 to 7 or 10 
years, it surely would have debated an expansion of 
the statutory term to include life imprisonment. See 
Touche Ross & Co. v. Redington, 442 U.S. 560, 571 
(1979) (legislative history’s lack of suggestion that 
Congress intended statutory change reinforced con-
clusion that Congress did not intend change); 
Karahalious v. Nat’l Fed’n of Fed. Emps., Local 1263, 
489 U.S. 527, 536 (1989) (“Had Congress intended the 
courts to enforce a federal employees union’s duty of 
fair representation, we would expect to find some 
evidence of that intent in the statute or its legislative 
history. We find none.”). Thus, the absence of any 
mention of a legislative intent to take the drastic 
measure of expanding the sentencing range to life 
demonstrates that no such intent was present. 

 
 3 See H.R. REP. NO. 105-344, at 6 (1997). 
 4 Criminal Use of Guns: Hearing Before the S. Comm. on the 
Judiciary, 105th Cong., 1997 WL 235726 (statement of Sen. 
Helms), 1997 WL 235739 (statement of Thomas Hungar). 
 5 See, e.g., 144 Cong. Rec. H531 (1998) (comments of Rep. 
McCollum). 
 6 See, e.g., H.R. REP. NO. 105-344, at 19 (1997); 144 Cong. 
Rec. H532 (1998) (comments of Rep. Waters). 
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 The presidential signing statement attending the 
legislation underscores that reality. In signing the 
“Bailey fix” into law, President Clinton explained: “To 
protect our families and police officers, the bill I sign 
today will add 5 years of hard time to sentences of 
criminals who even possess firearms when they 
commit drug-related or violent crimes. Brandishing 
the firearm will draw an extra 7 years; firing it, 
another 10.” Presidential Statement on Signing S. 
191, An Act to Throttle Criminal Use of Guns, 34 
WEEKLY COMP. PRES. DOC. 46, at 2309 (November 13, 
1998). This explanation contains no mention of life 
imprisonment, or even of sentencing ranges. Instead, 
this statement reflects the same interpretation ad-
vanced by Lucas and suggested by Justices Scalia, 
Ginsburg, and Sotomayor during the O’Brien oral 
argument – namely, that the statute’s penalties are 
fixed sentencing ranges. 

 4. Actual Operation. The actual sentences that 
the Federal Sentencing Guidelines prescribe and that 
courts have meted out under subsection (A) confirm 
that no one seriously believes that the subsection 
allows life sentences. Indeed, defendants convicted 
under this subsection nearly always receive 5-, 7-, or 
10-year sentences.  

 Taking the 7-year brandishing provision directly 
at issue here as an example, convictions under 
§ 924(c)(1)(A)(ii) nearly always carry sentences of the 
mandatory minimum term of seven years. See 
O’Brien, 130 S. Ct. at 2177; Harris, 536 U.S. at 578 
(Thomas, J. dissenting). The guidelines “range” for 
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that offense is a fixed term of seven years. U.S. 
Sentencing Guidelines Manual § 2K2.4(b) (2011). And 
the longest term that any defendant prior to this case 
had ever received for the basic act of brandishing was 
14 years – a far cry from anything approaching life in 
prison. See O’Brien, 130 S. Ct. at 2177. 

 This reality does not bespeak a system in which 
courts believe that the brandishing provision estab-
lishes a range of 7-years-to-life. Rather, it indicates 
that courts generally accept that it requires a 7-year 
sentence but occasionally tack on additional years 
when – as here – they believe that the defendant 
actually committed some other crime too. These 
courts’ impulses might be understandable. But if 
courts believe that defendants should be punished for 
committing additional crimes, they should reject plea 
bargains that fail to account for those crimes. Courts 
should not instead tack on years to a sentence that 
they otherwise appreciate must be limited to seven 
years. 

 5. Fair notice principles. If any doubt remained 
concerning whether subsection (A) establishes fixed 
sentences or ranges up to life, fundamental principles 
of fair notice would require construing the statute 
to do the former. It has long been a maxim of due 
process that “[n]o one may be required at peril of life, 
liberty or property to speculate as to the meaning of 
penal statutes.” Lanzetta v. New Jersey, 306 U.S. 451, 
453 (1939). “[A] fair warning should be given to the 
world in language that the common world will under-
stand, of what the law intends to do if a certain line is 



22 

passed.” McBoyle v. United States, 283 U.S. 25, 27 
(1931); see also, e.g., United States v. Santos, 553 U.S. 
507, 514 (2008) (“no citizen should be . . . subjected to 
punishment that is not clearly prescribed”). Accord-
ingly, “vague sentencing provisions may pose consti-
tutional questions if they do not state with sufficient 
clarity the consequences of violating a given criminal 
statute.” United States v. Batchelder, 442 U.S. 114, 
123 (1979). 

 The rule of lenity implements this fair notice 
principle. This “venerable rule,” United States v. 
R.L.C., 503 U.S. 291, 305 (1992), has been described 
as “perhaps not much less old than construction 
itself,” United States v. Wiltberger, 18 U.S. 76, 95 
(1820). It is rooted in “the instinctive distaste against 
men languishing in prison unless the lawmaker has 
clearly said they should.” United States v. Bass, 404 
U.S. 336, 348 (1971) (quoting H. FRIENDLY, BENCH-

MARKS 209 (1967)).7 Simply put, the rule requires 
sentencing provisions to provide “clear and definite 
legislative directive[s].” Busic v. United States, 446 
U.S. 398, 406-07 (1980); accord Simpson v. United 
States, 435 U.S. 6, 15-16 (1978). And “if Congress 

 
 7 This Court has made clear on several occasions that the 
rule of lenity is not limited to questions about the substantive 
scope of criminal statutes, but also extends to the severity of 
sentencing. See R.L.C., 503 U.S. at 305; Bifulco v. United States, 
447 U.S. 381, 387 (1980); Busic v. United States, 446 U.S. 398, 
406 (1980); Batchelder, 442 U.S. at 121; Ladner v. United States, 
358 U.S. 169, 178 (1958); Prince v. United States, 352 U.S. 322, 
328 (1957); Bell v. United States, 349 U.S. 81, 83 (1955). 
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does not fix the punishment for a federal offense 
clearly and without ambiguity, doubt will be resolved 
against [the Government].” Bell v. United States, 349 
U.S. 81, 84 (1955) (emphasis added); see also R.L.C., 
503 U.S. at 309 (Scalia, J., concurring in part and 
concurring in the judgment) (“Where it is doubtful 
whether the text includes the penalty, the penalty 
ought not to be imposed.”).  

 In R.L.C., for example, this Court examined a 
statute that allowed a judge to impose “the maximum 
term of imprisonment that would be authorized if the 
juvenile had been tried and convicted as an adult.” Id. 
at 294, 297. The question presented was whether this 
“maximum term” referred to the statutory maximum 
or the maximum sentence under the federal sentenc-
ing guidelines. Id. at 294, 297. Four Justices, after 
reviewing the statute and its legislative history, 
believed the statute unambiguously referred to the 
lower maximum under the guidelines but stated that 
if the statute were ambiguous, they would have 
resolved the question by resort to the rule of lenity. 
Id. at 305 (plurality opinion). Three other Justices 
believed that the statute was ambiguous and resolved 
the ambiguity by employing the rule of lenity. See id. 
at 309 (Scalia, J., joined by Kennedy and Thomas, 
JJ., concurring in the judgment). 

 The same reasoning applies here. To the extent 
that Section 924(c)(1) is ambiguous as to whether 
it sets forth fixed sentences or sentencing ranges, 
the rule of lenity dictates that it be construed to do 
the former. And the statute is at least ambiguous. 
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A hypothetical potential defendant reading subsection 
(A) would not find the term “life” in the statute, 
although he would find it in Section 924(c)(1)(C) and 
in two other subsections of Section 924. A widening of 
his search to other criminal statutes would turn up 
dozens of instances of Congress expressly stating a 
maximum sentence of life, including at least twenty-
six statutory ranges from specified minimum sen-
tences to life. Thus, the most that can be argued is 
that subsection 924(c)(1)(A) nevertheless implies a 
sentencing range up to life in prison. But, as Justice 
Field explained many years ago, and as three Justices 
of this Court recognized during the O’Brien argu-
ment, the very notion of construing a statute to 
“imply” a life sentence is at war with the requirement 
that criminal sentencing provisions must clearly 
prescribe the penalties to which they subject defend-
ants. See Stimpson, 23 F. Cas. at 102. The statute 
therefore must be strictly construed to prescribe fixed 
penalties. 

 
C. This Court’s Dicta In United States v. 

Harris Does Not Resolve This Issue. 

 One final matter requires mention: The Seventh 
Circuit and other courts have resisted construing 
subsection (A) to prescribe fixed sentences in part 
because of this Court’s statement in Harris v. United 
States that “[s]ince [subsection A’s provisions] alter 
only the minimum, the judge may impose a sentence 
well in excess of seven years, whether or not the 
defendant brandished the firearm.” 536 U.S. at 554, 
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quoted in Pet. App. 23a. The dissent in that case 
likewise stated that subsection (A) created a sentenc-
ing range of “five years to life in prison” for using or 
carrying a firearm. Id. at 575-76 (Thomas, J., dissent-
ing). 

 Those statements, however, have no precedential 
force. As this Court has explained, “isolated state-
ments” in prior decisions in which “neither [party] 
contested” the issue or the issue was not integral to 
the outcome of the case are not binding in future cases. 
Alden v. Maine, 527 U.S. 706, 735-40 (1999). Both are 
true here. The defendant in Harris did not dispute 
the lower court’s and Government’s assertion that 
subsection (A) implied a life sentence. See Br. for Peti-
tioner 29-30, Harris v. United States, No. 00-10666, 
2002 WL 113846. Furthermore, this Court’s repetition 
of that concession was pure dicta. Mr. Harris received 
a 7-year sentence for brandishing, so this Court had 
no occasion to opine whether that provision allows 
sentences longer than that specified term. 

 No other interpretation of Harris can be squared 
with this Court’s decision eight years later, in 
O’Brien, expressly to reserve the question of whether 
subsection (A) allows sentences beyond its specified 
terms. See 130 S. Ct. at 2177. Yet the Seventh Circuit 
ignored O’Brien, opting instead simply to follow the 
herd of other circuits (see supra note 1) that have 
followed the dicta in Harris without “spend[ing] much 
time” on the issue. Pet. App. 23a. It is time for this 
Court to step in and give the issue the careful treat-
ment it requires. 
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III. This Case Is A Suitable Vehicle For Re-
solving The Question Presented, And The 
Question Deserves This Court’s Attention. 

 This case presents a suitable vehicle for resolving 
whether subsection (A) establishes fixed sentences or 
ranges up to life in prison. Petitioner received a 17.5-
year sentence for brandishing a firearm – 10.5 years 
more than the term specified in that provision. In 
addition, he challenged the legality of that sentence 
on appeal, and the Seventh Circuit rejected that 
claim on the merits.8 A decision in petitioner’s favor 
would therefore be outcome-determinative here. 

 Holding that subsection (A) establishes fixed 
sentences would also give much-needed guidance 
with respect to numerous other cases per year. In 
2010 alone, over 2,000 defendants were sentenced 
under Section 924(c). See U.S. SENTENCING COMMIS-

SION, REPORT TO CONGRESS: MANDATORY MINIMUM 
PENALTIES IN THE FEDERAL CRIMINAL JUSTICE SYSTEM 
273 (2011). In all of those cases in which the Govern-
ment seeks or a district court considers a sentence 

 
 8 Petitioner did not object to his sentence in the district 
court, so his argument is subject on appeal to plain-error review. 
But it is well settled – and the Government did not dispute 
below – that “a sentence which exceeds the statutory maximum 
is an illegal sentence and therefore constitutes plain error,” so 
appellate courts must review such arguments “de novo.” United 
States v. Thomas, 600 F.3d 387, 388 (5th Cir. 2010); accord United 
States v. Gonzalez-Huerta, 403 F.3d 727, 739 n.10 (10th Cir. 
2005) (en banc); United States v. Cadet, 664 F.3d 27, 33 (2d Cir. 
2011); United States v. Lewis, 660 F.3d 189, 192 (3d Cir. 2011). 
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greater than subsection (A)’s specified terms, defen-
dants face illegal sentences and unwarranted years in 
prison. This Court should not allow any more such 
sentences to be imposed without carefully considering 
their legality. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, the petition for a writ 
of certiorari should be granted. 
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 Before CUDAHY, KANNE, and SYKES, Circuit Judges. 

 KANNE, Circuit Judge. Following a dispute over 
stolen “gold” in an online video game, Trevor Lucas 
devised an incredibly detailed and disturbing plan 
over the course of a year and a half to get revenge on 
the would-be “thief,” CG, a minor living with his 
mother in Wisconsin. Lucas discovered CG’s home 
address, drove twenty hours to CG’s home, and 
impersonated a law enforcement officer in an attempt 
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to lure CG out of the house and kidnap him. When 
CG’s mother refused to allow Lucas into the house, he 
attempted to gain entry by pointing a handgun direct-
ly at her face. But CG’s mother quickly slammed the 
front door before he could react, and Lucas fled while 
she called police. He was eventually arrested in his 
home state of Massachusetts. Lucas pled guilty to 
brandishing a firearm during a crime of violence and 
the district court sentenced him to 210 months’ 
imprisonment. He now appeals his sentence, present-
ing a barrage of arguments claiming the district court 
committed error at sentencing and the sentence was 
substantively unreasonable. We find none of these 
contentions meritorious, and accordingly affirm 
Lucas’s sentence. 

 
I. BACKGROUND 

 Lucas became acquainted with CG while playing 
an online video game, World of Warcraft. While 
playing the game, Lucas began sending sexual mes-
sages to the minor asking CG to send naked pictures 
of himself. CG refused, and placed Lucas on a World 
of Warcraft “ignore list.” But Lucas became fixated on 
CG, and found other means to contact him. He offered 
CG $5,000 in online “currency” if CG would remove 
him from the ignore list. CG agreed, but soon after 
Lucas again began sending him sexual messages. CG 
again placed Lucas on the ignore list, but this only 
served to infuriate Lucas. Lucas began sending 
threatening messages, telling others that he intended 
to kill CG, and demanding the return of his “gold.” 
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Although CG reported Lucas’s online threats to the 
Madison Police Department, no charges were brought 
against Lucas. 

 Lucas concocted a detailed plan to kidnap CG. He 
began by building a massive arsenal of weapons 
rivaling that of a local police department, including 
rifles, handguns, stun guns, canisters of pepper spray, 
handcuffs, restraints, and other various law enforce-
ment and military equipment. He then learned CG’s 
home address by contacting another minor in Madi-
son, whom he had also met while playing video games 
online. The minor was willing to divulge the address 
in exchange for $500 (in actual, rather than virtual, 
currency). Finally, Lucas took steps to prepare his 
vehicle for the kidnapping. Lucas had his car outfit-
ted to resemble a police vehicle, with large antennas 
in the rear and a pullbar in the front of the vehicle. 
Lucas then attempted to have an automotive shop 
remove the emergency release latch from the trunk of 
his car, presumably so that he could transport CG 
without fear of his escape. When he examined the car, 
the shop employee noticed that the inside of the 
trunk had been lined with a clear plastic cover.1 The 
employee then refused to remove the release latch 

 
 1 At sentencing, both sides vehemently disputed the 
significance of the plastic lining. The government argued that 
the plastic lining was evidence that Lucas intended to transport 
a body, while the defense argued that Lucas placed the lining in 
his car because he helped his mother carry groceries to centers 
for the homeless. The district court expressly did not factor the 
presence of the plastic lining into its decision. 
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from the trunk because doing so was illegal. Never-
theless, Lucas managed to do so himself, and he 
moved on to executing his plan to kidnap CG. 

 On August 25, 2009, Lucas began driving twenty 
hours from his home in Massachusetts to CG’s home 
in Wisconsin. When he arrived, CG’s mother, rather 
than CG, answered the door. Lucas identified himself 
as an agent of the “National Security Recruiting 
Department,” and demanded to speak with CG. CG’s 
mother, taking notice of Lucas’s generally unkempt 
appearance and untied shoelaces, grew doubtful that 
he belonged to this vaguely named “law enforcement 
agency.” She refused to admit Lucas into the home, at 
which point Lucas retrieved a handgun from his car 
and pointed it directly at her face. In a panic, CG’s 
mother slammed the front door before Lucas could 
react. Lucas then fled in his vehicle back to his home 
in Massachusetts. 

 Lucas was arrested two days later in Massachu-
setts. Officers recovered two loaded handguns, am-
munition, two stun guns, three canisters of pepper 
spray, seven pairs of handcuffs, twenty-eight flex 
restraints, three rolls of duct tape, one box of latex 
gloves, three military style knives, and other miscel-
laneous items from the trunk of his car. In a wooded 
area outside of Lucas’s home, officers discovered a 
cave where Lucas had stockpiled even more weapons. 
Inside the cave, officers also found two holes Lucas 
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had dug measuring five-feet by ten-feet by two-feet.2 
At the time of his arrest, Lucas was on conditional 
release in Massachusetts due to a previous arrest for 
illegal possession of large-capacity firearms in April 
of 2009. 

 Lucas was charged with unlawfully transporting 
a firearm with the intent to commit a felony, 18 
U.S.C. § 924(b); attempted kidnapping, 18 U.S.C. 
§ 1201(a)(1), (d); and intentionally brandishing a gun 
during and in relation to a crime of violence, 18 
U.S.C. § 924(c). On December 15, 2010, pursuant to a 
written plea agreement, Lucas pled guilty to 
§ 924(c)(1)(A)(ii), and the other charges were dis-
missed. The plea agreement provided that Lucas 
faced a mandatory minimum seven-year term of 
imprisonment, with a maximum term of life impris-
onment. It also stated that the court was free to 
impose any sentence up to and including the statuto-
ry maximum. 

 The presentence investigation report (“PSR”) was 
docketed on January 19, 2011. A sentence for a 
§ 924(c) conviction ordinarily runs consecutively with 
the sentence for a conviction of an underlying offense. 
But because the underlying offense of kidnapping was 

 
 2 Both sides also disputed the significance of the holes. The 
government argued that the holes were meant to be used as a 
grave, while the defense maintained the purpose of the holes 
was to conceal the weapons hidden in the cave. Again, the 
district court expressly did not factor the presence of the holes 
into its decision. 
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dismissed pursuant to the plea agreement, the PSR 
indicated that the applicable guidelines range for the 
§ 924(c) violation was the statutory minimum of 
seven years under U.S.S.G. § 2K2.4(b). Nonetheless, 
the PSR noted that had Lucas pled guilty to the 
dismissed count of attempted kidnapping, he would 
have had an additional guidelines range of seven to 
nine years. The PSR also stated that an upward 
variance from the guidelines sentence could be sup-
ported by U.S.S.G. § 4A1.3, inadequacy of criminal 
history, and/or by U.S.S.G. § 5K2.0(a)(2), (3), circum-
stances of a kind and to a degree not adequately 
taken into consideration. Lucas filed factual objec-
tions to the PSR and filed a sentencing memorandum 
containing a report by Dr. Jeffrey Marcus. In the 
report, Dr. Marcus stated that Lucas did not possess 
the capacity to understand the significance of his 
behavior at the time of his offense because he suffers 
from various psychological conditions, including 
Asperger’s Syndrome, Attention Deficit Hyperactive 
Disorder, and Bipolar Disorder. He also concluded 
that Lucas’s criminal conduct was caused by a manic 
episode triggered by a new prescription medicine, 
Provigil. 

 Lucas was sentenced on February 23, 2011. The 
district court began by calculating the applicable 
guidelines sentence for the § 924(c) conviction as the 
mandatory minimum of seven years.3 The court 

 
 3 According to § 2K2.4(b), the guidelines sentence for 
violating § 924(c) is “the minimum term of imprisonment 

(Continued on following page) 
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stated that although Lucas’s relevant conduct in the 
dismissed attempted kidnapping count was not 
factored into this calculation, it nevertheless would 
take this conduct into consideration when deciding an 
appropriate sentence. The district court then deter-
mined what guidelines range would have applied had 
Lucas been found guilty of attempted kidnapping 
under U.S.S.G. § 2X1.1(a). The guidelines range for 
the underlying offense of kidnapping would ordinarily 
have been 87 to 108 months, followed by the seven-
year consecutive term for the violation of § 924(c), for 
a total guidelines range of 171 to 192 months. After-
wards, the court reiterated that the starting point 
under the guidelines was the seven-year minimum 
sentence. 

 The district court then went into great detail 
discussing the troubling facts involved in the case. 
The court highlighted the year and a half Lucas spent 
making threats and preparing to kidnap CG, and was 
particularly disturbed by facts indicating that he may 
have intended to kill CG. The court also discussed 
Lucas’s history of mental health problems, including 
Dr. Marcus’s report and Lucas’s parents’ significant 
but ultimately futile efforts to assist their son. The 
district court ultimately rejected Dr. Marcus’s finding 
that the criminal conduct was caused by a manic 
episode because Lucas began making threats and 

 
required by statute.” U.S.S.G. § 2K2.4(b). A conviction for 
§ 924(c)(1)(A)(ii) requires a sentence of “not less than 7 years.” 
18 U.S.C. § 924(c)(1)(A)(ii). 
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preparing to kidnap CG well before he was prescribed 
Provigil. 

 The district court then announced its decision to 
vary upward from the guidelines sentence of seven 
years. The court found that an upward variance 
pursuant to U.S.S.G. § 4A1.3 was warranted because 
Lucas committed this offense while on conditional 
release following his arrest for possession of large-
capacity firearms. The court also found that under 
U.S.S.G. § 5K2.0, there were existing aggravating 
factors of a kind and to a degree not adequately taken 
into consideration because relevant conduct – the 
dismissed attempted kidnapping charge – was not 
otherwise considered in the guidelines sentence of 
seven years. Finally, the court imposed a 210-month 
sentence, followed by a five-year term of supervised 
release. The court found that the sentence would 
serve to hold Lucas accountable, serve as a deterrent, 
protect the community, provide the opportunity for 
rehabilitative programs, and achieve parity with 
sentences of similarly situated offenders. 

 Lucas appeals his sentence, arguing that the 
district court committed a host of errors at sentencing 
and that the 210-month sentence was substantively 
unreasonable. We take each of these arguments in 
turn. 

 
II. ANALYSIS 

 On appeal, we review a district court’s sentence 
for reasonableness, United States v. Booker, 543 U.S. 
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220, 260-62 (2005), under an abuse of discretion 
standard, Gall v. United States, 552 U.S. 38, 46 
(2007). “We presume that a sentence within a proper-
ly calculated guidelines range is reasonable, but there 
is no corresponding presumption of unreasonableness 
for a non-guidelines sentence.” United States v. Reyes-
Hernandez, 624 F.3d 405, 409 (7th Cir. 2010) (internal 
quotation marks omitted). Moreover, “we review de 
novo a district court’s interpretation of the guide-
lines.” Id. (citing United States v. Diekemper, 604 F.3d 
345, 355 (7th Cir. 2010)). 

 Our review of sentencing decisions proceeds 
through a two-step inquiry. United States v. Moreno-
Padilla, 602 F.3d 802, 810 (7th Cir. 2010). First, “we 
ensure that the district court did not commit any 
significant procedural error, examples of which in-
clude failing to calculate, or improperly calculating, 
the applicable Guidelines range; treating the Guide-
lines as mandatory; or failing to consider the 18 
U.S.C. § 3553(a) factors.” Id. (internal quotation 
marks omitted). Second, “if we determine there was 
no procedural error, we then examine ‘the substantive 
reasonableness of the sentence’ itself.” Reyes-
Hernandez, 624 F.3d at 409 (quoting Gall, 552 U.S. at 
51). 

 
A. Procedural Error 

 A sentencing proceeding should begin with a 
calculation of the applicable guidelines, Gall, 552 
U.S. at 49, and Lucas concedes that the district court 
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correctly calculated the applicable guidelines sen-
tence of 84 months under U.S.S.G. § 2K2.4. Neverthe-
less, Lucas argues that the district court committed a 
number of procedural errors before ultimately impos-
ing a sentence of 210 months’ imprisonment. 

 Lucas presents three challenges to the district 
court’s application of the Sentencing Guidelines. 
First, Lucas argues that the district court impermis-
sibly calculated what the applicable guidelines would 
have been for the dismissed count of attempted 
kidnapping. Although the district court was free to 
consider this conduct, Lucas asserts that the court 
went too far because he was essentially sentenced as 
though he pled guilty to attempted kidnapping, 
despite the charge having been dismissed pursuant to 
the plea agreement. This, he claims, disregards the 
terms of U.S.S.G. § 2K2.4 by imposing a cross-
reference provision not contained within the sentenc-
ing guidelines. 

 Thus, Lucas argues that although the district 
court is free to punish a defendant more severely on 
the basis of relevant conduct, it is unable to calculate 
what the applicable guidelines sentence would have 
been for a dismissed offense. We disagree. 

 A district court may consider a wide range of 
conduct at sentencing, including acquitted conduct 
and dismissed offenses. See United States v. Black, 
625 F.3d 386, 394 (7th Cir. 2010) (“ ‘A jury’s verdict of 
acquittal does not prevent the sentencing court from 
considering conduct underlying the acquitted charge, 
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so long as that conduct has been proved by a prepon-
derance of the evidence.’ ”) (quoting United States v. 
Watts, 519 U.S. 148, 157 (1997) (per curiam)). Indeed, 
18 U.S.C. § 3661 provides that “[n]o limitation shall 
be placed on the information concerning the back-
ground, character, and conduct of a person convicted 
of an offense which a court of the United States may 
receive and consider for the purpose of imposing an 
appropriate sentence.” 

 District courts enjoy discretion in determining 
what information to consider at sentencing, and 
Lucas cites no authority for the distinction that he 
urges us to adopt, nor do we see the logic in such a 
distinction. The district court was free to punish 
Lucas more severely on the basis of relevant conduct, 
and found that he had committed the underlying 
offense of attempted kidnapping by a preponderance 
of the evidence. By calculating what guidelines sen-
tence would have applied, the district court merely 
attempted to provide a guidelines-related framework 
to take account of the dismissed offense. Perhaps this 
caused some confusion, but the court committed no 
procedural error. Indeed, the district court reiterated 
that the applicable guidelines sentence was seven 
years, and that would be the starting point in its 
determination of an appropriate sentence. 

 Next, Lucas asserts that even if it was permissi-
ble for the district court to calculate the applicable 
guidelines sentence for attempted kidnapping, the 
court nevertheless incorrectly calculated the offense 
level. Lucas claims that the district court erred in 
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finding that a three-level reduction under U.S.S.G. 
§ 2X1.1(b) was unavailable. Under § 2X1.1(b)(1), a 
three-level reduction is provided for crimes that were 
attempted but not completed. However, this reduction 
only applies if the defendant had not “completed all 
the acts the defendant believed necessary for success-
ful completion of the substantive offense or the cir-
cumstances demonstrate that the defendant was 
about to complete all such acts but for apprehension 
or interruption by some similar event beyond the 
defendant’s control.” U.S.S.G. § 2X1.1(b)(1). 

 The district court found that the three-level 
reduction would not have applied for attempted 
kidnapping because Lucas carried out all the acts he 
believed necessary to complete the underlying offense 
of kidnapping. This, Lucas argues, was procedural 
error because he never even saw CG – CG’s mother 
closed the door on Lucas after he pointed a gun at her 
– and therefore he never completed all of the acts he 
believed necessary to kidnap CG. He would need to 
have brought CG to his car and forced him into the 
trunk to have completed all of the acts necessary; this 
Lucas did not do, and thus he was entitled to a three-
level reduction. 

 Lucas’s logic mistakenly relies on his victim’s 
responses, rather than on the defendant’s own acts, 
which are the only thing the guidelines mention. In 
United States v. Emmett, 321 F.3d 669 (7th Cir. 2003), 
we found that the three-level reduction in § 2X1.1 did 
not apply to a defendant who attempted a bank 
robbery on two separate occasions by walking into a 
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bank and handing the teller a note demanding money. 
Both times, the tellers refused to comply with his 
demands. Although he did not receive any money, we 
held that the fact that the defendant failed “does not 
mean that he did not think he was doing everything 
he needed to do in order to succeed.” Id. at 673-74. 
Likewise, Lucas thought that he did everything 
necessary to complete the kidnapping: he drove to 
CG’s home, pointed a gun at CG’s mother’s face, and 
demanded that CG come to the door. He would have 
succeeded, but for the quick thinking of CG’s mother. 
This is enough to disqualify him for the downward 
adjustment provided by § 2X1.1. 

 Lucas further argues that the district court 
committed procedural error by applying a prohibited 
upward departure based on § 4A1.3, inadequacy of 
criminal history. According to § 2K2.4, when a district 
court calculates the sentence for a conviction of 
§ 924(c), Chapter 4 “shall not apply to that count of 
conviction.” U.S.S.G. § 2K2.4(a). After discussing the 
fact that Lucas was on conditional release in Massa-
chusetts for illegal possession of firearms, the district 
court stated that “this egregious conduct . . . warrants 
an upward variance pursuant to section 4A1.3.” 
(Sent. Tr. at 29.) Because such a departure was 
prohibited, Lucas argues he is entitled to resentenc-
ing. 

 The concept of departures was rendered obsolete 
when the guidelines were made advisory in Booker, 
543 U.S. at 226-27. See United States v. Miranda, 505 
F.3d 785, 792 (7th Cir. 2007). But district courts can 
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still take guidance from the departure provisions in 
the guidelines and apply them by way of analogy 
when assessing the § 3553(a) factors. See United 
States v. Guyton, 636 F.3d 316, 320 n.2 (7th Cir. 
2011); United States v. Schroeder, 536 F.3d 746, 756 
(7th Cir. 2008). The district court’s duty is to properly 
calculate the guidelines range and then come up with 
a reasonable sentence under § 3553(a). United States 
v. Munoz, 610 F.3d 989, 994 (7th Cir. 2010). 

 The district court did not commit procedural 
error because it correctly calculated the applicable 
guidelines sentence of seven years for the conviction 
of § 924(c). The court then appropriately considered 
and explained the relevant § 3553(a) factors when 
determining whether to apply a sentence outside the 
guidelines range, and applied § 4A1.3 by way of 
analogy. Lucas was out on bond for illegal possession 
of weapons in Massachusetts when he committed the 
present offense, and the district court could have 
considered this same fact without reference to 
§ 4A1.3. See United States v. Jackson, 547 F.3d 786, 
793 (7th Cir. 2008) (“[A]fter Booker, a sentencing 
court is no longer required to follow § 4A1.3 when 
imposing an above-guidelines sentence.”). The district 
court was attempting to ground its analysis in the 
guidelines and committed no error in doing so. 

 
B. Reliable Evidence 

 Lucas next argues that the district court erred by 
sentencing him based on facts it failed to find by a 



15a 

preponderance of the evidence. Sentencing courts 
have discretion to draw conclusions about the testi-
mony given and evidence introduced at sentencing. 
United States v. England, 555 F.3d 616, 622 (7th Cir. 
2009). Due process requires that sentencing determi-
nations be based on reliable evidence, rather than 
speculation or unfounded allegations. United States v. 
Santiago, 495 F.3d 820, 824 (7th Cir. 2007). “Evidence 
will satisfy this requirement if it bears sufficient 
indicia of reliability to support its probable accuracy.” 
Id. (internal quotation marks and punctuation omit-
ted). Generally, facts considered at sentencing must 
be proved by a preponderance of the evidence. Eng-
land, 555 F.3d at 622. 

 Lucas argues that the district court based its 
lengthy sentence on the sheer speculation that had 
CG answered the door – rather than his mother – 
Lucas would have kidnapped and harmed him. Lucas 
maintains that he only intended to scare CG, not 
kidnap or harm him, and thus there was insufficient 
evidence for the district court to punish him on this 
basis. Moreover, Lucas argues that, in any event, the 
district court failed to find that Lucas would have 
kidnapped CG by a preponderance of the evidence. In 
support of this contention, Lucas points to a number 
of statements the district court made when discussing 
the egregious facts of the case. For example, the 
district court stated, “I don’t know what would have 
happened had someone else answered the door.” 
(Sent. Tr. at 27.) Because the district court did not 
know what would have happened, Lucas posits, it 
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failed to find that he intended to kidnap CG by a 
preponderance of the evidence. 

 Lucas’s argument is unavailing. It was not specu-
lation that Lucas wanted to kidnap CG; there were 
an abundance of facts supporting this finding. Lucas 
told others that he planned to kill CG, he paid some-
one $500 to learn CG’s home address, he removed the 
emergency-release latch from the trunk of his car so 
that CG would have no means of escape, he drove to 
CG’s home armed with an entire arsenal, and he 
pointed a gun at CG’s mother’s face after demanding 
to see CG. Certainly, these facts allowed the district 
court to infer that Lucas intended to do more than 
simply scare CG. 

 Lucas conflates the worry of the district court 
that Lucas planned to kill CG with the court’s finding 
that Lucas attempted to kidnap CG. Some of the 
facts, especially those contested by Lucas at sentenc-
ing, suggested that Lucas may have planned to kill 
CG and bury his body in the holes Lucas prepared 
outside his home in Massachusetts. This thought 
deeply disturbed the district court, which is why it 
reiterated that it did not know what would have 
happened had CG answered the door. But the court 
made clear that it was not basing its sentence on this 
speculative possibility, stating that it was “almost 
beside the point whether [the holes in the cave near 
Lucas’s home] are graves.” (Sent. Tr. at 10.) Rather, 
what influenced the court’s decision, and what the 
district court found by a preponderance of the evi-
dence, was that Lucas attempted to kidnap CG. As we 
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discussed above, the district court went so far as to 
find that Lucas completed all the steps he believed 
reasonably necessary to complete the underlying 
offense of kidnapping. The court did not rely on 
speculation in sentencing Lucas. 

 
C. Diminished Capacity 

 Lucas next claims that the district court erred by 
treating his diminished capacity as an aggravating 
factor rather than a mitigating factor. A district court 
is not required to accept a defendant’s argument that 
a mitigating factor warrants a lower sentence, United 
States v. Garthus, 652 F.3d 715, 718 (7th Cir. 2011), 
but must address “all of a defendant’s principal 
arguments that are not so weak as to not merit 
discussion,” United States v. Johnson, 643 F.3d 545, 
549 (7th Cir. 2011) (internal quotation marks omit-
ted). Diminished capacity is a “ground of recognized 
legal merit for seeking a lesser sentence,” United 
States v. Portman, 599 F.3d 633, 637 (7th Cir. 2010) 
(internal quotation marks omitted), and refers to 
cognitive or psychological limitations that fall short of 
insanity, severe mental retardation, or dementia, 
Garthus, 652 F.3d at 717. These limitations contrib-
ute to the crime for which a defendant is being sen-
tenced by “reducing – though not eliminating – his 
ability to appreciate the wrongfulness of his acts, or 
by reducing his ability to avoid committing them.” Id. 

 At sentencing, Lucas argued that he should 
receive a reduced sentence because he committed the 
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offense while suffering from diminished capacity due 
to a number of psychological conditions, most notably 
Asperger’s Syndrome. These conditions, Lucas ar-
gued, did not allow him to appreciate the significance 
of his behavior. Moreover, the report submitted by Dr. 
Marcus reasoned that Lucas’s behavior was a result 
of a manic episode, likely triggered by a prescription 
for Provigil. The report speculated that Lucas would 
never have planned or carried out his road trip, save 
for the manic episode. The district court rejected 
Lucas’s arguments, pointing out that “most people 
with Asperger’s or bipolar disorders do not act out 
criminally at all, much less harm themselves and 
travel across the country to kidnap a child.” (Sent. Tr. 
at 30-31.) The district court also disagreed with the 
conclusions of Dr. Marcus’s report, noting that Lucas 
took extensive steps to plan the kidnapping long 
before he was prescribed Provigil. 

 Lucas now contends that the district court treat-
ed the psychological conditions underlying his pur-
ported diminished capacity as an aggravating factor 
and increased his sentence on this basis. For exam-
ple, the district court stated: “[M]ost bipolar people 
don’t, even in a manic episode, don’t go off and en-
danger others. I mean, to me, it cuts at least the other 
way as much as it does that I should find it a mitigat-
ing circumstance.” Id. at 16. Lucas construes the 
court’s assertion that “it cuts at least the other way” 
to mean that the district court necessarily treated the 
condition as an aggravating factor. Moreover, imme-
diately prior to announcing Lucas’s sentence, the 
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district court doubted whether “Lucas appreciates the 
impact of his actions even now” and stated that “an 
incapacity to understand the significance of his 
actions[ ]  fundamentally describes what led to this 
tragedy.” Id. at 31. These statements, Lucas argues, 
demonstrate that the district court treated Asperger’s 
Syndrome and his other psychological conditions as 
an aggravating factor. 

 Lucas, however, mischaracterizes the district 
court’s statements. These statements do not demon-
strate that the court was treating his psychological 
conditions as an aggravating factor. Instead, the court 
used these statements to reject Lucas’s argument 
that he should receive a reduced sentence due to his 
purported diminished capacity. See Portman, 599 F.3d 
at 638 (“Of course . . . a district court could find 
diminished capacity but choose not to reduce a sen-
tence. For example, a court could find that the de-
fendant would remain dangerous after treatment.”). 
The district court did not believe a reduced sentence 
was warranted because Lucas committed the offense 
despite his parents’ extensive efforts to help their son 
control his behavior. For example, the district court 
noted that Lucas was “enrolled in counseling, special 
education and life skills programs,” his parents 
provided further support “through behavioral modifi-
cation programs at home,” and that “it’s hard to think 
of what else two parents could have done for a son 
they loved who had a profound disorder.” (Sent. Tr. at 
22.) Thus, given the extent of personal and profes-
sional support Lucas received throughout his troubled 
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life, even if Lucas’s purported diminished capacity 
contributed to the commission of the crime, a reduced 
sentence was not appropriate because Lucas would 
likely remain dangerous after treatment. 

 In any event, the court also made clear that it did 
not believe that individuals suffering from Asperger’s 
were more likely to engage in criminal behavior. 
Thus, there is no basis to conclude that the district 
court treated Lucas’s diminished capacity as an 
aggravating factor, rather than reasonably rejected 
Lucas’s argument and refused to reduce his sentence.4 
See United States v. Lange, 445 F.3d 983, 986 (7th 
Cir. 2006) (upholding sentencing court’s rejection of 
diminished capacity based on defendant’s “Asperger’s-
like” syndrome). 

 
 4 Even if the district court had treated Lucas’s diminished 
capacity as an aggravating factor, it is not clear that this 
necessarily would have been impermissible. See Garthus, 652 
F.3d at 717-18 (“From a ‘just deserts’ standpoint, diminished 
capacity argues for a lighter sentence, but from the standpoint of 
preventing recidivism it argues for a heavier one. . . . [U]nder 
the Booker regime a sentencing judge can adopt his own penal 
philosophy. And so he can disregard the guidelines’ classification 
of diminished capacity as a mitigating factor, regard it as an 
aggravating factor, or regard it as a wash.” (internal citations 
omitted)). But see United States v. Durham, 645 F.3d 883, 898 
(7th Cir. 2011) (“[T]he distinction between diminished capacity 
and personal characteristics that either increase or decrease the 
risk of recidivism (i.e., aggravating or mitigating factors) is an 
important one. A finding of diminished capacity should never be 
treated as an aggravating factor for sentencing purposes.”) 
(citing Portman, 599 F.3d at 638). 
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D. Rehabilitative Purposes 

 Lucas next claims that the district court length-
ened his sentence to promote his rehabilitation. In 
Tapia v. United States, 131 S. Ct. 2382 (2011), the 
Supreme Court held that the Sentencing Reform Act 
precludes a district court from imposing or lengthen-
ing a prison term in order to promote a criminal 
defendant’s rehabilitation. See 18 U.S.C. § 3582(a) 
(instructing sentencing courts to “recogniz[e] that 
imprisonment is not an appropriate means of promot-
ing correction and rehabilitation”). In so holding, the 
Court remanded for resentencing because the district 
court specifically selected the length of the sentence 
to ensure that the defendant would be eligible to 
participate in a 500-hour drug-treatment program. 
Tapia, 131 S. Ct. at 2392-93. But the Court also 
emphasized that it was not error for a district court to 
discuss the opportunities for rehabilitation within 
prison or the benefits of specific treatment or training 
programs. Id. at 2392. District courts are also permit-
ted to urge the Bureau of Prisons to place an offender 
in a prison-treatment program. Id. 

 The district court briefly mentioned rehabilita-
tive programs while sentencing Lucas. After imposing 
a sentence of 210 months, the district court stated 
that “[s]uch a sentence will serve to hold the defen-
dant accountable, serve as a deterrent, protect the 
community, provide the opportunity for rehabilitative 
programs and achieve parity with sentences of simi-
larly-situated offenders.” (Sent. Tr. at 32.) The district 
court concluded by stating: “[H]opefully, too, you can 
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find interest in education and training – all of which I 
know you plan to pursue while in prison – that will 
direct you to something better upon your release.” Id. 
at 35. Lucas now contends that in making these brief 
statements, the district court relied on the opportuni-
ty for rehabilitation in lengthening Lucas’s sentence. 

 Contrary to Lucas’s contention, the district court 
did what Tapia plainly allows: discuss the opportuni-
ties for rehabilitative programs while Lucas is im-
prisoned. As the Supreme Court stated, “[A] court 
properly may address a person who is about to begin 
a prison term about these important matters.” Tapia, 
131 S. Ct. at 2392. There is no indication that the 
district court chose the length of the sentence based 
upon the greater opportunities for rehabilitation a 
longer prison sentence allowed. Although “imprison-
ment is not an appropriate means of promoting 
correction and rehabilitation,” 18 U.S.C. § 3582(a), 
the mere mention that Lucas would have the oppor-
tunity to take part in rehabilitative programs is not 
prohibited under Tapia. 

 
E. Illegality of the Sentence 

 Lucas next argues that any sentence above seven 
years was illegal as a matter of law. Under 18 U.S.C. 
§ 924(c)(1)(A)(ii), a defendant will be “sentenced to a 
term of imprisonment of not less than 7 years” for 
brandishing a firearm during and in relation to any 
crime of violence. Lucas argues that because the 
statute does not specify a maximum sentence, such as 
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life imprisonment, that the specific sentence of seven 
years is required and any sentence other than seven 
years is illegal. We need not spend much time dis-
pensing with this argument. 

 We have previously stated that “convictions 
under § 924(c)(1)(A) carry a statutory maximum 
sentence of life imprisonment, regardless of what 
subsection the defendant is sentenced under.” United 
States v. Sandoval, 241 F.3d 549, 551 (7th Cir. 2001). 
The Supreme Court came to a similar conclusion 
while addressing § 924(c)’s mandatory minimum 
sentences, stating that “[s]ince [§ 924(c)(1)(A)’s] 
subsections alter only the minimum, the judge may 
impose a sentence well in excess of seven years, 
whether or not the defendant brandished the fire-
arm.” Harris v. United States, 536 U.S. 545, 554 
(2002) (emphasis added). And the dissent agreed with 
this particular conclusion by stating, in support of its 
position that a finding that the defendant brandished 
a firearm must be made by a jury, that such a finding 
changes the “penalty range for a conviction” under 
§ 924(c)(1)(A) from “five years to life in prison” to 
“seven years to life imprisonment.” Id. at 575-76 
(Thomas, J., dissenting). 

 Our sister circuits agree, holding that because 
Congress set out a statutory minimum but not a 
maximum in § 924(c)(1)(A), it implicitly authorized 
district courts to impose a sentence up to a maximum 
of life imprisonment. See United States v. Shabazz, 
564 F.3d 280, 289 (3d Cir. 2009); United States v. 
Johnson, 507 F.3d 793, 798 (2d Cir. 2007); United 
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States v. Dare, 425 F.3d 634, 642 (9th Cir. 2005); 
United States v. Avery, 295 F.3d 1158, 1170 (10th Cir. 
2002); United States v. Cristobal, 293 F.3d 134, 147 
(4th Cir. 2002); United States v. Pounds, 230 F.3d 
1317, 1319 (11th Cir. 2000) (per curiam); United 
States v. Sias, 227 F.3d 244, 246 (5th Cir. 2000). 
Lucas’s sentence of 210 months was not illegal be-
cause it was below the maximum sentence of life 
imprisonment. 

 
F. Substantively Unreasonable 

 Lucas finally challenges his sentence of 210 
months as substantively unreasonable. We review the 
district court’s above-range sentence under an abuse 
of discretion standard, in light of the sentencing 
factors of 18 U.S.C. § 3553(a). See Gall, 552 U.S. at 
51; United States v. Courtland, 642 F.3d 545, 550 (7th 
Cir. 2011). A sentence outside the advisory guidelines 
range is not presumptively unreasonable; instead, we 
defer to the sentencing court when “the factors in 18 
U.S.C. § 3553(a), when taken as a whole, justify the 
extent of the variance from the guidelines.” United 
States v. Wise, 556 F.3d 629, 632-33 (7th Cir. 2009). 
Under this analysis, “the farther the judge’s sentence 
departs from the guidelines[,] the more compelling 
the justification based on factors in section 3553(a) 
that the judge must offer in order to enable the court 
of appeals to assess the reasonableness of the sen-
tence imposed.” Courtland, 642 F.3d at 550 (internal 
quotation marks and punctuation omitted). A court’s 
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explanation may be sufficient even if not framed in 
terms of a departure from the guidelines. Id. 

 Lucas argues that the sentence is substantively 
unreasonable for two reasons. First, he contends that 
the 210-month sentence for a § 924(c) violation repre-
sents such a substantial increase over the applicable 
guidelines sentence of 84 months that it is unprece-
dented. As evidence, he points to the Supreme Court’s 
opinion in United States v. O’Brien, where Justice 
Kennedy noted that “most courts impose the manda-
tory minimum of 7 years’ imprisonment for brandish-
ing a nonspecific weapon and the longest sentence 
that has come to the litigants’ or the Court’s attention 
is 14 years.” 130 S. Ct. 2169, 2177 (2010). Because the 
Supreme Court could not identify a case where a 
defendant received more than a fourteen-year sen-
tence for the same offense, and he received a seven-
teen-and-one-half-year sentence, Lucas posits that 
the sentence is substantively unreasonable. 

 Lucas’s contention is unavailing. As discussed 
above, the maximum sentence for a conviction of 
§ 924(c) is life imprisonment. Lucas’s sentence was 
(obviously) below this statutory maximum. The fact 
that we are unable to identify another case where a 
criminal defendant received a longer term of impris-
onment does not render the sentence unreasonable; 
there must always be a first. 

 Moreover, Lucas undercuts his own argument by 
noting the unusual procedural circumstances of his 
sentence. In most cases, a § 924(c) conviction is 
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accompanied by a conviction for an underlying of-
fense, and the seven-year mandatory minimum under 
§ 924(c)(1)(A)(ii) would operate as a consecutive 
sentence. A defendant in such a case would necessari-
ly already be facing a sentence greater than seven 
years without an upward variance from the mandato-
ry minimum sentence for the § 924(c) conviction. And 
if the sentencing judge decided it was appropriate to 
increase the defendant’s sentence above the aggre-
gate guidelines range for the two offenses, he could do 
so based on the defendant’s conviction for the under-
lying offense, rather than the § 924(c) conviction. 
Given this set of circumstances, it is entirely expected 
that a longer sentence for a conviction of § 924(c) is 
unusual. But because the underlying conduct of 
attempted kidnapping was dismissed pursuant to the 
plea agreement, Lucas was in a different situation 
from most defendants sentenced under § 924(c). 

 Second, Lucas argues that, given the magnitude 
of the variance from the guidelines sentence, the 
district court failed to offer compelling justification 
under 18 U.S.C. § 3553(a) for the sentence imposed. 
We find no merit to this argument because the dis-
trict court justified its sentence using the § 3553(a) 
factors. The district court discussed at length the 
violent nature of Lucas’s offense, which involved a 
premeditated, meticulous plan to kidnap and harm a 
minor, as well as Lucas’s personal characteristics. 
The court then noted that at the time of the offense, 
Lucas was on conditional release in Massachusetts 
for illegal possession of firearms. The district court 
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also found that the guidelines did not adequately take 
into consideration the “seriousness of the offense” 
under § 3553(a)(2) because the relevant conduct in 
the dismissed count of attempted kidnapping was not 
otherwise considered under the guidelines sentence. 
We find the district court offered compelling justifica-
tion for the sentence it imposed, and the sentence was 
substantively reasonable. 

 
III. CONCLUSION 

 For the foregoing reasons, we AFFIRM Lucas’s 
sentence. 

 


