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INTEREST OF AMICUS CURIAE 

This brief amicus curiae in support of Petitioner  
is filed on behalf of the Council On State Taxation 
(“COST”).  COST is a non-profit trade association 
formed in 1969 to promote equitable and nondis-
criminatory state and local taxation of multijuris-
dictional business entities.1

                                            
1 No counsel for a party authored this brief in whole or in 

part, and no person or entity other than amicus curiae has made 
a monetary contribution to the preparation or submission of this 
brief.  The parties received timely notice of amicus’ intent to file 
this brief.  Written consent of all parties to the filing of this brief 
has been filed with the Clerk of this Court. 

  COST represents nearly 
600 multistate businesses in the United States, 
including companies in every industry.  Many COST 
members while conducting their ordinary business 
practices hold property belonging to others, that may 
or may not be abandoned by the true owners of the 
property.  The recent trend among the states is to 
capture this property by drastically shortening the 
period after which property is deemed “abandoned.”  
The states are shortening these periods without 
regard to whether the property is actually aban-
doned, but instead make the changes simply to boost 
state revenues while at the same time impermissibly 
ignoring the detrimental impact this has on well-
established business practices.  For instance, as in 
the petitioner’s situation, some businesses use the 
owners’ property for investment purposes to compen-
sate the business for the service they are providing to 
the property owners.  While there is no dispute that 
property held by business may become abandoned  
at same point—and therefore lawfully subject to 
escheat—states may not simply declare that property 



2 
is abandoned in order to abscond with the profits of 
private enterprise. 

The Petitioner has persuasively articulated the 
Constitutional bases for the Court granting Certio-
rari in this case, and COST will not rehash those 
arguments. Rather, COST seeks to provide this  
Court with an additional viewpoint on a question of 
nationwide importance arising from the decision 
below.  Altering business relationships in order for 
the state to confiscate private property simply to 
obtain revenue for state expenditures is one of the 
most oppressive realities businesses face today. 
Businesses depend on the stability and certainty of 
applicable laws when they conduct their affairs.  For 
a government to provide a set of rules that govern 
a business transaction, and then change those 
rules long after specific business transactions occur 
because the government wants the revenue flies in 
the face of common sense and good government.  And, 
most importantly, it offends the Due Process Clause 
of the Fourteenth Amendment to the United States 
Constitution.  COST asks this Court to grant the 
Petition for Certiorari and reverse the Court of 
Appeals.   

SUMMARY OF THE ARGUMENT 

It is a given that people sometimes lose track of 
their property.  They change jobs, move, become ill, 
or just plain forget about it.  As a result, they may 
forget about a bank account, a security deposit, or 
some other piece of property.  Recognizing this, New 
Jersey, as do the other states, has laws that author-
ize a state agency to take temporary custody of 
private property left “unclaimed” by its owner after  
a prescribed period.  Property becomes “unclaimed” 
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when a third party holds it for a period specified by 
statute.  When the period has lapsed, a state’s law 
will require the holders of unclaimed property to 
deliver it into a state’s custody for safekeeping. A 
state’s dominion over the property is essentially 
custodial, and upon submission of a proper claim, the 
state is required to return the property to its owner.  

Unfortunately, New Jersey and other states have 
decided in recent years that they want custody of 
property that neither the holder nor its owners have 
ever considered to be abandoned.  These changes are 
primarily done through the shortening of dormancy 
periods.  Unless this Court reviews this case, New 
Jersey and other states will believe that they have 
unfettered power to decide when property has become 
abandoned and accordingly subject to state receiver-
ship.   

Carried to an extreme, a state could argue that it 
has the right to take any private property with 
impunity simply by re-defining what it considers 
abandoned, ownerless and escheatable property 
without reference to whether the property is truly 
abandoned.  There would be nothing, for example, to 
prevent a state from declaring legally parked cars left 
unattended overnight, or a home left unoccupied for a 
week while the homeowner is on vacation, as 
“abandoned” and “ownerless” property subject to 
confiscation by the state through escheat.  These are 
egregious examples that all would agree the state 
had acted unconstitutionally in depriving the owners 
of their private property without just compensation 
and due process.  The statutory abandonment periods 
are so short that there is no factual basis for a 
statutory presumption that the property has been 
abandoned.  There is no principled reason to distin-
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guish the New Jersey law at issue here where the 
undisputed record demonstrates that the property is 
not abandoned and there is no prospect that the 
State will reunite the property with its owner. New 
Jersey’s motivation is to obtain additional revenue 
rather than protect the property owners.  

ARGUMENT 

I. The Unconstitutional Confiscation of 
Property by New Jersey and Other States 
by Shortening Dormancy Periods is 
Motivated Purely by the Quest for 
Revenue and is Harmful to Business 
Relationships 

As fully explained by the petitioner, the purchasers 
of travelers cheques in no way benefit from New Jer-
sey’s custodianship—the petitioner still has to honor 
those travelers cheques when they are redeemed.  It 
is abundantly clear that New Jersey only wants to be 
the custodian of this property in order to use those 
funds obtained from the Petitioner to fund the State’s 
operations, not to protect and safekeep those funds 
for, or reunite them with, the true owners.  In doing 
so, New Jersey has crossed the line of being a “safe 
keeper” to that of being an unconstitutional “confisca-
tor.”  This rush to grab revenue also substantially 
impairs the relationship between businesses and 
their customers. 

Over the years, lawmakers have made many 
changes to abandoned property laws that impact the 
residents of the various states and holders in unfa-
vorable ways.  At issue here is New Jersey’s 12-year 
shortening of the dormancy period for travelers 
cheques from 15 years to three years. New Jersey is 
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not alone in using abandoned property laws for 
improper purposes; California serves as another 
example of the statutory erosion of abandoned prop-
erty laws to gain revenue at the expense of protecting 
the true owners of the property.  This has been 
acknowledged by state officials, including California 
State Controller John Chiang, who said, “[r]estric-
tions in the law over the past two decades have created 
a ridiculously ineffective program for reuniting owners 
with their lost or forgotten property.”  Chiang 
Sponsors Legislation to Reform Unclaimed Property 
Program, Press release from Controller John Chiang, 
May 24, 2007. 

The experience in California, like New Jersey, 
serves as a typical example of how abandoned prop-
erty laws have drastically and unfavorably evolved in 
recent years—simply because states covet additional 
revenue. California law originally provided that the 
dormancy period, for most types of property, after 
which assets are deemed to be abandoned, was 16 
years but was later reduced to seven years. Cal. Civ. 
Pro. Code Ann. § 1513 (West 2012).  It was ultimately 
reduced again—in 2003—to three years, a change 
that was no doubt made to obtain additional revenue.  
Id.  Similarly, California initially paid 5% com-
pounded annual interest for the time California held 
assets and converted them to cash, but that was then 
lowered to 1%, and then to the current law where no 
interest is paid.  Id.  

California’s notice requirements to the absent own-
ers witnessed similar erosion.  Before 1996, the Cali-
fornia Code required the Controller to mail a notice 
to each owner of property valued at greater than 
twenty-five dollars that had escheated to the State.  
Id.  After 1996, the law was changed so that the Con-



6 
troller was required to mail such a notice only if the 
escheated account contained a social security num-
ber.  Similarly, the requirement to publish such 
notice in the newspaper evolved from publication of 
the owners’ names and associated assets in a news-
paper in the county where the property owners were 
last known to live, to highly general advertisements—
not necessarily in the city or county associated with 
the property owner—that contained no names or 
specifics about the seized assets.  While state legisla-
tures have never said alterations were motived by a 
desire for revenue, the simple fact is that abandoned 
property changes are typically incorporated into an 
overall budget discussion. The discussions are not 
usually targeted to changing the laws of how to 
appropriately protect property owners. 

States collected $22.8 billion in 2003 in abandoned 
property—44 percent more than they collected in 
2000—according to the most current survey by the 
National Association of Unclaimed Property Admin-
istrators. FAQ of National Association of Unclaimed 
Property Administrators available at http://www. 
naupa.org. Other estimates indicate that state 
governments are currently sitting on nearly $40 
billion of abandoned property.  Id.  Although the 
amount of abandoned property returned to its right-
ful owners has also increased—from $500 million in 
1999 to $1 billion in 2003 and $1.7 billion in 2006—
that amount pales in comparison to the amount 
escheated to the states.  Free Money?  States Might 
Have Your Unclaimed Cash, Chicago Sun-Times.  
July 13, 2005.  Historically, states have returned less 
than one-fourth of all abandoned property to its 
rightful owners.  Unclaimed Assets Overflow State 
Treasuries All Over U.S.”, New Standard.  September 
29, 1996.  Recent “acclaims” by Massachusetts indi-
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cate that last year it returned only 4.2% of the prop-
erty it held.2

If states are not successfully reuniting owners with 
their property, where is the money going?  The 
answer, in many states, is that it is used to help bal-
ance a State’s budget.  In litigation challenging Cali-
fornia’s administration of its abandoned property 
regime, the State argued that if the court stopped the 
receipt of abandoned property, California’s coffers 
would stand to lose approximately $600 million every 
year.   See Taylor v. Chiang, 2007 WL 1628050  
Case 2:01-cv-02407-WBS-GGH, Order re: Preliminary 
Injunction, (E.D. Cal. June 1, 2007). In response, the 
court offered the following strong and unwavering 
admonition: 

 

“…the primary purpose of the [ abandoned prop-
erty law] is not supposed to be to raise revenue 
for the state.  The Controller’s webpage says the 
law was enacted ‘to prevent holders of unclaimed 
property from using your money and taking it 
into their business income.’  If the purpose of the 
law is, as the Controller has reportedly said, to 
reunite owners with their lost or forgotten prop-
erty, its ultimate goal should be to generate little 
or no revenue at all for the state.” 

Id. 

The reality is that New Jersey and many other 
states balance their budgets on the backs of the 
owners whose property ultimately becomes reporta-
                                            

2 Massachusetts is holding $2B in unclaimed property, yet 
only returned $84M in the 2012 fiscal year.  Massachusetts 
Treasurer press release, July 12, 2012, available at http:// 
www.mass.gov/treasury/about/media-pubs/treas-press-rel/2012/ 
treasury-returns-84m-in-unclaimed-property.html 
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ble as abandoned property; and on the backs of the 
businesses holding the property, whose business 
models depend on being able to invest funds received 
from owners, as both the holders and owners 
intended. “Whatever the reason, states are finding 
unclaimed property audits to be an easy source of 
significant new revenues and, better yet, one that 
doesn’t require imposition of new taxes or even new 
legislation.”  Houghton and Coalson, 1600.01 T.M., 
Unclaimed Property (2005).  

Recent statements from the Nevada State Treas-
urer highlight how reliant states are becoming on 
abandoned property:  “The state budget is benefiting 
[from abandoned property collections] as well, with 
$97.4 million being transferred to the general fund 
from FY2012, which ended June 30.  [Treasurer] 
Marshall said it is the largest such transfer from  
the Unclaimed Property Division in state history, 
surpassing the $83.7 million transferred in Fiscal 
Year 2011.”  Sean Whaley, Record Year for Unclaimed 
Property Returned to Owners, Nevada Public News, 
Aug 9, 2012.  

In Delaware, a default state for remitting aban-
doned property for many companies—60% of Fortune 
500 companies are incorporated in Delaware—
abandoned property makes up more than 15% of 
state revenue and is one of the State’s top three 
revenue sources. Delaware Fiscal Notebook (2011).  
Revenue from “abandoned property” is third only to 
individual income tax and franchise tax revenue.  A 
Delaware newspaper headline several years ago, 
trumpeting abandoned property collections from just 
one company, read: “$51.5 Million Windfall Cuts Del-
aware Deficit”. 51.5 Million Windfall Cuts Delaware 
Deficit, The News Journal.  January 15, 2003.  
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The growth in Delaware’s revenue receipts from 

abandoned property between 1989 and 2011 is truly 
astounding.  In 1989, the State received no revenue 
from abandoned property.  In 1996, the State added 
$76 million from abandoned property to its general 
revenue fund.  Five years later, the revenue attribut-
able to abandoned property receipts had more than 
doubled to $163 million. In 2010, Delaware cashed in 
a whopping $493.1 million in abandoned property.  
Delaware Fiscal Notebook (2011). And what about the 
true property owners that are owed this money?  
They will never know as Delaware, along with several 
other states, uses statistical sampling in its aban-
doned property tax audits.  The statistical sampling 
methodology used makes no attempt to locate the 
true owner of the property the State confiscates from 
a business.  To put Delaware’s abandoned property 
revenue in perspective, Delaware’s primary revenue 
source is its personal income tax.  Delaware collected 
$893 million in personal income tax revenue in 2010. 

The revenue amounts collected from abandoned 
property in other states, like New York, are also 
astonishing.  New York State collected $886 million 
from abandoned property between April 2011 and 
March 2012.  New York is currently “safekeeping” 
$12 billion dollars in abandoned property.  New York 
returned only $314 million last year to absent 
owners, which means the state only returned about 
2.6% of the lost funds they are holding.  Fact Sheet on 
Unclaimed Funds, News from the Office of the New 
York State Comptroller Alan G. Havesi (undated). 

In addition to the questionable motivation for 
changes to abandoned property laws, the harm to 
business relationships caused by this rush to convert 
abandoned property into state revenue is readily 
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apparent.  Concerning the instant case, travelers 
cheques do not expire, may be redeemed at any time 
for full face value, and, indeed, 90 percent of travel-
ers cheques are redeemed within 15 years of 
purchase.  Petitioner does not charge a fee for the 
purchase or use of a travelers cheque; rather, it in-
vests the proceeds during the period between issu-
ance and redemption. New Jersey’s dramatic reduc-
tion in the dormancy period clearly damages the 
company’s relationship with its customers and its 
long-standing business practices.  

Further, application of abandoned property laws  
to business-to-business transactions—for example, 
involving rebates or credit balances between business 
associations—is a growing, lucrative source of state 
revenue that purely, on a retroactive basis, comes 
from reworking settled expectations among sophisti-
cated commercial parties. These forms of “abandoned 
property” are often asserted on audit, long after the 
transactions giving rise to the credit balances have 
been completed and, often, resolved in subsequent 
business dealings. 

The interference of abandoned property admin-
istration in business relationships reaches absurd 
heights when stock investments are sold off by the 
state without the stockholder’s knowledge, ostensibly 
for the purpose of protecting the stockholder. Califor-
nia’s abuse of this practice was rebuked by federal 
courts, but other states, particularly Delaware, have 
explored similar actions. See Taylor v. Chiang, 2007 
WL 1628050 Case 2:01-cv-02407-WBS-GGH, Order 
re: Preliminary Injunction, (E.D. Cal. June 1, 2007). 

Delaware has recently escalated tension between 
companies and shareholders when they shortened the 
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dormancy period from five years to three years.  See 
Del. Code Ann. tit. 12 § 1198(a) (2012) 

In sum, the State cannot simply declare property 
“abandoned” for its own gain, particularly where the 
State is not doing anything to return the property to 
its rightful owner.  The reliance on the shortening of 
dormancy periods to raise revenue has caused states 
to unilaterally alter normal business relationships.  
Drastic alterations, like those by New Jersey, so 
unfairly and inequitably interfere with business 
operations that they violate the businesses’ constitu-
tional rights under the Due Process Clause of the 
Fourteenth Amendment to the United States Consti-
tution.   

CONCLUSION 

The petition for writ of certiorari should be 
granted. 

Respectfully submitted, 

TODD A. LARD 
Counsel of Record  
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