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i 

 
COUNTERSTATEMENT OF 

QUESTION PRESENTED 
 

 Whether Petitioner has presented compelling 
reasons to grant the Petition, where every Circuit 
except one (the Ninth Circuit) applies the McDonnell 
Douglas analysis to negative factor and retaliation 
claims under the Family and Medical Leave Act of 
1993, 29 U.S.C. §§ 2601 et seq. (FMLA) as the Eighth 
Circuit did below, and where, even if a Circuit conflict 
exists, the Petitioner loses under any articulation of 
the test for such claims. 
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CORPORATE DISCLOSURE STATEMENT 

PURSUANT TO SUPREME COURT RULE 29.6 
 

 Respondent Employers Mutual Casualty Com-
pany does not have a parent corporation and there is 
no publicly held company that owns 10% or more of 
its stock. 
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INTRODUCTION 

 Petitioner has presented no compelling reasons 
for her Petition for a Writ of Certiorari (Petition) to be 
granted. Sup. Ct. R. 10. First, there is no “wide, deep, 
and persistent” conflict among the Circuits regarding 
the courts’ treatment of negative factor and retalia-
tion claims under the Family and Medical Leave Act 
of 1993 (FMLA), 29 U.S.C. §§ 2601 et seq. The Eighth 
Circuit’s application of the McDonnell Douglas analy-
sis to such claims is consistent with the overwhelm-
ing majority of the Circuits. 

 Second, the Eighth Circuit’s decision holds that 
even if that Circuit were to accept Petitioner’s inter-
pretation of negative factor FMLA claims, the result 
would be the same. The Eighth Circuit concluded that 
whether a negative factor claim falls within the scope 
of 29 U.S.C. § 2615(a)(1) or (a)(2), the prohibited ac-
tivity is a form of intentional discrimination, requir-
ing proof of discriminatory intent. Thus, the court 
held that summary judgment in favor of Respondent 
was appropriate under any test because the record 
was void of any such intent. Consequently, any con-
flict among the Circuits is immaterial to the outcome 
here, and, based on the undisputed material facts, 
Petitioner would lose under any articulation of the 
law. 

 Finally, the Eighth Circuit properly resolved this 
matter in favor of Respondent based on undisputed 
material facts. Petitioner insists the lower court made 
erroneous factual findings and/or misapplied what 
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she believes should be the controlling law. Such an 
argument does not support the compelling reasons re-
quirement for granting the Petition. See Sup. Ct. R. 10 
(“A petition for a writ of certiorari is rarely granted 
when the asserted error consists of erroneous factual 
findings or the misapplication of a properly stated 
rule of law.”). 

 This case does not warrant review by this Court, 
and the Petition should be denied. 

---------------------------------  --------------------------------- 
 

COUNTERSTATEMENT OF THE FACTS 

 The facts are accurately set forth in the lower 
courts’ decisions. Pet. App. 1-7; Pet. App. 19-27. 

 To the extent the Petition filed by Petitioner 
Donna Lovland (Lovland) includes misstatements of 
the facts, Sup. Ct. R. 15.2, Respondent Employers 
Mutual Casualty Company (EMC) directs the Court’s 
attention to Section C, infra, of Reasons for Denying 
the Petition. 

---------------------------------  --------------------------------- 
 

REASONS FOR DENYING THE PETITION 

 The Petition should be denied because there is 
not a substantial conflict among the courts of appeals 
on the question presented. Moreover, any supposed 
conflict among the Circuits is immaterial to the out-
come here, and Petitioner would lose under any 
articulation of the law. Finally, Petitioner continues 
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to insist the lower court made erroneous factual 
findings and/or misapplied the law; such grounds do 
not warrant review by this Court. 

 
A. The Eighth Circuit’s Analysis of Lovland’s 

Negative Factor Claim Is Consistent With 
The Overwhelming Majority Of The Circuits 
And There Is No Widespread Conflict. 

1. The Analysis Used By The Eighth Circuit 
Is Consistent With The Overwhelming 
Majority Of The Circuits. 

 Under Eighth Circuit precedent, an employee can 
bring two types of claims under the FMLA: (1) “in-
terference” claims for which the employee alleges 
the employer denied or interfered with the em- 
ployee’s substantive FMLA rights, based on 29 U.S.C. 
§ 2615(a)(1); and (2) “retaliation” claims for which the 
employee alleges the employer discriminated against 
her for exercising her FMLA rights, based on 29 
U.S.C. § 2615(a)(2). Wierman v. Casey’s Gen. Stores, 
638 F.3d 984, 999 (8th Cir. 2011); Phillips v. Mathews, 
547 F.3d 905, 909 (8th Cir. 2008); Stallings v. Huss-
mann Corp., 447 F.3d 1041, 1050 (8th Cir. 2006).  

 Lovland asserted a “negative factor” claim under 
the FMLA, arguing EMC “used” her FMLA-protected 
absences when it issued a corrective action notice 
based on attendance and when it later terminated her 
employment. The FMLA’s prohibition against dis-
crimination by employers includes “consideration of 
an employee’s use of FMLA leave as a negative factor 
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in an employment action.” Stallings, 447 F.3d at 1051 
(quoting Darby v. Bratch, 287 F.3d 673, 679 (8th Cir. 
2002)). See also Hite v. Vermeer Mfg. Co., 446 F.3d 
858, 865 (8th Cir. 2006) (“[The FMLA] prohibits em-
ployers from discriminating or ‘retaliating’ against 
an employee for asserting her rights under the Act. 
Therefore, an employer may not consider ‘an em-
ployee’s use of FMLA leave as a negative factor in 
an employment action.’ ” (quoting Darby, 287 F.3d at 
679)). The federal regulation implementing the neg-
ative factor prohibition cautions that “employers can-
not use the taking of FMLA leave as a negative factor 
in employment actions, such as hiring, promotions 
or disciplinary actions.” 29 C.F.R. § 825.220(c). The 
Eighth Circuit considers such negative factor claims 
to arise under the prohibition against discrimination 
and retaliation in the FMLA, applying the familiar 
McDonnell Douglas burden-shifting framework, in 
the absence of direct evidence of retaliation.1 Pet. 

 
 1 Because the employer’s intent is immaterial to an inter-
ference claim, but vitally important to proving a retaliation 
claim, the courts have imposed different burdens of proof for the 
two claims. Stallings, 447 F.3d at 1050-51. For an interference 
claim, the employee must only show that she was entitled to 
the benefit denied. Id. at 1050. The analysis applied to a retalia-
tion claim is more detailed. An employee can prove retaliation 
through direct or circumstantial evidence. Phillips, 547 F.3d 
at 912; Hite, 446 F.3d at 865. If the employee does not have 
direct evidence of retaliation, the claim is analyzed under the 
McDonnell Douglas burden-shifting framework. Phillips, 547 
F.3d at 912 (citing McDonnell Douglas Corp. v. Green, 411 U.S. 
792, 802-06 (1973)). 
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App. 9-14; Stallings, 447 F.3d at 1050-51; Hite, 446 
F.3d at 865. Contrary to Eighth Circuit precedent, 
however, Lovland attempted to characterize her claim 
as one for interference under 29 U.S.C. § 2615(a)(1), 
rather than a retaliation claim under 29 U.S.C. 
§ 2615(a)(2), in order to escape the necessity of prov-
ing intent and pretext on the part of EMC. The lower 
courts rejected her attempts. Pet. App. 11-14; Pet. 
App. 29-30.  

 As even Lovland recognizes, the overwhelming 
majority of the other courts of appeals consider nega-
tive factor claims and claims for which the employee 
alleges the employer punished her for taking FMLA 
leave2 to be retaliation-based claims to which the 
McDonnell Douglas analysis applies in the absence of 
direct evidence of retaliation. See, e.g., Mellen v. Trs. 
of Boston Univ., 504 F.3d 21, 26-27 (1st Cir. 2007) 
(concluding plaintiff ’s negative factor claim was 
an FMLA retaliation claim; stating: “We have distin-
guished the FMLA’s prescriptive provisions, which 
set forth substantive entitlements and for which an 
employer’s subjective intent is irrelevant, from its 

 
 2 Lovland inaccurately claims this case involves “a distinct, 
but frequently recurring, fact pattern: the employer did not re-
fuse to permit the employee to take FMLA-authorized leave, nor 
did it deny reinstatement; however, the employer later punished 
her for taking statutorily authorized leave.” Petition, at 12-13 
(Emphasis in original). As set forth in Section C, infra, of Rea-
sons for Denying the Petition, and as found by the lower courts, 
the record is void of any evidence that EMC punished Lovland 
for taking FMLA leave. 
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proscriptive ones, for which the employer’s motiva- 
tion is central, Colburn [v. Parker Hannifan/Nichols 
Portland Div.], 429 F.3d [325,] 331-32 [(1st Cir. 
2005)], and we have noted that negative factor claims 
should be characterized as proscriptive, Hodgens v. 
Gen. Dynamics Corp., 144 F.3d 151, 159-60 (1st Cir. 
1998).”); Colburn, 429 F.3d at 335 (stating the First 
Circuit “has long held that where . . . a plaintiff did 
not show direct evidence of retaliation, he or she 
could use the inferential model of showing intent un-
der a modified version of the framework established” 
by McDonnell Douglas, and further noting that, 
“[w]ith perhaps the exception of the Ninth Circuit . . . 
all other circuits have decided to use the same frame-
work”) (Footnotes omitted); Potenza v. City of New 
York, 365 F.3d 165, 167-68 (2d Cir. 2004) (per curiam) 
(holding McDonnell Douglas analysis applied to plain-
tiff ’s retaliation claim where plaintiff alleged he was 
punished for exercising his FMLA rights); Yashenko v. 
Harrah’s NC Casino Co., L.L.C., 446 F.3d 541, 550-51 
(4th Cir. 2006) (holding plaintiff ’s FMLA retalia- 
tion claim based on termination following FMLA 
leave was subject to burden-shifting framework of 
McDonnell Douglas); Hunt v. Rapides Healthcare 
Sys., L.L.C., 277 F.3d 757, 768 (5th Cir. 2001) (“When 
an employee claims that an employer has punished 
her for exercising her right to take FMLA leave, that 
claim is analyzed under the McDonnell Douglas frame-
work.”); King v. Preferred Technical Grp., 166 F.3d 
887, 889-91 (7th Cir. 1999) (citing negative factor 
language of 29 C.F.R. § 825.220(c), and noting that 
because the regulation bars certain discriminatory 
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conduct, such protections are proscriptive in na- 
ture, and claims arising thereunder are subject to 
McDonnell Douglas analysis; plaintiff asserted claim 
of retaliatory discharge based on termination after 
FMLA leave); Metzler v. Fed. Home Loan Bank of 
Topeka, 464 F.3d 1164, 1170-80 (10th Cir. 2006) (ap-
plying McDonnell Douglas analysis to plaintiff ’s 
FMLA retaliation claim based on termination after 
FMLA leave); Brungart v. Bellsouth Telecomms., Inc., 
231 F.3d 791, 797-98 (11th Cir. 2000), cert. denied, 
532 U.S. 1037 (2001), (holding that, in the absence of 
direct evidence of discrimination by the employer, 
court applies McDonnell Douglas burden-shifting 
framework to a claim of retaliation under FMLA 
where plaintiff claimed employer terminated her 
after she submitted an application for FMLA leave); 
Gleklen v. Democratic Cong. Campaign Comm., 199 
F.3d 1365, 1367 (D.C. Cir. 2000) (where plaintiff 
asserted she was fired after taking FMLA maternity 
leave, claim is retaliation-based to which McDonnell 
Douglas analysis applies). 

 
2. Lovland Cannot Show Any “Wide, Deep 

And Persistent” Conflict Requiring This 
Court’s Involvement. 

 In support of her assertion of a “wide, deep and 
persistent” conflict among the Circuits regarding the 
treatment of negative factor claims, Lovland cites to 
the Third, Sixth and Ninth Circuits. A careful review 
of those authorities reveals her argument is mis-
placed and erroneous. 
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 First, Lovland asserts the Third Circuit conflicts 
with the Eighth Circuit and “applies the ‘negative 
factor’ test from the Department of Labor regula-
tions.” Petition, at 15. As support for this alleged 
conflict, Lovland cites Conoshenti v. Public Service 
Electric & Gas Co., 364 F.3d 135 (3d Cir. 2004). 
However, in Conoshenti, the Third Circuit expressly 
declined to decide whether the McDonnell Douglas 
analysis applies to FMLA negative factor claims in 
the absence of direct evidence. In that case, the court 
analyzed the plaintiff ’s negative factor claim arising 
out of his discharge from employment to be a retalia-
tion-based claim: “It is apparent from the face of 
§ 825.220(c) that to be successful on this claim, 
Conoshenti must show that (1) he took an FMLA 
leave, (2) he suffered an adverse employment deci-
sion, and (3) the adverse decision was causally re-
lated to his leave.” (Footnote omitted). This three-part 
test is the method by which a plaintiff establishes a 
prima facie retaliation claim, not an interference 
claim. Phillips, 547 F.3d at 912 (citing Smith v. Allen 
Health Sys., Inc., 302 F.3d 827, 832 (8th Cir. 2002)). 
The Third Circuit further noted: “Even though 29 
C.F.R. § 825.220(c) appears to be an implementation 
of the ‘interference’ provisions of the FMLA, its text 
unambiguously speaks in terms of ‘discrimination’ 
and ‘retaliation,’ and we shall, of course, apply it in a 
manner consistent with that text.” Conoshenti, 364 
F.3d at 147 n.9. 

 Also of importance, in Conoshenti, the employer 
did not contest that the record contained direct 
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evidence of the plaintiff ’s FMLA leave having been 
a factor in the employer’s decision to discharge him. 
Id. at 147. Because the plaintiff had direct evidence, 
the court applied the Price Waterhouse framework, 
which shifts the burden to the employer to prove it 
would have fired the plaintiff even if it had not con-
sidered the plaintiff ’s FMLA leave. Id. (citing Price 
Waterhouse v. Hopkins, 490 U.S. 228 (1989)). Due 
to the presence of direct evidence, the McDonnell 
Douglas analysis was inapplicable in Conoshenti and 
thus the court was not required to rule on the issue 
before this Court: 

Because there is such direct evidence here 
and Price Waterhouse accordingly places the 
burden of showing the absence of but-for 
cause on the employer, we have no occasion 
to consider whether the reference in 29 
C.F.R. § 825.220(c) to a “negative factor” 
makes it unnecessary for the plaintiff to 
prove but-for causation in FMLA retaliatory-
discharge cases unaffected by Price Waterhouse. 
See Bachelder, 259 F.3d at 1124 (holding that 
to prevail on a claim under § 825.220(c), a 
plaintiff “need only prove by a preponderance 
of the evidence that her taking of FMLA-
protected leave constituted a negative factor 
in the decision to terminate her”). 

Conoshenti, 364 F.3d at 147 n.10. 

 More importantly, the Third Circuit recently 
stated it will follow what it called the “prevailing rule 
of the federal courts” in applying the McDonnell 
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Douglas analysis to FMLA negative factor and retali-
ation claims based on circumstantial evidence: 

Although this Court has not specifically 
ruled that McDonnell Douglas applies to 
FMLA-retaliation claims based on circum-
stantial evidence, this is implied by our ap-
plication of Price Waterhouse to claims based 
on direct evidence, Conoshenti, 364 F.3d at 
147, and is the prevailing rule of the 
federal courts, see, e.g., Colburn v. Parker 
Hannifin/Nichols Portland Div., 429 F.3d 
325, 331-32 (1st Cir. 2005); Potenza v. City 
of New York, 365 F.3d 165, 167-68 (2d Cir. 
2004); King v. Preferred Technical Grp., 166 
F.3d 887, 891 (7th Cir. 1999). 

Lichtenstein v. Univ. of Pittsburg Med. Ctr., No. 11-
3419, 2012 WL 3140350, at *6 n.11 (3d Cir. Aug. 3, 
2012) (Emphasis added). 

 Thus, the Third Circuit is not in conflict with the 
Eighth Circuit and the majority of Circuits, and does 
not support Lovland’s assertion of a widespread con-
flict requiring this Court’s involvement. 

 Second, Lovland asserts “[c]ases from the Sixth 
Circuit, too, have applied the ‘negative factor’ test.” 
Petition, at 15. However, as Lovland readily admits, 
a recent case from the Sixth Circuit applied the 
McDonnell Douglas analysis to a FMLA retaliation 
claim. See Petition, at 16; Donald v. Sybra, Inc., 667 
F.3d 757, 761-63 (6th Cir. 2012). In fact, the court 
in Donald stated “[t]here is no doubt that this 
Court applies the McDonnell Douglas burden-shifting 
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framework to FMLA retaliation suits when the plain-
tiff produces indirect evidence of a causal connection 
between the protected activity and the adverse em-
ployment action.” 667 F.3d at 762. The Sixth Cir- 
cuit more recently affirmed its application of the 
McDonnell Douglas analysis to a claim of FMLA 
retaliation. Seeger v. Cincinnati Bell Tel. Co., L.L.C., 
681 F.3d 274, 283 (6th Cir. 2012). 

 Thus, the Sixth Circuit also is not in conflict with 
the Eighth Circuit and the majority of Circuits, and 
also does not support Lovland’s assertion of a wide-
spread conflict requiring this Court’s involvement.3 

 
 3 Moreover, the cases from the Sixth Circuit cited by 
Lovland do not stand for the assertion that a 29 C.F.R. 
§ 825.220(c) negative factor claim is an interference-based claim 
under 29 U.S.C. § 2615(a)(1), for which the McDonnell Douglas 
analysis does not apply. See Hunter v. Valley View Local Schs., 
579 F.3d 688, 692-94 (6th Cir. 2009) (plaintiff presented direct 
evidence in support of her FMLA negative factor retaliation 
claim where employer admitted to considering FMLA absences 
in support of its conclusion that employee had excessive absences; 
given such direct evidence, Price Waterhouse burden-shifting 
framework applied); Bryant v. Dollar Gen. Corp., 538 F.3d 394, 
399-402 (6th Cir. 2008), cert. denied, 555 U.S. 1138 (2009) (view-
ing a negative factor claim as one involving discrimination 
and retaliation under 29 U.S.C. § 2615(a)(2)); Cavin v. Honda of 
America Mfg., Inc., 346 F.3d 713, 726-27 (6th Cir. 2003) (due to 
employer’s overly stringent internal notice requirements regard-
ing leave, employer erroneously thought plaintiff ’s absences 
were not FMLA-qualifying and considered such absences in its 
decision to terminate plaintiff such that employer’s considera-
tion of those absences was a negative factor). 
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 The only Circuit that refuses to apply the 
McDonnell Douglas analysis to FMLA negative factor 
claims is the Ninth Circuit, as evidenced by its 
decsion in Bachelder v. America West Airlines, Inc., 
259 F.3d 1112 (9th Cir. 2001). However, one Cir- 
cuit conflicting with all the others does not create 
a sufficiently widespread conflict to warrant this 
Court’s involvement. Moreover, the Bachelder deci-
sion is highly distinguishable from the case at bar. 
In Bachelder, the employer admitted it terminated 
the plaintiff ’s employment because of her absences 
from work. 259 F.3d at 1125-26. The question was 
whether those absences were covered by the FMLA. 
Id. at 1126. The Ninth Circuit held that, if they were, 
then the employer’s decision to terminate her consti-
tuted an impermissible interference with her FMLA 
rights, whether the employer intended to interfere or 
not. Id. at 1125-26, 1130. The court further held that 
in such a case, the McDonnell Douglas burden-
shifting analysis is inapplicable. Id. at 1125. Having 
found that the absences were protected by the FMLA, 
and because the employer expressly admitted that it 
considered those absences as a negative factor in its 
decision to terminate the plaintiff, the court reversed 
summary judgment in favor of the employer on the 
FMLA interference claim. Id. at 1131-32. 

 Here, as the Eighth Circuit concluded based on 
the undisputed material facts, EMC did not use or 
consider any of Lovland’s FMLA absences when it 
decided to issue a corrective action notice based on 
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her poor attendance history and when it later decided 
to terminate her employment, in part for violating the 
terms of the corrective action notice. Pet. App. 5, 13-
14. Thus, Lovland’s FMLA absences were never a 
negative factor in EMC’s employment decisions. The 
analysis in Bachelder, therefore, does not impact this 
case or the Eighth Circuit’s analysis below. 

 Lovland seeks review by this Court under the 
theory of a “deep, wide and persistent” conflict among 
the Circuits. Yet, no such conflict exists. To the extent 
Lovland has directed this Court’s attention to a Cir-
cuit conflict in the treatment of the proper burden 
and allocation of proof for negative factor FMLA 
claims, the conflict is limited to one Circuit, the Ninth 
Circuit. Lovland has failed to present compelling 
reasons for this Court to grant the Petition at this 
time. The Petition should be denied. 

 
B. Any Circuit Conflict Is Immaterial To The 

Outcome Of This Case. 

 The foregoing analysis demonstrates the absence 
of a widespread conflict among the Circuits regarding 
the treatment of FMLA negative factor claims. More-
over, any supposed conflict among the courts of ap-
peals is immaterial to the outcome of this case 
because Lovland would lose under any articulation of 
the law. As the Eighth Circuit thoroughly explained, 
even accepting Lovland’s interpretation of 29 U.S.C. 
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§ 2615(a)(1) and 29 C.F.R. § 825.220(c), the result 
remains the same: 

[I]t is important to note that summary judg-
ment was appropriate in this case even if a 
§ 2615(a)(1) interference claim may be based 
upon proof that an employee’s use of FMLA 
leave was a “negative factor” in a subsequent 
adverse employment action. Lovland care-
fully avoids the question whether EMC has 
any factual defense to her negative factor 
theory, which she presents as a form of strict 
liability because EMC’s intent is irrelevant. 
This is clearly contrary to Eighth Circuit 
cases holding that § 2615(a)(1) is not a strict 
liability statute – an employer is not liable 
for interference if its adverse decision was 
unrelated to the employee’s use of FMLA 
leave. See Throneberry v. McGehee Desha 
Cnty. Hosp., 403 F.3d 972, 977-81 (8th Cir. 
2005); accord Estrada v. Cypress Semicon-
ductor (Minn.) Inc., 616 F.3d 866, 871 (8th Cir. 
2010); Phillips, 547 F.3d at 915 (Colloton, J., 
concurring).4 The flaw in Lovland’s theory 
lies in assuming the no-intent rule applies 
if the universe of interference claims is radi-
cally expanded. As the First Circuit has ex-
plained in a line of FMLA decisions, “We 
have distinguished the FMLA’s prescriptive 

 
 4 The Eighth Circuit is not alone in holding the FMLA is 
not a strict liability statute. Edgar v. JAC Prods., Inc., 443 F.3d 
501, 507-08 (6th Cir. 2006); Twigg v. Hawker Beechcraft Corp., 
659 F.3d 987, 1006 (10th Cir. 2011) (quoting Metzler, 464 F.3d at 
1180). 
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provisions, which set forth substantive enti-
tlements and for which an employer’s subjec-
tive intent is irrelevant, from its proscriptive 
ones, for which the employer’s motivation is 
central, and we have noted that negative fac-
tor claims should be characterized as pro-
scriptive.” Mellen v. Trs. of Boston Univ., 504 
F.3d 21, 26 (1st Cir. 2007) (citations omitted); 
accord Conoshenti v. Pub. Serv. Elec. & Gas 
Co., 364 F.3d 135, 147-48 (3d Cir. 2004); King 
v. Pfd. Technical Grp., 166 F.3d 887, 891 (7th 
Cir. 1999). Whether a proscriptive right is 
claimed under 29 U.S.C. § 2615(a)(1) or (a)(2) 
does not change the fact that the prohibited 
activity is, at bottom and by the explicit lan-
guage of 29 C.F.R. § 825.220(c), a form of in-
tentional discrimination. 

Pet. App. 11-13 (Emphasis in original).5 Applying the 
facts of this case to that analysis, the Eighth Circuit 
held: 

 
 5 Lovland makes an assumption that she likely would have 
overcome summary judgment had the Eighth Circuit applied the 
standards employed by the Third and Ninth Circuits for nega-
tive factor claims. Petition, at 10, n.2; Petition, at 17-20. Her 
assumption is faulty based upon the facts and analyses relevant 
to those decisions. As set forth herein, supra, in Conoshenti, 
the Third Circuit examined a negative factor retaliation claim 
where the employer conceded there was direct evidence of 
retaliation, meaning the McDonnell Douglas analysis did not 
apply. Conoshenti, 364 F.3d at 147. There is no such direct 
evidence here. Additionally, the Eighth Circuit found Lovland 
failed to preserve error on her last-minute argument regarding 
alleged direct evidence of retaliation. Pet. App. 14. Further, the 
facts of the Ninth Circuit’s decision in Bachelder are so greatly 

(Continued on following page) 
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Viewing Lovland’s negative factor claim from 
this perspective, it fails for lack of proof of 
the requisite discriminatory intent. EMC 
conceded that its prior corrective action was 
a “negative factor” in Lovland’s subsequent 
termination. But Lovland failed to show that 
taking eighteen hours of retroactively desig-
nated FMLA leave was a “negative factor” 
that caused or even influenced EMC’s deci-
sion to take corrective action. 

Pet. App. 13. The court set forth the undisputed 
material facts as to the extensive process EMC un-
dertook in calculating Lovland’s absences, noting that 
Lovland’s non-FMLA-protected absences “dwarfed” 
the 18 hours of FMLA-protected leave erroneously in-
cluded in the corrective action notice. Id. The court 
then concluded her FMLA interference claim failed: 

Because the corrective action notice was not 
influenced by FMLA leave, it was plainly a 
relevant and legitimate “negative factor” in 
determining that Lovland’s “no-call-no-show” 
absences on May 13 and 14, 2009, warranted 
termination. Thus, as in Estrada, 616 F.3d at 
871-72, the undisputed facts show that EMC 
would have made the same decisions whether 
or not Lovland was afforded the retroactively 
designated FMLA leave. 

Pet. App. 13-14 (Emphasis in original). 
 

distinguishable as to make that analysis inapplicable here as 
well. No reason exists for the Eighth Circuit to apply the anal-
yses of the Third and Ninth Circuits. 
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 The Eighth Circuit thoroughly examined and re-
futed Lovland’s arguments. When presented with an 
opportunity to rehear the case en banc, the Eighth 
Circuit rejected her offer, Pet. App. 42-43, perhaps 
because even under her strained interpretation of the 
FMLA and federal regulation, Lovland loses. Even if 
there were a conflict between the Circuits, this Court 
can await a case where resolution of the conflict 
makes a difference to the outcome. This is not such a 
case. The Petition should be denied. 

 
C. The Petition Improperly Seeks This Court’s 

Review Of The Eighth Circuit’s Factual 
Findings And Application Of The Law. 

 In an attempt to avoid the impact of the Eighth 
Circuit’s finding that Lovland would lose under any 
test, the Petition asserts the Eighth Circuit made 
erroneous factual findings (Petition, at 17-18; Peti-
tion, at 18 n.12) and misapplied the law (Petition, at 
19). Such arguments are not grounds on which a 
Petition is customarily granted. Sup. Ct. R. 10. See 
also Ross v. Moffitt, 417 U.S. 600, 616-17 (1974) 
(“This Court’s review . . . is discretionary and depends 
on numerous factors other than the perceived cor-
rectness of the judgment we are asked to review.”); 
N.L.R.B. v. Pittsburgh S.S. Co., 340 U.S. 498, 503 
(1951) (explaining this Court “is not the place to 
review a conflict of evidence nor to reverse a Court of 
Appeals because were we in its place we could find 
the record tilting one way rather than the other, 
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though fair-minded judges could find it tilting either 
way.”). 

 Further, as found by both the district court and 
the Eighth Circuit, several key undisputed material 
facts were crucial to the courts’ conclusions. Pet. App. 
2-7; Pet. App. 19-27. 

 Unsatisfied with the lower courts’ rulings, 
Lovland seeks to re-argue the facts. The time to do so 
has passed. Further, several facts in this case render 
it unique, making it a case unworthy of this Court’s 
time and attention. First, EMC gave Lovland an 
opportunity to retroactively designate absences as 
FMLA leave, which it was not required to do, as the 
Eighth Circuit recognized. Pet. App. 9-10, n.6 (citing 
29 C.F.R. § 825.301(d) (“the employer may retro-
actively designate leave as FMLA leave” and retro-
active designation allowed only if the employer and 
employee “mutually agree”)).6 Second, the inclusion of 
the 18 hours of FMLA-protected leave in the correc-
tive action notice was nothing more than an adminis-
trative error. Pet. App. 3-4.7 Third, the undisputed 

 
 6 To the extent the Petition insinuates that Roxanne 
Hillesland, not Bloomburg, was the first EMC employee to raise 
the possibility of retroactive FMLA leave for Lovland, see 
Petition, at 4-5, EMC submits this is a misstatement of the 
facts. Sup. Ct. R. 15.2. 
 7 The Eighth Circuit noted that Lovland’s email retroactively 
designating FMLA leave created some ambiguity regarding the 
specific days requested. Pet. App. 4, n.2. The district court also 
recognized Lovland’s email was “internally inconsistent.” Pet. 
App. 35. 
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facts show that EMC did not intend to include any 
FMLA-protected leave in the corrective action notice 
as the notice itself specifically stated: “This corrective 
action notice does not include any days that you 
reported as FMLA.” Pet. App. 5. Fourth, two months 
after Lovland received the corrective action notice, 
which warned Lovland that she “must carry a reserve 
of PTO in [her] bank at all times,” Lovland depleted 
her PTO bank when she took off time from work to 
care for her terminally ill father. Pet. App. 6. To ac-
commodate her during that difficult time, Bloomburg 
gave Lovland five “manager-approved” days of paid 
FMLA leave. Id. Fifth, as the Eighth Circuit stated: 
“Lovland admitted that EMC never denied a FMLA 
request, discouraged her from taking FMLA leave, or 
failed to reinstate her following FMLA leave.” Pet. 
App. 9 n.6. Such unique facts demonstrate the falsity 
of Lovland’s assertion that this case involves “a 
distinct, but frequently recurring, fact pattern.” 
Petition, at 12-13. The facts further demonstrate that 
EMC never “punished” Lovland for taking FMLA 
leave, as she would have this Court believe. Lovland’s 
efforts to re-argue the facts should be rejected, and 
the Petition should be denied. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 The Petition for a Writ of Certiorari should be 
denied. 
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