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QUESTIONS PRESENTED

Police officers entered an apartment building in
hot pursuit of a person who sold crack cocaine to an
undercover informant.  They heard a door slam, but
were not certain which of two apartments the trafficker
fled into.  A strong odor of marijuana emanated from
one of the doors, which prompted the officers to believe
the trafficker had fled into that apartment.  The
officers knocked on the door.  They then heard noises
which indicated that physical evidence was being
destroyed.  The officers entered the apartment and
found large quantities of drugs.  The Kentucky
Supreme Court originally held that the officers created
the exigency of destruction of physical evidence,
rendering the quantities of drugs discovered
suppressible fruit of the poisonous tree.  This Court
granted certiorari on the issue of police created
exigencies and held that police will not be deemed to
have created an exigency except through actual or
threatened Fourth Amendment violations.  On remand,
the Kentucky Supreme Court once again held that the
evidence should have been suppressed, ruling that (1)
the hot pursuit exception to the warrant requirement
did not apply because the suspect was not aware he
was being pursued, and (2) exigent circumstances did
not exist permitting warrantless entry.  The two
questions presented are:

1. Is the hot pursuit exception to the warrant
requirement contingent on a subjective
determination of pursuit?
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2. What constitutes a serious offense for purposes of
dispensing with the warrant requirement; and
which of the four tests currently being used is
proper to determine when warrantless entry is
permissible?
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PETITION FOR A WRIT OF CERTIORARI

The Commonwealth of Kentucky respectfully
petitions for a writ of certiorari to review the judgment
of the Kentucky Supreme Court in this case.

OPINIONS BELOW

The Supreme Court of Kentucky’s opinion is
reported as King v. Commonwealth, — S.W.3d— , 2012
WL 1450081 (Ky. 2012).  Petitioner’s Appendix (“App.”)
82a-89a.  This Court’s opinion is reported as Kentucky
v. King, — U.S.— , 131 S.Ct. 1849 (2011). App. 51a-
81a.  The Kentucky Supreme Court’s prior opinion
(King I) is reported as King v. Commonwealth, 302
S.W.3d 649 (Ky. 2010). App. 34a-50a.  The Court of
Appeals’ decision is unreported; however, it can be
found at King v. Commonwealth, 2008 WL 697629
(Ky.App. 2008). App. 12a-33a.  The Fayette Circuit
Court’s Findings of Fact and Conclusions of Law from
the suppression hearing can be found in Petitioner’s
Appendix, App. 1a-11a.

STATEMENT OF JURISDICTION

The Supreme Court of Kentucky entered the
judgment from which relief is sought on April 26, 2012.
App. 82a.  This Court has jurisdiction pursuant to
28 U.S.C. 1257(a).  
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CONSTITUTIONAL PROVISIONS INVOLVED

Fourth Amendment to the United States Constitution

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or
things to be seized.
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STATEMENT OF THE CASE

A. Facts

On October 15, 2005, the Lexington Police
conducted an undercover “buy-bust” operation, in
which undercover informants purchased narcotics from
felony drug traffickers.  During this operation one such
felon, after selling the undercover informant crack
cocaine, began moving at a fast pace back to his
apartment.  

An undercover officer radioed to waiting patrol cars
that the felon was fleeing from the scene at a fast pace
and that they should quickly move in and apprehend
him.  Uniformed officers, waiting nearby, immediately
exited their cruisers and quickly proceeded to the
apartment building breeze-way that the fleeing felon
had entered.  

Upon entering the breeze-way, the officers heard a
door slam at the far end of the hall.  There were only
two doors into which the felon could have fled.  The
officers encountered the scent of burning marijuana,
which became stronger as they approached the
apartment doorway on the left of the hallway.  Due to
the strength of the odor at the door’s threshold, the
officers reasoned that the left rear door was the door
that had recently been slammed.  The officers reasoned
that the opening of the left rear door which allowed the
fleeing felon entry, also allowed the scent of burning
marijuana to escape the apartment.  The officers
therefore believed that the fleeing felon had entered
the apartment door on the left.  However, out of an
abundance of caution, not knowing specifically which
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door the felon entered, the police officers knocked
loudly on the left door and announced themselves three
times.

After no response, the officers heard things inside
the apartment being moved around.  Based upon their
training and experience, the officers recognized the
sounds coming from the apartment to be consistent
with the sounds of destruction of physical evidence.
Believing that they were in hot pursuit of a fleeing
felon, that the felon had recently entered the left
apartment, and that the felon was now destroying
physical evidence of his crime of trafficking, the police
officers entered the apartment.

In an attempt to locate the fleeing suspect, the
officers immediately conducted a protective sweep of
the apartment.  However, the suspect could not be
located.  After completing the protective sweep, the
officers noticed in plain view several large quantities of
both marijuana and cocaine.  At this point the officers
placed the occupants of the apartment under arrest.
Respondent was one of the occupants in the apartment
who was arrested.

B. Procedural History

1. Fayette Circuit Court

A Fayette County Grand Jury indicted Respondent
on November 21, 2005, and charged him with first-
degree trafficking in a controlled substance, trafficking
in marijuana, and being a second-degree persistent
felony offender.  Respondent moved to suppress the
evidence discovered after the warrantless entry.  After
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a suppression hearing, the Fayette Circuit Court
denied respondent’s motion to suppress.

The circuit court held that the smell of burning
marijuana coming from the apartment door provided
the probable cause for the officers to continue their
investigation.  The court went on to state that the
investigation was properly conducted by initially
knocking on the door, announcing police presence, and
awaiting a response or consensual entry.  The circuit
court held that no response from the apartment,
coupled with noises indicative of destruction of
evidence, particularly narcotics due to the smell,
constituted exigent circumstances justifying
warrantless entry into the apartment.  App. 9-10a.  

Respondent entered a conditional guilty plea,
reserving his right to appeal the circuit court’s denial
of his motion to suppress.  Respondent pled guilty to
trafficking in a controlled substance; possession of
marijuana; and persistent felony offender in the second
degree.  Respondent received an eleven-year sentence.

2. Kentucky Court of Appeals

Respondent appealed the circuit court’s denial of his
suppression motion to the Kentucky Court of Appeals.
On March 14, 2008, the Kentucky Court of Appeals
affirmed the circuit court’s denial of his motion to
suppress.  App. 12a.

The Kentucky Court of Appeals held that the
exigent circumstances exception to the warrant
requirement was not applicable, because the police had
created the exigency by knocking on the apartment
door. Nonetheless, the Court of Appeals held that the
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entry was valid under the “good faith” exception since
the officers did not take any deliberate action to evade
the warrant requirement.  App. 21-24a.  The Court of
Appeals did not specifically address the hot pursuit
exception, but noted that it could not “be concluded as
a matter of law that it was unreasonable for the police
to have believed that the suspect knew of their
presence and that they had to take immediate action to
prevent the destruction of evidence.”  App. 21a.  The
Court of Appeals stated, 

Therefore, because the police were pursuing a
suspected felony crack cocaine dealer following
a “buy-bust” operation to a particular
apartment building door and believing that
the suspect was about to destroy evidence of a
serious crime, we conclude that the
warrantless entry into King’s apartment was
valid.

App. 24a.

3. Kentucky Supreme Court

Respondent sought discretionary review of the
Kentucky Court of Appeals’ decision to the Kentucky
Supreme Court, which was granted.  On January 21,
2010, the Kentucky Supreme Court, issued a published
decision reversing and remanding the case to the trial
court, overruling the circuit court’s denial of the motion
to suppress evidence found after warrantless entry.
App. 34a.
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The Kentucky Supreme Court ruled that neither
the hot pursuit nor exigent circumstances exception
was applicable.  

As to hot pursuit, the Kentucky Supreme Court
stated that the exception did not apply because the
suspect was unaware that the police were pursuing
him.  App. 40-41a.  The court reasoned that “[a]n
important element of the hot pursuit exception is the
suspect’s knowledge that he is, in fact, being pursued.”
App. 40a.  (citation omitted).  Based upon this
reasoning the court held that since there was no direct
evidence that the suspected drug trafficker knew that
the police were in pursuit of him, the police were not in
hot pursuit.  App. 41a.  

As to exigent circumstances, the Kentucky Supreme
Court held that by knocking on the door and
announcing their presence the police officers created
the resulting exigency of destruction of evidence, and,
therefore, the police could not rely on this exigency to
effect warrantless entry.  App. 47a.

4. Supreme Court of the United States
 

This Court granted certiorari on September 28,
2010, to determine when lawful police action
impermissibly created exigent circumstances which
precluded warrantless entry.  On May 16, 2011, this
Court issued a published opinion, reversing and
remanding the case to the Kentucky Supreme Court for
further proceedings. App. 51a.

This Court ruled that the exigent circumstance rule
applies when the police do not gain entry to premises
by means of an actual or threatened violation of the
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Fourth Amendment. App. 70a.  This Court held that
“[b]ecause the officers...did not violate or threaten to
violate the Fourth Amendment prior to the
exigency...the exigency justified the warrantless
search...” App. 73a-74a.

5. Kentucky Supreme Court

On April 26, 2012, the Kentucky Supreme Court
issued a published opinion, again reversing and
remanding the case to the trial court, overruling the
circuit court’s denial of the motion to suppress evidence
found after warrantless entry. App. 82a.  

The Kentucky Supreme Court ruled that neither
the hot pursuit nor exigent circumstances exception
was applicable.  

As to hot pursuit, the Kentucky Supreme Court
reaffirmed that the exception did not apply because the
suspect was unaware that the police were pursuing
him.  App. 87a.  

As to exigent circumstances, the Kentucky Supreme
Court held that because police were not in hot pursuit
of a fleeing suspect, none of the facts involving the
undercover sale of crack cocaine were pertinent to the
analysis of whether the exigency of destruction of
physical evidence existed.  Rather the Kentucky
Supreme Court, ignoring the totality of the
circumstances, only focused on the circumstances from
the time police smelled marijuana emanating from the
back left apartment until warrantless entry was made.
Ibid.  Once the court excised all of the facts pertaining
to the undercover sale of crack cocaine and the officers’
pursuit from the totality of the circumstances, it found
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that, given only the smell of marijuana and the sounds
coming from behind Respondent’s door, no exigency
existed. App. 87a-88a.

REASONS FOR GRANTING THE WRIT

The Kentucky Supreme Court’s ruling in this case
exacerbates the division among the lower courts on two
fundamental Fourth Amendment issues and further
complicates proper police investigation.  This ruling
unduly limits proper police conduct by holding that
police must prove that a fleeing suspect knew of their
activity before they will be considered to have been in
hot pursuit.  Currently a deep split exists among the
lower courts regarding the proper test to determine
what constitutes a serious offense for purposes of
dispensing with the warrant requirement, and the
Kentucky Supreme  Court’s hot pursuit determination
is opposite reasonably objective Fourth Amendment
determinations.  Given the abiding and increasing
uncertainty in these areas of law, and because these
issues are likely to reoccur in significant numbers, this
Court should grant certiorari to review the lower
court’s decision and clarify the proper tests to be
employed.
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"The test of reasonableness under the Fourth1

Amendment is an objective one."  Los Angeles County,
California v. Rettele, 550 U.S. 609, 614 (2007) citing
Graham v. Connor, 490 U.S. 386, 397(1989) (addressing the
reasonableness of a seizure of the person).  See also Ohio v.
Robinette, 519 U.S. 33, 39 (1996) ("Reasonableness . . . is
measured in objective terms by examining the totality of the
circumstances.").

See eg. Ohio v. Robinette, 519 U.S. 33, 38 - 39 (1996)2

(objective standard dealing with removal of individuals from
vehicles); Florida v. Jimeno, 500 U.S. 248, 250 - 51 (1991)
(objective standard dealing with whether consent was
valid); Illinois v. Rodriguez, 497 U.S. 177, 188-189 (1990)
(objective standard dealing with whether consent was
valid); United States v. Place, 462 U.S. 696, 702 (1983)
(objective standard dealing with temporary detention of
personal items based on less than probable cause); Delaware
v. Prouse, 440 U.S. 648, 653-654 (1979) (objective standard
dealing with temporary detention of a motor vehicle based
on less than probable cause); Terry v. Ohio, 392 U.S. 1,
21-22 (1968) (objective standard dealing temporary

I. This Court Should Grant Certiorari to
Resolve the Conflict Over Whether the Hot
Pursuit Exception to the Warrant
Requirement is Contingent On a Subjective
Determination of Pursuit

The "touchstone of the Fourth Amendment is
reasonableness."  Florida v. Jimeno, 500 U.S. 248, 250
(1991).   This Court has consistently applied an1

objective standard to analyze Fourth Amendment
cases.  2
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detentions of individuals based on less than probable cause).
Likewise, this Court uses an objective test even in
determining an officer's good faith.  Maryland v. Garrison,
480 U.S. 79(1987) (upholding the search of an apartment
not included in the search warrant because the "objective
facts available to the officers at the time suggested no
distinction between [the suspect's] apartment and the
third-floor premises.").

See Brigham City, Utah v. Stuart, 547 U.S. 398,3

403-407 (2006) (emergency aid); Welsh v. Wisconsin, 466
U.S. 740, 749-750 (1984) (discussing exceptions to the
warrant requirement under exigent circumstances); Payton
v. New York, 445 U.S. 573, 583-590 (1980) (same); Michigan
v. Tyler, 436 U.S. 499, 509 (1978) (emergency aid); Mincey
v. Arizona, 437 U.S. 385, 393-394 (1978) (discussing
exceptions to the warrant requirement under exigent
circumstances); United States v. Santana, 427 U.S. 38, 42,
43 (1976) (hot pursuit); Coolidge v. New Hampshire, 403
U.S. 443, 474-475 (1971) (discussing exceptions to the
warrant requirement under exigent circumstances); Katz v.
United States, 389 U.S. 347, 357 (1967) (same); Schmerber
v. California, 384 U.S. 757, 770-771 (1966) (imminent
destruction of physical evidence); Ker v. California, 374 U.S.
23, 40 (1963) (plurality opinion) (same).

This Court has set forth well-established exceptions
to the warrant requirement that are necessary for
police officers to effectively carry out their duties.  3

One long established exception is when "'the exigencies
of the situation' make the needs of law enforcement so
compelling that the warrantless search is objectively
reasonable under the Fourth Amendment." Mincey v.
Arizona, 437 U.S. 385, 393-394 (1978).  
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A paradigmatic example of exigent circumstances is
the “hot pursuit” of a suspect the police reasonably
believe to be a fleeing felon.  Minnesota v. Olson, 495
U.S. 91, 100 (1990); Welsh v. Wisconsin, 466 U.S. 740,
754 (1984).  Under this exception, the police are
permitted to pursue a fleeing felon into a private
residence in order to effect an arrest.  United States v.
Santana, 427 U.S. 38, 43 (1976).  This exception is
deeply rooted in our common law heritage.
4 W. Blackstone, Commentaries on the Laws of
England, 292-93 (1775) (“Any private person [and a
fortiori a peace officer] that is present when any felony
is committed, is bound by the law to arrest the felon .
. .  And they may justify breaking open doors upon
following such felon . . .”).

This Court has not, however, described the precise
contours of this exception to the warrant requirement.
As a consequence, lower courts have subverted long-
held and broadly-applicable objective Fourth
Amendment analysis and obfuscated the hot pursuit
exception to the warrant requirement.  

At issue in this case is whether the Fourth
Amendment forbids police from acting upon this
exigency - hot pursuit - if they cannot provide
subjective proof that the suspect had knowledge of
police pursuit.  It should not; however, the Kentucky
Supreme Court and several other lower courts now
hold that it does.  

Neither the Fourth Amendment, nor this Court's
analysis of its protections, constrains law enforcement
in such a manner as to prevent their action in the face
illegal activity.  This holds true regardless of the
suspect’s subjective knowledge.  Subjective analysis
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has no place in Fourth Amendment interpretation;
rather the proper test is an objective one.  This conflict
between subjective and objective Fourth Amendment
analysis requires immediate resolution by this Court.

A. The Lower Courts Are Deeply Divided on the
Issue, Leading to Directly Contrary Results

There are currently two different tests being used
by the United States Courts of Appeals and state
courts to determine whether police are in hot pursuit.
This has resulted in an inconsistent application of
Fourth Amendment protections and the exceptions
applicable to those protections.  The two different tests
relied upon by the circuits and states are dramatic in
their differences, resulting in directly contrary results.

1. Subjective Knowledge of Police Pursuit
Required: The First Circuit, Ninth Circuit,
Georgia, Kansas, and Kentucky 

The first test relied upon by a group of circuits and
states looks to the fleeing suspect’s subjective
knowledge of police pursuit.  In these jurisdictions
when there is no proof of the suspect’s knowledge of
police pursuit, hot pursuit cannot exist. See United
States v. Baldacchino, 762 F.2d 170, 177 (1st Cir.
1985)(“Baldacchino had been on the move since the
plane crash...[was] well aware that [his] smuggling
enterprise had been discovered and that [he was] being
pursued....”)(emphasis added); United States v. George,
883 F.2d 1407, 1414-1415 (9th Cir. 1989)(“...we cannot
conclude on the record before us that the officers
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reasonably believed that Appellant either knew or was
in substantial danger of learning of his imminent
capture”); Thomas v. State, 658 S.E.2d 796, 801
(Ga.App. 2008)(“Hot pursuit need not involve a high
speed chase; the key is that the defendant is aware he
is being pursued by the police...”); State v. Nichols, 484
S.E.2d 507, 508 (Ga.App. 1997)(“...the key to “hot
pursuit” is that the defendant is aware he is being
pursued by the police...”); State v. Dugan, 276 P.3d 819,
829-830 (Kan.Ct.App. 2012)(“The evidence fails to
support a chase or some concerted effort on Dugan's
part to evade an arrest begun in a public place. That is
determinative...”); King v. Commonwealth, 302 S.W.3d
649, 653-654 (Ky. 2010) overruled on other grounds by
Kentucky v. King, — U.S.— , 131 S.Ct. 1849 (2011);
King v. Commonwealth, —S.W.3d—, 2012 WL
1450081, 3 (Ky. 2012).  

The Georgia appellate court clearly outlined the
approach taken by these circuits and states when it
held: "the key to ‘hot pursuit' is that the defendant is
aware he is being pursued by the police, and is
therefore likely to disappear or destroy evidence of his
wrongdoing if the officer takes the time to get a
warrant."  State v. Nichols, 484 S.E.2d 507, 508
(Ga.App. 1997).  The Kentucky Supreme Court adopted
the subjective inquiry outlined in Nichols in
determining that the police were not in hot pursuit of
a fleeing suspect.  App. 40a-41a ("An important
element of the hot pursuit exception is the suspect's
knowledge that he is, in fact, being pursued."),
incorrectly citing United States v. Santana, 427 U.S.
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United States v. Santana, 427 U.S. 38 (1976)4

contains no reference to subjective knowledge of pursuit and
is therefore improperly relied upon for the basis of Georgia
and Kentucky’s test.

38, 43 (1976) .  Accordingly, the Kentucky Supreme4

Court held that no hot pursuit existed in the present
case because "there [was] no evidence that
[Respondent] was aware of [the fact that uniformed
officers were in pursuit of him]."  App. 40a.

2. No Proof of Subjective Knowledge of Police
Pursuit Required: The Second Circuit, Fourth
Circuit, Fifth Circuit, Sixth Circuit, Seventh
Circuit, Eighth Circuit, Eleventh Circuit,
Louisiana, New Hampshire, Pennsylvania,
and Virginia 

The second test relied upon by a group of circuits
and states is based on the objective viewpoint of the
reasonable officer, regardless of the fleeing suspect’s
knowledge of pursuit.  In these jurisdictions the
suspect’s subjective knowledge of police pursuit is not
required to find hot pursuit. See United States v.
Crespo, 834 F.2d 267 (2nd Cir. 1987)(holding that
“while there was technically no flight” and the
defendant was unaware of police pursuit, warrantless
entry was still justified under hot pursuit exception);
United States v. Haynie, 637 F.2d 227 (4th Cir.
1980)(finding the hot pursuit exception applicable even
though defendant was unaware of police pursuit);
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United States v. Kreimes, 649 F.2d 1185 (5th Cir.
1988)(same); United States v. Bass, 315 F.3d 561 (6th
Cir. 2002)(same); Mason v. Godinez, 47 F.3d 852 (7th
Cir. 1995)(same); United States v. Ball, 90 F.3d 260
(8th Cir. 1996)(holds that the determination of whether
the hot pursuit exception exists is based on an objective
reasonable officer’s belief in flight); Hearn v. Florida,
410 F. App'x 268, 271 (11th Cir. 2011) cert. denied, 132
S. Ct. 232 (2011)(finding the existence of hot pursuit
absent specific knowledge of pursuit by the defendant);
State v. Glass, 431 So. 2d 842, 845 (La. Ct.App.
1983)(same); State v. Ricci, 739 A.2d 404, 406 (N.H.
1999)(holding that hot pursuit must be assessed from
the officer’s perspective); Commonwealth v.
Montgomery, 371 A.2d 885 (Pa.Super. 1977)(same);
Commonwealth v. Talbert, 478 S.E.2d 331 (Va.App.
1996)(same; “[hot pursuit]... must be assessed from the
officer's perspective").

Commonwealth v. Talbert, 478 S.E.2d 331, 334
(Va.App. 1996) most clearly illustrates the well-
reasoned approach to Fourth Amendment analysis
taken by this second group of circuits and states. In
Talbert the defendant argued that in order “for a
pursuit to be ‘hot,’ the suspect must be in flight,
knowing that he is being pursued.”  The Virginia Court
of Appeals disagreed.  The court noted that “hot
pursuit,” as with other exigent circumstances inquiries,
“relates to the circumstances governing the officer’s
conduct, to the situation as reasonably perceived by the
officer, and must be assessed from the officer’s
perspective.”  Ibid.  The Virginia court did not
disregard actions of the suspect.  Those actions were
merely a part of the totality of the circumstances.  Ibid.
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(“Elusive action by the suspect will bear on this
assessment, but the suspect’s awareness and
perceptions are not, as such, determinative.”).  See also
State v. Ricci, 739 A.2d 404, 406 (N.H. 1999) (following
Talbert, but deciding case under state constitution).
These circuits and states align themselves with long-
standing Fourth Amendment precedent and rely on the
objective viewpoint of the reasonable officer, given the
totality of the circumstances. See Ball, 90 F.3d 260,
263 (“An objectively reasonable police officer would
infer that the suspect who ran into the house was
attempting to escape.”).  

3. The Varying Tests Employed by the Circuits
and State High Courts Lead to Directly
Contrary Results

These varying tests have created a situation in
which directly contrary results are obtained in each
court given identical facts.  Depending on which circuit
or state this case was litigated in, different results
would be reached.

Under the test employed in the Second Circuit,
Fourth Circuit, Fifth Circuit, Sixth Circuit, Seventh
Circuit, Eighth Circuit, Eleventh Circuit, Louisiana,
New Hampshire, Pennsylvania, and Virginia the
Commonwealth would have prevailed in this case
because hot pursuit would be determined from the
viewpoint of a reasonable officer, without the
requirement to show the suspect’s subjective
knowledge of pursuit.  Under the circumstances of the
case at hand, police officers believed that they were in
hot pursuit of a fleeing drug trafficker, who had just
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moments before completed an illegal transaction.  The
police believed that the suspect knew of their presence
and was evading them to destroy evidence of his
crimes.  Therefore, based on the objective viewpoint of
the reasonable officer, regardless of the trafficker’s
subjective knowledge of pursuit, the police officers
would be found to be in hot pursuit of the felony crack
cocaine trafficker.  

In contrast, under the test employed in the First
Circuit, the Ninth Circuit, Georgia, Kansas, and
Kentucky the Commonwealth would not prevail
because it is unable to offer evidence of the trafficker’s
subjective point of view. 

The patchwork of tests used by the varying circuits
and state high courts, resulting in directly
contradictory outcomes governing the application of the
Fourth Amendment protections, should not be allowed
to stand.
 The current split among circuits has led to differing
applications of Fourth Amendment protections and the
exceptions thereto as can be easily seen when these
tests are applied to the facts at hand.  With different
and contradictory tests to determine when the hot
pursuit exception to the Fourth Amendment warrant
requirement is applicable, the lower courts cannot
effectively enforce Constitutional protections or this
Court’s mandates.  Only this Court can resolve this
ongoing conflict among the circuits and states that
continues to impact both police officers and citizens.  A
vacillating protection from unreasonable searches and
seizures denies all people this fundamental
Constitutional right.  This imperfect application of the
Fourth Amendment protections will continue to mire
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Constitutional law, until this Court addresses the
issue. 

This Court should grant certiorari to determine
whether the hot pursuit exception to the warrant
requirement is contingent on a subjective
determination of pursuit and if not, to acknowledge
and resolve the current conflict among the lower
courts, and adopt the test employed in the Second
Circuit, Fourth Circuit, Fifth Circuit, Sixth Circuit,
Seventh Circuit, Eighth Circuit, Eleventh Circuit,
Louisiana, New Hampshire, Pennsylvania, and
Virginia, relying objectively on the reasonable officer’s
viewpoint.  This issue is ripe for review; further
percolation of will not prove beneficial, as this issue
has been percolating since 1967 without consensus
among the lower courts.  Delaying review will only
result in a further fractured state of Fourth
Amendment law.

B. The Kentucky Supreme Court Erroneously
Construed the Fourth Amendment

The Kentucky Supreme Court’s holding that the
suspect must know he is being pursued before the hot
pursuit exception is applicable runs afoul of the Fourth
Amendment’s reasonableness standard, which this
Court has repeatedly held to be an objective standard
that does not look at officers’ or suspects’ subjective
intentions or thoughts.  United States v. Santana, 427
U.S. 38, 43 (1976), relied upon by the Kentucky
Supreme Court to support its holding, says nothing of
the subjective intentions of the fleeing felon.
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See also United States v. Bass, 315 F.3d 561, 562-635

(6th Cir. 2002) (officers were in hot pursuit despite having
arrived minutes after suspect fled the scene); United States
v. Haynie, 637 F.2d 227, 235-36 (4th Cir. 1980) (officer entry
into home was in hot pursuit of co-defendant who entered
house “moments before” police arrived).

In the case closest on point, Warden v. Hayden, 387
U.S. 294 (1967), this Court rejected a Fourth
Amendment challenge to a police entry into a residence
where the police were informed that a suspect, wanted
in connection with an armed robbery, had entered a
residence less than five minutes before.  Even though
the suspect was unaware he was being pursued, the
Court determined that the officers acted reasonably.
Id. at 298-99.

Hayden did not specifically employ the term “hot
pursuit.”  However, in Welsh v. Wisconsin, 466 U.S.
740, 750 (1984), this Court cited Hayden as a “hot
pursuit” case.  As the Virginia Court of Appeals put it,
“[a]lthough Hayden was unaware that he was being
pursued, the urgency of the timing and of the
circumstances confronting the police constituted their
entry into the house a ‘hot pursuit.’” Ibid.   Similarly5

here, that the fleeing felon may not have realized he
was being pursued is of no moment for Fourth
Amendment purposes.  Like the officers in Hayden, the
officers here were in hot pursuit based on an objective
determination from the reasonable officer’s point of
view.

An objective test as set forth in Talbert is also in
keeping with other aspects of the “hot pursuit”
doctrine.  For instance, whether the person being
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pursued is actually a felon is judged in terms of
objective reasonableness.  The First Circuit has held
that “an officer who is looking for a fleeing suspect and
has a reasoned basis to think that he has found the
suspect is justified in pursuing the suspect into a
house.”  United States v. Soto-Beniquez, 356 F.3d 1, 36
(1st Cir. 2004).  See also Ibid., citing  United States v.
Lopez, 989 F.2d 24, 27 (1st Cir. 1993) (holding that
police were justified under the hot pursuit doctrine in
following defendant into a house because he fit a
general description of an armed assault suspect and
ran from police when he was ordered to halt).

The objective test as set forth in Talbert is also in
keeping with Fourth Amendment jurisprudence
regarding exigent circumstances in general.  For
instance, this Court in Brigham City “clarified . . . that
whether the officers’ motivation for entering is to arrest
suspects and gather evidence or to assist the injured is
irrelevant so long as the circumstances objectively
justify the action.”  United States v. Huffman, 461 F.3d
777, 782-783 (6th Cir. 2006), citing Brigham City, 547
U.S. at 404.  

The Tenth Circuit has held that whether exigent
circumstances exists is determined by “the facts from
the viewpoint of prudent, cautious, and trained
officers.”  United States v. Porter, 594 F.3d 1251, 1258
(10th Cir. 2010) (internal quotations omitted).  See also
United States v. Scroger, 98 F.3d 1256, 1259 (10th Cir.
1996) (same); United States v. Erb, 596 F.2d 412, 419
(10th Cir. 1979) (same).  And the Tennessee Supreme
Court has described the test as follows: “The exigency
of the circumstances is evaluated based upon the
totality of the circumstances known to the
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governmental actor at the time of the entry.”  State v.
Meeks, 262 S.W.3d 710, 723 (Tenn. 2008) (internal
footnotes omitted).  Various federal circuits have
similar tests.  See e.g., United States v. Hogan, 539
F.3d 916, 922 (8th Cir. 2008); United States v. Klump,
536 F.3d 113, 117 -118 (2nd Cir. 2008); United States
v. Snipe, 515 F.3d 947, 952 (9th Cir. 2008); United
States v. Atchley, 474 F.3d 840, 850 (6th Cir. 2007);
United States v. Maldonado  472 F.3d 388, 393 (5th
Cir. 2006); Estate of Smith v. Marasco, 318 F.3d 497,
518 (3rd Cir. 2003). 

The test employed by the Kentucky Supreme Court
violates a main tenant of Fourth Amendment law –
objective reasonableness.  The Kentucky Supreme
Court takes the objective reasonableness test
ordinarily used in Fourth Amendment analysis and
replaces it with a subjectively-based test that is
grounded on the viewpoint of the accused.  This test
has no basis in our Fourth Amendment jurisprudence.
Indeed when it comes to the Fourth Amendment, this
Court has routinely stated that subjective intentions
are irrelevant.  Whren v. United States, 517 U.S. 806,
818 (1996) (“Subjective intentions play no role in
ordinary, probable-cause Fourth Amendment
analysis.”); Michigan v. Chesternut, 486 U.S. 567, 575
n. 7 (1988)(“the subjective intent of the officers is
relevant to an assessment of the Fourth Amendment
implications of police conduct only to the extent that
that intent has been conveyed to the person
confronted”).  This rule should be equally applicable to
the subjective intentions of the fleeing felons.

The Kentucky Supreme Court’s adopted test for
determining when hot pursuit exists, erroneously
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construes the Fourth Amendment and the application
of this Court’s exceptions to its protections.

Fourth Amendment protections rely upon an
objectively reasonable standard. Michigan v. Fisher, —
U.S. —, 130 S.Ct. 546, 548 (2009).  This is not a
standard that inquires into subjective views, as
Kentucky’s test does.  As is noted by the Second
Circuit, speculation by the courts as to subjective
intentions is often futile. United States v. MacDonald,
916 F.2d 766, 772 (2nd Cir. 1990) (en banc), cert.
denied, 498 U.S. 1119 (1991). This investigation into
the subjective viewpoint of suspects, may encourage
fabrication in hindsight in order to achieve the
suppression of evidence obtained after a warrantless
entry, and prove difficult for law enforcement to rebut.
Therefore, Kentucky’s test (as well as the First
Circuit’s, the Ninth Circuit’s, Georgia’s, and Kansas’s
test) is unusable.  

Proving nearly impossible to rebut, a  subjective
viewpoint test threatens to swallow the exigent
circumstances exception to the warrant requirement.
Such a test is unworkable.  This Court’s intervention is
needed to rectify this situation.    

C. The Issue is a Reoccurring One of National
Importance

As this Court has repeatedly recognized, there are
well-established exceptions to the Fourth Amendment’s
warrant requirement that are necessary for police to
effectively carry-out their duties. See Payton v. New
York, 445 U.S. 573 (1980); Welsh v. Wisconsin, 466 U.S.
740 (1984).  On a daily basis, police officers encounter
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situations in which Fourth Amendment protections are
applicable.  In most of these situations, the exceptions
to the Fourth Amendment warrant requirement are
inapplicable.  However, in the majority of those cases
which reach adjudication, one or more of those
exceptions was relied upon by police in effecting seizure
or arrest.  If the hot pursuit exception is subjectively
determined, police action is placed in question in a
wide variety of circumstances and a large number of
cases. 

The hot pursuit exception occurs quite frequently in
United States jurisprudence.  This warrant
requirement exception is employed every time an
officer must make chase.  This lawful police action
prevents flight and leads to the arrest of wanted
suspects.  Yet under the decision below and the rules
adopted by multiple jurisdictions, the police are barred
from acting in response to a suspect’s flight.  In those
jurisdictions, an officer who believes that they are in
hot pursuit, violates the Fourth Amendment by
entering a residence in response to that exigency,
unless they can provide subjective proof that the
suspect had knowledge of their pursuit.  It is critical
that this Court remove that senseless bar on the ability
of the law enforcement community to protect the
public. 

II. This Court Should Grant Certiorari to
Resolve the Conflict over What Constitutes a
Serious Offense for Purposes of Dispensing
with the Warrant Requirement When the
Exigent Circumstance of Destruction of
Evidence Is Present
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A “minor offense” does not ordinarily generate the
“exigent circumstances” which would justify a
warrantless search or arrest in the suspect’s home.
Welsh v. Wisconsin, 466 U.S. 740 (1984). In Welsh,
officers developed probable cause to believe the
defendant had recently driven his car under the
influence of alcohol. The officers went to the
defendant's home. The officers entered the home
without a warrant to arrest the defendant, in part,
because they feared the imminent destruction of
evidence that would result from the dissipation of the
alcohol in his blood. Id. at 753-54. This Court reasoned
that “an important factor to be considered when
determining whether any exigency exists [to justify a
warrantless entry] is the gravity of the underlying
offense for which the arrest is being made.” Id. at 753.
Welsh was arrested for his first driving under the
influence (DUI) offense, and, in Wisconsin, such
offenses were classified as noncriminal, civil forfeiture
offenses for which no imprisonment could be imposed.
On that basis, this Court determined the warrantless
entry was unreasonable. Id. at 754.

In Illinois v. McArthur, 531 U.S. 326 (2001), police
officers, with probable cause to believe that the
defendant had hidden marijuana in his home,
prevented him from entering the home unaccompanied
by an officer for approximately two hours while they
obtained a search warrant. Id. at 328. Concluding that
the officers' actions were reasonable and did not violate
the Fourth Amendment, this Court found “significant
distinctions” between the evidence of “nonjailable”
offenses at issue in Welsh, with the evidence of
“jailable” crimes at issue in the case. This Court held
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that “the need to preserve evidence of a ‘jailable'
offense was sufficiently urgent or pressing to justify the
restriction upon entry that the police imposed.”
McArthur, 531 U.S. at 336. Additionally, this Court
noted that:

We have found no case in which this
Court has held unlawful a temporary
seizure that was supported by probable
cause and was designed to prevent the
loss of evidence while the police diligently
obtained a warrant in a reasonable period
of time.

Id. at 334.
Prior to and since Welsh and McArthur, courts have

been divided on how to determine whether an offense
is too minor to generate the exigent circumstances
which would justify a warrantless search or arrest in a
suspect’s home. Under the facts of this case, when
officers are lawfully at a residential door and faced
with the smell of burning or burnt marijuana, courts
employ at least four different tests to determine
whether or not exigent circumstances exists to effect a
warrantless entry into the home to prevent the
destruction of evidence. These tests include: (1) a per se
rule that exigent circumstances exist or do not exist; (2)
a rule creating a distinction between misdemeanor and
felony offenses; (3) a rule creating a distinction
between violent and non-violent offenses; and (4) a rule
creating a distinction between jailable and non-jailable
offenses.
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In light of the various tests currently being
employed by the lower courts and the internal
dissonance of Welsh and McArthur, this Court’s
intervention is necessary to establish a uniform test
and clarify Fourth Amendment analysis.

A. The State and Federal Courts Are Split on this
Issue. 

There are currently four tests circulating among the
lower courts for determining what constitutes a serious
offense for purposes of dispensing with the warrant
requirement when the exigent circumstance of
destruction of evidence is present.  These varying tests
have resulted in a division among the state courts and
federal circuits that has created inconsistent Fourth
Amendment analysis.  Further percolation of this issue
is not likely to result in unification; only further
confusion among the lower courts.  This issue is ripe for
your review and only this Court can properly unify the
states and federal circuits.

1. Per Se Rule

a. Marijuana Offenses Are Per Se Sufficient:
Fourth Circuit, Arizona, California (Prior
Law), and Colorado

Under Colorado law, police officers who smell
burned marijuana after a door is opened are presented
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with sufficient exigent circumstances justifying their
forcible entry. People v. Baker, 813 P.2d 331, 333-34
(Colo. 1991) (en banc). In Baker, police officers went to
a residence to inquire about a traffic offense. Id. at 332.
After Jerald Baker opened the door, the officer “smelled
freshly burnt marijuana coming from inside the
residence” and made a forced entry. Ibid. The Supreme
Court of Colorado upheld the warrantless entry:

In this case, the officers had probable
cause to believe a crime was being
committed when they smelled burned
marijuana. Defendant Baker was aware
that the officers detected the smell of
marijuana, alerted the defendant Griffis
of the officers' presence, and then
attempted to prevent the officers from
entering the residence. These facts,
combined with the readily destructible
nature of marijuana and the propensity of
narcotics traffickers to destroy evidence of
contraband, provided the exigent
circumstances justifying the warrantless
entry into the residence and the
subsequent search pursuant to a warrant.

People v. Baker, 813 P.2d 331, 333-34 (Colo. 1991). See
also United States v. Cephas, 254 F.3d 488, 494-96 (4th
Cir. 2001) (strong smell of marijuana coming from open
door gave officer probable cause to believe that
contraband - marijuana - was present in the apartment
and exigent circumstances to make a warrantless entry
to prevent its destruction); United States v. Grissett,
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925 F.2d 776, 778 (4th Cir. 1991) (smell of marijuana
emanating from the room gave the police probable
cause and exigent circumstances to believe the
evidence might be destroyed); State v. Decker, 119 Ariz.
195, 580 P.2d 333 (Ariz. 1978) (where possession of
marijuana was a felony, the court followed Vaillancourt
and held that “the smell in this case alone indicated
the contraband was being destroyed”); Vaillancourt v.
Superior Court for Placer County, 273 Cal.App.2d 791,
78 Cal.Rptr. 615 (Cal.App. 3 Dist. 1969)(burning
marijuana indicated that a crime was being committed
in the officer’s presence and the drug was in danger of
imminent destruction because it was burning); Mendez
v. People, 986 P.2d 275, 282 (Colo. 1999) (“Officer
Morales smelled the distinct odor of burning marijuana
emanating from Mendez's room. This odor indicated
that evidence of a crime, that is, possession of
marijuana, was in the process of being burned [sic] and
thereby destroyed.”) 

Thus, under this test, if an officer smells or believes
he smells burning marijuana emanating from a
suspect’s residence, he has a reason to believe that
someone is in the residence smoking marijuana. State
v. Kosman, 181 Ariz. 487, 491, 892 P.2d 207, 211 (Ariz.
Ct. App. 1995) Moreover, if “no one [comes] to the door
when he called out, [the officer has] reason to enter to
prevent the destruction of evidence.” Ibid.

b. Marijuana Offenses Are Per Se Insufficient:
Hawaii, Kentucky, North Dakota, and New
Jersey
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Under New Jersey law, possession of fifty grams or6

less of marijuana is considered a disorderly persons offense,
N.J. Stat. Ann. § 2C:35-10 (4) (West), and a defendant
convicted of that offense “may be sentenced to imprisonment
[that]. . . shall not exceed 6 months. . . .” N.J. Stat. Ann.
§ 2C:43-8 (West).

In some states, the possible destruction of
marijuana is per se insufficient basis to enter a
residence without a warrant. In State v. Holland, 328
N.J. Super. 1, 10, 744 A.2d 656, 661 (N.J. Super. Ct.
App. Div. 2000), “the only evidence of crime the police
officers had before they entered the premises was the
smell of burning marijuana.” Nothing demonstrated
that the police “had probable cause to believe that [the]
premises housed more than fifty grams of marijuana.”
Ibid.  Therefore, the Court held that the “smell of6

burning marijuana does not evidence an offense which
is sufficiently grave to justify entering a residence
without a warrant.” Holland, 744 A.2d at 662. See
also State v. Dorson, 62 Haw. 377, 385, 615 P.2d 740,
746 (1980) (“while the smell of marijuana may
establish probable cause, it is not an exigent
circumstance that will justify a warrantless entry”);
State v. Ackerman, 499 N.W.2d 882, 886-87 (N.D. 1993)
(smell of burning marijuana insufficient to justify
warrantless entry into trailer).  This issue was
presented to the Kentucky Supreme Court in this case;
however the court refused to acknowledge that burning
marijuana was, in and of itself, an exigent
circumstance.  Rather, the Kentucky Supreme Court
asserted that it merely provided probable cause, not an
exigency. App. 85a-86a.
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2. Misdemeanor Versus Felonies: Idaho, Indiana,
New Mexico, and Washington

Post Welsh, some state courts delineated a bright-
line test that law enforcement officers could apply
when deciding to enter a residence without a warrant.
In these cases, the courts determined whether the
underlying offense was a felony or misdemeanor–the
rationale being that a felony is a serious offense while
a misdemeanor is a minor offense.

In Idaho v. Curl, 125 Idaho 224, 869 P.2d 224
(1993), cert. denied, 510 U.S. 1191 (1994), the Supreme
Court of Idaho recognized “[t]he Welsh Court somewhat
suggests, but stops short of declaring, that the line
should be drawn between felonies and misdemeanors
or other lesser charges.” Id. at 226. The Washington
Court of Appeals applied this distinction in State v.
Ramirez, 49 Wash.App. 814, 746 P.2d 344, 347-48
(1987). There police officers effected a warrantless
entry into a hotel room from which the smell of burning
marijuana was emanating. The Court explained: “The
offenses for which the officers here had probable cause
to arrest (use or possession of marijuana) were
misdemeanors.” Id. at 347. “Thus,” the Court
concluded, “using the Welsh analysis, we find the
State’s interest in preventing these crimes, though
important, is not sufficient magnitude to justify this
warrantless entry and arrest under the Fourth
Amendment. Ibid.

In Haley v. State, 696 N.E.2d 98 (Ind. Ct. App.
1998), officers made a warrantless entry after smelling
burning marijuana coming from a tent at a campsite.
Id. at 100. The Court noted that “[t]he only ‘destruction
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of evidence’ was the consumption of the cigarette in the
normal course.” Id. at 103. This, according to the Court,
did not rise to the level of an exigent circumstance
because “[p]ossession of one cigarette of marijuana,
which is the only offense for which the officers had
probable cause prior to entering the tent, is a
misdemeanor. . . .” Ibid. See also State v. Wagoner,
1998-NMCA-124, 126 N.M. 9, 15, 966 P.2d 176, 182
(warrantless entry not justified by exigent
circumstances when “probable cause existed only for
the offense of simple possession of marijuana, a
misdemeanor”), overruled on other grounds by State v.
Wagoner, 2001–NMCA–014, 130 N.M. 274, 24 P.3d
306. But see Joyce v. Town of Tewskbury, Mass., 112
F.3d 19, 22 (1st Cir. 1997) (classification of an offense
“as a misdemeanor does not reduce it to a ‘minor
offense.’”)

3. Violent Versus Non-violent Crimes: Idaho and
Illinois

Other courts focus on whether or not the underlying
offense is considered a crime of violence. These courts
base their holdings in part on Welsh’s appeal to Justice
Jackson’s concurrence in McDonald v. U.S., 355 U.S.
451 (1948), wherein he intimated that a non-violent
crime was a minor crime. Welsh, 466 U.S. at 751,
citing McDonald, 355 U.S. at 459-60. Accordingly, in
People v. Day, 165 Ill.App.3d 266, 116 Ill.Dec. 525, 519
N.E.2d 115 (1988), cert. denied, 121 Ill.2d 575, 122
Ill.Dec. 441, 526 N.E.2d 834 (1988), officers made a
warrantless entry into David Day’s apartment to
recover buy money from a controlled marijuana buy.
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Even though the entry into Day’s apartment took place
almost immediately after the buy, the court did not
believe exigent circumstances existed. Id. at 116.
Among other factors, the court noted that exigent
circumstances did not exist because “Day was not
suspected of a crime of violence. . . .” Ibid. Likewise, in
Idaho v. Curl, 125 Idaho 224, 869 P.2d 224 (1993), cert.
denied, 510 U.S. 1191 (1994), the court drew the line
between violent and non-violent offenses. The Court
concluded that “the possibility of destruction of
evidence is not sufficiently exigent when the
underlying crime charged is of a non-violent nature.”
Id. at 226. Cf.  State v. Sbarra, 91-P-2341, 1992 WL
190173 (Ohio Ct. App. Apr. 10, 1992) (unreported)
(holding that exigent circumstances did not justify a
warrantless entry to arrest for the nonviolent
misdemeanor of fleeing and eluding the police)

4. Jailable Versus Nonjailable Offenses:
California (Current Law), Florida, Iowa,
Minnesota, Nebraska, New Hampshire, New
York, Ohio, Texas, Virginia, Wisconsin, and
Wyoming

The current trend in jurisprudence distinguishes
between the underlying offense being a jailable or
nonjailable offense. In People v. Torres, 205
Cal.App.4th 989, 140 Cal.Rptr.3d 788, (Cal.App. 2
Dist., 2012), the California Court of Appeals held that
officers could not make a warrentless entry into a hotel
room based on the smell of burning marijuana because
“[n]o evidence indicated the officers had reason to fear
the imminent destruction of evidence of a jailable
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offense.” Id. at 995. Under California law, possession of
less than 28.5 grams of marijuana is a misdemeanor
punishable by a fine of no more than one hundred
dollars. Ibid. The Court held that “a belief that
evidence of a nonjailable offense will be imminently
destroyed is not sufficient to justify a warrantless entry
based on exigent circumstances.” Ibid. See also People
v. Hua, 158 Cal.App.4th 1027, 1033-37, 70 Cal.Rptr.3d
559 (Cal.App. 1 Dist., 2008) (because possession of less
than 28.5 grams of marijuana is a minor offense that is
nonjailable, it “precludes officers who see this being
committed from entering a home without a warrant. .
. in order to prevent the imminent destruction of
evidence of the offense.”); State v. Beeken, 7 Neb. App.
438, 447, 585 N.W.2d 865, 872 (Neb. Ct. App. 1998) (in
dictum noting that no exigent circumstances existed
because “the only offenses the officers had probable
cause to believe were being committed in the house at
the time of the entry were infractions, which are
punishable by a fine of not more than $100").

The Torres Court based its reasoning on Welsh and
this Court’s distinction between jailable and
nonjailable offenses in Illinois v. McArthur, 531 U.S.
326 (2001). Based on Welsh and McArthur, the majority
of courts addressing this issue have rested the
determination of whether marijuana possession
constitutes a serious crime on whether the underlying
offense is jailable or not. In State v. Hughes, 2000 WI
24, 233 Wis. 2d 280, 299, 607 N.W.2d 621, 631 (2000),
the Court determined the seriousness of the offense by
evaluating “the overall penalty structure for offenses of
this type” including not only “the penalty [the
legislature] has established for first offense possession
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of a small quantity of the drug, but also the penalty it
has established for repeat offenders, and those who
possess larger amounts giving rise to the inference that
they possessed the drug with intent to deliver.” The
Court in Hughes determined that because the penalty
range for marijuana related offenses ranged from six
months in prison to twenty years for repeat offenders,
the crime was serious under Wisconsin law. Ibid. See
also  State v. Starr, 753 N.W.2d 18 (Iowa Ct. App.
2008) (unpublished) (“Clearly Welsh does not prohibit
the application of the exigent circumstances exception
to misdemeanor cases that are punishable with
imprisonment.”); State v. Robinson, 103 Ohio App. 3d
490, 497, 659 N.E.2d 1292, 1296 (Ohio Ct. App. 1995)
(odor of burning marijuana escaping from open door
insufficient to justify warrantless entry where
possession of less than one hundred grams was a minor
misdemeanor subject only to a fine); State v. Ferguson,
2009 WI 50, 317 Wis. 2d 586, 608, 767 N.W.2d 187, 197
(“in evaluating whether a warrantless entry is justified
by exigent circumstances, [courts] should consider
whether the underlying offense is a jailable or
nonjailable offense, rather than whether the legislature
has labeled that offense a felony or a misdemeanor”). 

In State v. Rodriguez, 157 N.H. 100, 106, 945 A.2d
676, 680 (2008), the New Hampshire Supreme Court
“agree[d] with those jurisdictions that see in McArthur
at least the intimation “that if any bright line exists for
warrantless entries into the home, it should be drawn
between jailable and nonjailable offenses rather than
between felonies and misdemeanors[.]” See
also Rideout v. State, 2005 WY 141, 122 P.3d 201,
210-11 (Wyo. 2005) (“possession of marijuana
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[punishable by up to 12 months imprisonment and/or
a fine of $1,000.00 for a first offense possession of less
than three ounces] is not a minor crime, and the need
to preserve evidence of the offense was sufficient to
justify the warrantless entry to arrest the occupants of
the residence and to secure it until a search warrant or
consent could be obtained”). The Court in Rideout
collected cases from nine jurisdictions which “have
concluded that the distinction [between minor offenses
that do not justify a warrantless entry into a residence
and those offenses that do] should be whether an
offense is ‘jailable’ or ‘non-jailable.’” Id. at 210, (citing
Ulysse v. State, 899 So.2d 1233, 1234 (Fla.App. 3
Dist.2005); State v. Fees, 140 Idaho 81, 90 P.3d 306,
312–14 (Idaho 2004); State v. Legg, 633 N.W.2d 763,
773 (Iowa 2001); State v. Paul, 548 N.W.2d 260, 267
(Minn.1996); Stark v. N.Y. State Department of Motor
Vehicles, 104 A.D.2d 194, 483 N.Y.S.2d 824, 826
(Sup.Ct.App.Div. 1984); City of Middletown v.
Flinchum, 95 Ohio St.3d 43, 765 N.E.2d 330, 332
(2002); Randolph v. State, 152 S.W.3d 764, 771–72
(Tex.Crim.App.2004); Cherry v. Com., 605 S.E.2d 297,
306–07 (Va. App. 2004)).

B. The Varying Tests Employed by the Courts
Lead to Directly Contrary Results.

The facts of this case demonstrate how the result
would be different under the varying tests used by
multiple states. At the door, officers smelled burning or
burnt marijuana. Therefore, at a minimum, officers
had probable cause to believe that the crime of
possession of marijuana was being committed and the
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evidence of that crime was being destroyed. At the time
King was arrested, possession of marijuana was a class
A misdemeanor punishable by up to twelve (12) months
imprisonment. Kentucky Revised Statutes (KRS)
218A.1422; KRS 532.090. Of course this does not even
take into account the full range of possible penalties for
various other marijuana-related offenses. 

In states where marijuana offenses are per se
insufficient to create exigent circumstances, the
officer’s conduct would have warranted suppression of
the evidence in this case. See Holland, 744 A.2d at 661;
Dorson, 615 P.2d at 746; Ackerman, 499 N.W.2d at
886-87. The officers’ conduct in this case would likewise
be unconstitutional where courts equate a minor
offense under Welsh with misdemeanor offenses.
See Curl, 869 P.2d at 226; Ramirez, 746 P.2d at 347-48;
Haley, 696 N.E.2d at 100; Wagoner, 966 P.2d at 182.
This result presupposes that a court would not look to
the entire penalty range for marijuana-related offenses
and only at simple misdemeanor possession. And
because possession of marijuana is not generally
considered a violent crime, the actions of the police
officers would be impermissible in Illinois and Idaho.
See Day, 519 N.E.2d at 116; Curl, 869 P.2d at 226. 

The outcomes under the aforementioned
circumstances would stand in sharp contrast to states
that consider the smell of burning marijuana as per se
evidence of destruction of evidence allowing
warrantless entry. See Cephas, 254 F.3d at 494-96;
Grissett, 925 F.2d at 778; Decker, 580 P.2d at 335-36;
Vaillancourt, 273 Cal.App.2d at 792-93; Mendez, 986
P.2d at 282; Baker, 813 P.2d at 333-34. Similarly, if
this case is analyzed pursuant to Welsh and McArthur,



38

the warrantless entry would be justified as an exigent
circumstance because possession of marijuana is a
jailable offense. See Torres, 205 Cal.App.4th at 995;
Hua, 158 Cal.App.4th at 1033-37; Hughes, 607 N.W.2d
at 631; Ferguson, 767 N.W.2d at 197; Robinson, 659
N.E.2d at 1296; Rideout, 122 P.3d at 210-11 (and cases
cited therein). 

C. This Court Should Apply the Rationale of
McArthur to Cases like King.

This Court should adopt a bright-line test to
determine if an offense is minor under Welsh and that
line “should be drawn between jailable and nonjailable
offenses. . . .” Rodriguez, 945 A.2d at 680. Under the
facts of this case, the destruction of the marijuana by
burning it was not a minor offense. At a minimum its
possession subjected King to a term of imprisonment of
up to one year. Cf.  Blanton v. City of North Las Vegas,
489 U.S. 538, 543 (1989) (recognizing that crimes
punishable by more than 6 months imprisonment are
not petty offenses).  This fact distinguishes cases like
this from Welsh where this Court held that a non-
criminal violation was too minor to dispense with the
warrant requirement. By applying the rationale of
McArthur to cases like this one, the state legislatures
still determine what is and is not a minor offense by
making offenses jailable or nonjailable. But the test
courts use to reach that decision will be uniform by the
adoption of McArthur to the facts of cases like King.  
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CONCLUSION

For the reasons stated above, the petition for writ
of certiorari should be granted.
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FAYETTE CIRCUIT COURT
CRIMINAL BRANCH

THIRD DIVISION

COMMONWEALTH OF KENTUCKY PLAINTIFF

vs FINDINGS OF FACT, CONCLUSION OF
LAW, OPINION AND ORDER

CLARENCE JOHNSON
HOLLIS KING AND
JAMELA WASHINGTON DEFENDANTS

********************

This matter is before the Court on written Motions
to Suppress evidence seized by law enforcement officers
on or about October 13, 2005 which led to the
Indictment and Charges against the three Defendants
herein, namely Clarence Johnson, Hollis King and
Jamela Washington.  The Court conducted an
Evidentiary Hearing on March 23, 2006 at which time
Officer Steve Cobb testified in person and the Court
heard Arguments of Counsel and established a Briefing
Schedule for all Counsel to submit written Briefs on
the issues presented.  The Court has now had the
opportunity to review the Briefs filed by all Counsel
and, being otherwise sufficiently advised, now renders
its Findings of Fact, Conclusion of Law, Opinion and
Order on the pending Motions to Suppress as follows:
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FINDINGS OF FACT

On or about October 13, 2005 Officer Steve Cobb
was involved with other uniform officers, some under-
cover officers and a Confidential Informant in a “buy-
bust” operation in the Centre Parkway area of
Lexington.  Officer Cobb testified that a “buy-bust”
operation is a law enforcement technique whereby a
Confidential Informant, after appropriate precautions
and preparations, is sent to purchase illegal drugs from
a street level trafficker.  This operation would then
result in the arrest of the drug trafficker.  Officer Cobb
explained that his part of the “buy-bust” operation was
to move in and make an arrest after the Confidential
Informant had purchased the illegal drugs from the
street level trafficker after he had been so advised by
under cover officers via radio communications.

At about 9:50 p.m. on October 13, 2005 in the area
of 1300 Centre Parkway, through the observations of
under cover Det. Givens, it was learned that the
Confidential Informant had been approached by a
subject and had gotten into a vehicle with that subject.
Det. Givens was in eye contact with the Confidential
Informant and subject and was personally observing
this activity.  Det. Givens personally observed that a
drug transaction had occurred between the
Confidential Informant and the suspect.  Based on that
observation, Det. Givens gave the pre-arranged signal
for Officer Cobb and other uniformed officers to go out
and arrest the subject from whom the Confidential
Informant had just purchased illegal narcotics.
Det. Givens described the subject to be arrested as a
Male Black wearing a red sweat shirt with a hood
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(“hoodie”), jeans and tennis shoes.  The suspect had
been observed going in to the breezeway of a certain
apartment complex located at 1317 Centre Parkway.

At this point, Officer Cobb had gotten out of his
marked vehicle and, along with other uniform officers,
had moved into the area where Det. Givens had last
seen the suspect in the breezeway area as aforesaid.
Because Officer Cobb and the other uniform officers
had started to move into the described area where the
suspect was last seen immediately upon getting the
“go” signal from Det. Givens, neither he nor any of the
other officers moving in to make the arrest of the
suspect heard Det. Givens give one additional crucial
bit of information via radio communications.
Det. Givens had radioed the additional information
that the suspect went into the back right apartment of
the apartment unit from the breezeway described.
Neither Officer Cobb nor any other officer heard this
last bit of information.

Not having this last bit of crucial information,
Officer Cobb and the other uniform officers went into
the breezeway looking for the suspect not knowing that
Det. Givens had observed the suspect going into the
back right apartment of the breezeway area.  Officer
Cobb and the others heard a door shut but could not
determine which apartment door or which exact
apartment was the location where that had just
occurred.  Officer Cobb and the others started smelling
a burnt marijuana smell about halfway down the
breezeway.  Upon getting to the end of the breezeway,
Officer Cobb and the others smelled a strong odor of
burnt marijuana coming from underneath the door of
the back left apartment.  Det. Maynard, who was



4a

accompanying Officer Cobb in the breezeway
attempting to locate and arrest the suspect in question,
banged on the door of the apartment on the back left of
the breezeway identifying themselves as police officers
and demanding that the door be opened by the persons
inside.  The apartment number of the back left unit
was Apt. 78 whereas the apartment number for the
back right unit which Det. Givens had observed the
suspect going into was Apt. 79.  Officer Cobb testified,
and the Court Finds, that the officers involved had the
requisite training and experience to know the unique
smell of burnt marijuana.

After Det. Maynard announced the presence of the
police officers at the door of the back left apartment,
Apt 78, Officer Cobb and the others heard “things being
moved in that apartment (78)”.  Officer Cobb later
described the noise as people moving around as
opposed to furniture being moved.  It seemed to the
officers that the occupants of Apt. 78, from which the
strong odor of burnt marijuana had been smelled, may
have been in the process of destroying evidence.
Because of Officer Cobb’s fear that the persons inside
Apt. 78 were in the process of destruction of evidence,
Officer Cobb knocked the door down to Apt. 78 by
kicking it open.  Officer Cobb and the other uniform
officers then entered Apt. 78.  They immediately
conducted a protective sweep of the apartment while
observing three subjects in the front room.  The three
subjects observed upon entering the apartment turned
out to be three defendants in the within cause of action.
One subject (Johnson) was observed smoking a
marijuana cigarette.  The officers also observed, in
plain view, illegal narcotics and drugs on the coffee
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table in the unit.  All three subjects were placed under
arrest and given appropriate Miranda warnings.  As
aforesaid, Officer Cobb and the others observed
marijuana and powder cocaine on the coffee table in
plain view.  This evidence was seized and later
determined to be 25 grams of marijuana and 4.6 ounces
of powder cocaine.  

After their arrest and being given the appropriate
Miranda warnings, Defendant Washington took
responsibility for all of the drugs in the apartment.
Officer Cobb noted strong eye contact between
Defendant Washington and Defendant King while
Washington was making these statements.  Defendant
King refused any comment.  Defendant Johnson told
the officers that he was just in the apartment to get
high and that none of the items seized were his drugs.
A subsequent search of the apartment by the officers
turned up two marijuana pipes, some marijuana
“roaches”, some crack cocaine, some scales and other
drug paraphernalia, $2,500.00 in cash and three cell
phones.  All of these items were seized and are the
evidence upon which law enforcement relies in its
prosecution of these three Defendants on the pending
Charges.

It was undisputed testimony that when Officer
Cobb, Det. Maynard and the other uniform officers
entered the breezeway in question and started down
the hall toward the back apartments that the officers
did not know into which the apartment the suspect
which they were seeking as described by Det. Givens
had entered.  They had heard an apartment door shut,
but they could not tell from which apartment the noise
had come.  These officers going to arrest the suspect in
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question did not have the information that Det. Givens
had transmitted via radio communications that the
suspect in the aforementioned “buy-bust” operation had
run into Apt. 79, the right rear apartment.

When asked directly to articulate the reasons which
he thought justified the forced entry into Apt 78
(apartment on back left of hall) by knocking down the
door, Officer Cobb testified that he and the other
officers thought that there was a crime occurring inside
Apt 78 based on the strong odor of burnt marijuana
being detected from under the door and, from the noise
heard through the door, that its occupants were
engaging in destruction of evidence.  Officer Cobb
candidly admitted that there is no legal obligation for
occupants of these apartments or any other residence
or dwelling unit to open the door to a knock and
demand from law enforcement officers.  Officer Cobb
also candidly admitted that people move inside
apartments without being involved in illegal criminal
activity.  Officer Cobb and the other officers thought
that drugs were being destroyed inside Apt. 78 which
justified knocking down the door to that unit.
Sometime subsequent to the apartment 78 door being
knocked down and the three Defendants in this case
being arrested, Apt 79 was also entered and the
suspect who had been bserved in the “buy-bust”
operation was arrested.  For some reason not explained
at the Evidentiary Hearing, the charges against the
suspect in Apt 79 were later dismissed.



7a

CONCLUSION OF LAW

The first legal issue presented is whether or not all
three Defendants have “standing” to challenge the
warrantless entry into the subject apartment and the
seizure of the evidence at issue.  Defendant
Washington rents the apartment so she clearly has the
requisite standing as is conceded by the
Commonwealth.  Defendant King and Defendant
Washington have a child together which prompts
Defendant King to have frequent and extended visits
and living there.  The Commonwealth again concedes
that Defendant King has the requisite standing to
challenge this seizure.  Defendant Johnson was
apparently a guest in the apartment.  The
Commonwealth argues that Defendant Johnson had no
expectation of privacy as a guest in this particular
apartment.

The issue of whether or not a defendant has an
expectation of privacy in the area searched is
determined upon the facts of each particular case.
Estep v. Commonwealth, 663 S.W.2d 213 (Ky. 1984).
Unlike the case in Rawlings v. Commonwealth, 448
U.S. 98 (1980) where a defendant challenged the
search of his female friend’s purse, Defendant Johnson
in the case at bar was an invited guest into anther’s
“castle” i.e., apartment.  The Court Concludes that
defendant Johnson does have standing to challenge
this search and seizure as he would have a reasonable
expectation of privacy as a guest in another person’s
apartment under these circumstances.  Therefore, the
Court Concludes that all three Defendants have the
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requisite standing to challenge the search and seizure
at issue.

All warrantless searches are presumed to be
unreasonable and unlawful, requiring the
Commonwealth to bear the burden of justifying the
search and seizure under one of the expectations to the
warrant requirement.  Commonwealth v. Erickson, 132
S.W.3d 884, 887 (Ky.App. 2004); Cook v.
Commonwealth, 826 S.W.2d 329, 331 (Ky. 1992).  The
right of the people to be secure in their persons and
houses against unreasonable searches and seizures has
been an established Constitutional right from the
beginning of our nation.  United States Constitution,
Amendment IV.  Kentucky has also recognized the
prohibition against unreasonable searches and seizures
through its Constitution.  Kentucky Constitution,
Section 10.  It hardly requires citation of authority to
note that a warrant is ordinarily required to enter a
person’s home.  The United States Supreme Court has
held that “the Fourth Amendment has drawn a firm
line at the entrance to the house”, adding that “absent
exigent circumstances, that threshold may not
reasonably be crossed without a warrant.”  Payton v.
New York, 455 U. S. 573 (1980).  “It is a basic principle
of Fourth Amendment law that searches and seizures
inside a home without a warrant are presumptively
unreasonable.”  Id. at 590; Coolidge v. New Hampshire,
403 U.S. 443 (1971).  Nevertheless, there are
exceptions to this warrant requirement, including
“...imminent destruction of evidence.”  Minnesota v.
Olsen, 495 U.S. 91(1990).  With these Constitutional
principles firmly in mind, the Court addresses the legal
issues in the case at bar.
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The Commonwealth argues that because of the
smell of burnt marijuana coming from under the door
at Apt. 78 where the three Defendants were inside,
coupled with the hearing of the movement inside the
apartment by Officer Cobb and the others, the
conclusion of Officer Cobb and the others that exigent
circumstances existed for entering the apartment due
to the possible destruction of evidence justified the
warrantless entry into the subject apartment.  Exigent
circumstances justify a warrantless entry into a home
only where there is also probable cause to enter the
residence.  United States v. Sangineto-Miranda, 859
F.2d 1501, 1511 (6 Cir. 1988).  It is also recognizedth 

that the exigent circumstances exception providing for
a warrantless entry may be particularly compelling
where narcotics are involved, for narcotics can be easily
and quickly destroyed while a search is progressing.
Sangineto-Miranda, supra at 1511.

In the case at bar, this Court finds as a matter of
Fact and Concludes as a matter of Law that the smell
and odor of burnt marijuana coming from beneath the
door at Apt 78, considering the training and experience
of Officer Cobb and others to the unique smell,
provided the requisite probable cause for the officers to
go forward with their investigation.  This continued
investigation was properly conducted by initially
knocking on the door of the apartment unit and
awaiting the response or consensual entry.  When
there was no response at all to the knocking, coupled
with the fact that Officer Cobb heard movement in the
apartment which he reasonably concluded were
persons in the act of destroying evidence, particularly
narcotics because of the smell, this constituted the
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requisite exigent circumstances which justified the
warrantless entry into the apartment as aforesaid.  In
the end analysis, the officers initially had probable
cause to continue their investigation because of the
unique odor of burnt marijuana coming from the
apartment unit, and there being no response to their
knock on the door coupled with the movement inside
the apartment which the officers believed were persons
in the act of destroying evidence, the requisite exigent
circumstances existed which justified the warrantless
entry.

The facts in this case are not disputed.  Taking each
step in a logical manner demonstrates that this case
has the necessary probable cause and exigent
circumstances present to justify the warrantless entry.
The act of a police officer knocking down the door to a
citizen’s residence is not taken lightly by this Court.
The Court has kept the Constitutional principles set
out above firmly in mind as the legal research was
conducted and applied to the undisputed facts in this
case.

CONCLUSION

Based on the undisputed Findings of Fact from the
Evidentiary Hearing conducted on March 23, 2006 and
the Conclusions of Law by the Court that officers had
both probable cause to continue the investigation, there
existed exigent circumstances because of the officers’
fear that persons inside the apartment were in the act
of destroying evidence.
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Based upon all of the foregoing Findings of Fact and
Conclusions of Law, the Motion of the Defendants to
Suppress the evidence seized is hereby DENIED.

Dated this 2  day of June, 2006.nd

Hon. James D. Ishmael, Jr.
Hon. James D. Ishmael, Jr.

This is to certify that a true and correct copy of the
foregoing Findings of Fact, Conclusions of Law and
Opinion and Order was served upon the following
parties via First Class Mail this 2  day of June 2006:nd

Robert Freidman, Esq.
Attorney for Clarence Johnson

Matthew Boyd, Esq.
Attorney for Hollis King

Keith Eardley, Esq.
Attorney for Jamela Washington

Andrea Mattingly-Williams, Esq.
Assistant Commonwealth’s Attorney

WILMA F. LYNCH, C.F.C.C.
BY: M. KNUCKLES
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HONORABLE JAMES D. ISHMAEL, JR., JUDGE
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COMMONWEALTH OF KENTUCKY APPELLEE

OPINION
AFFIRMING

** ** ** ** **

BEFORE: THOMPSON, JUDGE; BUCKINGHAM
AND HENRY, SENIOR JUDGES.  1

1 Senior Judges David C. Buckingham and Michael L.
Henry sitting as special judges by assignment of the
Chief Justice pursuant to Section 110(5)(b) of the
Kentucky Constitution and Kentucky Revised Statute
(KRS) 21.580.

THOMPSON, JUDGE:  Hollis King appeals from a
judgment of the Fayette Circuit Court following his
conditional guilty plea to trafficking in a controlled
substance, first degree; possession of marijuana; and
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being a persistent felony offender in the second degree.
Pursuant to his plea, King reserved the right to appeal
the denial of his suppression motion.  For the reasons
set forth herein, we affirm.

On October 13, 2005, Officer Steve Cobb and other
officers from the Lexington-Fayette County Police
Department were conducting an undercover “buy-bust”
operation at an apartment complex in the area of 1300
Centre Parkway.

To conduct the operation, an undercover informant
parked his truck in a parking lot adjacent to an
apartment building, and Officer Givens,  in an2

unmarked car, positioned himself so that he had visual
contact with the informant’s truck where potential
drug transactions would take place.  Additionally,
Officers Cobb, Maynard, and Simmons were each
positioned in nearby locations so that they could
quickly respond if a drug transaction were to occur.

2 While we are using the name referenced in the trial
court’s suppression order, the name Gibbons has also
been used in other documents in the record.

Shortly before 10:00 p.m., after receiving a signal
from the informant, Givens radioed to the three officers
that a drug transaction had been completed.  The
officers then hurriedly proceeded to the parking lot
where the drug transaction had occurred.  As he
listened to his car radio while driving to the scene,
Cobb heard Givens describe the suspect as a black
male, wearing jeans, tennis shoes, and a red shirt.

Cobb further heard Givens state that the suspect
had entered the breezeway of apartment building 1317.
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After Cobb reached the scene and exited his car in
pursuit of the suspect, Givens radioed that the suspect
was entering the right, rear apartment of building
1317.  However, by the time of this transmission, Cobb
testified that he was too far away from his car radio to
hear the transmission.

When officers entered the apartment building’s
breezeway, they heard a door being slammed shut in
the vicinity of the two rear apartments.  As officers
approached the midpoint of the breezeway, they
smelled a strong odor of marijuana.  After reaching the
end of the breezeway, the officers realized that the
strong odor of marijuana was emanating from the left,
rear apartment.

Although they had not observed which door the
suspect had entered, based on the source of the
marijuana odor, they believed that the left door had
recently been opened and shut.  Thus, the officers
believed that the fleeing suspect had entered the left
apartment.  After knocking on the door and
announcing themselves as police, Cobb heard
movement inside the apartment and feared that felony
evidence might be destroyed if immediate action was
not taken.

He then kicked in the door and performed a
protective sweep of the apartment.  In the apartment,
Cobb observed narcotics on the coffee table and kitchen
counter, and discovered a substantial amount of cash
in the apartment.  At this point, King and the two
other occupants of the apartment were arrested.
Shortly after these arrests, the original suspect was
located in the apartment across the hall from King.
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After being indicted, King and his two
co-defendants moved to suppress the drug evidence
found in his apartment on the basis that it was the
fruit of an unlawful search.  At the joint suppression
hearing, King’s counsel focused on the inconsistency
between Cobb’s written post-incident report and his
suppression hearing testimony.

During the hearing, Cobb testified that he had not
heard Givens’ radio transmission that the suspect had
entered the right, rear apartment.  However, his
post-incident report indicated that he had heard the
transmission.  According to Cobb, he included Givens’
transmission in his report because Givens had
informed him that he (Givens) had made the
transmission during the pursuit of the suspect not
because he himself had actually heard the
transmission at the time of the incident.

At the conclusion of the hearing, the trial court
asked Cobb the following:

COURT: When you and the other officers went down
the breezeway toward both 78 and 79, did you know
which of those two apartments that the suspect had
gone into?3

COBB: When I entered that breezeway, no.

COURT: So you just knew the suspect from the
“buy-bust” had gone into that breezeway and went
down that hallway.

COBB: Yes, sir.
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 King’s apartment number was 78; and the right, rear3

apartment was number 79.

Following the hearing and the submission of briefs,
the trial court denied King’s motion to suppress as well
as the motions of his co-defendants.  In its order, the
trial court wrote that:

In the end analysis, the officers initially had probable
cause to continue their investigation because of the
unique odor of burnt marijuana coming from the
apartment unit, and there being no response to their
knock on the door coupled with the movement inside
the apartment which the officers believed were persons
in the act of destroying evidence, the requisite exigent
circumstances existed which justified the warrantless
entry.

After the entry of this order, King entered a conditional
guilty plea and was sentenced to ten (10) years’
imprisonment.  This appeal followed.

On appeal, King contends that the trial court erred
when it denied his motion to suppress the evidence
obtained as a result of the warrantless entry and
search of his apartment.  Specifically, he contends that
the search of his apartment was conducted in violation
of the Fourth Amendment to the United States
Constitution because it was unsupported by probable
cause and an exigent circumstance.

On appellate review of a trial court’s denial of a
motion to suppress, we apply a two-step process in
determining whether the trial court’s ruling was
correct.  Welch v. Commonwealth, 149 S.W.3d 407, 409
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(Ky.2004). First, we review the trial court’s findings of
fact under the substantial evidence standard.  Id.
Under this standard, an appellate court will not
disturb a trial court’s findings of fact if they are
supported by substantial evidence.  Commonwealth v.
Harrelson, 14 S.W.3d 541, 549 (Ky.2000).

“Substantial evidence is defined as ‘evidence of
substance and relative consequence having the fitness
to induce conviction in the minds of reasonable
[persons].”’ Kentucky Unemployment Ins. Com’n v.
Landmark Community Newspapers of Kentucky, Inc.,
91 S.W.3d 575, 579 (Ky.2002).

After completing the first step, we then conduct a de
novo review of the trial court’s application of the law to
the established facts to determine whether its ruling
was correct as a matter of law.  Adcock v.
Commonwealth, 967 S.W.2d 6, 8 (Ky.1998).  In
conducting a de novo review, we afford no deference to
the trial court’s application of the law to the
established facts.  Cinelli v. Ward, 997 S.W.2d 474, 476
(Ky.App.1998).

As to the trial court’s findings of fact, although King
points out an inconsistency between Cobb’s written
post-incident report and his suppression hearing
testimony, the trial court’s own questioning revealed
that Cobb was not aware of which apartment the
suspect had entered when the officers entered the
breezeway of the apartment building.  Further, Cobb’s
testimony was very detailed and clear.

Accordingly, after reviewing the entire record and
because we cannot substitute our version of the facts
for those of the trial court, even when there is
conflicting evidence in the record, we conclude that the
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trial court’s findings of fact were supported by
substantial evidence. R.C.R. v. Com. Cabinet for
Human Resources, 988 S.W.2d 36, 39 (Ky.App.1998).

It is well-settled that searches and seizures inside
a home without a warrant are presumptively
unreasonable under the Fourth Amendment of the
United States Constitution.  Payton v. New York, 445
U.S. 573, 586, 100 S.Ct. 1371, 63 L.Ed.2d 639 (1980).
However, this general rule may be overcome by the
existence of any one of the several valid exceptions to
the warrant requirement.  Cook v. Commonwealth, 826
S.W.2d 329, 331 (Ky.1992).

These exceptions, often called exigent
circumstances, include situations in which an officer
reasonably acts to prevent the possible destruction of
evidence.  Taylor v. Commonwealth, 577 S.W.2d 46, 48
(Ky.App.1979).  When police seek to justify a search
upon an exigent circumstance, the Commonwealth
bears the burden to demonstrate that the search came
within an exception. Gallman v. Commonwealth, 578
S.W.2d 47, 48 (Ky.1979).

Further, to support a warrantless search of a
private residence, the exigent circumstance must be
coupled with a finding of probable cause.  Southers v.
Commonwealth, 210 S.W.3d 173, 176 (Ky.App.2006).
“Probable cause for a search exists when the facts are
sufficient to warrant a man of reasonable prudence in
the belief that contraband or evidence of a crime will be
found.” Baltimore v. Commonwealth, 119 S.W.3d 532,
538 (Ky.App.2003).

Here, police observed a drug transaction involving
the felony trafficking of crack cocaine.  As
nearby-stationed officers rushed to the scene to arrest
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the suspect, they observed him run into the breezeway
of an apartment building.  As officers entered the
breezeway, they heard a door being slammed shut in
the vicinity of the two rear apartments.

After reaching the rear apartments, they believed
that the suspect had entered the left door because of
the strong smell of marijuana surrounding it.  After
knocking, announcing themselves as police, and
hearing movement inside the apartment consistent
with the destruction of evidence, the officers kicked in
the door. After entering, police found illegal drugs and
the three occupants were arrested.

Based on these facts, we believe that their
warrantless entry was valid under the destruction of
evidence exception to the prohibition against the
warrantless entry of a home.  Although the trial court’s
ruling that the warrantless entry was valid was
correct, we disagree with its legal analysis and now
state the correct rule of law.

“Destruction of evidence is a recognized exigent
circumstance creating an exception to the warrant
requirement.” Posey v. Commonwealth, 185 S.W.3d
170, 173 (Ky.2006) (quoting Commonwealth v.
McManus, 107 S.W.3d 175, 177 (Ky.2003)).  If officers
have probable cause to believe that a crime has
occurred and that evidence from that crime is in
imminent danger of being destroyed, they may secure
the place where the evidence is located in order to
prevent its imminent destruction.  Id.

The U.S. Supreme Court, in explaining when a
situation becomes imminent, held that it is reasonable
to permit police to secure the location without a
warrant where police action literally must be “now or
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never” to preserve evidence of a crime.  Roaden v.
Kentucky, 413 U.S. 496, 505, 93 S.Ct. 2796, 2802, 37
L.Ed.2d 757 (1973).

In its written order, as previously noted, the trial
court ruled that the smell of marijuana gave police
officers “probable cause to continue their
investigation.” Further, the trial court ruled that this
probable cause permitted the police to knock on King’s
door and then execute a warrantless entry after
hearing movement inside the apartment.  This analysis
is incorrect.

From our examination of the relevant case law, we
conclude that the odor of burnt marijuana emanating
from a residence standing alone does not justify the
warrantless entry of that residence even when police
knock and announce their presence and hear
movement consistent with the destruction of evidence
inside the apartment.

Police cannot create exigent circumstances even
when they possess probable cause that a crime has
been committed.  United States v. Williams, 354 F.3d
497, 504-05 (6th Cir.2003).  In determining whether
police have created exigent circumstances, courts have
ascertained whether the police have willfully
disregarded or recklessly ignored the warrant
requirement.

From the case law, particularly United States v.
Chambers, 395 F.3d 563, 566 (6th Cir.2005), McDonald
v. United States, 335 U.S. 451, 455-56, 69 S.Ct. 191, 93
L.Ed. 153 (1948), and Williams, 354 F.3d at 504-05,
courts have examined the unique circumstances of each
case and decided if there was some point during the
events culminating with the search that the
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government’s failure to obtain a search warrant was
solely due to their deliberate attempt to circumvent the
warrant requirement.  If such deliberate conduct is
found, the search is invalidated due to law
enforcement’s creation of the exigent circumstance.

Specifically, in Chambers at 566, the court wrote
that:

[W]e reviewed a number of the “created-exigency” cases
that apply the emergency and inadvertence principle
which, we said, cannot be met “if the police controlled
the timing of the encounter giving rise to the search.”
Our review concluded that “the created-exigency cases
have typically required some showing of deliberate
conduct on the part of the police evincing an effort
intentionally to evade the warrant requirement.”

(Citation omitted).
Having set out the applicable law, the trial court’s

analysis that officers are legally permitted to approach
a residence after smelling marijuana, knock on the
door, and make a warrantless entry into the residence
after hearing movement within the residence is
incorrect.  To the contrary, such conduct constitutes the
impermissible creation of an exigent circumstance by
police and, therefore, invalidates any search predicated
on this ground.  Id.

However, under the circumstances of this case, we
conclude that the police did not engage in deliberate
and intentional conduct to evade the warrant
requirement.  While it was possible that the suspect
may have never been aware of the officers’ presence, it
cannot be concluded as a matter of law that it was
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unreasonable for the police to have believed that the
suspect knew of their presence and that they had to
take immediate action to prevent the destruction of
evidence.  United States v. Knights, 534 U.S. 112,
118-119, 122 S.Ct. 587, 151 L.Ed.2d 497 (2001)
(reasonableness is the touchstone of Fourth
Amendment analysis).

Moreover, while King places great significance in
the fact that he was not the original suspect nor was he
aware of the presence of police, the warrantless entry
and search of his apartment was still valid.  First,
while we recognize that the police mistakenly believed
that the suspect had entered the left, rear apartment
when in fact he had entered the right apartment, their
mistaken belief did not invalidate the constitutionality
of the warrantless entry.

Under the “good-faith” exception, when police
reasonably (though erroneously) believe that they a
pursuing a suspect, the legality of their warrantless
entry into a residence is not invalidated solely because
their belief that the suspect had entered the residence
was erroneous.  Perkins v. Commonwealth, 237 S.W.3d
215, 219 (Ky.App.2007).

Second, in Devenpeck v. Alford, 543 U.S. 146,
152-155, 125 S.Ct. 588, 160 L.Ed.2d 537 (2004), the
Court discussed the mind state of police in relation to
analyzing the existence of probable cause.  The Court
stated that whether probable cause exists “depends
upon the reasonable conclusion to be drawn from the
facts known to the arresting officer at the time of . . .
[his action].”  Id. at 152.

This standard for analyzing the validity of a police
officer’s belief that he had probable cause to take a
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particular action is equally applicable to determining
whether a police officer’s belief as to the existence of an
exigent circumstance is constitutionally valid.  To
conclude otherwise would render the constitutionality
of a warrantless entry into a defendant’s home on the
infallibility of police (i.e., the validity of a search would
hinge on whether or not the pursuing officer correctly
identifies which apartment the fleeing suspect
entered).  This is an undesirable outcome.

The correct standard, when applied to the facts of
this case, is whether or not the officers reached a
reasonable conclusion (to enter the left apartment)
based on the facts known to them at the time of the
forced entry.  Id.  Although hindsight informs us that
the officers chose the wrong door, this does not invalid
the constitutionality of the search because the officers’
actions were reasonable under the circumstances at the
time of their entry.

Moreover, the United States Supreme Court has
held “that an important factor to be considered when
determining whether any exigency exists is the gravity
of the underlying offense for which the arrest is being
made.” Welsh v. Wisconsin, 466 U.S. 740, 753, 104 S.Ct.
2091, 80 L.Ed.2d 732 (1984).  The application of the
exigent-circumstances exception for the purpose of a
warrantless entry into a home has a much greater
application when there is probable cause to believe
that a major offense has been committed than when
only a minor offense has been committed.  Id.

In United States v. Anderson, 154 F.3d 1225, 1233
(10th Cir.1998), the court succinctly stated the
exigency standard regarding the destruction of
evidence as follows:
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An exception to the warrant requirement that allows
police fearing the destruction of evidence to enter the
home of an unknown suspect should be (1) pursuant to
clear evidence of probable cause, (2) available only for
serious crimes and in circumstances where the
destruction of evidence is likely, (3) limited in scope to
the minimum intrusion necessary to prevent the
destruction of evidence, and (4) supported by clearly
defined indications of exigency that are not subject to
police manipulation or abuse.

Therefore, because the police were pursuing a
suspected felony crack cocaine dealer following a
“buy-bust” operation to a particular apartment
building door and believing that the suspect was about
to destroy evidence of a serious crime, we conclude that
the warrantless entry into King’s apartment was valid.
For the foregoing reasons, the judgment of the Fayette
Circuit Court is affirmed.

HENRY, SENIOR JUDGE, CONCURS.

BUCKINGHAM, SENIOR JUDGE, DISSENTS
AND FILES A SEPARATE OPINION.

BUCKINGHAM, SENIOR JUDGE, DISSENTING:
I respectfully dissent.  This case is the companion case
to Washington v. Commonwealth, 231 S.W.3d 762
(Ky.App.2007), and involves Washington’s
co-defendant, King.4

 These two cases should have been consolidated and4

sent to the same panel for disposition, but
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inadvertently they were not.  The judges that are the
majority in this case were on the panel that decided the
Washington case; I was not.

First, I agree with the majority that the basis of the
trial court’s ruling is erroneous.  The trial court held
that exigent circumstances arose when the officers,
who had smelled the odor of marijuana coming from
the apartment, knocked on the apartment door and
identified themselves, and when those inside did not
open the door but moved around in a manner causing
the officers to fear that evidence (marijuana) was about
to be destroyed.  I agree with the majority that the odor
of marijuana emanating from a residence, followed by
a knock on the door by the officers and the
announcement of their presence and the subsequent
movement inside, on those facts alone, does not justify
a warrantless entry into the residence because the
exigent circumstance of fear of destruction of the
evidence was created by the officers when they knocked
and announced their presence.

Exigent circumstances generally do not exist if the
person is unaware of the police presence.  See United
States v. Santa, 236 F.3d 662, 669-70 (11 th Cir.2000);
United States v. Coles, 437 F.3d 361, 371 (3 rd
Cir.2006); Dunnuck v. State, 367 Md. 198, 786 A.2d 695
(Md.App.2001).  King and the inhabitants of the
apartment were unaware of the presence of the officers
until the officers knocked on the door and announced
their presence.  In other words, the exigency did not
arise until the officers knocked on the door and
announced their presence, causing those inside the
apartment to become alarmed and perhaps to begin to
destroy the marijuana.  Absent the additional facts
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surrounding the officers’ pursuit of the suspect, the
warrantless search in this case was otherwise invalid.

In United States v. Chambers, 395 F.3d 563 (6 th
Cir.2005), the Sixth Circuit held that “[w]arrantless
searches are not permitted when the only exigency is
one that is of the officer’s creation.” Id. at 566.  The test
has been stated by the Arkansas Supreme Court as
“[w]hether, regardless of good faith, it was reasonably
foreseeable that the investigative tactics employed by
the police would create the exigent circumstances
relied upon to justify a warrantless entry.” Mann v.
State, 357 Ark. 159, 161 S.W.3d 826, 834 (Ark.2004).
Therein, the court held that the evidence was seized as
a result of an unlawful search because “[t]he only
exigent circumstance offered by the State, that the
officers feared that the evidence was about to be
destroyed, was effectively created by the officers’
chosen tactics in this case.”  Id. at 436, 161 S.W.3d 826.

Likewise, in United States v. Munoz-Guerra, 788
F.2d 295 (5th Cir.1986), the Fifth Circuit held that the
exigent circumstances relied upon by officers to justify
a warrantless entry of a condominium were the result
of the officers’ decision to approach and announce their
presence.  Id. at 298-99.  In United States v. Richard,
994 F.2d 244 (5th Cir.1993), the Fifth Circuit held a
warrantless search to be unlawful due to lack of
exigent circumstances where the officers knocked on
the door and announced their presence, heard a
commotion inside, and then kicked the door down due
to fear that evidence was being destroyed.  Id. at
249-50.

As the aforementioned principles of law are applied
to the facts of this case, the trial court erred in
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upholding the warrantless search based on the narrow
grounds it stated.  It is apparent that the officers had
probable cause to believe a crime was being committed
(possession of marijuana) and the opportunity to seek
a warrant after smelling the odor of marijuana.
Instead, they knocked on the door and announced their
presence. When the occupants of the apartment became
aware of the presence of the officers, they began to
move around rather than open the door.  Exigent
circumstances due to fear of destruction of evidence
arose at that time.  Absent the additional facts
surrounding the officers’ pursuit of the suspect, the
exigent circumstance exception based on fear of
destruction of evidence does not apply because the
officers could have obtained a warrant before knocking,
and the exigency was created by their own actions.

However, while the majority properly rejects the
trial court’s ruling as erroneous because the officers
created the exigency, it continues to rely on the exigent
circumstance of destruction of evidence.  It does so on
the basis of its conclusion that because the officers
were pursuing a person suspected of committing a
crime just minutes before, they were not deliberately
and intentionally evading the warrant requirement.
Referencing the good faith exception to the warrant
requirement, the majority states that it cannot
conclude as a matter of law that it was unreasonable
for the officers to have believed that the suspect knew
of their presence and that they had to take immediate
action to prevent the destruction of evidence.  I have
several concerns with this analysis.

While the majority rejects the destruction of
evidence exception in this case because the officers
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created the exigency, it nevertheless embraces the
exception because the officers acted, in the opinion of
the majority, in good faith.  The good faith exception5

does not apply to warrantless searches such as the one
in this case.  In United States v. Whiting, 781 F.2d 692,
698 (9th Cir.1986), the Ninth Circuit noted that the
good faith exception “is clearly limited to warrants
invalidated for lack of probable cause and does not
create the broad ‘good faith’ exception the government
suggests.” See also United States v. Warner, 843 F.2d
401, 405 (9th Cir.1988).  Further, in United States v.
Herrara, 444 F.3d 1238 (10th Cir.2006), the Tenth
Circuit explained as follows:

The authority, from both the Supreme Court and this
circuit, indicates that Leon’s good-faith exception to the
exclusionary rule generally applies only narrowly
outside the context of a warrant.  It has not been
applied when the mistake resulting in the Fourth
Amendment violation is that of the officer conducting
the seizure and search, rather than a neutral third
party not engaged in the “competitive endeavor of
ferreting out crime.”

Id. at 1251.  To the extent the majority relies on the
good faith exception, I believe its reliance is misplaced.6

To rely on the good faith exception would be to extend
that exception to cases where officers were not acting
pursuant to a warrant and also to cases where the
mistake was made by the officers and not by someone
else such as a neutral magistrate.  In my opinion, this
court should not extend the principles of the good faith
exception in this case.
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 The Court in the Washington case also referenced the5

good faith exception under these same facts when it
stated that “he [Officer Cobb] had a good-faith belief
that the suspect had entered the apartment[.]” Id. at
767.

 In discussing the good faith exception, the majority6

cites Perkins, 237 S.W.3d 215.  The Perkins court’s
gratuitous use of the phrase “good faith” in that
opinion was not a basis for its holding therein.

In addition to referencing the good faith exception,
the majority cites cases which hold that even where the
officers created the exigency that led them to conduct
a warrantless search, the search will not be held
invalid unless there is some showing that the officers
deliberately and intentionally evaded the warrant
requirement.  See, i.e., Chambers, 395 F.3d at 566.
While some circuits follow this view, there are others
that hold the test is “[w]hether, regardless of good
faith, it was reasonably foreseeable that the
investigative tactics employed by the police would
create the exigent circumstances relied upon to justify
a warrantless entry.” See Mann, 161 S.W.3d at 172.
See also United States v. Duchi, 906 F.2d 1278, 1284 (8
th Cir.1990) (“bad faith is not required to run afoul of
the standard we adopt and apply here today”).
Kentucky courts have not specifically addressed this
issue.  In my opinion, this court should not blindly
follow the Sixth Circuit’s view without at least
considering the view of the other circuits on this issue.

Next, the majority appears to attempt to validate
the warrantless entry in the wrong apartment by
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implying that the exigent circumstance of hot pursuit
may be applicable.  However, the majority never
directly mentions hot pursuit in its opinion. Again, I7 

have several concerns with the use of this theory.
First, the trial court made no determination that the
hot pursuit exception applied.  Also, hot pursuit
typically involves the suspect’s knowledge that the
police are pursuing him.  See, e.g., Dale Joseph
Gilsinger, When Is Warrantless Entry of House or
Other Building Justified Under “Hot Pursuit” Doctrine,
17 A.L.R. 6th 327 (2006). It has been held that the key
to hot pursuit is that the defendant is aware he is
being pursued and is likely to disappear or destroy
evidence before police can obtain a warrant.  See State
v. Nichols, 225 Ga.App. 609, 484 S.E.2d 507, 508
(Ga.Ct.App.1997).

 As previously noted, the court in the Washington case7

mentioned that Officer Cobb had testified that he was
in hot pursuit of a felony suspect.

The majority acknowledges that the suspect may
not have known that he was being pursued, but it
states that it cannot conclude as a matter of law that it
was unreasonable for the police to have believed that
the suspect knew of their presence and that they had to
take immediate action to prevent the destruction of
evidence. I agree that we cannot conclude as a matter
of law that the actions of the police were unreasonable.
However, the majority has reversed the situation and,
in essence, determined as a matter of law that it was
reasonable for the police to believe that the suspect
knew of their presence and that they had to take
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immediate action to prevent the destruction of
evidence.  While I believe there is no evidence
whatsoever that the suspect in this case was aware
that the officers were following him, there is at least a
fact issue in this regard and I disagree that we should
conclude to the contrary as a matter of law.

Also, I fail to see the connection between the smell
of marijuana coming from a residence and the sale of
crack cocaine.  Simply because the suspect sold crack
cocaine does not give rise to any inference that he must
have fled into an apartment where there was the smell
of marijuana smoke emanating therefrom.  I see no
probable cause in this regard.

Further, I fail to see why the police believed that
they needed to kick down the door for fear that
evidence was about to be destroyed.  I agree with the
majority that the odor of burnt marijuana emanating
from a residence does not justify the warrantless entry
of that residence even when police knock and announce
their presence and hear movement consistent with the
destruction of evidence inside the residence.  However,
there was no testimony that the officers believed that
the suspect they were pursuing had more crack cocaine
in his apartment that he was about to destroy or that
the money he had received from the drug deal was
marked or otherwise identifiable and was in danger of
being destroyed.  In my opinion, any justification for
kicking down the door had to be based on the hot
pursuit exception and not the fear of the destruction of
evidence exception.

In addition, assuming the hot pursuit exception
does apply, there are remaining issues as to whether it
applies when the officers don’t pursue the suspect into
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the apartment he entered but rather they kick down
the door of the wrong apartment and enter a residence
that they otherwise had no right to enter without a
warrant.  The issue in this regard, as I see it, is not
whether the officers acted in good faith, but whether
they had an objectively reasonable belief that the
suspect had entered the Washington/King apartment.8

See generally Maryland v. Garrison, 480 U.S. 79, 107
S.Ct. 1013, 94 L.Ed.2d 72 (1987); Illinois v. Rodriquez,
497 U.S. 177, 110 S.Ct. 2793, 111 L.Ed.2d 148 (1990);
Hill v. California, 401 U.S. 797, 91 S.Ct. 1106, 28
L.Ed.2d 484 (1971).

 The objective reasonableness standard is not the8

same as the good faith standard.  For example, an
officer may act in good faith, but his actions may be
unreasonable.

My concern in this case is that we uphold the
constitutional rights of citizens to be safe and secure
from governmental intrusion into their homes without
a warrant unless there is a valid exception to the
warrant requirement.  This case disturbs me because
not only did the police kick down the door and enter a
home without a search warrant, but they mistakenly
invaded the wrong home.  The fact that King and
Washington may have been violating the law within
that residence did not allow such actions in the absence
of a determination that the officers’ actions were
pursuant to a valid exception to the warrant
requirement.  Although the officers may have been in
hot pursuit of another person and may have acted
reasonably under the circumstances, I believe that
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there are fact issues in that regard that should be
determined by the trial court and not by this court.

I would vacate the ruling of the trial court and
would remand for the entry of specific findings and
conclusions as to whether the warrantless entry and
search were lawful under the hot pursuit exception.
Therefore, I must respectfully dissent.
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REVERSING AND REMANDING

At issue in this case is whether exigent
circumstances existed, which justified the warrantless
entry of the apartment occupied by Appellant Hollis
Deshaun King. We hold that police were not in hot
pursuit of a fleeing suspect, and that, with regard to
the imminent destruction of evidence, any exigency
was police-created. We also note that no “good faith”
exception to the exclusionary rule applies in this case.
We therefore reverse the judgment of the Court of
Appeals.

I.  BACKGROUND
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On the evening of October 13, 2005,
Lexington-Fayette County police were conducting a
“buy bust” operation at an apartment complex on
Centre Parkway in Lexington.  Police arranged for a
confidential informant to purchase crack cocaine from
a “street level” dealer.  Officer Steven Cobb and several
narcotics detectives were nearby in marked police cars
waiting to make an arrest after a sale was complete.

After a suspected dealer sold crack cocaine to the
confidential informant, undercover officer Gibbons gave
a prearranged signal, informing officers to move in and
make an arrest.  As Cobb drove toward the location of
the sale to make the arrest, Gibbons radioed a
description of the suspect, and stated that he had
entered a specific breezeway at the apartment complex.
Cobb testified  that Gibbons told officers to hurry, in1

order to keep the suspect from entering an apartment.

Officer Cobb was the only witness to testify at the1

suppression hearing.

Cobb exited his vehicle, and continued toward the
breezeway on foot with two narcotics detectives.  After
Cobb had exited his vehicle, Gibbons informed officers
via radio that the suspect had entered the back right
apartment.  Because they were no longer near a radio,
Cobb and the narcotics detectives did not hear this
final piece of information.  The officers heard a door
slam shut, but did not see which apartment the suspect
had entered.

When the officers reached the breezeway, they
detected the “very strong odor of burnt marijuana.” It
soon became clear that the smell of marijuana was
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emanating from the back left apartment.  Officer Cobb
testified at the suppression hearing that this strong
odor led him to believe that the left apartment door
had been recently opened.  However, Cobb stated that
he did not know which door he had heard close.

Detective Maynard, one of the narcotics detectives,
knocked loudly on the back left apartment door and
announced “police.”  The three officers then heard
movement inside the apartment, which lead the
officers to believe that evidence was about to be
destroyed.

At this point, the officers made a forced entry into
the left apartment.  As the circuit court noted in its
findings of fact, when asked to articulate the reasons
which he thought justified the forced entry, Cobb
testified that the officers thought (1) that a crime was
occurring based on the strong odor of marijuana, and
(2) that evidence was possibly being destroyed based on
the sound of movement inside the apartment.

Cobb kicked the back left apartment door open, and
officers performed an initial protective sweep looking
for the original suspect.  Though police did not find the
suspected drug dealer, they found three people sitting
on couches in the apartment: Jamela Washington,
Clarence Johnson, and Appellant Hollis King.  Johnson
was smoking marijuana, while Washington and King
sat nearby.  Police found approximately 25 grams of
marijuana and 4.6 ounces of powder cocaine in plain
view.  Upon further search, police found crack cocaine,
scales with cocaine residue, $2500 in cash, three cell
phones, and other drug paraphernalia.  Police
eventually entered the back right apartment, and
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found the suspected drug dealer who had been the
original target.

King and his co-defendants argued that the police’s
entry into the apartment was unlawful, and filed
motions to suppress all evidence obtained as a result of
that entry.  Following a suppression hearing, the
circuit court issued extensive Findings of Fact,
Conclusions of Law, and an Opinion and Order.  As a
preliminary matter, the circuit court concluded that
King had standing to challenge the search.  Next, the2

court concluded that the smell of marijuana gave the
officers probable cause to continue with their
investigation.  And finally, the court concluded that the
lack of response to the knock on the door-coupled with
the sound of movement, which the officers believed to
be the destruction of evidence-created the requisite
exigent circumstances to justify a warrantless entry.
Therefore, the circuit court denied King’s motion to
suppress evidence.

 The record indicates that Jamela Washington leased2

the apartment, that Washington was King’s girlfriend,
and that King stayed at the apartment at least part of
the time.

King entered a conditional guilty plea, reserving the
right to appeal the circuit court’s denial of his motion
to suppress.  The circuit court found King guilty of
trafficking in a controlled substance; possession of
marijuana; and persistent felony offender, second
degree (PFO II).  For the trafficking charge, the court
imposed a sentence of five years’ imprisonment,
enhanced to ten years by King’s PFO status.  For the
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possession charge, the court imposed a sentence of
twelve months in jail.

On appeal, the Court of Appeals found fault with
the circuit court’s conclusions of law.  The Court
concluded that smelling burning marijuana, knocking
on the door, and hearing movement within the
residence cannot justify a warrantless entry.  Rather,
the Court of Appeals noted, such a search is invalid if
the police created their own exigent circumstances.
Nevertheless, the Court of Appeals concluded that,
“under the circumstances of this case,” police did not
create their own exigency because they did not engage
in deliberate and intentional conduct to evade the
warrant requirement, citing United States v.
Chambers, 395 F.3d 563, 566 (6th Cir.2005).  The
Court of Appeals also noted a “good faith” exception,
and affirmed the circuit court’s judgment.   This Court3

then granted discretionary review.

 The Court of Appeals also affirmed the conviction of3

Jamela Washington, King’s co-defendant, in
Washington v. Commonwealth, 231 S.W.3d 762
(Ky.App. 2007). Because Washington conflicts with our
opinion in this case, it is hereby overruled.

II. ANALYSIS

We apply a two-prong test when reviewing a trial
court’s ruling on a suppression motion following a
hearing.  Stewart v. Commonwealth, 44 S.W.3d 376,
380 (Ky.App.2000).  First, the circuit court’s factual
findings are conclusive if supported by substantial
evidence.  Id.; RCr 9.78.  However, we conduct “a de
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novo review to determine whether the court’s decision
is correct as a matter of law.”  Stewart, 44 S.W.3d at
380.

Upon review of the record, we conclude that the
circuit court’s findings of fact were supported by
substantial evidence, and are therefore conclusive.  We
now conduct a de novo review of the law as applied to
the circuit court’s findings of fact.

A. Police Did Not Have Proper Exigent
Circumstances to Justify a Warrantless Entry

It is well established that, under the Fourth
Amendment to the United States Constitution, police
may not conduct a warrantless search or seizure within
a private residence unless there exist both (1) probable
cause and (2) exigent circumstances.  Kirk v.4

Louisiana, 536 U.S. 635, 638, 122 S.Ct. 2458, 153
L.Ed.2d 599 (2002); Payton v. New York, 445 U.S. 573,
100 S.Ct. 1371, 63 L.Ed.2d 639 (1980). Any other
search is per se unreasonable.  Id. at 587, 100 S.Ct.
1371.

Consent also authorizes a warrantless search, but4 

consent is not an issue in this case.

Both parties agree that the smell of burning
marijuana created probable cause, which would have
been sufficient for the police to obtain a warrant to
search the back left apartment.  Because the police
chose not to seek a warrant, we must now address
whether there existed exigent circumstances to justify
the warrantless entry.  The Commonwealth argues
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that two types of exigent circumstances justified the
warrantless entry: (1) “hot pursuit,” and (2) imminent
destruction of evidence.  We address each of these in
the context of this case.

1. The Police Were Not In Hot Pursuit of a
Fleeing Suspect

The “hot pursuit” of a fleeing suspect (when
accompanied by probable cause as required by Payton
) is an exigent circumstance justifying the warrantless
entry of a home.  United States v. Santana, 427 U.S.
38, 42-43, 96 S.Ct. 2406, 49 L.Ed.2d 300 (1976);
Warden v. Hayden, 387 U.S. 294, 298-99, 87 S.Ct.
1642, 18 L.Ed.2d 782 (1967); Styles v. Commonwealth,
507 S.W.2d 487, 488 (Ky.1974).  See also Minnesota v.
Olson, 495 U.S. 91, 100-01, 110 S.Ct. 1684, 109
L.Ed.2d 85 (1990) (reaffirming hot pursuit exception).

An important element of the hot pursuit exception
is the suspect’s knowledge that he is, in fact, being
pursued.  Santana, 427 U.S. at 43, 96 S.Ct. 2406; see
also State v. Nichols, 225 Ga.App. 609, 484 S.E.2d 507,
508 (1997) (“Rather, the key to ‘hot pursuit’ is that the
defendant is aware he is being pursued by the police,
and is therefore likely to disappear or destroy evidence
of his wrongdoing if the officer takes the time to get a
warrant.”).  In this case, uniformed officers were in
pursuit of the suspected drug dealer, but there is no
evidence that he was aware of this.  According to
testimony at the suppression hearing, the suspect sold
drugs to a confidential informant, and then returned to
his apartment.
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Officer Cobb testified that police officers had
hurried to the scene to prevent the suspect from
entering an apartment.  Although the suspect entered
an apartment before he could be apprehended, there
was no testimony that police feared he would escape.
Nothing in these circumstances created an exigency
that would have made it impracticable for the police to
post officers in the breezeway and obtain a warrant.
For these reasons, there was no hot pursuit justifying
the warrantless entry of the back left apartment.

2. The Warrantless Entry Was Not Justified by
the Imminent Destruction of Evidence

The imminent destruction of evidence is recognized
as an exigent circumstance, which justifies a
warrantless search when accompanied by probable
cause.  Posey v. Commonwealth, 185 S.W.3d 170, 173
(Ky.2006).  See also Roaden v. Kentucky, 413 U.S. 496,
505, 93 S.Ct. 2796, 37 L.Ed.2d 757 (1973) (“Where
there are exigent circumstances in which police action
literally must be ‘now or never’ to preserve the
evidence of the crime, it is reasonable to permit action
without prior judicial evaluation.”) (citations omitted).

As found by the circuit court, Officer Cobb gave two
reasons for the decision to enter the left apartment
without a warrant: the fact that a crime was occurring
based on the odor of marijuana, and the possible
destruction of evidence based on the sound of
movement inside the apartment.

a. The odor of marijuana did not create
exigent circumstances
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Odor alone is generally an insufficient basis for the
warrantless search of a home based on imminent
destruction of evidence.  In Johnson v. United States,
333 U.S. 10, 15, 68 S.Ct. 367, 92 L.Ed. 436 (1948), the
Supreme Court held the warrantless search of a hotel
room invalid where the officers detected “a strong odor
of burning opium which to them was distinctive and
unmistakable.” Id. at 12, 68 S.Ct. 367.  The Court
stated that an odor, sufficiently distinctive to be
recognized as an illegal substance, and detected by one
qualified to recognize it, can be sufficient to justify the
issuance of a warrant.  Id. at 13, 68 S.Ct. 367.
However, odor alone did not justify a warrantless
search based on imminent destruction of evidence: “No
evidence or contraband was threatened with removal
or destruction, except perhaps the fumes which we
suppose in time will disappear.  But they were not
capable at any time of being reduced to possession for
presentation to court.” Id. at 15, 68 S.Ct. 367.

The odor of marijuana alone can justify the
warrantless search of an automobile.  Cooper v.
Commonwealth, 577 S.W.2d 34, 37 (Ky.App.1979),
overruled on other grounds by Mash v. Commonwealth,
769 S.W.2d 42 (Ky.1989).  However, there is a strong
distinction in Fourth Amendment jurisprudence
between an automobile and a home.  The mobility of an
automobile creates an exigent circumstance per se.
Maryland v. Dyson, 527 U.S. 465, 467, 119 S.Ct. 2013,
144 L.Ed.2d 442 (1999) (citing Pennsylvania v. Labron,
518 U.S. 938, 940, 116 S.Ct. 2485, 135 L.Ed.2d 1031
(1996)).  By contrast, “physical entry of the home is the
chief evil against which the wording of the Fourth
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Amendment is directed.” Payton, 445 U.S. at 585, 100
S.Ct. 1371 (quoting United States v. United States
District Court, 407 U.S. 297, 313, 92 S.Ct. 2125, 32
L.Ed.2d 752 (1972)).

We also note that, in some circumstances, the odor
of an illegal substance alone will create exigent
circumstances justifying a warrantless search.  This is
particularly true where public safety is a concern.  See,
e.g., Bishop v. Commonwealth, 237 S.W.3d 567
(Ky.App.2007) (strong chemical smell consistent with
production of methamphetamine created exigent
circumstances based on public safety due to inherent
dangers in methamphetamine production).  However,
such circumstances are not present in this case.

b. By knocking on the apartment door and
announcing their presence, police created
any resulting exigency

The odor of marijuana emanating from the left
apartment did not create an exigency based on
destruction of evidence.  Therefore, the sounds police
heard after knocking on the door provide the only
possible justification for entry based on imminent
destruction of evidence.  There is certainly some
question as to whether the sound of persons moving
was sufficient to establish that evidence was being
destroyed.  However, we assume for the purpose of
argument that exigent circumstances existed, and
proceed to the more important question of whether
police created their own exigency.

We agree with the well established principle that
police may not rely on an exigent circumstance of their
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own creation.  United States v. Chambers, 395 F.3d
563, 566 (6th Cir.2005); United States v. Duchi, 906
F.2d 1278, 1284 (8th Cir.1990); see also United States
v. Thompson, 700 F.2d 944, 950 (5th Cir.1983) (citing
cases so holding).  But this general holding is rarely
dispositive, because “in some sense the police always
create the exigent circumstances that justify
warrantless entries and arrests.” Duchi, 906 F.2d at
1284.  Kentucky courts have not firmly addressed
under what circumstances police may not rely on an
exigency of their own creation.  However, we draw
guidance from other courts that have addressed the
issue.

1. The proper test for a police-created
exigency

In United States v. Duchi, the Eighth Circuit
adopted an “antecedent inquiry,” which focused on “the
reasonableness and propriety of the investigative
tactics that generated the exigency.” 906 F.2d at 1284.
The court went on to clarify that “bad faith is not
required to run afoul of the standard we adopt and
apply today.” Id. The Third Circuit has used similar
language, stating that “we must look to the
reasonableness and propriety of [police] actions and
investigative tactics preceding their warrantless
entry.” United States v. Coles, 437 F.3d 361, 370 (3d
Cir.2006) (emphasis in original).  Based on Duchi and
other decisions of the Eighth Circuit, the Arkansas
Supreme Court succinctly stated the proper test as
being “[w]hether, regardless of good faith, it was
reasonably foreseeable that the investigative tactics
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employed by the police would create the exigent
circumstances relied upon to justify a warrantless
entry.” Mann v. State, 357 Ark. 159, 161 S.W.3d 826,
834 (2004).

The Fifth Circuit employs a two-part test: “first
whether the officers deliberately created the exigent
circumstances with the bad faith intent to avoid the
warrant requirement, and second, even if they did not
do so in bad faith, whether their actions creating the
exigency were sufficiently unreasonable or improper as
to preclude dispensation with the warrant
requirement.” United States v. Gould, 364 F.3d 578,
590 (5th Cir.2004).

The Sixth Circuit gives slightly more deference to
law enforcement, requiring “some showing of deliberate
conduct on the part of the police evincing an effort
intentionally to evade the warrant requirement.”
Chambers, 395 F.3d at 566 (quoting Ewolski v. City of
Brunswick, 287 F.3d 492, 504 (6th Cir.2002))
(emphasis added in Chambers ).  However, the Sixth
Circuit seems to stop short of restricting
created-exigency cases to those where the police acted
in bad faith.  See Chambers, 395 F.3d at 569.

The Second Circuit appears to give the most
deference to law enforcement, holding that “when law
enforcement agents act in an entirely lawful manner,
they do not impermissibly create exigent
circumstances.” United States v. MacDonald, 916 F.2d
766, 772 (2d Cir.1990) (en banc).  “[T]he reasonableness
of the police investigative tactics precipitating the
exigency does not seem to figure into the Second
Circuit’s analysis.” Coles, 437 F.3d at 369.
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With the exception of the Second Circuit, these
various approaches are similar, and will usually reach
the same result.  Even the Sixth Circuit’s standard
stops short of requiring bad faith on the part of police.
In reviewing these approaches, we believe that a
two-part test like that used by the Fifth Circuit, but
including the language of the Arkansas Supreme
Court, would provide the greatest clarity.

Therefore, for Kentucky, we adopt a two-part test.
First, courts must determine “whether the officers
deliberately created the exigent circumstances with the
bad faith intent to avoid the warrant requirement.”
Gould, 364 F.3d at 590.  If so, then police cannot rely
on the resulting exigency.  Second, where police have
not acted in bad faith, courts must determine
“[w]hether, regardless of good faith, it was reasonably
foreseeable that the investigative tactics employed by
the police would create the exigent circumstances
relied upon to justify a warrantless entry.” Mann, 161
S.W.3d at 834. If so, then the exigent circumstances
cannot justify the warrantless entry.

2. Application of the test

Turning to the facts of this case, it does not appear
that the officers acted in bad faith.  Though other
officers were aware that the suspect had not entered
the left apartment, Officer Cobb and the two narcotics
detectives were not aware of this fact.  Therefore, we
cannot say that the officers acted deliberately with the
bad faith intent to avoid the warrant requirement.

However, it was reasonably foreseeable that
knocking on the apartment door and announcing
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“police,” after having smelled marijuana emanating
from the apartment, would create the exigent
circumstance relied upon, i.e. destruction of evidence.
It was reasonably foreseeable that, upon hearing police
announce their presence, the persons inside the
apartment would proceed to destroy evidence of their
crime.  Before police announced their presence, there
would have been no reason to destroy evidence of either
the marijuana which the officers had smelled, or
evidence of the original drug transaction.

When the imminent destruction of evidence is a
concern because a suspect has become aware of police
presence, the primary distinction is the manner by
which the suspect gained that knowledge.  Where
police are observing a suspect from a lawful vantage
point, and the suspect sees police, then the exigency is
generally not police-created.  But where police
unnecessarily announce their presence, and this
creates the fear that evidence will be destroyed, police
have created their own exigency, and cannot rely on
the fear of evidence being destroyed as a justification
for a warrantless entry.  See United States v.
Munoz-Guerra, 788 F.2d 295, 298 (5th Cir.1986)
(agents created their own exigency by knocking on
patio door after seeing marijuana in plain view through
a window, where premises could have been covertly
secured and warrant could have been obtained prior to
approaching the patio); see also United States v.
Richard, 994 F.2d 244, 249 (5th Cir.1993) (agents
created exigent circumstances by announcing
presence).

The odor of marijuana did not create an exigency
based on imminent destruction of evidence.  In
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addition, any exigency that did arise when police
knocked and announced their presence was
police-created, and cannot be relied upon as a
justification for a warrantless entry.

B. The “Good Faith” Exception Does Not
Apply to a Warrantless Entry

Finally, the Commonwealth argues, consistent with
the Court of Appeals’ opinion, that although Officer
Cobb was mistaken about the suspected drug dealer
being in the left apartment, the “good faith” exception
prevents the warrantless entry from being invalidated
due to his mistake.  This argument is without merit.

We assume the Court of Appeals was referring to
the good faith exception to the exclusionary rule
established by United States v. Leon, 468 U.S. 897, 104
S.Ct. 3405, 82 L.Ed.2d 677 (1984).  However, the Leon
good faith exception is “clearly limited to warrants
invalidated for lack of probable cause” and does not
create a broad good faith exception for any illegal
search.  United States v. Whiting, 781 F.2d 692, 698
(9th Cir.1986).  See also United States v. Morgan, 743
F.2d 1158, 1165 (6th Cir.1984) (refusing to extend the
good faith exception to a warrantless search that the
government argued was justified by exigent
circumstances).5

 The Commonwealth’s and the Court of Appeals’5

reliance on Perkins v. Commonwealth, 237 S.W.3d 215
(Ky.App.2007), is misplaced.  The issue in Perkins was
whether a search was consensual, and the Perkins
court quoted Illinois v. Rodriguez, 497 U.S. 177, 110
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S.Ct. 2793, 111 L.Ed.2d 148 (1990): “The Constitution
is no more violated when officers enter without a
warrant because they reasonably (though erroneously)
believe that the person who has consented to their
entry is a resident of the premises, than it is violated
when they enter without a warrant because they
reasonably (though erroneously) believe they are in
pursuit of a violent felon who is about to escape.”
Perkins, 237 S.W.3d at 219 (quoting Rodriguez, 497
U.S. at 186, 110 S.Ct. 2793).  To support the quoted
language, Rodriguez cites Archibald v. Mosel, 677 F.2d
5 (1st Cir.1982), which stands only for the proposition
that, when a warrantless entry is justified by exigent
circumstances, the entry in pursuit of a felon is not
invalid simply because the police do not find the felon
in the premises.  In the case at bar, however, the
warrantless entry was not justified by exigent
circumstances.

III.  CONCLUSION

While probable cause existed for police to obtain a
warrant to enter the apartment occupied by King,
police did not have proper exigent circumstances to
justify a warrantless entry.  Police were not in hot
pursuit of a fleeing suspect.  Further, the entry was not
justified by imminent destruction of evidence.  The
odor of marijuana alone did not provide a justification,
and any exigency arising from the sounds of movement
inside the apartment was created by police, and
therefore cannot be relied upon as a justification.

For the foregoing reasons, the judgment of the
Court of Appeals is reversed.  The denial of King’s
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motion to suppress evidence is reversed, and King’s
judgment of conviction is vacated.  The case is hereby
remanded to Fayette Circuit Court for proceedings
consistent with this opinion.

All sitting.  Minton, C.J.; Abramson, Noble, Scott,
and Venters, JJ., concur.  Cunningham, J., concurs in
result only without separate opinion.
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JUSTICE ALITO delivered the opinion of the
Court.

It is well established that “exigent
circumstances,” including the need to prevent the
destruction of evidence, permit police officers to
conduct an otherwise permissible search without first
obtaining a warrant. In this case, we consider whether
this rule applies when police, by knocking on the door
of a residence and announcing their presence, cause the
occupants to attempt to destroy evidence. The
Kentucky Supreme Court held that the exigent
circumstances rule does not apply in the case at hand
because the police should have foreseen that their
conduct would prompt the occupants to attempt to
destroy evidence. We reject this interpretation of the
exigent circumstances rule. The conduct of the police
prior to their entry into the apartment was entirely
lawful. They did not violate the Fourth Amendment or
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threaten to do so. In such a situation, the exigent
circumstances rule applies.

I

A

This case concerns the search of an apartment in
Lexington, Kentucky. Police officers set up a controlled
buy of crack cocaine outside an apartment complex.
Undercover Officer Gibbons watched the deal take
place from an unmarked car in a nearby parking lot.
After the deal occurred, Gibbons radioed uniformed
officers to move in on the suspect. He told the officers
that the suspect was moving quickly toward the
breezeway of an apartment building, and he urged
them to “hurry up and get there” before the suspect
entered an apartment. App. 20.

In response to the radio alert, the uniformed
officers drove into the nearby parking lot, left their
vehicles, and ran to the breezeway. Just as they
entered the breezeway, they heard a door shut and
detected a very strong odor of burnt marijuana. At the
end of the breezeway, the officers saw two apartments,
one on the left and one on the right, and they did not
know which apartment the suspect had entered.
Gibbons had radioed that the suspect was running into
the apartment on the right, but the officers did not
hear this statement because they had already left their
vehicles. Because they smelled marijuana smoke
emanating from the apartment on the left, they
approached the door of that apartment.

Officer Steven Cobb, one of the uniformed
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officers who approached the door, testified that the
officers banged on the left apartment door “as loud as
[they] could” and announced, “‘This is the police’” or
“‘Police, police, police.’” Id., at 22–23. Cobb said that
“[a]s soon as [the officers] started banging on the door,”
they “could hear people inside moving,” and “[i]t
sounded as [though] things were being moved inside
the apartment.” Id., at 24. These noises, Cobb testified,
led the officers to believe that drug related evidence
was about to be destroyed.

At that point, the officers announced that they
“were going to make entry inside the apartment.” Ibid.
Cobb then kicked in the door, the officers entered the
apartment, and they found three people in the front
room: respondent Hollis King, respondent’s girlfriend,
and a guest who was smoking marijuana.1 The officers
performed a protective sweep of the apartment during
which they saw marijuana and powder cocaine in plain
view. In a subsequent search, they also discovered
crack cocaine, cash, and drug paraphernalia.

1Respondent’s girlfriend leased the apartment, but
respondent stayed there part of the time, and his child
lived there. Based on these facts, Kentucky conceded in
state court that respondent has Fourth Amendment
standing to challenge the search. See App. to Pet. for
Cert. 7a; see also 302 S. W. 3d 649, 652 (Ky. 2010).

Police eventually entered the apartment on the
right. Inside, they found the suspected drug dealer who
was the initial target of their investigation.

B
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In the Fayette County Circuit Court, a grand
jury charged respondent with trafficking in marijuana,
first degree trafficking in a controlled substance, and
second degree persistent felony offender status.
Respondent filed a motion to suppress the evidence
from the warrantless search, but the Circuit Court
denied the motion. The Circuit Court concluded that
the officers had probable cause to investigate the
marijuana odor and that the officers “properly
conducted [the investigation] by initially knocking on
the door of the apartment unit and awaiting the
response or consensual entry.” App. to Pet. for Cert. 9a.
Exigent circumstances justified the warrantless entry,
the court held, because “there was no response at all to
the knocking,” and because “Officer Cobb heard
movement in the apartment which he reasonably
concluded were persons in the act of destroying
evidence, particularly narcotics because of the smell.”
Ibid. Respondent then entered a conditional guilty
plea, reserving his right to appeal the denial of his
suppression motion. The court sentenced respondent to
11 years’ imprisonment. 

The Kentucky Court of Appeals affirmed. It held
that exigent circumstances justified the warrantless
entry because the police reasonably believed that
evidence would be destroyed. The police did not
impermissibly create the exigency, the court explained,
because they did not deliberately evade the warrant
requirement.

The Supreme Court of Kentucky reversed. 302 S.
W. 3d 649 (2010). As a preliminary matter, the court
observed that there was “certainly some question as to
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whether the sound of persons moving [inside the
apartment] was sufficient to establish that evidence
was being destroyed.” Id., at 655. But the court did not
answer that question. Instead, it “assume[d] for the
purpose of argument that exigent circumstances
existed.” Ibid.

To determine whether police impermissibly
created the exigency, the Supreme Court of Kentucky
announced a two-part test. First, the court held, police
cannot “deliberately creat[e] the exigent circumstances
with the bad faith intent to avoid the warrant
requirement.” Id., at 656 (internal quotation marks
omitted). Second, even absent bad faith, the court
concluded, police may not rely on exigent
circumstances if “it was reasonably foreseeable that the
investigative tactics employed by the police would
create the exigent circumstances.” Ibid. (internal
quotation marks omitted). Although the court found no
evidence of bad faith, it held that exigent
circumstances could not justify the search because it
was reasonably foreseeable that the occupants would
destroy evidence when thepolice knocked on the door
and announced their presence. Ibid.

We granted certiorari. 561 U. S. ___ (2010).2

2After we granted certiorari, respondent filed a
motion to dismiss the petition as improvidently
granted, which we denied. 562 U. S. ___ (2010).
Respondent’s principal argument was that the case was
moot because, after the Kentucky Supreme Court
reversed his conviction, the Circuit Court dismissed the
charges against him. Respondent’s argument is
foreclosed by United States v. Villamonte-Marquez, 462
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U. S. 579, 581, n. 2 (1983). As we explained in
Villamonte-Marquez, our reversal of the Kentucky
Supreme Court’s decision “would reinstate the
judgment of conviction and the sentence entered” by
the Circuit Court. Ibid. The absence of an indictment
does not change matters. See ibid. (“Upon respondents’
conviction and sentence, the indictment that was
returned against them was merged into their
convictions and sentences”).

II

A

The Fourth Amendment provides:

“The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or
things to be seized.”

The text of the Amendment thus expressly
imposes two requirements. First, all searches and
seizures must be reasonable. Second, a warrant may
not be issued unless probable cause is properly
established and the scope of the authorized search is
set out with particularity. See Payton v. New York, 445
U. S. 573, 584 (1980).

Although the text of the Fourth Amendment
does not specify when a search warrant must be
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obtained, this Court has inferred that a warrant must
generally be secured. “It is a ‘basic principle of Fourth
Amendment law,’” we have often said, “‘that searches
and seizures inside a home without a warrant are
presumptively unreasonable.’” Brigham City v. Stuart,
547 U. S. 398, 403 (2006) (quoting Groh v. Ramirez,
540 U. S. 551, 559 (2004)). But we have also recognized
that this presumption may be overcome in some
circumstances because “[t]he ultimate touchstone of the
Fourth Amendment is ‘reasonableness.’” Brigham City,
supra, at 403; see also Michigan v. Fisher, 558 U. S.
___, ___ (2009) (per curiam) (slip op., at 2). Accordingly,
the warrant requirement is subject to certain
reasonable exceptions. Brigham City, supra, at 403.

One well-recognized exception applies when “‘the
exigencies of the situation’ make the needs of law
enforcement so compelling that [a] warrantless search
is objectively reasonable under the Fourth
Amendment.” Mincey v. Arizona, 437 U. S. 385, 394
(1978); see also Payton, supra, at 590 (“[T]he Fourth
Amendment has drawn a firm line at the entrance to
the house. Absent exigent circumstances, that
threshold may not reasonably be crossed without a
warrant”).

This Court has identified several exigencies that
may justify a warrantless search of a home. See
Brigham City, 547 U. S., at 403. Under the “emergency
aid” exception, for example, “officers may enter a home
without a warrant to render emergency assistance to
an injured occupant orto protect an occupant from
imminent injury.” Ibid.; see also, e.g., Fisher, supra, at
___ (slip op., at 5) (upholding warrantless home entry
based on emergency aid exception). Police officers may
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enter premises without a warrant when they are in hot
pursuit of a fleeing suspect. See United States v.
Santana, 427 U. S. 38, 42–43 (1976). And—what is
relevant here—the need “to prevent the imminent
destruction of evidence” has long been recognized as a
sufficient justification for a warrantless search.
Brigham City, supra, at 403; see also Georgia v.
Randolph, 547 U. S. 103, 116, n. 6 (2006); Minnesota v.
Olson, 495 U. S. 91, 100 (1990).3

3Preventing the destruction of evidence may also
justify dispensing with Fourth Amendment
requirements in other contexts. See, e.g., Richards v.
Wisconsin, 520 U.S. 385, 395–396 (1997) (failure to
comply with the knock-and-announce requirement was
justified because “the circumstances . . . show[ed] that
the officers had a reasonable suspicion that [a suspect]
might destroy evidence if given further opportunity to
do so”); Schmerber v. California, 384 U. S. 757,
770–771 (1966) (warrantless testing for blood-alcohol
content was justified based on potential destruction of
evidence); cf. United States v. Banks, 540 U. S. 31,
37–40 (2003) (15 to 20 seconds was a reasonable time
for officers to wait after knocking and announcing their
presence where there was a risk that suspect would
dispose of cocaine).

B

Over the years, lower courts have developed an
exception to the exigent circumstances rule, the so-
called “police-created exigency” doctrine. Under this
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doctrine, police may not rely on the need to prevent
destruction of evidence when that exigency was
“created” or “manufactured” by the conduct of the
police. See, e.g., United States v. Chambers, 395 F. 3d
563, 566 (CA6 2005) (“[F]or a warrantless search to
stand, law enforcement officers must be responding to
an unanticipated exigency rather than simply creating
the exigency for themselves”); United States v. Gould,
364 F. 3d 578, 590 (CA5 2004) (en banc) (“[A]lthough
exigent circumstances may justify a warrantless
probable cause entry into the home, they will not do so
if the exigent circumstances were manufactured by the
agents” (internal quotation marks omitted)).

In applying this exception for the “creation” or
“manufacturing” of an exigency by the police, courts
require something more than mere proof that fear of
detection by the police caused the destruction of
evidence. An additional showing is obviously needed
because, as the Eighth Circuit has recognized, “in some
sense the police always create the exigent
circumstances.” United States v. Duchi, 906 F. 2d 1278,
1284 (CA8 1990). That is to say, in the vast majority of
cases in which evidence is destroyed by persons who
are engaged in illegal conduct, the reason for the
destruction is fear that the evidence will fall into the
hands of law enforcement. Destruction of evidence
issues probably occur most frequently in drug cases
because drugs may be easily destroyed by flushing
them down a toilet or rinsing them down a drain.
Persons in possession of valuable drugs are unlikely to
destroy them unless they fear discovery by the police.
Consequently, a rule that precludes the police from
making a warrantless entry to prevent the destruction
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of evidence whenever their conduct causes the exigency
would unreasonably shrink the reach of this well-
established exception to the warrant requirement.

Presumably for the purpose of avoiding such a
result, the lower courts have held that the police-
created exigency doctrine requires more than simple
causation, but the lower courts have not agreed on the
test to be applied. Indeed, the petition in this case
maintains that “[t]here are currently five different
tests being used by the United States Courts of
Appeals,” Pet. for Cert. 11, and that some state courts
have crafted additional tests, id., at 19–20.

III

A

Despite the welter of tests devised by the lower
courts, the answer to the question presented in this
case follows directly and clearly from the principle that
permits warrantless searches in the first place. As
previously noted, warrantless searches are allowed
when the circumstances make it reasonable, within the
meaning of the Fourth Amendment, to dispense with
the warrant requirement. Therefore, the answer to the
question before us is that the exigent circumstances
rule justifies a warrantless search when the conduct of
the police preceding the exigency is reasonable in the
same sense. Where, as here, the police did not create
the exigency by engaging or threatening to engage in
conduct that violates the Fourth Amendment,
warrantless entry to prevent the destruction of
evidence is reasonable and thus allowed.4
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4There is a strong argument to be made that, at
least in most circumstances, the exigent circumstances
rule should not apply where the police, without a
warrant or any legally sound basis for a warrantless
entry, threaten that they will enter without permission
unless admitted. In this case, however, no such actual
threat was made, and therefore we have no need to
reach that question.

We have taken a similar approach in other cases
involving warrantless searches. For example, we have
held that law enforcement officers may seize evidence
in plain view, provided that they have not violated the
Fourth Amendment in arriving at the spot from which
the observation of the evidence is made. See Horton v.
California, 496 U. S. 128, 136–140 (1990). As we put it
in Horton, “[i]t is . . . an essential predicate to any valid
warrantless seizure of incriminating evidence that the
officer did not violate the Fourth Amendment in
arriving at the place from which the evidence could be
plainly viewed.” Id., at 136. So long as this prerequisite
is satisfied, however, it does not matter that the officer
who makes the observation may have gone to the spot
from which the evidence was seen with the hope of
being able to view and seize the evidence. See id., at
138 (“The fact that an officer is interested in an item of
evidence and fully expects to find it in the course of a
search should not invalidate its seizure”). Instead, the
Fourth Amendment requires only that the steps
preceding the seizure be lawful. See id., at 136–137.

Similarly, officers may seek consent-based
encounters if they are lawfully present in the place
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where the consensual encounter occurs. See INS v.
Delgado, 466 U. S. 210, 217, n. 5 (1984) (noting that
officers who entered into consent-based encounters
with employees in a factory building were “lawfully
present [in the factory] pursuant to consent or a
warrant”). If consent is freely given, it makes no
difference that an officer may have approached the
person with the hope or expectation of obtaining
consent. See id., at 216 (“While most citizens will
respond to a police request, the fact that people do so,
and do so without being told they are free not to
respond, hardly eliminates the consensual nature of
the response”).

B

Some lower courts have adopted a rule that is
similar to the one that we recognize today. See United
States v. MacDonald, 916 F. 2d 766, 772 (CA2 1990)
(en banc) (law enforcement officers “do not
impermissibly create exigent circumstances” when they
“act in an entirely lawful manner”); State v. Robinson,
2010 WI 80, ¶32, 327 Wis. 2d 302,326–328, 786 N. W.
2d 463, 475–476 (2010). But others, including the
Kentucky Supreme Court, have imposed additional
requirements that are unsound and that we now reject.
Bad faith. Some courts, including the Kentucky
Supreme Court, ask whether law enforcement officers
“‘deliberately created the exigent circumstances with
the bad faith intent to avoid the warrant requirement.’”
302 S. W. 3d, at 656 (quoting Gould, 364 F. 3d, at 590);
see also, e.g., Chambers, 395 F. 3d, at 566; United
States v. Socey, 846 F. 2d 1439, 1448 (CADC 1988);
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United States v. Rengifo, 858 F. 2d 800, 804 (CA1
1988).

This approach is fundamentally inconsistent
with our Fourth Amendment jurisprudence. “Our cases
have repeatedly rejected” a subjective approach, asking
only whether “the circumstances, viewed objectively,
justify the action.”’ Brigham City, 547 U. S., at 404
(alteration and internal quotation marks omitted); see
also Fisher, 558 U. S., at ___ (slip op., at 3–5). Indeed,
we have never held, outside limited contexts such as an
“inventory search or administrative inspection . . . ,
that an officer’s motive invalidates objectively
justifiable behavior under the Fourth Amendment.”
Whren v. United States, 517 U. S. 806, 812 (1996); see
also Brigham City, supra, at 405.

The reasons for looking to objective factors,
rather than subjective intent, are clear. Legal tests
based on reasonableness are generally objective, and
this Court has long taken the view that “evenhanded
law enforcement is best achieved by the application of
objective standards of conduct, rather than standards
that depend upon the subjective state of mind of the
officer.” Horton, supra, at 138.

Reasonable foreseeability. Some courts, again
including the Kentucky Supreme Court, hold that
police may not rely on an exigency if “‘it was
reasonably foreseeable that the investigative tactics
employed by the police would create the exigent
circumstances.’” 302 S. W. 3d, at 656 (quoting Mann v.
State, 357 Ark. 159, 172, 161 S. W. 3d 826, 834 (2004));
see also, e.g., United States v. Mowatt, 513 F. 3d 395,
402 (CA4 2008). Courts applying this test have
invalidated warrantless home searches on the ground
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that it was reasonably foreseeable that police officers,
by knocking on the door and announcing their
presence, would lead a drug suspect to destroy
evidence. See, e.g., id., at 402–403; 302 S. W. 3d, at
656.

Contrary to this reasoning, however, we have
rejected the notion that police may seize evidence
without a warrant only when they come across the
evidence by happenstance. In Horton, as noted, we held
that the police may seize evidence in plain view even
though the officers may be “interested in an item of
evidence and fully expec[t] to find it in the course of a
search.” 496 U. S., at 138.

Adoption of a reasonable foreseeability test
would also introduce an unacceptable degree of
unpredictability. For example, whenever law
enforcement officers knock on the door of premises
occupied by a person who may be involved in the drug
trade, there is some possibility that the occupants may
possess drugs and may seek to destroy them. Under a
reasonable foreseeability test, it would be necessary to
quantify the degree of predictability that must be
reached before the police-created exigency doctrine
comes into play.

A simple example illustrates the difficulties that
such an approach would produce. Suppose that the
officers in the present case did not smell marijuana
smoke and thus knew only that there was a 50%
chance that the fleeing suspect had entered the
apartment on the left rather than the apartment on the
right. Under those circumstances, would it have been
reasonably foreseeable that the occupants of the
apartment on the left would seek to destroy evidence
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upon learning that the police were at the door? Or
suppose that the officers knew only that the suspect
had disappeared into one of the apartments on a floor
with3, 5, 10, or even 20 units? If the police chose a door
at random and knocked for the purpose of asking the
occupants if they knew a person who fit the description
of the suspect, would it have been reasonably
foreseeable that the occupants would seek to destroy
evidence?

We have noted that “[t]he calculus of
reasonableness must embody allowance for the fact
that police officers are often forced to make split-second
judgments—in circumstances that are tense, uncertain,
and rapidly evolving.” Graham v. Connor, 490 U. S.
386, 396–397 (1989). The reasonable foreseeability test
would create unacceptable and unwarranted
difficulties for law enforcement officers who must make
quick decisions in the field, as well as for judges who
would be required to determine after the fact whether
the destruction of evidence in response to a knock on
the door was reasonably foreseeable based on what the
officers knew at the time.

Probable cause and time to secure a warrant.
Some courts, in applying the police-created exigency
doctrine, fault law enforcement officers if, after
acquiring evidence that is sufficient to establish
probable cause to search particular premises, the
officers do not seek a warrant but instead knock on the
door and seek either to speak with an occupant or to
obtain consent to search. See, e.g., Chambers, supra, at
569 (citing “[t]he failure to seek a warrant in the face
of plentiful probable cause” as a factor indicating that
the police deliberately created the exigency).
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This approach unjustifiably interferes with
legitimate law enforcement strategies. There are many
entirely proper reasons why police may not want to
seek a search warrant as soon as the bare minimum of
evidence needed to establish probable cause is
acquired. Without attempting to provide a
comprehensive list of these reasons, we note a few.

First, the police may wish to speak with the
occupants of a dwelling before deciding whether it is
worthwhile to seek authorization for a search. They
may think that a short and simple conversation may
obviate the need to apply for and execute a warrant.
See Schneckloth v. Bustamonte, 412 U. S. 218, 228
(1973). Second, the police may want to ask an occupant
of the premises for consent to search because doing so
is simpler, faster, and less burdensome than applying
for a warrant. A consensual search also “may result in
considerably less inconvenience” and embarrassment
to the occupants than a search conducted pursuant to
a warrant. Ibid. Third, law enforcement officers may
wish to obtain more evidence before submitting what
might otherwise be considered a marginal warrant
application. Fourth, prosecutors may wish to wait until
they acquire evidence that can justify a search that is
broader in scope than the search that a judicial officer
is likely to authorize based on the evidence then
available. And finally, in many cases, law enforcement
may not want to execute a search that will disclose the
existence of an investigation because doing so may
interfere with the acquisition of additional evidence
against those already under suspicion or evidence
about additional but as yet unknown participants in a
criminal scheme.
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We have said that “[l]aw enforcement officers are
under no constitutional duty to call a halt to criminal
investigation the moment they have the minimum
evidence to establish probable cause.” Hoffa v. United
States, 385 U. S. 293, 310 (1966). Faulting the police
for failing to apply for a search warrant at the earliest
possible time after obtaining probable cause imposes a
duty that is nowhere to be found in the Constitution.

Standard or good investigative tactics. Finally,
some lower court cases suggest that law enforcement
officers may be found to have created or manufactured
an exigency if the court concludes that the course of
their investigation was “contrary to standard or good
law enforcement practices (or to the policies or
practices of their jurisdictions).” Gould, 364 F. 3d, at
591. This approach fails to provide clear guidance for
law enforcement officers and authorizes courts to make
judgments on matters that are the province of those
who are responsible for federal and state law
enforcement agencies.

C

Respondent argues for a rule that differs from
those discussed above, but his rule is also flawed.
Respondent contends that law enforcement officers
impermissibly create an exigency when they “engage
in conduct that would cause a reasonable person to
believe that entry is imminent and inevitable.” Brief
for Respondent 24. In respondent’s view, relevant
factors include the officers’ tone of voice in
announcing their presence and the forcefulness of
their knocks. But the ability of law enforcement
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officers to respond to an exigency cannot turn on
such subtleties. Police officers may have a very good
reason to announce their presence loudly and to
knock on the door with some force. A forceful knock
may be necessary to alert the occupants that
someone is at the door. Cf. United States v. Banks,
540 U. S. 31, 33 (2003) (Police “rapped hard enough
on the door to be heard by officers at the back door”
and announced their presence, but defendant “was in
the shower and testified that he heard nothing”).
Furthermore, unless police officers identify
themselves loudly enough, occupants may not know
who is at their doorstep. Officers are
permitted—indeed, encouraged—to identify
themselves to citizens, and “in many circumstances
this is cause for assurance, not discomfort.” United
States v. Drayton, 536 U. S. 194, 204 (2002). Citizens
who are startled by an unexpected knock on the door
or by the sight of unknown persons in plain clothes
on their doorstep may be relieved to learn that these
persons are police officers. Others may appreciate the
opportunity to make an informed decision about
whether to answer the door to the police.

If respondent’s test were adopted, it would be
extremely difficult for police officers to know how
loudly they may announce their presence or how
forcefully they may knock on a door without running
afoul of the police-created exigency rule. And in most
cases, it would be nearly impossible for a court to
determine whether that threshold had been passed.
The Fourth Amendment does not require the
nebulous and impractical test that respondent
proposes.5
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5Contrary to respondent’s argument, see Brief for
Respondent 13–18, Johnson v. United States, 333 U.
S. 10 (1948), does not require affirmance in this case.
In Johnson, officers noticed the smell of burning
opium emanating from a hotel room. They then
knocked on the door and demanded entry. Upon
seeing that Johnson was the only occupant of the
room, they placed her under arrest, searched the
room, and discovered opium and drug paraphernalia.
Id., at 11. 

Defending the legality of the search, the
Government attempted to justify the warrantless
search of the room as a valid search incident to a
lawful arrest. See Brief for United States in Johnson
v. United States, O. T. 1947, No. 329, pp. 13, 16, 36.
The Government did not contend that the officers
entered the room in order to prevent the destruction
of evidence. Although the officers said that they
heard a “ ‘shuffling’ ” noise inside the room after they
knocked on the door, 333 U. S., at 12, the
Government did not claim that this particular noise
was a noise that would have led a reasonable officer
to think that evidence was about to be destroyed.
Thus, Johnson is simply not a case about exigent
circumstances. See id., at 14–15 (noting that if
“exceptional circumstances” existed—for example, if
a “suspect was fleeing or likely to take flight” or if
“evidence or contraband was threatened with
removal or destruction”—then “it may be contended
that a magistrate’s warrant for search may be
dispensed with”).
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D

For these reasons, we conclude that the exigent
circumstances rule applies when the police do not gain
entry to premises by means of an actual or threatened
violation of the Fourth Amendment. This holding
provides ample protection for the privacy rights that
the Amendment protects.

When law enforcement officers who are not
armed with a warrant knock on a door, they do no more
than any private citizen might do. And whether the
person who knocks on the door and requests the
opportunity to speak is a police officer or a private
citizen, the occupant has no obligation to open the door
or to speak. Cf. Florida v. Royer, 460 U. S. 491,
497–498 (1983). (“[H]e may decline to listen to the
questions at all and may go on his way”).When the
police knock on a door but the occupants choose not to
respond or to speak, “the investigation will have
reached a conspicuously low point,” and the occupants
“will have the kind of warning that even the most
elaborate security system cannot provide.” Chambers,
395 F. 3d, at 577 (Sutton, J., dissenting). And even if
an occupant chooses to open the door and speak with
the officers, the occupant need not allow the officers to
enter the premises and may refuse to answer any
questions at any time.

Occupants who choose not to stand on their
constitutional rights but instead elect to attempt to
destroy evidence have only themselves to blame for the
warrantless exigent-circumstances search that may
ensue.
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IV

We now apply our interpretation of the police-
created exigency doctrine to the facts of this case.

A

We need not decide whether exigent
circumstances existed in this case. Any warrantless
entry based on exigent circumstances must, of course,
be supported by a genuine exigency. See Brigham City,
547 U. S., at 406. The trial court and the Kentucky
Court of Appeals found that there was a real exigency
in this case, but the Kentucky Supreme Court
expressed doubt on this issue, observing that there was
“certainly some question as to whether the sound of
persons moving [inside the apartment] was sufficient
to establish that evidence was being destroyed.” 302 S.
W. 3d, at 655. The Kentucky Supreme Court
“assum[ed] for the purpose of argument that exigent
circumstances existed,” ibid., and it held that the police
had impermissibly manufactured the exigency. We, too,
assume for purposes of argument that an exigency
existed. We decide only the question on which the
Kentucky Supreme Court ruled and on which we
granted certiorari: Under what circumstances do police
impermissibly create an exigency? Any question about
whether an exigency actually existed is better
addressed by the Kentucky Supreme Court on remand.
See Kirk v. Louisiana, 536 U. S. 635, 638 (2002) (per
curiam) (reversing state court judgment that exigent
circumstances were not required for warrantless home
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entry and remanding for state court to determine
whether exigent circumstances were present).

B

In this case, we see no evidence that the officers
either violated the Fourth Amendment or threatened
to do so prior to the point when they entered the
apartment.

Officer Cobb testified without contradiction that
the officers “banged on the door as loud as [they] could”
and announced either “‘Police, police, police’” or “‘This
is the police.’” App. 22–23. This conduct was entirely
consistent with the Fourth Amendment, and we are
aware of no other evidence that might show that the
officers either violated the Fourth Amendment or
threatened to do so (for example, by announcing that
they would break down the door if the occupants did
not open the door voluntarily).

Respondent argues that the officers “demanded”
entry to the apartment, but he has not pointed to any
evidence in the record that supports this assertion. He
relies on a passing statement made by the trial court in
its opinion denying respondent’s motion to suppress.
See App. to Pet.for Cert. 3a–4a. In recounting the
events that preceded the search, the judge wrote that
the officers “banged on the door of the apartment on
the back left of the breezeway identifying themselves
as police officers and demanding that the door be
opened by the persons inside.” Ibid. (emphasis added
and deleted). However, at a later point in this opinion,
the judge stated that the officers “initially knock[ed] on
the door of the apartment unit and await[ed] the



73a

response or consensual entry.” Id., at 9a. This later
statement is consistent with the testimony at the
suppression hearing and with the findings of the state
appellate courts. See 302 S. W. 3d, at 651 (The officers
“knocked loudly on the back left apartment door and
announced ‘police’”); App. to Pet. for Cert. 14a (The
officers “knock[ed] on the door and announc[ed]
themselves as police”); App.22–24. There is no evidence
of a “demand” of any sort, much less a demand that
amounts to a threat to violate the Fourth Amendment.
If there is contradictory evidence that has not been
brought to our attention, the state court may elect to
address that matter on remand.

Finally, respondent claims that the officers
“explained to[the occupants that the officers] were
going to make entry inside the apartment,” id., at 24,
but the record is clear that the officers did not make
this statement until after the exigency arose. As Officer
Cobb testified, the officers “knew that there was
possibly something that was going to be destroyed
inside the apartment,” and “[a]t that point, . . . [they]
explained . . . [that they] were going to make entry.”
Ibid. (emphasis added). Given that this announcement
was made after the exigency arose, it could not have
created the exigency.

* * *

Like the court below, we assume for purposes of
argument that an exigency existed. Because the
officers in this case did not violate or threaten to
violate the Fourth Amendment prior to the exigency,
we hold that the exigency justified the warrantless
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search of the apartment. The judgment of the Kentucky
Supreme Court is reversed, and the case is remanded
for further proceedings not inconsistent with this
opinion.

It is so ordered.
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GINSBURG, J., dissenting
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JUSTICE GINSBURG, dissenting.

The Court today arms the police with a way
routinely to dishonor the Fourth Amendment’s warrant
requirement in drug cases. In lieu of presenting their
evidence to a neutral magistrate, police officers may
now knock, listen, then break the door down, never
mind that they had ample time to obtain a warrant. I
dissent from the Court’s reduction of the Fourth
Amendment’s force.

The Fourth Amendment guarantees to the
people “[t]he right . . . to be secure in their . . . houses
. . . against un-reasonable searches and seizures.”
Warrants to search, the Amendment further instructs,
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shall issue only upon a showing of “probable cause” to
believe criminal activity is afoot. These complementary
provisions are designed to ensure that police will seek
the authorization of a neutral magistrate before
undertaking a search or seizure. Exceptions to the
warrant requirement, this Court has explained, must
be “few in number and carefully delineated,” if the
main rule is to remain hardy. United States v. United
States Dist. Court for Eastern Dist. of Mich., 407 U. S.
297, 318 (1972); see Kyllo v. United States, 533 U. S.
27, 31 (2001).

This case involves a principal exception to the
warrant requirement, the exception applicable in
“exigent circumstances.” See ante, at 6–7. “[C]arefully
delineated,” the exception should govern only in
genuine emergency situations. Circumstances qualify
as “exigent” when there is an imminent risk of death or
serious injury, or danger that evidence will be
immediately destroyed, or that a suspect will escape.
Brigham City v. Stuart, 547 U. S. 398, 403 (2006). The
question presented: May police, who could pause to
gain the approval of a neutral magistrate, dispense
with the need to get a warrant by themselves creating
exigent circumstances? I would answer no, as did the
Kentucky Supreme Court. The urgency must exist, I
would rule, when the police come on the scene, not
subsequent to their arrival, prompted by their own
conduct.

I

Two pillars of our Fourth Amendment
jurisprudence should have controlled the Court’s
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ruling: First, “whenever practical, [the police must]
obtain advance judicial approval of searches and
seizures through the warrant procedure,” Terry v. Ohio,
392 U. S. 1, 20 (1968); second, unwarranted “searches
and seizures inside a home” bear heightened scrutiny,
Payton v. New York, 445 U. S. 573, 586 (1980). The
warrant requirement, Justice Jackson observed, ranks
among the “fundamental distinctions between our form
of government, where officers are un- der the law, and
the police-state where they are the law.” Johnson v.
United States, 333 U. S. 10, 17 (1948). The Court has
accordingly declared warrantless searches, in the main,
“per se unreasonable.” Mincey v. Arizona, 437 U. S.
385, 390 (1978); see also Groh v. Ramirez, 540 U. S.
551, 559 (2004). “[T]he police bear a heavy burden,” the
Court has cautioned, “when attempting to demonstrate
an urgent need that might justify warrantless
searches.” Welsh v. Wisconsin, 466 U. S. 740, 749–750
(1984).

That heavy burden has not been carried here.
There was little risk that drug-related evidence would
have been destroyed had the police delayed the search
pending a magistrate’s authorization. As the Court
recognizes, “[p]ersons in possession of valuable drugs
are unlikely to destroy them unless they fear discovery
by the police.” Ante, at 8. Nothing in the record shows
that, prior to the knock at the apartment door, the
occupants were apprehensive about police proximity.

In no quarter does the Fourth Amendment apply
with greater force than in our homes, our most private
space which, for centuries, has been regarded as
“‘entitled to special protection.’” Georgia v. Randolph,
547 U. S. 103, 115, and n. 4 (2006); Minnesota v.
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Carter, 525 U. S. 83, 99 (1998) (KENNEDY, J.,
concurring). Home intrusions, the Court has said, are
indeed “the chief evil against which . . .the Fourth
Amendment is directed.” Payton, 445 U. S., at 585
(internal quotation marks omitted); see Silverman v.
United States, 365 U. S. 505, 511 (1961) (“At [the
Fourth Amendment’s] very core stands the right of a
man to retreat to his own home and there be free from
unreason-able governmental intrusion.”). “‘[S]earches
and seizures inside a home without a warrant are
[therefore] presumptively unreasonable.’” Brigham
City, 547 U. S., at 403 (quoting Groh, 540 U. S., at
559). How “secure” do our homes remain if police,
armed with no warrant, can pound on doors at will
and, on hearing sounds indicative of things moving,
forcibly enter and search for evidence of unlawful
activity?

II

As above noted, to justify the police activity in
this case, Kentucky invoked the once-guarded
exception for emergencies “in which the delay
necessary to obtain a warrant. . . threaten[s] ‘the
destruction of evidence.’” Schmerber v. California, 384
U. S. 757, 770 (1966) (quoting Preston v. United States,
376 U. S. 364, 367 (1964)). To fit within this exception,
“police action literally must be [taken] ‘now or never’ to
preserve the evidence of the crime.” Roaden v.
Kentucky, 413 U. S. 496, 505 (1973).

The existence of a genuine emergency depends
not only on the state of necessity at the time of the
warrantless search; it depends, first and foremost, on
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“actions taken by the police preceding the warrantless
search.” United States v. Coles, 437 F. 3d 361, 367 (CA3
2006). See also United States v. Chambers, 395 F. 3d
563, 565 (CA6 2005) (“[O]fficers must seek a warrant
based on probable cause when they believe in advance
they will find contraband or evidence of a crime.”).
“[W]asting a clear opportunity to obtain a warrant,”
therefore, “disentitles the officer from relying on
subsequent exigent circumstances.” S. Saltz-burg & D.
Capra, American Criminal Procedure 376 (8  ed.th

2007).
Under an appropriately reined-in “emergency” or

“exigent circumstances” exception, the result in this
case should not be in doubt. The target of the
investigation’s entry into the building, and the smell of
marijuana seeping under the apartment door into the
hallway, the Kentucky Supreme Court rightly
determined, gave the police “probable cause . . .
sufficient . . . to obtain a warrant to search the . . .
apartment.” 302 S. W. 3d 649, 653 (2010). As that court
observed, nothing made it impracticable for the police
to post officers on the premises while proceeding to
obtain a warrant authorizing their entry. Id., at 654.
Before this Court, Kentucky does not urge otherwise.
See Brief for Petitioner 35, n. 13 (asserting “[i]t should
be of no importance whether police could have obtained
a warrant”).

In Johnson, the Court confronted this scenario:
standing outside a hotel room, the police smelled
burning opium and heard “some shuffling or noise”
coming from the room. 333 U. S., at 12 (internal
quotation marks omitted). Could the police enter the
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room without a warrant? The Court answered no.
Explaining why, the Court said:

“The right of officers to thrust themselves into a
home is . . . a grave concern, not only to the individual
but to a society which chooses to dwell in reasonable
security and freedom from surveillance. When the right
of privacy must reasonably yield to the right of search
is, as a rule, to be decided by a judicial officer, not a
policeman . . . .

. . . . . “If the officers in this case were excused
from the constitutional duty of presenting their
evidence to a magistrate, it is difficult to think of [any]
case in which [a warrant] should be required.” Id., at
14–15.

I agree, and would not allow an expedient knock
to over-ride the warrant requirement.* Instead, I
would accord that core requirement of the Fourth
Amendment full respect. When possible, “a warrant
must generally be secured,” the Court acknowledges.
Ante, at 5. There is every reason to conclude that
securing a warrant was entirely feasible in this case,
and no reason to contract the Fourth Amendment’s
dominion.

*The Court in Johnson was informed that “when [the
officer] knocked on [Johnson’s] door the ‘first thing that
naturally struck [her]’ was to conceal the opium and
the equipment for smoking it.” See Brief for United
States in Johnson v. United States, O. T. 1947, No. 329,
p. 17, n. 6. Had the Government in Johnson urged that
the “shuffling or noise” indicated evidence was at risk,
would the result have changed? Justice Jackson’s
recognition of the primacy of the warrant requirement
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suggests not. But see ante, at 15, n. 5 (distinguishing
Johnson on the ground that the Government did not
contend “that the officers entered the room in order to
prevent the destruction of evidence”).



82a

RENDERED: APRIL 26, 2012
TO BE PUBLISHED

SUPREME COURT OF KENTUCKY
2008-SC-000274-DG

HOLLIS DESHAUN KING                    APPELLANT

ON REVIEW FROM COURT OF APPEALS
CASE NO. 2006-CA-002033-MR
FAYETTE CIRCUIT COURT NO. 05-CR-01500-002

COMMONWEALTH OF KENTUCKY     APPELLEE

OPINION OF THE COURT BY JUSTICE
SCHRODER

REVERSING AND REMANDING

This case is before this Court on remand from the
United States Supreme Court, Kentucky v. King, ___
U.S. ___, 131 S. Ct. 1849 (2011), rev'g King v.
Commonwealth, 302 S.W.3d 649 (Ky. 2010), to
determine whether exigent circumstances existed when
police made a warrantless entry into an apartment
occupied by Appellant Hollis King. We conclude that
the Commonwealth has failed to show circumstances
establishing the imminent destruction of evidence. We
therefore reverse the original ruling of the circuit court
and remand. 

The facts of this case are discussed in both Kentucky v.
King, 131 S. Ct. 1849, and King v. Commonwealth, 302
S.W.3d 649 (King 1). The circuit court made findings of
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fact following a suppression hearing at which Officer
Steven Cobb was the only witness. This Court
previously held that the circuit court's findings were
supported by substantial evidence. King I, 302 S.W.3d
at 653. We have included additional supporting facts
from the suppression hearing as necessary.

On the evening of October 13, 2005, Lexington police
were engaged in a "buy bust" operation, whereby a
confidential informant purchased crack cocaine from a
suspected dealer at an apartment complex. After the
suspected dealer sold crack cocaine to the confidential
informant, officers moved in to make an arrest. Officer
Cobb and other officers responded. Officer Cobb
testified that he never had visual contact with the
suspect; he and the other officers only knew that the
suspect had entered a specific breezeway. As the
officers entered the breezeway, they heard a door slam
shut, but did not see which apartment the suspect had
entered.

Officer Cobb detected the "very strong odor of burnt
marijuana." It soon became clear that the smell of
marijuana was emanating from the back left
apartment. Officer Cobb testified that this strong odor
led him to believe that the left apartment door had
been recently opened. However, Cobb stated that he
did not know which door he had heard close. In fact,
Cobb later learned that the suspect had entered the
back right apartment.

Police knocked loudly on the back left apartment door
and announced either, "Police police police!" or "This is
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the police!" After police announced their presence,
Officer Cobb heard "things being moved" inside the
apartment. He later described the noise as people
moving, as opposed to furniture being moved. At this
point, believing that evidence was possibly being
destroyed, the officers made a forced entry into the left
apartment. When asked to articulate the reasons he
thought justified the forced entry, Officer Cobb stated,
"There was a crime occurring inside and also possible
destruction of evidence." In his report, Officer Cobb
wrote that before making entry, he heard noises
"possibly consistent with the destruction of potential
evidence."When asked to explain the type of sounds he
heard, Officer Cobb testified that "when we've
[announced our presence] before, we have had people
who have destroyed evidence inside, it's the same kind
of movements we've heard inside."

Cobb kicked the back left apartment door open, and
officers performed an initial protective sweep looking
for the original suspect. Though police did not find the
suspected drug dealer, they found three people sitting
on couches in the apartment, including Appellant
Hollis King. Police also found cocaine, marijuana, and
drug paraphernalia, which led to criminal charges
against King and the others.

Pretrial, King filed a motion to suppress evidence.
Following a suppression hearing, the circuit court
denied King's motion. The circuit court concluded that
the officers had probable cause based on the odor of
burnt marijuana. Further, the circuit court concluded
that the lack of response, coupled with sounds which
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the officers believed to be persons in the act of
destroying evidence, provided the requisite exigent
circumstances to justify a warrantless entry.

On July 21, 2006, King entered a conditional guilty
plea to first-degree trafficking in a controlled
substance, marijuana possession, and being a
persistent felony offender in the second degree
(PFO II). King reserved the right to appeal the circuit
court's denial of his motion to suppress. 

The Court of Appeals affirmed the judgment of the
circuit court. This Court granted discretionary review
and reversed the denial of King's motion to suppress
evidence. King I, 302 S.W.3d at 657. In so doing, we
first held that the warrantless entry into the
apartment occupied by King was not justified by the
"hot pursuit" exception to the warrant requirement. Id.
at 653-54. We then assumed, for the purpose of
argument only, that exigent circumstances existed
when police heard sounds of movement after they
knocked on the door of the apartment occupied by King.
Id. at 655. We concluded that "any exigency that did
arise when police knocked and announced their
presence was police-created, and cannot be relied upon
as a justification for a warrantless entry." Id. at 657.

The United States Supreme Court granted certiorari in
part, 131 S. Ct. 61 (U.S. 2010), limited to the issue of
when "lawful police action impermissibly `create[s]'
exigent circumstances which preclude warrantless
entry . . . ." Petition for Writ of Certiorari at i, Kentucky
v. King, 131 S. Ct. 1849 (U.S. 2011) (No. 09-1272). The
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Court denied certiorari on the issue of hot pursuit. 131
S. Ct. 61.

Assuming as this Court did that exigent circumstances
existed, the U.S. Supreme Court held that police may
rely on exigent circumstances so long as "the police did
not create the exigency by engaging or threatening to
engage in conduct that violates the Fourth Amendment
. . . ." Kentucky v. King, 131 S. Ct. at 1858. Because the
police in this case did not engage in any such conduct,
the Supreme Court reversed this Court, but held that
"[a]ny question about whether an exigency actually
existed is better addressed by the Kentucky Supreme
Court on remand." Id. at 1863 (citing Kirk v. Louisiana,
536 U.S. 635, 638 (2002)). It is this issue which we now
address.

We begin by noting that "the touchstone of the Fourth
Amendment is reasonableness," which "is measured in
objective terms by examining the totality of the
circumstances." Ohio v. Robinette, 519 U.S. 33, 39
(1996) (internal quotation marks and citations
omitted). Under the Fourth Amendment to the United
States Constitution, in the absence of consent, police
may not conduct a warrantless search or seizure within
a private residence without both probable cause and
exigent circumstances.1 Kirk, 536 U.S. at 638; Payton
v. New York, 445 U.S. 573 (1980). Any other search is
per se unreasonable. Id. at 586-87. See also Cook v.
Commonwealth, 826 S.W.2d 329, 331 (Ky. 1992). The
Commonwealth carries the burden to demonstrate that
the warrantless entry falls within a recognized
exception to the warrant requirement. Gallman v.
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Commonwealth, 578 S.W.2d 47, 48 (Ky. 1979). See also
Posey v. Commonwealth, 185 S.W.3d 170, 173 (Ky.
2006); Commonwealth v. McManus, 107 S.W.3d 175,
177 (Ky. 2003).

1In this case, it is undisputed that the smell of
marijuana created the requisite probable cause.

The Commonwealth originally argued that the
warrantless entry was justified by two categories of
exigent circumstances: "hot pursuit" of a fleeing
suspect and the imminent destruction of evidence.
Because the U.S. Supreme Court denied certiorari on
the issue of hot pursuit, we reaffirm our original
holding that "there was no hot pursuit justifying the
warrantless entry of the back left apartment." King I,
302 S.W.3d at 654. See United States v. Santana, 427
U.S. 38, 43 (1976); State v. Nichols, 484 S.E.2d 507,
508 (Ga. Ct. App. 1997). Because police were not in hot
pursuit of a fleeing suspect, i.e., the crack cocaine
dealer, our analysis naturally focuses on imminent
destruction of evidence and the totality of the
circumstances from the time police smelled marijuana
emanating from the back left apartment. See Posey v.
Commonwealth, 185 S.W.3d 170, 173 (Ky. 2006). See
also Roaden v. Kentucky, 413 U.S. 496, 505 (1973).

Turning to the question at hand, we conclude that the
Commonwealth failed to meet its burden of
demonstrating exigent circumstances justifying a
warrantless entry. During the suppression hearing,
Officer Cobb repeatedly referred to the "possible"
destruction of evidence. He stated that he heard people
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moving inside the apartment, and that this was "the
same kind of movements we've heard inside" when
other suspects have destroyed evidence. Cobb never
articulated the specific sounds he heard which led him
to believe that evidence was about to be destroyed. 

In fact, the sounds as described at the suppression
hearing were indistinguishable from ordinary
household sounds, and were consistent with the
natural and reasonable result of a knock on the door.
Nothing in the record suggests that the sounds officers
heard were anything more than the occupants
preparing to answer the door.

The police officers' subjective belief that evidence was
being (or about to be) destroyed is not supported by the
record, and this Court cannot conclude that the belief
was objectively reasonable. "[N]o exigency is created
simply because there is probable cause to believe that
a serious crime has been committed[.]" Welsh v.
Wisconsin, 466 U.S. 740, 753 (1984) (citing Payton, 445
U.S. 573). Exigent circumstances do not deal with mere
possibilities, and the Commonwealth must show
something more than a possibility that evidence is
being destroyed to defeat the presumption of an
unreasonable search and seizure.

Consistent with the instructions on remand from the
United States Supreme Court, this Court concludes
that exigent circumstances did not exist when police
made a warrantless entry of the apartment occupied by
Appellant King. Therefore, the denial of King's motion
to suppress evidence is reversed, and King's judgment
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of conviction stands vacated. The case is hereby
remanded to Fayette Circuit Court for proceedings
consistent with this opinion. 

Minton, C.J.; Noble, and Venters, JJ., concur.
Abramson, J., concurs in result only without separate
opinion. Cunningham, J., dissents simply because he
believes the officers involved were acting under exigent
circumstances. Scott, J., joins.  
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