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COUNTERSTATEMENT OF 
QUESTIONS PRESENTED 

 
I. Whether this Court should decline to review the 

decision of the Sixth Circuit which involved the 
routine application of ordinary rules of contract 
interpretation in a breach of contract action for 
retiree health care benefits provided in a collec-
tive bargaining agreement. 

II. Whether this Court should decline to review the 
decision of the Sixth Circuit where there is no 
disagreement among the Circuits about the 
framework for analyzing breach of contract ac-
tions for retiree healthcare benefits based upon 
collective bargaining agreements. 

III. Whether this Court should decline to review the 
decision of the Sixth Circuit where Newell asks 
this Court to create under federal common law 
new, stricter rules in all the Circuits for breach of 
contract actions for retiree healthcare benefits 
based upon collective bargaining agreements 
where the Circuits are in agreement on the exist-
ing framework for analyzing such claims, and 
where Newell’s motivation is to avoid liability for 
vested retiree health insurance benefits at a 
plant it purchased and where its current attor-
neys confirmed the benefits were lifetime prior to 
purchase. 
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INTRODUCTION 

 Newell is seeking a windfall in pursuing this 
case. Newell bought a plant in Michigan where both 
sides of the bargaining table had previously agreed 
that they intended that retirees have vested, lifetime 
retiree health insurance benefits. The balance sheet 
for Kirsch, Inc. presented to Newell as a part of its 
acquisition of Kirsch listed these retiree benefits as a 
$34 million liability. Newell’s outside counsel con-
ducted a due diligence review of those retiree benefits 
and reached the same conclusion. Newell bought the 
plant, including the retiree insurance liabilities, 
closed it, and decided years later to change the retiree 
health insurance benefits. Newell filed the first action 
in this case, seeking declaratory relief to avoid the 
liability for the retiree health insurance obligations. 
Newell gambled on obtaining a windfall and it lost.  

 There is no reason for this Court to grant 
Newell’s writ in order to remedy Newell’s ill-advised 
gamble and overrule the federal common law of 
contract interpretation developed by the federal 
courts under the LMRA and ERISA. Newell’s outside 
counsel (the law firm which conducted the due dili-
gence for Newell and which agreed the retirees had 
vested benefits) has since taken over representation 
of Newell in this matter and now asks this Court to 
rewrite labor and benefits law so it can rewrite his-
tory. Give us new law, they ask, so we can claim the 
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parties to the contract meant the opposite of what 
they in fact intended.  

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

I. Newell Unilaterally Reduced Retirees’ 
Health Insurance Benefits In 2005 And 
Then Sued Each Of The Retirees Indi-
vidually. 

 This case began with forum shopping by Newell. 
Effective January 1, 2006, Newell had reduced retiree 
medical insurance coverage and began charging a 
premium for retired hourly employees at a manufac-
turing plant in Sturgis, Michigan, located in the Sixth 
Judicial Circuit. (Pet. App. 4a.) Anticipating litiga-
tion, and believing another forum would provide an 
advantage, Newell had rushed to sue pre-emptively 
each of the several hundred retirees individually in a 
district court in the Seventh Judicial Circuit. (Pet. 
App. 4a.) The Illinois district court declined on juris-
dictional grounds and dismissed Newell’s case in 
favor of the suit filed later, in a district court in the 
Sixth Circuit, by retirees. (Pet. App. 4a.) The Seventh 
Circuit upheld the dismissal. (Pet. App. 4a.) 
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II. The Retirees Later Brought Suit In 
Their Home Forum On Behalf Of Them-
selves And A Certified Class And Both 
The District Court And The Court Of Ap-
peals Found The Contracts Unambigu-
ously Granted Vested Lifetime Health 
Insurance Benefits And That The Extrin-
sic Evidence Unanimously Supported 
The Retirees. 

 Ultimately, six bargaining unit retirees who 
retired from the Sturgis plant brought a class action 
in the Western District of Michigan on behalf of 
themselves and a certified class: all former Newell 
Furnishings, Inc., Kirsch Division, Kirsch Company, 
or Cooper Industries, Inc., bargaining unit employees 
at the Sturgis, Michigan facility who retired on or 
before July 31, 1998, and their spouses, surviving 
spouses and eligible dependents (the “retirees”), 
alleging entitlement to lifetime, unalterable retiree 
healthcare benefits at no cost.1 (Pet. App. 5a.) On 
cross-motions for summary judgment, the district 
court granted the retirees’ motion and denied New-
ell’s, finding that: 1) Newell was bound as a successor 
liable under certain CBAs; 2) the retirees were enti-
tled to employer-paid healthcare benefits for life 
and/or full reimbursement of Medicare Part B premi-
ums; and 3) the retirees’ claims were not time-barred. 
(Pet. App. 3a-4a, 40a-83a.) Alleging a variety of 
factual and legal errors, Newell appealed to the Sixth 

 
 1 Newell erroneously cited a prior definition of the class.  
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Circuit, which affirmed the district court’s opinion. 
(Pet. App. 3a.) 

 The Courts below agreed the contracts unambig-
uously provided the retirees with vested, lifetime 
retiree health insurance benefits and even if ambigu-
ous the extrinsic evidence unanimously supported the 
retirees’ claims. (Pet. App. 25a.) Although it continues 
to discuss the points, Newell now states it has 
dropped any claims about successorship and the 
statute of limitations. 

 
III. Newell Is The Successor In Interest To 

Prior CBAs. 

 The Sturgis, Michigan plant where the retirees 
were employed had several owners over the years. 
(Pet. App. 3a-4a, 42a-43a.) In short, Newell’s prede-
cessor, Cooper Industries (“Cooper”), acquired Kirsch 
Company as a division in 1981. (Id.) Cooper set up 
Kirsch, Inc. as a subsidiary in 1996, and Newell 
Company purchased Kirsch, Inc. in 1997. (Id.) Newell 
merged Kirsch, Inc. with another of Newell’s subsidi-
aries to create Newell Window in 1998.2 (Id.) In 2000, 
Newell then closed the Kirsch Plant in Sturgis. (Id.) 

 
 2 Despite this admission, Newell alleges that Cooper did not 
transfer to Kirsch, Inc. all of the liability for the retiree health 
insurance benefits at issue. Newell further alleges that the 
Newell Purchase Agreement did not confer any rights or reme-
dies upon the retirees as third parties to the Purchase Agree-
ment. In addition, the Sixth Circuit held there appeared to be no 
question that there was a substantial continuity of operations. 

(Continued on following page) 
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IV. Over Time The CBAs Divided Retiree 
Health Insurance Benefits Into Three 
Different Levels And Each Time The 
Levels Changed The CBAs Included A 
Window Of Time For Employees To Re-
tire In Order To Vest Their Benefits At 
The Prior Level. 

 The numerous collective bargaining agreements 
negotiated at the Sturgis plant3 fall into three groups 
based on the cutoff dates for eligibility for various 
levels of benefits: 1) employees who retired prior to 1-
1-86, who received the “Cadillac” level of benefits, 
including coordination of insurance coverage with 
Medicare, and full reimbursement for the payment of 
Medicare Part B premiums; 2) employees who retired 
between 1-1-86 and 1-1-94, who received a lesser level 
of benefits, including integration of insurance cover-
age with Medicare, but who did receive 100% pay-
ment of certain outpatient expenses, and also 
received full reimbursement for payment of Medicare 
Part B premiums; and 3) post 1-1-94 employees who 
retired on or before 7-31-98, who received a limited 
number of years of retiree health insurance coverage 

 
(Pet. App. 7a-8a.) Since Newell does not challenge successor 
liability, it has waived any assertions to the contrary. 
 3 Newell was a stranger to all of the relevant negotiations 
that occurred between the union and Cooper prior to Cooper’s 
sale of the Sturgis plant to Newell. However, Newell assumed 
and performed the obligations to retirees without fail from 1997 
to 2006, at which time it made the changes that led to this 
litigation.  
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(there is no dispute that these benefits were paid), 
and full reimbursement of Medicare Part B premi-
ums. (Pet. App. 13a-16a.)  

 In the respective contract negotiations in which 
the parties agreed to the 1986 and 1994 deadlines for 
eligibility, the parties specifically negotiated a win-
dow period to ensure that all employees who were el-
igible to retire and wanted to vest their retiree health 
insurance benefits at the then-current level had an 
opportunity to retire (at a reduced pension) in order 
to lock in their medical benefits. (Resp. App. 3a, 8a.)  

 
A. The Pre-1986 Retirees. 

 For the pre-1986 retirees, each CBA provided 
retirees with the same level of benefits as employees 
and their dependents on a designated benchmark 
date, with the company paying the cost. (Pet. App. 
14a-15a.) Each CBA provided that a copy of a booklet 
and policy setting forth the benefits would be availa-
ble to every employee. (Pet. App. 14a.) 

 During the 1985 contract negotiations, Cooper 
made it clear that medical insurance benefits for 
active employees and future retirees would be re-
duced or Cooper would close the plant. (Resp. App. 
6a.) The union, nonetheless, was able to negotiate a 
retirement window that lasted for several months at 
the end of 1985. (Resp. App. 3a.) Those individuals 
who retired prior to January 1, 1986, would receive 
the old “Cadillac” medical insurance plan rather than 
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the new reduced benefit plan that active employees 
and future retirees would receive. (Id.) 

 
B. The 1986-1993 Retirees. 

 For the 1986-1993 retirees, the contracts each 
provided retirees with the same level of benefits as 
for the employees and their dependents as of January 
1, 1986, paid by the Company. (Pet. App. 15a.) The 
CBAs covering this group required retirees aged 62-
65 to pay $20 per month toward the cost of the insur-
ance.4 (Pet. App. 15a.) The 1993 CBA also included a 

 
 4 Newell’s (apparently recent) misunderstanding of the last 
two points has led it to now make several erroneous claims that 
changes were made to existing retiree benefits over the years. 
First, Newell states that the $20 charge was passed on to 
existing retirees. This is incorrect. The charge applied to retirees 
only during the time they were age 62-65 and only those who 
retired between 1986 and 1993. (Pet. App. 15a, 44a, 76a.) Pre-
1986 retirees paid nothing towards the premium charges. (Pet. 
App. 14a-15a, 44a, 76a.)  
 Newell also states there was some additional increase in the 
premium charge for retirees age 62-65 in the 1988 CBA. This is 
also incorrect. The 1988 CBA simply repeated the provisions for 
the $20 copay found in all the CBAs in the 1986-1993 period. 
(Pet. App. 15a, 44a, 76a.)  
 Finally, Newell cites the 1993 CBA which states that 
employees retiring prior to January 1, 1994, would have the 
same benefits as active employees as of January 1, 1986. Newell 
lists this as another change allegedly made to the retirees’ 
benefits over the years. This assertion is also incorrect. All CBAs 
for the 1986-1993 retirees linked the level of retiree benefits to 
those of active employees as of January 1, 1986. (Pet. App. 15a.) 
Newell did not dispute any of the facts discussed in this footnote 
at any point in the proceedings below.  
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negotiated end to health insurance benefits for future 
retirees. (Pet. App. 15a.) Specifically, effective with 
retirements on or after January 1, 1994, the CBA 
provided for a maximum of five years of post-
retirement medical coverage, among other limita-
tions. (Pet. App. 15a.) As in the prior years, the CBAs 
stated that a booklet and policy setting forth the 
benefits of the program would be available to employ-
ees. (Pet. App. 15a.) 

 
C. The Post-1994 Retirees. 

 The negotiated changes for post-1994 retirees 
stand in contrast with the simultaneous continuation 
of health insurance benefits for all employees retiring 
prior to the January 1, 1994, deadline. (Pet. App. 
16a.) The 1993 CBA provided that employees retiring 
prior to January 1, 1994, would retain the same level 
of health benefits as those being granted to active 
employees as of January 1, 1986. (Pet. App. 16a.) The 
prospective reduction of post-retirement healthcare 
benefits offered an obvious incentive for employees to 
retire before January 1, 1994, and resulted in a 
greater than usual number of retirements at the end 
of 1993. (Pet. App. 16a.) The president of the union 
retired during this window and took a substantially 
reduced early retirement pension benefit in order to 
fall into this group.5 (Resp. App. 8a.) 

 
 5 His choice was wise. The contract he negotiated provided 
that those who retired after 1993 would receive a maximum of 

(Continued on following page) 
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V. The District Court Below Used The Ordi-
nary Rules Of Contract Analysis From 
The Yard-Man Decision. 

 The Sixth Circuit outlined the legal framework 
for the claims, holding that retiree healthcare bene-
fits are welfare benefit plans under ERISA, but 
unlike pension plans, are not subject to mandatory 
vesting requirements. (Pet. App. 11a.) As a result, 
vesting of retiree welfare benefits is a matter of 
contractual agreement. (Pet. App. 11a.) If the parties 
intend for welfare benefits to vest and the agreement 
to that effect is breached, there is an ERISA violation 
as well as an LMRA violation. (Pet. App. 11a.)  

 The Sixth Circuit held that although governed by 
substantive federal law, the Courts apply traditional 
rules of contract interpretation as long as their appli-
cation is consistent with federal labor policies. (Pet. 
App. 12a.) The Sixth Circuit summarized the Yard-
Man analysis, used for determining whether parties 
to a CBA intended for welfare benefits to vest. (Pet. 
App. 12a-13a.) 

 The district court had used this analysis below 
and held that the language of the collective bargain-
ing agreements unambiguously provided for vested, 
lifetime retiree health insurance benefits, including 
  

 
five years of benefits. (Pet. App. 15a.) Not surprisingly, the first 
contract Newell negotiated – the 1998 contract – provided no 
retiree medical insurance for future retirees. (Resp. App. 3a.) 
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three benefits which Newell had specifically chal-
lenged: full reimbursement for payment of Medicare 
Part B premiums for all of the retirees in the class; 
100% payment of certain outpatient expenses for 
employees who had retired between 1986 and 1993; 
and coordination (versus integration) of retiree health 
insurance coverage for employees who retired prior to 
1-1-86. (Pet. App. 25a, 33a-35a.)  

 However, Newell’s appeal to the Sixth Circuit is 
more significant for what it did not include than what 
it did. On appeal to the Sixth Circuit, Newell did not 
challenge that the language of the CBAs showed that 
health insurance benefits had vested.6 

   

 
 6 See Resp. App. 13a. Nor did Newell raise before the Court 
of Appeals, for example, its argument here that the duration 
clause in the Insurance Agreement limited the term of the 
benefits provided under the Agreement, including the retiree 
health insurance benefits, to the term of the CBA. (Resp. App. 
13a.) Newell has thus waived any argument to this Court about 
the meaning of this alleged duration clause. (Id.)  
 While Newell raises several objections to the Medicare Part 
B premium reimbursements, it limits these to whether the 
reimbursement was for the full amount of the premium or a 
lesser amount, not whether the language indicated an intent to 
vest the reimbursement. (Pet. App. 30a-31a.)  
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VI. Newell’s Sole Contractual Defense And 
Sole Pieces Of Proffered Extrinsic Evi-
dence Are Two SPDs Written For Other 
Groups Of Salaried Employees. 

A. Newell Unsuccessfully Argued The 
SPDs Were Incorporated By Refer-
ence. 

 Instead of appealing that the CBA language 
provided vested benefits, Newell appealed the district 
court’s conclusion on two of Newell’s defenses to the 
contract language. Newell first argued that reserva-
tion of rights language in an Aetna benefits booklet 
and two Cooper SPDs that it proffered were incorpo-
rated by reference into the CBAs such that the reser-
vation language would stand on equal footing with 
the contract language just discussed.7 (Pet. App. 17a.)  

 
 7 Newell does not distinguish between the 10-1-89 and 1993 
Cooper SPDs, referring to them both as the “Cooper SPD.” 
However, the proffered Cooper SPDs are irrelevant because: 
1) the 10-1-89 Cooper SPD was not distributed to any retirees or 
the union; 2) the 10-1-89 Cooper SPD by its terms covers a 
different group of employees (i.e., nonunion hourly and salaried 
employees who retired on or after 10-1-89 and who qualified for 
up to 5 years of coverage based on years of service, as set forth 
in the due diligence memo prepared by Schiff and the terms of 
the SPD itself); and 3) the 1993 Cooper SPD did not apply to 
bargaining unit employees who retired prior to January 1, 1994 
(bargaining proposals reflect this SPD was written for salaried 
employees, although the same level of benefits would later be 
applied through negotiations to union employees who retired 
after January 1, 1994), nor was it distributed to the union prior 
to January 1, 1994, by which date the employees intending to 
retire by the deadline in order to receive vested retiree health 

(Continued on following page) 



12 

 The Sixth Circuit rejected Newell’s argument 
because under existing Sixth Circuit authority the 
CBA language was not the explicit language neces-
sary to find incorporation. (Pet. App. 19a.) However, 
the SPDs could be considered as extrinsic evidence 
even where no incorporation by reference was found. 
(Pet. App. 19a.)  

 
B. Newell Unsuccessfully Argued The SPDs 

Subsequently Modified The CBAS. 

 Second, Newell argued that reservation of rights 
clauses in the SPDs unilaterally modified the con-
tract. (Pet. App. 20a.) Newell relied upon a Sixth 
Circuit case which found a narrow exception to the 
general rule that an existing contract cannot be 
unilaterally modified. (Pet. App. 20a.) While the Sixth 
Circuit declined to say that this Court’s recent deci-
sion in Cigna Corp. v. Amara, ___ U.S. ___, 141 S. Ct. 
1866 (2011) (in which this Court held that the provi-
sions of an SPD cannot be enforced as terms of the 
ERISA plan itself ) overruled the exception, it 
acknowledged that the decision warranted “caution” 
concerning the force to be given language found in the 
SPDs themselves. (Pet. App. 21a.) 

 
insurance benefits had all retired. (Pet. App. 24a; Resp. App. 
14a.)  
 The retirees believe the third document, the Aetna booklet, 
either supports their claims or, at worst, is inapposite to them.  
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 The Courts below then examined the language of 
the reservation of rights in the proffered SPDs and 
concluded they did not fall within the exception. (Pet. 
App. 22a-24a.) 

 
VII. Both Sides Of The Bargaining Table And 

Newell’s Counsel Agreed The Retirees 
Had Vested Lifetime Benefits. 

 Even if the CBAs were deemed ambiguous, the 
Courts below summarized the extrinsic evidence and 
agreed it unanimously demonstrated that the parties 
intended for the benefits to vest. (Pet. App. 25a-26a.) 
For example, Mr. Keasey, the long-time Manager of 
Labor Relations at the plant during the Kirsch and 
Cooper eras, negotiated for the company and testified 
the issue was thoroughly discussed and there was no 
way anyone present at negotiations could have un-
derstood that retiree benefits were anything other 
than lifetime vested benefits. (Pet. App. 25a-26a, 
50a.)  

 Further, Newell had the law firm Schiff, Harden 
& Waite (counsel herein for Newell) conduct due 
diligence and a partner at Schiff (who specialized in 
retirement and welfare plans under ERISA) prepared 
a memo just prior to Newell’s purchase of the Sturgis 
plant. (Pet. App. 26a, 56a-57a.) The disclosed portion 
of the memo concluded that union retirees at the 
plant who retired prior to 1-1-94 had lifetime retiree 
medical insurance coverage. (Id.) The Newell pur-
chase agreement reflected that Newell subsequently 
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purchased the Sturgis plant, including specifically 
enumerated liabilities for retiree health insurance 
benefits. (Pet. App. 8a-10a.) 

 The Courts also dismissed a letter sent by Cooper 
to the retirees, after the date of the sale of the Sturgis 
plant to Newell, stating that Newell would be discon-
tinuing the Cardiac Care program and that Newell 
reserved the right to modify the coverage and benefits 
provided from time to time.8 (Pet. App. 37a.) Newell 
issued no such unqualified reservation of rights. To 
the contrary, Newell instructed its insurance carrier 
to duplicate all benefits in place prior to the sale of 
the plant. (Pet. App. 26a-27a.) 

 The Court below found that any alleged eviden-
tiary weight of the disputed SPDs and the June 1997 
letter was easily overcome by the heavily one-sided 
extrinsic evidence that the parties intended that 
health insurance benefits would vest for employees 
who retired prior to January 1, 1994.9 (Pet. App. 26a-
27a.) 

 

 
 8 The retirees note the letter came from Cooper after the 
sale date and thus was not a binding statement by Newell. 
(Resp. App. 16a.) Nor was there any evidence as to what the 
Cardiac Care program was. (Resp. App. 16a.) No retiree had 
heard of it. (Id.)  
 9 That various statements in the Cooper SPDs, while 
inapposite, are overwhelmed by the clear meaning of all the 
other evidence is not surprising, given that these SPDs were not 
intended for the retirees herein. See fn. 7, supra. 
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VIII. The Retirees Had Always Received Full 
Reimbursement Of Medicare Part B 
Premiums. 

 The only agreement relevant to retiree health 
insurance benefits that was negotiated with Newell, 
versus one of its predecessors, was a 1998 Settlement 
Agreement which ended full reimbursement for 
Medicare Part B premiums for employees who retired 
after 7-31-98, and restated the parties’ prior ar-
rangement of reimbursing Medicare Part B premium 
payments to eligible retirees by a combination of an 
$11.70 payment from pension funds and the balance 
from company funds. (Pet. App. 29a-31a.) Retirees 
were required to enroll in Medicare Part B and, until 
1980, had been reimbursed for the entire cost of the 
Medicare Part B premium from the pension plan.10 
(Pet. App. 27a.) Effective in 1980, the parties agreed 
that the amount of reimbursement coming from the 
pension plan would be capped at $11.70. (Pet. App. 
27a.) Once Medicare Part B premiums exceeded 
$11.70, the company paid the balance of the reim-
bursement directly from company funds. (Pet. App. 
27a.)  

 The basis for the obligation to reimburse the full 
amount of the reimbursement came from several 
negotiated documents. A 1980 Addendum to the 1977 

 
 10 Newell states that pre-1980 CBAs did not provide full 
reimbursement of Medicare Part B premiums. This is incorrect. 
The pre-1980 CBAs called for the pension plan to provide full 
reimbursement of Medicare Part B premiums. (Pet. App. 27a.) 
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CBA provided full company reimbursement of Medi-
care Part B premiums for active employees age 65 
and over. (Pet. App. 28a.) A 1980 CBA provision 
granted retirees all the health benefits given to active 
employees as of July 1, 1980.11 (Pet. App. 28a.) An 
“evergreen” clause in all the relevant CBAs then 
continued benefits in the absence of express agree-
ments to end them. (Pet. App. 29a.)  

 The Settlement Agreement, entitled “Medicare 
Part ‘B’ Coverage”, unambiguously confirmed that 
retirees were entitled to vested, reimbursement of the 
full Medicare Part B premium for employees who 
retired on or before July 31, 1998.12 (Pet. App. 30a.) 
The extrinsic evidence supported this conclusion. 
(Pet. App. 31a.) 

 
 11 Newell states the Sixth Circuit held the district erred in 
relying upon the 1980 Addendum because the district court 
misread the expiration date (the discrepancy in dates allowed 
Newell to argue the previous CBA and its Addendum had 
expired). However, the Sixth Circuit found that extrinsic evi-
dence explained any ambiguity and supported the district court’s 
conclusion. (Pet. App. 28a-33a.)  
 12 Newell erroneously states that the language of the 
subsequent 2000 plant Shutdown Agreement both controlled 
and terminated the 1998 CBA as well as the 1998 Settlement 
Agreement which described Medicare Part B reimbursement 
benefits. The district court rejected this argument. (Pet. App. 
73a-74a.) Newell made this same assertion in the fact section of 
its brief to the Sixth Circuit below, but did not argue it in its 
brief. Accordingly, the Sixth Circuit did not address this argu-
ment. (See Pet. App. 1a-39a.) Newell has done the same here, 
making no argument in support of its assertion. Newell has thus 
waived the issue.  
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IX. The Vested Retiree Health Insurance 
Benefits Included Coordination Of Bene-
fits For Pre-1986 Retirees And 100% Pay-
ment Of Certain Outpatient Expenses 
For 1986-1993 Retirees. 

 Pre-1986 retirees received health insurance 
benefits that were coordinated with Medicare.13 (Pet. 
App. 34a-35a.) In simplified terms, “coordinating” 

 
 13 The level of these specific benefits the Courts below found 
to be vested is not at issue before this Court, but Newell makes 
several misstatements about it anyway. Newell alleges that the 
Aetna booklet for pre-1986 retirees specifies integration with 
Medicare rather than coordination. Newell further alleges the 
Courts below relied upon evidence “extrinsic” to the Aetna SPD 
and found coordination of benefits instead. However, the pre-
1986 CBAs expressly provide for “the same coordination of 
benefits as the General Motors – UAW” (Newell apparently 
considers the CBAs extrinsic to the SPD). (Pet. App. 35a.) 
Further, contrary to Newell’s assertions, the language of the 
SPD states that with Medicare the plan will provide a level of 
benefits “at least as high” as that previously provided by the 
plan alone, which neither precludes coordination nor requires 
integration. (Pet. App. 35a.) 
 Further, the retirees note that other sections of the Aetna 
SPD specifically state, “ . . . the benefits under the group policy 
will be co-ordinated with the benefits of other ‘plans’ . . . . the 
group policy will always pay either its regular benefits in full, 
or it will pay a reduced amount which, when added to the 
benefits payable by the other plan or plans, will equal 100% 
of ‘Allowable Expenses. . . .’ ” (Resp. App. 10a-11a.) If there is 
Medicare, “ . . . the regular benefit will be determined for each of 
the plan’s medical expense coverages as if no Medicare benefits 
were available. . . . if the regular benefit for a given medical 
expense coverage is greater than the benefit available under 
Medicare . . . the plan will pay the difference. . . .” (Id.) 
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benefits with Medicare means that a health insur-
ance plan pays the difference between what Medicare 
pays and what the plan allows, usually resulting in 
100% payment of covered expenses. (Pet. App. 79a.) 
“Integrating” benefits means the plan usually pays no 
more than what Medicare would pay. (Pet. App. 79a.) 
1986-1993 retirees also received 100% payment of 
certain outpatient expenses.14 (Pet. App. 34a.)  

---------------------------------  --------------------------------- 
 

REASONS FOR DENYING THE PETITION 

 There is no reason for the Court to grant leave in 
this case. Using the ordinary principles of contract 
interpretation the district court below held the CBA 
language is unambiguous and the extrinsic evidence 

 
 14 Newell alleges that the Cooper SPD (again referring to 
the 10-1-89 and 1-93 Cooper SPDs as a single document) 
changed the outpatient payment from 100% to 80%. Curiously, 
Newell supports its allegations only with a citation to the 
opinion of the district court below which describes “all” of the 
extrinsic evidence as showing 100% reimbursement of certain 
outpatient expenses, including the language of the subsequently 
written 1993 CBA, which states that effective January 1, 1994, 
outpatient benefits would be reimbursed at 80% instead of the 
current 100%. (Pet. App. 78a, emphasis added.) Newell also cites 
as support the opinion of the Sixth Circuit below, which ap-
proves the district court’s assessment and noted that general 
statements in the Cooper SPD that expenses are “generally” 
paid at 80% are not sufficient to undermine the evidence cited 
by the district court. (Pet. App. 34a, fn. 12.) Again, that the 
Cooper SPDs are not as specific as the rest of the extrinsic 
evidence is hardly surprising given that the Cooper SPDs were 
not intended for the retirees herein. See fn. 7, supra. 
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unanimous in showing the parties intended that 
retiree health insurance benefits were vested. The 
Sixth Circuit found no reason to overrule the district 
court. Newell now asks this Court to overrule the 
Yard-Man inference. However, the Courts below did 
not rely upon the Yard-Man inference to reach their 
decisions. 

 Newell next alleges a split among the Circuit 
courts on how to interpret claims for welfare benefits 
provided under a collective bargaining agreement. 
However, the Circuits apply a common framework of 
federal common law in their contract interpretations. 

 Finally, Newell asks this Court to overrule the 
Circuits and require that courts examine CBAs only 
to see if the CBAs contain a clear and express state-
ment of intent to vest benefits. Newell also asks this 
Court to declare there is a presumption that welfare 
benefits do not vest under a CBA. There is no need to 
do so here. Further, doing so would frustrate the very 
principles Newell claims it is trying to defend. Newell 
is only seeking a windfall at the expense of the retir-
ees. 

 
I. The Decision Of The Sixth Circuit Below 

Is Not In Conflict With Decisions Of The 
Other Circuits. 

 The Sixth Circuit below applied the analysis to 
determine whether retiree health insurance benefits 
are vested that is stated in Int’l Union, UAW v. Yard-
Man, Inc., 716 F.2d 1476 (6th Cir. 1983), cert. denied, 
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465 U.S. 1467 (1984). The Courts below summarized 
the Yard-Man analysis, which is no more than ordi-
nary rules of contract interpretation: 

. . . “we apply traditional rules of con-
tract interpretation ‘as long as their ap-
plication is consistent with federal labor 
policies’ ”. . . . “first examine the CBA lan-
guage for clear manifestations of an intent to 
vest”. . . . “each provision of the CBA is to be 
construed consistently with the entire CBA 
and the relative positions and purposes of 
the parties”. . . . “the terms of the CBA 
should be interpreted so as to avoid illusory 
promises and superfluous provisions”. . . . 
“when an ambiguity exists in the provisions 
of the CBA, then resort to extrinsic evi-
dence. . . .” 

(Pet. App. 12a-13a, emphasis added.) Yard-Man held 
that retiree insurance benefits “are not necessarily 
interminable by their nature.” Yard-Man, 716 F.2d at 
1482. 

 Newell alleges the Courts below erred because 
they relied upon an inference that retiree health 
insurance benefits are vested, an inference stated in 
Yard-Man, 716 F.2d at 1482. Newell argues the 
inference is really a presumption and that the deci-
sion below is in conflict with the other Circuits be-
cause the Sixth Circuit is the only Circuit to use this 
presumption. As a result of using this alleged pre-
sumption, Newell claims the Sixth Circuit improperly 
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presumes benefits are vested at the outset of its 
analysis of the CBA and then shifts the burden of 
proof by requiring employers to show a clear state-
ment of non-vesting in order to avoid liability.  

 Newell asks this Court to overrule the presump-
tion to remedy the conflict. However, there is no 
conflict and therefore no reason for this Court to 
grant leave. 

 
A. Several Prior Sixth Circuit Decisions 

Have Specifically Refuted Each Of 
Newell’s Claims About The Yard-Man 
Inference. 

 Prior to this case, the Sixth Circuit had already 
refuted claims identical to each of Newell’s allega-
tions about the Yard-Man inference. Yolton v. El Paso 
Tennessee Pipeline Co., 435 F.3d 571 (6th Cir. 2006), 
cert. denied, 549 U.S. 1019 (2006). The internal 
citations reflect that the Sixth Circuit had already 
addressed the issue several times before: 

“Later cases further clarified the inference. 
Shortly after Yard-Man, this Court stated 
that ‘there is no legal presumption based 
on the status of retired employees.’ Int’l 
Union, United Auto. Workers v. Cadillac 
Malleable Iron Co., 728 F.2d 807, 808 (6th 
Cir. 1984). Moreover, ‘Yard-Man does not 
shift the burden of proof to the employer, 
nor does it require specific anti-vesting 
language before a court can find that the 
parties did not intend benefits to vest. 
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Rather, the Yard-Man inference, and the 
other teachings of the opinion regarding con-
tract interpretation and the consideration of 
extrinsic evidence, simply guide courts faced 
with the task of discerning the intent of the 
parties from vague or ambiguous CBAs.’ 
Golden, 73 F.3d at 656. 

Both [Defendants] . . . misinterpret the term 
‘inference’ and confuse it with a legal pre-
sumption. Under Yard-Man we may infer 
an intent to vest from the context and 
already sufficient evidence of such in-
tent. Absent such other evidence, we do not 
start our analysis presuming anything. 
If Yard-Man required a presumption, the 
burden of rebutting that presumption would 
fall on the defendants. However, under Yard-
Man, ‘[t]here is no legal presumption that 
benefits vest and that the burden of proof 
rests on plaintiffs.’ Maurer, 212 F.3d at 917. 
This Court has never inferred an intent 
to vest benefits in the absence of either 
explicit contractual language or extrin-
sic evidence indicating such an intent. 
Rather, the inference functions more 
to provide a contextual understanding 
about the nature of labor-management 
negotiations over retirement benefits.” 

Id. at 578-579 (emphasis added). 
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B. The Sixth Circuit Below Did Not Apply 
A Presumption Based Upon The Yard-
Man Inference. 

 The language from the opinion below shows the 
Sixth Circuit did not change course since Yolton, cited 
just above: 

“With regard to the ‘Yard-Man inference,’ 
later decisions of this court have clarified 
that Yard-Man does not create a legal 
presumption that retiree benefits are in-
terminable. . . . Rather, Yard-Man is prop-
erly understood as creating an inference only 
if the context and other available evidence 
indicate an intent to vest . . . plaintiffs con-
tinue to bear the burden of proving that 
vesting has occurred. . . .” 

(Pet. App. 12a-13a, emphasis added.) 

 
C. Newell Did Not Allege That The Sixth 

Circuit Required It To Submit A Clear 
Statement Of Non-Vesting. 

 Despite these assurances from the Sixth Circuit, 
Newell states that as a result of the Yard-Man infer-
ence, the district court required Newell to show a 
clear statement of non-vesting, i.e., shifted the bur-
den of proof to Newell. Contrary to Newell’s claims, 
the district court did not shift the burden of proof. 
As the district court concluded in finding the CBAs 
unambiguously provided for vested retiree health 
insurance, “ . . . the retirees have met their burden 
of demonstrating . . . a vested right to healthcare 
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benefits. . . .” (Pet. App. 66a, emphasis added.) Newell 
did not allege that the Sixth Circuit below also re-
quired it to show a clear statement of non-vesting. 
Thus, the Sixth Circuit’s opinion did not shift the 
burden of proof to Newell in conflict with the other 
Circuits as a result of any Yard-Man inference or 
presumption. There is no conflict for this Court to fix. 

 
D. The District Court Below Applied Tra-

ditional Rules Of Contract Interpreta-
tion From Yard-Man To The Unique 
Facts Of This Case And Did Not Rely 
Upon Any Presumption Based Upon 
Yard-Man To Reach Its Decision, And 
Newell Did Not Challenge The District 
Court’s Interpretation Of The CBA On 
Appeal. 

 No presumption based upon Yard-Man deter-
mined the outcome of the Sixth Circuit’s decision 
below. Both the district court and the Sixth Circuit 
discussed the Yard-Man inference as part of the 
general legal framework for the case, but there is no 
indication that either Court used either a Yard-Man 
presumption or inference to reach their decisions. As 
to the “precise weight” or practical effect of the infer-
ence the Sixth Circuit has previously stated, “In the 
end, it may come to nothing more than this: a nudge 
in favor of vesting in close cases.”15 Reese v. CNH 

 
 15 It was from this principle that Newell misunderstands/ 
misrepresents that the Sixth Circuit holds the Yard-Man 

(Continued on following page) 
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America, LLC, 574 F.3d 315, 321 (6th Cir. 2009) 
(emphasis added). 

 Here, however, the district court below held the 
CBA language was unambiguous and the extrinsic 
evidence overwhelming and unanimous. On appeal, 
Newell did not challenge the district court’s interpre-
tation of the CBA provisions showing the benefits 
were vested. There was no close case on vesting in 
which to apply the inference. Further, given the 
weight of the extrinsic evidence, even if the Courts 
below had used it, it would not have made a differ-
ence in the outcome of the case.16  

 Thus, there is no reason for this Court to grant 
leave. Newell has not shown that the Yard-Man 
inference resulted in a conflict between the decision 
below and the other Circuits. 

   

 
inference acts as a “thumb on the scales” in every case and prior 
to and throughout any review of the language of the CBAs. 
 16 Nor did Newell cite any reported Sixth Circuit decisions 
where a court specifically applied the Yard-Man inference to 
resolve any case, let alone a close one. 
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II. There Is No Split Among The Circuits. 

A. In ERISA Or LMRA Claims For Vested 
Retiree Health Insurance Benefits 
Based Upon A CBA, The Other Circuits 
Unanimously Agree On The Analytical 
Framework To Use. 

 There is no dispute that claims for vested retiree 
health insurance benefits provided under a CBA 
have been brought under the LMRA or ERISA, or 
both. The Circuit courts that have considered such 
claims have unanimously endorsed the analytical 
framework to use: 1) welfare benefits do not auto-
matically vest;17 2) parties to a CBA may neverthe- 
less agree to vest retiree healthcare benefits;18 
3) extrinsic evidence may be considered if a contract 

 
 17 Helwig v. Kelsey-Hayes Co., 93 F.3d 243, 248 (6th Cir. 
1996), cert. denied, 519 U.S. 1059 (1997); Grain Millers v. 
International Multifoods Corp., 116 F.3d 976, 980 (2nd Cir. 1997); 
Senior v. NSTAR Electric and Gas Corp., 449 F.3d 206, 207 (1st 
Cir. 2006); Int’l Union, UAW v. Skinner Engine Co., 188 F.3d 
130, 137 (3rd Cir. 1999); Machinists v. Masonite Corp., 122 F.3d 
228, 231 (5th Cir. 1997); Bidlack v. Wheelabrator Corp., 993 F.2d 
603, 604-605 (7th Cir. 1993); Cherry v. Auburn Gear, Inc., 441 
F.3d 476, 481 (7th Cir. 2006); Anderson v. Alpha Portland 
Industries, Inc., 836 F.2d 1512, 1517 (8th Cir. 1988). 
 18 Yard-Man, 716 F.2d at 1479; Int’l Union, UAW v. Skinner 
Engine Co., 188 F.3d 130, 138 (3rd Cir. 1999); Machinists v. 
Masonite Corp., 122 F.3d 228, 231 (5th Cir. 1997); Bidlack v. 
Wheelabrator Corp., 993 F.2d 603, 607 (7th Cir. 1993); Anderson 
v. Alpha Portland Industries, Inc., 836 F.2d 1512, 1516 (8th Cir. 
1988). 
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is ambiguous;19 4) the burden of proof is on the party 
asserting the contract claim.20 The ordinary rules of 
contract interpretation from Yard-Man used by the 
Courts below in this case are entirely consistent with 
this framework. 

 
B. Newell Cites Cases Which Do Not 

Demonstrate A Split Based Upon Use 
Of Presumptions. 

 At first attempting to establish a split in the 
Circuits based upon the Circuits’ use of presumptions, 
Newell acknowledges that most of the Circuits do not 
use a presumption of vesting in determining if bene-
fits vest.21 Upon closer examination, the four Circuit 
Court exceptions Newell cites (Second, Third, Sixth, 
and Seventh) are not in conflict either. 

 
 19 Int’l Union, UAW v. BVR Liquidating, Inc., 190 F.3d 768, 
772 (6th Cir. 1999); Int’l Union, UAW v. Skinner Engine Co., 188 
F.3d 130, 138 (3rd Cir. 1999); Machinists v. Masonite Corpora-
tion, 122 F.3d 228, 233 (5th Cir. 1997); Bidlack v. Wheelabrator 
Corp., 993 F.2d 603, 608-609 (7th Cir. 1993); Anderson v. Alpha 
Portland Industries, Inc., 836 F.2d 1512, 1517 (8th Cir. 1988). 
 20 Anderson v. Alpha Portland Industries, Inc., 836 F.2d 1512, 
1517 (8th Cir. 1988); Machinists v. Masonite Corp., 122 F.3d 228, 
231 (5th Cir. 1997); Sprague v. General Motors Corp., 133 F.3d 
388, 400 (6th Cir. 1998); In re Unisys Corp. Retiree Medical Ben. 
ERISA Litigation, 58 F.3d 896, 902 (3rd Cir. 1995); Gable v. 
Sweetheart Cup Co., Inc., 35 F.3d 851, 855 (4th Cir. 1994). 
 21 Newell’s unspoken admission is that Circuits who do not 
use a presumption are following the ordinary rules of contract 
interpretation in federal law, i.e., the rules set forth in Yard-Man 
and described in Section II.A, above. 
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 As discussed above, the Sixth Circuit does not 
use a presumption. Newell asserts, incorrectly, that 
the Seventh Circuit applies an automatic presump-
tion against vesting. To the contrary, “Our presump-
tion against vesting kicks in only if all the court has 
to go on is silence.” Rossetto v. Pabst Brewing Co., 217 
F.3d 539, 544 (7th Cir. 2000). 

 Newell describes the approach of the Second and 
Seventh Circuits as “no presumption from silence”, 
adding that the Second Circuit requires “some lan-
guage from which vesting can be reasonably con-
strued”, which is just a corollary. In addition, Newell 
states the Seventh Circuit will not consider extrinsic 
evidence if there is no contractual ambiguity.  

 A quick review shows these Circuits do not differ 
from the Sixth. In Winnett v. Caterpillar, 553 F.3d 
1000 (6th Cir. 2009), the Sixth Circuit held that it 
would not find vesting because there was no language 
that “could be reasonably interpreted” to state vest-
ing, id. 1009, it would not find vested benefits where 
a CBA was silent on the issue of vesting, id. at 1011, 
and it would not consider extrinsic evidence if there 
was no ambiguity, id. at 1008. 

 Finally, Newell states the Third Circuit uses a 
different analysis than the other Circuits, citing In’tl 
Union, UAW v. Skinner Engine Co., 188 F.3d 130 
(3rd Cir. 1999). In its general preamble of the legal 
framework for ERISA claims, the Third Circuit 
did state that where an employer commits to vest 
ERISA welfare benefit plans there should be clear 
and express language, citing cases where there was a 



29 

unilateral commitment by the employer and no CBA. 
Id. at 139. However, the claims for benefits in Skin-
ner were based upon a CBA. The Third Circuit pro-
ceeded to use a Yard-Man contractual analysis, 
looking first at the express language of the contract, 
then its context, and then evaluating where there 
were ambiguities, and considering extrinsic evidence. 
Skinner, 188 F.3d at 142. This is consistent with the 
rules followed by the other Circuits. The Third 
Circuit did not limit itself to whether there was a 
clear statement in express language. In examining 
the Skinner decision the Fifth Circuit later agreed. 
Senior v. NSTAR Elec. and Gas Corp., 449 F.3d 206, 
217 (1st Cir. 2006). Further, while Skinner rejected 
the Yard-Man inference, the court believed it was a 
presumption, which is incorrect. 

 Thus, Newell has not shown there is a split 
among the Circuits on the use of presumptions. No 
Circuit uses them to find vested benefits. Nor has 
Newell shown a split on the analytical framework to 
use, nor on the use of ordinary rules of contract 
interpretation to determine the parties’ intent. 

 
C. Newell Cites Cases Which Do Not 

Demonstrate A Split Based Upon In-
terpretations Of Duration Clauses. 

 Newell tries again to establish a split by claiming 
a difference in how some Circuits interpret duration 
clauses in CBAs. Newell contrasts “general” duration 
clauses covering the termination of the CBA itself, 
with “specific clauses”, which state that the insurance 
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agreement expires on a particular date. Newell 
argues that the Second, Fourth, and Eighth Circuits 
interpret the presence of a “specific” duration clause 
for an insurance agreement means the benefits 
provided under the agreement expire on that date as 
well. Newell argues the Sixth Circuit conflates the 
two clauses, showing a split in the Circuits.  

 However, an examination of the cited cases show 
that is not what these cases hold. Newell’s discus-
sion about the presence of a duration clause in the 
insurance agreement in Anderson v. Alpha Portland 
Industries, Inc., 836 F.2d 1512 (8th Cir. 1987), is 
misleading. Id. at 1514-1515. In Anderson, the lan-
guage of the insurance agreement itself stated that 
past retiree benefit coverages would be continued but 
were subject to future changes in collective bargain-
ing. Moreover, the union president testified that 
retiree benefits were not intended to survive the 
CBA. Id. at 1515. The Eighth Circuit then concluded 
that nonvested retiree health insurance benefits end 
when the contract ends, which is axiomatic. Given 
this language and extrinsic evidence, the case would 
have been decided the same in the Sixth Circuit. The 
Anderson decision does not show a split in the Circuit 
courts. 

 In Am. Federation of Grain Millers v. Int’l Multi-
foods Corp., 116 F.3d 976 (2nd Cir. 1997), the CBA 
included a schedule of benefits and contained lan-
guage stating the level of benefits would not be 
changed during the term of the agreement. However, 
there was no language in the CBA granting benefits 
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to retirees or even mentioning retiree health insur-
ance benefits. At best, there was a reference to a 
schedule of employee benefits that were to be provided 
without employee or retiree contributions. There was 
no language from which an intent to vest benefits 
could be found. The court found once the CBA ended, 
so did the benefits. The case would have been decided 
the same way in the Sixth Circuit and does not 
demonstrate a split in the circuits. See Bittinger v. 
Tecumseh Products Co., 83 F. Supp. 2d 851 (E.D. 
Mich. 1998), aff ’d, 201 F.3d 440 (6th Cir. 1999). 

 In Dewhurst v. Century Aluminum Co., 649 F.3d 
287 (4th Cir. 2011), the CBAs specifically incorpo-
rated the SPDs: 

The Group Insurance Benefits shall be set 
forth for each plant in booklets entitled Em-
ployees’ Group Insurance Program and Re-
tired Employees’ Group Insurance Program, 
and such booklets are incorporated herein 
and made a part of this [year] Labor Agree-
ment by such reference. 

Dewhurst v. Century Aluminum Co., 731 F. Supp. 2d 
506, 510 (S.D. W. Va. 2010). The SPDs in turn specifi-
cally stated that they described health insurance 
benefits for retirees and stated, “such benefits shall 
remain in effect for the term of the [year] Labor 
Agreement.” This case also would have been decided 
the same in the Sixth Circuit because the CBAs 
specifically incorporated SPDs, which in turn provid-
ed that the retiree benefits, versus the SPD, were 
only in effect for the term of the CBA. These key facts 
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were all absent in this case. Thus, Dewhurst does not 
demonstrate a split in the Circuits. 

 All of these Circuits’ approaches to duration 
clauses are consistent with that of the Sixth Circuit, 
which states the Courts should look for language that 
describes the duration of the benefits themselves. 
Yolton, 435 F.3d at 580-581. 

 
D. There Is No Basis To Infer A Split 

Between The Sixth And Seventh Cir-
cuits Based Upon Numbers Alone. 

 Newell argues that a substantive split must exist 
because retirees have prevailed more often in Sixth 
Circuit decisions than in Seventh Circuit decisions. 
As the cased cited by Newell in support of this argu-
ment show, however, a majority of the Sixth Circuit 
cases, due to geographical realities, arose out of auto 
industry contracts, with their own distinct patterns 
and history, or other contracts negotiated by the 
UAW, which try to model the auto industry con-
tracts.22 In contrast, the Seventh Circuit cases arise 

 
 22 See, e.g., Bittinger v. Tecumseh Products Co., 83 F. Supp. 2d 
851 (E.D. Mich. 1998), aff ’d, 201 F.3d 400 (6th Cir. 1999); 
Maurer v. Joy Technologies, Inc., 212 F.3d 907 (6th Cir. 2000) 
(summary judgment against certain retirees); Bender v. Newell 
Window Furnishings, Inc., 681 F.3d 253 (6th Cir. 2012); Cole v. 
ArvinMeritor, Inc., 549 F.3d 1064 (6th Cir. 2008); Yolton v. El 
Paso Tennessee Pipeline Co., 435 F.3d 571 (6th Cir. 2006); McCoy 
v. Meridian Auto. Sys., Inc., 390 F.3d 417 (6th Cir. 2004); Int’l 
Union, UAW v. BVR Liquidating, Inc., 190 F.3d 768 (6th Cir. 
1999); Golden v. Kelsey-Hayes Co., 73 F.3d 648 (6th Cir. 1998); 

(Continued on following page) 
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out of a more diverse group of industries – brewery,23 
electrical,24 steel,25 and auto,26 each with its own 
pattern and history. The difference in results reflects 
the differences in the industry contracts, not any 
substantive difference in the applicable standards. 

 Newell argues that the alleged split between the 
Circuits has resulted in forum shopping. However, in 
Yolton, cited by Newell, the UAW and El Paso negoti-
ated a series of Master Agreements and Insurance 
Plans covering numerous plants throughout the 
Midwest. The UAW and its documents were located in 
the Sixth Circuit. See Yolton, 435 F.3d 571, 575. In 
Reese, the retirees asked the court to keep the case in 
the Sixth Circuit so the cases could be assigned to the 
same judge who had previously heard the companion 
case Yolton and was therefore familiar with the 
  

 
Int’l Union, UAW v. Cadillac Malleable Iron Co., 728 F.2d 807 
(6th Cir. 1984); Int’l Union, UAW v. Yard-Man, Inc., 716 F.2d 
1476 (6th Cir. 1983), cert. denied, 465 U.S. 1007 (1964). 
 23 See Zielinski v. Pabst Brewing Co., 463 F.3d 615 (7th Cir. 
2006); Rossetto v. Pabst Brewing Co., 217 F.3d 539 (7th Cir. 
2000); Pabst Brewing Co. v. Carrao, 161 F.3d 434 (7th Cir. 1998). 
 24 Barnett v. Ameren Corp., 436 F.3d 830 (7th Cir. 2006). 
 25 Murphy v. Keystone Steel & Wire Co., 61 F.3d 560 (7th Cir. 
1995); Senn v. United Dominion Industries, Inc., 951 F.2d 806 
(7th Cir. 1992). 
 26 Bidlack v. Wheelabrator Corp., 993 F.2d 603 (7th Cir. 
1993); Diehl v. Twin Disc., Inc., 102 F.3d 301 (7th Cir. 1996); 
Cherry v. Auburn Gear, Inc., 441 F.3d 476 (7th Cir. 2006). 
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claims and extensive evidence. Reese, 574 F.3d 315, 
320. The Courts agreed. Id.  

 Newell then states a document filed in a Boeing 
case shows forum shopping. However, a later decision 
in Boeing reflects only that Boeing alleged forum 
shopping. Boeing v. March, 2008 WL 4450309, Case 
No. 06 CV 4997 (N.D. Ill. 2008) (unpublished). Here, 
Newell apparently believes there is a difference 
between the Sixth and Seventh Circuits, which is 
why Newell engaged in forum shopping itself by 
trying to sue in Illinois each of the retirees of a Mich-
igan plant. The district court recognized but denied 
the assumption made by Newell when it held the 
retirees in this case would have prevailed in the 
Seventh Circuit as well. (Pet. App. 72a.) 

 There is no reason for this Court to grant leave 
where the Circuits agree on the analytical framework 
to use and no Circuit uses presumptions to award 
benefits in these types of cases. Further, there is no 
forum shopping by retirees here, where the retirees 
and the plant are all in Michigan and filed their 
complaint in Michigan. 

 
III. The Sixth Circuit’s Opinion Does Not Con-

flict With Any Federal Policy. 

A. There Is No Conflict With Federal La-
bor Policy. 

 Newell argues that various issues resolved by the 
Courts below resulted from the alleged Yard-Man 
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presumption. In particular, Newell disagrees with the 
resolutions by the Courts below on three issues: 
1) the amount of the Medicare Part B reimbursement 
referred to in the 1998 Settlement Agreement on 
Medicare Part B; 2) whether the CBAs specifically 
incorporated the disputed SPDs; or 3) whether the 
SPDs subsequently modified the CBAs. Newell makes 
no showing of legal error on these issues, only noting 
that it disagrees with the outcome. 

 Thus, there is no reason for this Court to grant 
leave. First, as shown above, there is no presumption 
of vesting set forth in Yard-Man. Second, Newell 
cannot show that the federal common law of express 
incorporation and unilateral subsequent modification 
of a CBA involved any use of Yard-Man at all, nor did 
the interpretation of the Courts below of the amount 
of the Medicare Part B reimbursement described in 
the 1998 Settlement Agreement (versus the vesting of 
the benefit, which Newell has not appealed).  

 Nor, as Newell argues, is there a conflict between 
the decision below and Litton Financial Printing 
Division v. NLRB, 501 U.S. 190 (1991), which in-
volved whether an arbitration clause survived the 
expiration of the CBA. In Litton, the union alleged 
that after the CBA expired the employer unilaterally 
changed a right promised under the CBA. This Court 
stated: 

“The duty not to effect unilateral 
changes in most terms and conditions of 
employment, derived from the statutory 
command to bargain in good faith, is not the 
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sole source of possible constraints upon the 
employer after the expiration date of a 
collective-bargaining agreement. A simi-
lar duty may arise as well from the ex-
press or implied terms of the expired 
agreement itself.” 

Id. at 203 (emphasis added). 

 This Court explained that a dispute arises under 
a contract: 

“ . . . only where it involves facts and occur-
rences that arose before expiration, where 
an action taken after expiration in-
fringes a right that accrued or vested 
under the agreement, or where, under 
normal principles of contract interpre-
tation, the disputed contractual right 
survives expiration of the remainder of 
the agreement.” 

Id. at 205-206 (emphasis added).  

 This Court further noted that “in the ordinary 
course” contractual obligations cease when the con-
tract expires.27 Id. at 207. Exceptions “are a matter of 
contract interpretation.” Id. at 207. Accrued or vested 
rights as a general rule survive contract expiration. 
Id.  

 All of these principles are consistent with the 
ordinary rules of contract interpretation set forth in 

 
 27 Without support, Newell labels this a presumption versus 
simply a matter of contract law. 
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Yard-Man and the framework for contract interpreta-
tion used by the Courts below. There is no split for 
this Court to fix and no need to adopt new standards 
of contract interpretation, as Newell requests. 

 
B. There Is No Conflict With Federal 

Benefits Policy. 

 Newell then argues the Circuits should all re-
quire that the intent to vest in retiree health insur-
ance claims under a CBA be expressed in clear and 
express language, just as they require in claims 
brought where there is no CBA, i.e., “salaried” cases. 
However, as shown above, the Circuits follow a com-
mon framework of analysis when the retiree health 
insurance benefits are set forth in a CBA, and this 
framework includes the consideration of extrinsic 
evidence if the CBA language is not clear. This pro-
vides consistent treatment of CBA language in both 
LMRA and ERISA cases, and reflects this Court’s 
longstanding recognition that there is much more to a 
CBA and the parties’ intentions than what may 
appear on the surface: 

“A collective bargaining agreement is not an 
ordinary contract for the purchase of goods 
and services, nor is it governed by the same 
old common-law concepts, which control such 
private contracts. John Wiley & Sons, Inc. v. 
Livingston, 376 U.S. 543, 550, 84 S.Ct. 909, 
914, 11 L.Ed.2d 898; cf. Steele v. Louisville & 
N.R. Co., 323 U.S. 192, 65 S.Ct. 226, 89 L.Ed. 
173. ‘ * * * (I)t is a generalized code to govern 
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a myriad of cases which the draftsmen can-
not wholly anticipate. * * * The collective 
agreement covers the whole employment 
relationship. It calls into being a new com-
mon law – the common law of a particular 
industry or of a particular plant.’ United 
Steelworkers of America v. Warrior & Gulf 
Nav. Co., 363 U.S. 574, 578-579, 80 S.Ct. 
1347, 1351, 4 L.Ed.2d 1409. In order to in-
terpret such an agreement it is necessary to 
consider the scope of other related collective 
bargaining agreements, as well as the prac-
tice, usage and custom pertaining to all such 
agreements.” 

Transportation-Communication Employees Union v. 
Union Pacific R.R., 385 U.S. 157, 160-61 (1966). 

 Newell discusses economic considerations as 
well, none of which were presented to the Courts 
below. The retirees note simply that they, too, are 
affected by rising health costs, especially where they 
have been denied the full protection of the health 
insurance coverage they negotiated to protect them-
selves against the uncertainties of the future. New-
ell’s concerns provide no reason to change the rules of 
the game long after the parties to the CBAs here 
struck their bargain and agreed to provide vested 
lifetime retiree health insurance under the CBA. 
Newell knew the benefits were vested when it pur-
chased the plant and has not been disadvantaged by 
the decisions of the Courts below, only denied the 
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opportunity for a windfall that would have come at 
the expense of the retirees. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the reasons above, Newell’s petition for writ 
of certiorari must be denied. 
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