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FORMER CAPITAL CASE

QUESTION PRESENTED

Eighteen years after respondent was convicted
of aggravated murder and sentenced to death, the
Washington Supreme Court vacated his convictions,
concluding the prosecution had withheld evidence in
violation of Brady v. Maryland, 373 U.S. 83 (1963).
The court concluded the undisclosed evidence was
material not because of its inherent exculpatory or
impeachment value, but because it would have led
defense counsel to further investigate the
prosecution’s critical forensic evidence. The question
presented is:

Is undisclosed evidence material because of a
possibility that it would have led counsel to further
investigate the prosecution’s case for potential
exculpatory evidence, when the defendant does not
show that such an investigation would have
uncovered evidence creating a reasonable probability
of a different verdict in light of the record as a whole?
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PARTIES

The petitioner is the State of Washington.
The respondent is Darold Ray Stenson.
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PETITION FOR A WRIT OF CERTIORARI

The Attorney General of Washington, on
behalf of the State of Washington, respectfully
petitions for a writ of certiorari to review the
judgment of the Washington Supreme Court in this
case.

OPINIONS BELOW

The opinion of the Washington Supreme Court
that vacated Stenson’s convictions and sentence of
death is reported at In re Stenson, 276 P.3d 286
(Wash. 2012) (App. 1a-32a). The orders of the
Clallam County Superior Court are unpublished.
App. 33a-50a, and App. 51a-82a.

JURISDICTION

The Washington Supreme Court entered its
opinion on May 10, 2012. App. 1a. The opinion is a
final judgment or decree, and the jurisdiction of this
Court is invoked under 28 U.S.C. § 1257(a).

CONSTITUTIONAL AND STATUTORY
PROVISIONS

The Fifth Amendment to the United States
Constitution provides, in relevant part:

“No person shall be . . . deprived of life,
liberty, or property, without due process of
law. . . .” U.S. Const. amend. V.

The Fourteenth Amendment to the United
States Constitution similarly provides, in part:

“. . .nor shall any State deprive any
person of life, liberty, or property, without due
process of law. . . .” U.S. Const. amend. XIV.
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INTRODUCTION

In 1994, respondent was convicted and
sentenced to death for the aggravated murders of his
wife and his business partner. State and federal
courts have upheld the convictions on direct appeal
and in multiple collateral proceedings based on
compelling evidence showing respondent’s unique
opportunity and strong motive to commit the crimes,
and forensic evidence refuting his initial attempt to
portray the double killing as a “murder-suicide.”
Eighteen years after entry of the sentence, the
Washington Supreme Court vacated the convictions
and sentence, concluding the prosecution violated
Brady v. Maryland, 373 U.S. 83 (1963).

The Washington Supreme Court concluded
that an undisclosed photograph and FBI laboratory
bench notes concerning the testing of respondent’s
pants pocket for gunshot residue were material to
the outcome of the trial. The court adopted
respondent’s view that a “‘key piece[] of inculpatory
evidence would have been completely neutralized,
and the rest of the state’s case would have appeared
much less solid.’” App. 21a. The court explained the
key to its ruling was that if the evidence relating to
the gunshot residue testing had been disclosed, it
may have led to further defense investigation that
might have developed evidence affecting the jury’s
acceptance of the more critical blood spatter
evidence. As the state court put it, disclosure of the
withheld evidence “would have led to further inquiry
by Stenson’s counsel into possible corruption of the
blood spatter evidence.” App. 22a (emphasis added).
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But respondent offered no evidence showing
the nondisclosure of the photograph and bench notes
affected his ability to defend against the blood
spatter evidence. The defense had thoroughly
investigated the blood spatter evidence prior to trial,
and the defense’s retained expert agreed that the
blood spatter contradicted Stenson’s claim that he
just came upon the lifeless body of Frank Hoerner.
The conclusion that the undisclosed evidence could
have affected the defense’s preparation so as to
possibly invalidate the blood spatter evidence reflects
nothing more than possibility and speculation.

To violate the Constitution, nondisclosure
must be “so serious that there is a reasonable
probability that the suppressed evidence would have
produced a different verdict.” Strickler v. Greene,
527 U.S. 263, 281 (1999) (emphasis added). This
case allows the Court to decide if the reasonable
probability test for materiality is satisfied because
defense counsel could have conducted “further
inquiry” to develop evidence that “might have”
rebutted the prosecution’s critical evidence, see App.
22a-23a, or whether the standard requires a showing
that specific evidence would have been developed by
further inquiry to create a reasonable probability of a
different verdict.

STATEMENT

A. The Evidence That Stenson Murdered
Frank Hoerner And Denise Stenson

The Washington Supreme Court set forth the
evidence supporting Stenson’s convictions in its
opinion on direct review. State v. Stenson, 132
Wash.2d 668, 677-682, 940 P.2d 1239 (1997).
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Stenson lived with his wife Denise and their
young children on property called “Dakota Farms,”
where he raised exotic birds as a family business.
Frank Hoerner was Stenson’s business partner,
having invested about $50,000 into the business for
the purchase of birds. At 4:00 a.m., on the morning
of March 25, 1993, Stenson called “911” and stated:
“this is D.J. Stenson at Dakota Farms. . . . Frank
has just shot my wife, and himself, I think.”

The police arrived within minutes of the call.
Stenson met the officers outside and led them to a
downstairs guest bedroom where they found
Hoerner, face down on the floor, dead of a gunshot
wound to his head. A revolver rested beside
Hoerner’s hand, next to his head. Stenson then
directed the officers to the master bedroom, where
they found Denise Stenson, also shot in the head.
Stenson portrayed the scene to the police as a
“murder-suicide,” where Hoerner killed Denise
Stenson and then himself.

Stenson told the police that the night before,
he and Denise Stenson had dinner with Hoerner and
his wife. After returning home from dinner, Stenson
called Hoerner and asked him to come to Stenson’s
house that night to sign insurance forms for ostriches
he was going to purchase. Two weeks earlier,
Hoerner had given Stenson $6,850 to purchase the
insurance. Hoerner said he was too tired to come
over that night, but he would come over at 3:30 a.m.
the next morning on his way to work. According to
Stenson, Hoerner arrived at Stenson’s house just
after 3:30 a.m. to sign the insurance forms. Stenson
claimed the two men went to Stenson’s office in a
separate building behind the house to sign the
insurance forms.
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Stenson told police that Hoerner became
“glum” after Stenson told Hoerner he should raise
the birds on his own property and not on Stenson’s
farm. Stenson insinuated that Hoerner was having
sexual difficulties with his own wife, that Hoerner
was attracted to Denise Stenson, and that Hoerner
was upset he would not be able to see Denise Stenson
as much if Hoerner had to raise the birds on his own
property.

Stenson told police that Hoerner then left the
office to go to the house to use the bathroom.
Stenson claimed that when Hoerner did not return,
he went looking for Hoerner, and eventually found
him shot to death in the guest bedroom. Stenson
claimed he had not heard any gunshots. Stenson
said that after finding Hoerner’s body, he heard
moaning, went upstairs, and found his wife also shot.
Stenson then made the 4:00 a.m. call to “911.”

The police investigation soon revealed the
scene was not a “murder-suicide” as Stenson
reported in his “911” call. Denise was shot first, and
then Hoerner, but Hoerner did not commit suicide.
Instead, Hoerner was beaten unconscious outside,
dragged into the house from the gravel driveway,
through the laundry room and into the guest
bedroom, and then shot in the head at close range.
The investigation showed spatters of Hoerner’s blood
out in the driveway and in the laundry room. Police
also found a bloody fingerprint of Stenson’s on a
freezer in the laundry room. The evidence also
showed Hoerner’s hand had first come to rest, and
then the revolver came to rest on it, or the revolver
had been placed on Hoerner’s hand.
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Officers could not find the weapon used to
render Hoerner unconscious, but the medical
examiner testified Hoerner’s wounds were consistent
with having been caused by a nunchaku stick (a
weapon that consists of two hardwood or metal
sticks, joined at their ends by a short length of rope
or chain). Stenson was a martial arts instructor,
with a collection of nunchaku sticks on the wall of his
office, and one nunchaku stick appeared to be
missing from the wall. Police also found ammunition
fitting the revolver in Stenson’s garage.

Stenson’s pants had blood spatters on them
consistent with Hoerner’s blood protein profile. The
defense’s retained expert agreed with the
prosecution’s expert that these blood spatters could
not have been deposited on Stenson’s pants after
Hoerner came to his final resting place on the floor.
As the defense conceded in a pretrial hearing, the
blood spatter evidence contradicted Stenson’s story
that he found Hoerner lying dead on the floor.

The investigation also revealed Stenson was in
dire financial circumstances, creating a strong
motive for the killings. Hoerner had invested
$50,000 for the purchase of exotic birds, but Stenson
had purchased only two small birds totaling under
$2,000. About a month before he was killed, Hoerner
became worried about his investment, and told
Stenson that he wanted the birds or his money back.
Stenson told Hoerner that he needed to keep the
investment money in his account to show investors.
Hoerner again became worried about his investment
when Stenson went to Texas to buy birds for
Hoerner, but returned without purchasing any birds.
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At the time of the murders, the bank account
of Dakota Farms had a balance of approximately
$3,400, and an audit of Stenson’s accounts showed
Hoerner’s investment money had been spent on
Stenson’s personal purchases rather than exotic
birds. In addition, the owner of the “Dakota Farms,”
Kit Eldridge, was pressuring Stenson to complete the
purchase of the property pursuant to their buy-sell
agreement. Evidence also showed that Stenson had
sought out large loans shortly before the murders.
Furthermore, Stenson had purchased a total of
$400,000 of life insurance on Denise Stenson’s life. A
$300,000 life insurance policy on Denise Stenson
(naming the owner of “Dakota Farms,” Ms. Eldridge,
as the beneficiary) had become effective in May 1992.
The $300,000 life insurance policy was the mortgage
insurance for Stenson’s purchase of the farm from
Ms. Eldridge.

B. The Gunshot Residue Evidence Was Not
A Significant Part Of The State’s Case

The prosecution charged Stenson with two
counts of murder and sought the death penalty. The
prosecution’s theory was Stenson killed Denise
Stenson to collect on the life insurance, and killed
Hoerner both to avoid the debt owed to Hoerner and
also to blame him for Denise’s murder. To support
this theory, the prosecution presented the extensive
forensic and circumstantial evidence described
above. The prosecution’s case was so strong that,
during a pretrial in camera hearing, defense counsel
admitted the defense had decided to focus on trying
to win the penalty phase of the trial because the guilt
phase was “not win-able.” App. 96a.
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The guilt phase trial extended over three
weeks in 1994. During opening statements, the
prosecutor never mentioned the gunshot residue
from Stenson’s pants pocket. Defense counsel did
not mention the gunshot residue in the pants pocket,
but said that a swab of Stenson’s hands showed no
indication he had fired a weapon. The trial included
testimony from over 35 witnesses, producing more
than 1600 pages of transcripts. The overwhelming
majority of the testimony and other evidence,
summarized above, did not concern gunshot residue.
The prosecution, however, did call Special Agent
Peele to testify about gunshot residue evidence.
Agent Peele’s testimony lasted just half a day and
covered less than 50 pages of transcripts.

Agent Peele first testified that the swabs of
Stenson’s hands revealed an “insignificant” amount
of residue. App. 101a. Agent Peele explained, “I
have no way of relating those to the amounts that I
would expect on someone’s hands who has been in an
environment of gunshot primer residue.” App. 101a.
Agent Peele testified “because of not finding it and
not knowing the probabilities of why you didn’t find
it, then no conclusion can be drawn as to what that
particular result means.” App. 102a.

Agent Peele also testified about the
examination of swabs taken from the pockets of
Stenson’s pants. Agent Peele testified, as to the
swab of the left front pants pocket, “we did not find
any particles of gunshot primer residue during our
analytical process. For what reason we don’t know.
We just didn’t find any.” App. 103a. Agent Peele
admitted the FBI does not assign probabilities as to
why gunshot residue is not present because it could
be any number of probable causes. App. 105a-06a.
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Agent Peele testified, “we did find particles of
gunshot residue to the surface represented by those
samples” taken from the right front pants pocket,
App. 103a. Agent Peele explained, “in other words,
what was sampled came into contact or came into
this environment of gunshot primer residue in some
way or another, meaning contacting a contaminated
surface or being in the vicinity in order to get that
material in it.” App. 103a. Agent Peele did not
testify that this proved Stenson had fired a gun.
Instead, it merely meant that the pocket had been
exposed to gunshot residue, possibly by contacting a
contaminated surface. App. 103a; see also App. 100a
(testimony that gunshot residue testing does not
show whether a person fired a gun). Agent Peele
conceded the gunshot residue found in Stenson’s
pants pockets could have come from contamination of
the pants. Agent Peele admitted he usually did not
analyze clothing “because of the interpretation
problems.” App. 108a. Agent Peele also stressed,
“The hand is the important thing.” App. 108a.

During trial, other witnesses established that
Stenson’s pants were exposed to potential sources of
gunshot residue contamination. For example, police
officers testified that Stenson was mistakenly put
inside a patrol car for initial questioning, and then
quickly removed him, due to a concern that the car
contained gunshot residue. App. 97a-99a. Agent
Peele admitted that gunshot residue from the patrol
car could possibly transfer to an individual sitting in
it, thus providing a possible source for the residue
found in Stenson’s pants pocket. App. 107a. Agent
Peele also admitted that no one had tested the patrol
car to confirm or eliminate it as a potential source of
contamination. App. 106a.
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The defense also established at trial that there
had been a year long delay in obtaining the swabs
from the pockets of Stenson’s pants, and prior to the
swabbing, the pants had been handled by an FBI
agent who works with firearms. Agent Peele
admitted at trial that with a delay in obtaining the
swab sample, “Potential for adding contamination
comes into play.” App. 109a.

During his initial closing argument, the
prosecutor mentioned the gunshot residue evidence
only briefly. On the other hand, the defense used
Agent Peele’s testimony to stress the issue of
contamination, pointing out the pants were exposed
to several sources of contamination. App. 112a-115a.
Defense counsel specifically argued that because only
“a trace” of residue was found in just one pocket, and
nothing on Stenson’s hands, that the minute residue
found in the pants pocket came from contamination.
App. 113a.

C. The State And Federal Court Proceedings
Following The Trial

Stenson was convicted on both charges and
sentenced to death. The Washington Supreme Court
affirmed the convictions and sentence on direct
appeal in 1997. State v. Stenson, 132 Wash.2d 668,
940 P.2d 1239 (1997), cert. denied, 523 U.S. 1008
(1998). In affirming the convictions, the state court
provided a five page description of the evidence of
guilt, id. at 677-82, but mentioned the gunshot
residue found in Stenson’s pocket once in passing.
Id. at 680. Then, in addressing twenty-four separate
legal issues, the court never relied on the gunshot
residue evidence.
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In denying Stenson’s first, second, and third
personal restraint petitions, the Washington
Supreme Court never mentioned the gunshot residue
evidence. See In re Stenson, 142 Wash.2d 710, 16
P.3d 1 (2001); In re Stenson, 150 Wash.2d 207, 76
P.3d 241 (2003); In re Stenson, 153 Wash.2d 137, 102
P.3d 151 (2004). In contrast to silence regarding the
gunshot residue evidence, the state court detailed
the other evidence proving guilt. See Stenson, 142
Wash.2d at 753-57. Similarly, the federal courts did
not rely on the gunshot residue evidence in
subsequently denying habeas relief under 28 U.S.C.
§ 2254. Like the Washington Supreme Court, the
Ninth Circuit’s decision affirming the denial of the
habeas petition mentioned the gunshot residue
evidence only in passing. See Stenson v. Lambert,
504 F.3d 873, 878 (9th Cir. 2007), cert. denied, 129 S.
Ct. 247 (2008). On the other hand, the Ninth Circuit
twice indicated that defense counsel faced a case of
“overwhelming evidence.” Id. at 885 and 890.

D. Stenson’s Claim That The Prosecution
Withheld Material Exculpatory Evidence

In 2009, Stenson filed the current petition in
the Washington Supreme Court, contending the
prosecution had violated Brady v. Maryland, 373
U.S. 83 (1963). See App. 1a. Stenson alleged the
prosecution did not disclose a photograph showing a
detective without gloves wearing Stenson’s pants,
with the right front pocket pulled out. See App. 5a.
Stenson also alleged the prosecution did not disclose
laboratory bench notes showing that someone other
than Agent Peele had examined the gunshot residue
evidence. See App. 5a. In response, the prosecution
asserted it had not suppressed the evidence because
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a defense investigator had seen the photograph prior
to trial, and defense counsel knew of the bench notes,
which were available to defense counsel at trial. See
App. 18a-19a. The prosecution also contended the
evidence was not material to the outcome of the trial.

The Washington Supreme Court remanded the
case to the superior court for an evidentiary hearing.
See App. 5a and 53a. After the hearing, the superior
court issued an order finding the photograph and
bench notes were “newly discovered evidence,” and
Stenson had exercised diligence to find the evidence.
App. 65a-68a and 74a-79a. The judge also concluded
the evidence “would have not ‘probably changed the
result of the trial. . . .” App. 65a and 73a.

As to the photograph, a defense investigator,
Mr. Walker, met prior to trial with Mr. Englert, the
person who took the photograph. Mr. Englert
allowed Mr. Walker to view his entire file, including
“3 sets of photographs, 3 separate sets, all of them.”
App. 85a. After the meeting, Mr. Walker typed a
report indicating he had seen a photograph of a
detective wearing Stenson’s pants:

“ 44. The testimony is that the
photographs were available to investigators
representing both the State and defense. The
testimony of Mr. Englert is that when [he] met
with the defense investigator Walker, they
met for lunch, and that the entire file which
included the photographs was on the table.
Mr. Walker’s reports note the existence of
photographs and describe several of them. . . .”

App. 74a (emphasis added); see also App. 130a and
132a-33a. The judge, however, also found that,
“While the parties knew Mr. Englert had taken
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photos of the pants the full content were known only
to Mr. Englert, Detective Martin, and perhaps Mr.
Walker.” App. 74a.

As to the bench notes, while defense counsel
may not have seen the bench notes, they knew they
existed.1 Moreover, Mr. Walker had the opportunity
to interview Agent Peele about his expected
testimony concerning the gunshot residue evidence.
Agent Peele told Mr. Walker the gunshot residue
could have been placed in the pocket prior to the
murders, for example if a person placed spent bullet
shells into the pants pockets. App. 120a. Agent
Peele also suggested to Mr. Walker that the pants
could have been contaminated sometime after the
murders. App. 121a-22a. The judge found “Mr.
Walker was informed that issues of potential
contamination were important to address.” App.
64a. Stenson’s own post-conviction expert, Dr.
Arvisu, conceded Agent Peele told Mr. Walker about
the concerns she later raised in the evidentiary
hearing. App. 92a-95a.

Agent Peele also told Mr. Walker prior to trial
that “the amount of GSR found would be
insignificant beyond the fact that some GSR was
found where it was found.” App. 64a. Agent Peele
told Mr. Walker, “The bottom line is that you can
show the surfaces came into contact with something
related to a recent gunshot. This is about how far
you can reconstruct.” App. 121a.

1 The judge found that “[a]ll parties knew the bench
notes existed. The bench notes well may have been literally in
front of all the parties at the time of trial.” App. 67a. Agent
Peele testified that he believed he had brought his entire file to
trial, and “the file would have been available for review at that
time by either the State or the defense.” App. 62a-63a.
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Stenson’s expert, Dr. Arvisu, interpreted the
bench notes to show slightly less amounts of residue
particles than were found by the FBI. But Dr.
Arvisu admitted “There’s no consensus in the
scientific community as to how many particles are
sufficient to draw a positive conclusion.” App. 88a.
Dr. Arvisu admitted Agent Peele’s testimony was
factually accurate, and his conclusions were correct.
App. 91a-92a.

The judge determined the photograph likely
would have led to the exclusion of the gunshot
residue evidence, but also determined it probably
would not have changed the outcome of the trial.
App. 77a-78a. The judge found the bench notes,
aside from showing someone other than Agent Peele
tested the evidence, did not contain any significant
new information. App. 64a.

“With the possible exception of having
the wrong witness identify the results of the
tests, the material contained in the FBI files
as it relates to GSR would be either for
purposes of impeachment (Special Agent
Peele’s credibility in testifying as he did) or
would be merely cumulative information. As
to the amount of GSR found the information
would only have been more accurate than the
generalized ‘small amount’ which the parties
believed had been found. The answer here is
that the evidence in the FBI file is no more
than impeachment or cumulative information.

App. 69a. The judge concluded that had the bench
notes “been known at trial that information alone
would have not ‘probably changed the result of the
trial or proceeding.’” App. 65a.
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After the judge entered the findings of fact,
App. 51a-82a, the Washington Supreme Court
directed the judge to consider whether the prosecutor
violated Brady v. Maryland, 373 U.S. 83 (1963) by
not disclosing the photograph and bench notes. See
App. 33a. The judge determined the prosecutor had
withheld the evidence, and the evidence was
exculpatory. App. 38a-41a. However, the evidence
was not material to the outcome of the trial. “The
suppressed evidence does not impact any of the other
circumstantial evidence which pointed at the
defendant.” App. 48a. The judge determined that
while the evidence affected the gunshot residue
evidence, it did not affect the more compelling blood
spatter evidence. App. 48a. The judge concluded,
“Viewing the totality of the evidence at trial I cannot
find that had the evidence of the Englert photos and
FBI bench notes been timely disclosed to the defense
that the result of the proceeding would have been
different.” App. 50a.

E. The State Supreme Court’s Decision

The Washington Supreme Court affirmed the
judge’s finding that the photograph and bench notes
were not disclosed and were exculpatory evidence.
App. 17a-20a. The court, however, concluded the
undisclosed evidence was material. The materiality
analysis considered two pieces of the forensic
evidence – the gunshot residue and blood spatter
evidence. App. 20a-24a. Other than describing it as
“largely circumstantial,” App. 3a, the materiality
analysis never evaluated any of the other evidence of
guilt in the trial record. App. 20a-24a.

The state court ruled Stenson had shown the
prejudice required for a Brady violation because the
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“cumulative reliability of the forensic evidence in this
case has been greatly undermined.” App. 20a. The
court explained,

“It is also likely that exposure of the State’s
mishandling of the jeans with regard to GSR
testing would have led to further inquiry by
Stenson’s counsel into possible corruption of
the blood spatter evidence. In that regard,
Stenson’s defense theory at trial could have
taken into account the fact that the jeans may
have been folded over when the blood spatter
was wet. Instead, the jury was left with only
one explanation for the blood spatter, which
was that it could not have appeared on
Stenson’s jeans after Frank came to his final
resting place.”

App. 22a.

The court then held that “Brady and its
progeny” required it “to consider whether one juror
might have” reached a different verdict. App. 23a
(emphasis added). The court cited three reasons for
concluding the photograph and bench notes met this
standard. First, the evidence would have kept the
prosecution from introducing evidence that Stenson’s
pocket and hand had been in a shooting
environment. App. 23a. Second the evidence would
have allowed the defense to “properly impeach[] the
credibility of the detectives’ investigation techniques
and showed the extent to which the law enforcement
officers mishandled the evidence[.]” App. 23a.
Third, with “the benefit of the undisclosed evidence”
the defense could “create a persuasive defense theory
of the case.” App. 23a.
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The dissenting justice pointed out that the
majority relied on an erroneous materiality
standard. “The majority opinion fails to consider the
totality of evidence before the jury and exaggerates
the potential prejudice of a late-discovered photo of
Stenson’s pants with the right pocket pulled out,
where some gunshot residue (GSR) evidence was
found.” App. 27a. The dissent pointed out that
Stenson had arranged for both victims to be at his
home at 3:30 a.m., and that Stenson was the only
viable suspect in the area. App. 28a. No other
person was present at the house at the time of the
killing. The dissent also pointed out that Stenson
owed a large debt, had insured his wife for $400,000,
and “[t]hese two crimes solve[d] Stenson’s financial
problems, a powerful motive.” App. 28a. Moreover,
“The weapon used to beat Hoerner unconscious
outside before he was dragged inside and shot was
consistent with a missing set of nunchaku sticks that
were displayed on the wall of Stenson’s office.” App.
28a. Finally, Stenson’s bloody print was found in a
room through which Hoerner had been dragged into
the house. App. 28a.

The dissent pointed out that excluding the
gunshot residue evidence did not show prejudice.
App. 29a. The reliability of the gunshot residue
evidence had already been impeached at trial. App.
29a. For example, the defense “had argued the
exposure in a police car could have caused the
contamination.” App. 29a. The dissent also noted
that the insignificance of the gunshot residue
evidence was demonstrated by the fact that the
evidence was “mentioned only once in passing in all
of this court’s prior decisions affirming Stenson’s
conviction.” App. 30a (emphasis in original).
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Finally, the dissent pointed out how the
majority’s conclusion that the evidence might
somehow affect the critical blood spatter evidence
was not based on evidence in the record. “[N[one of
the alleged anomalies with the GSR evidence
significantly impact the reliability of the blood
spatter evidence or any other evidence presented at
trial. The defense knew that the jeans may have
been folded over when wet but did not argue this to
challenge the blood spatter evidence.” App. 29a. The
dissent pointed out that counsel, knowing the pants
may have been folded over, still made the strategic
decision not to call a defense expert to challenge the
blood spatter evidence because the retained expert
agreed with the opinion of the prosecution’s expert.
App 29a.

REASONS FOR GRANTING THE PETITION

The Brady materiality standard is raised on a
recurring basis in every state and federal court. The
Washington Supreme Court adopted a materiality
standard that conflicts with the rulings of this Court.
The standard applied in Washington state for
determining materiality under the Due Process
Clause is now markedly different than the standard
applied by other state and federal courts.

This Court’s precedent on materiality requires
a defendant to show a reasonable probability of a
different result. The Washington Supreme Court,
however, found materiality because disclosure of the
withheld evidence would have invalidated gunshot
residue evidence that was inconsequential in the
context of the entire trial, and because it could have
led to “further inquiry” into the more critical blood
spatter evidence that might “create a persuasive
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defense theory.” The state court did not require
Stenson to show what evidence would have been
uncovered from further inquiry, or how that evidence
if presented at trial created a reasonable probability
of a different result in light of the evidence as a
whole. Instead, the court determined that if a juror
“might” reach a different result, the evidence was
material because the court no longer had “confidence
in the outcome” of Stenson’s trial. The Court should
accept review and reconcile the conflict between the
Washington Supreme Court’s holding and this
Court’s rulings, and thereby provide significant
guidance on this critical and recurring issue.

A. A Brady Violation Requires A Court To
Find The Withheld Evidence Caused A
Reasonable Probability Of A Different
Outcome

“[T]he Constitution is not violated every time
the government fails or chooses not to disclose
evidence that might prove helpful to the defense.”
Kyles v. Whitley, 514 U.S. 419, 436-37 (1995). To
violate the Constitution, the evidence must have
been “‘material either to guilt or to punishment.’”
United States v. Bagley, 473 U.S. 667, 674 (1985)
(citing Brady v. Maryland, 373 U.S. 83, 87 (1963)).
“[T]here is never a real ‘Brady violation’ unless the
nondisclosure was so serious that there is a
reasonable probability that the suppressed evidence
would have produced a different verdict.” Strickler v.
Greene, 527 U.S. 263, 281 (1999).

The Court has repeatedly held that
materiality depends on the effect of the undisclosed
evidence on the entire trial. “[T]he question is
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whether ‘the favorable evidence could reasonably be
taken to put the whole case in such a different light
as to undermine confidence in the verdict.’”
Strickler, 527 U.S. at 290 (quoting Kyles, 514 U.S. at
435) (emphasis added). Under this standard, a court
does not simply consider whether the evidence might
have affected the trial by invalidating the testimony
of some witnesses. Strickler, 527 U.S. at 291-92.
That the evidence possibly affected some of the
evidence presented at trial is insufficient. Id. at 291.
The defendant’s burden is to prove a “reasonable
probability” of a different verdict in light of all of the
evidence presented at trial. Id. at 292-94.

B. The Washington Supreme Court’s Rule
For Materiality Conflicts With This
Court’s Decisions By Failing To Consider
The Effect Of The Withheld Evidence In
Light Of The Whole Trial, And By Relying
On Mere Possibilities Rather Than
Evidence

The Washington Supreme Court’s majority
opinion did not analyze the photograph and bench
notes in light of all the evidence presented at trial –
it never discussed the variety of evidence showing
Stenson’s guilt. The court’s only reference to a large
part of the prosecution’s evidence was simply to
characterize it as “largely circumstantial,” as if the
evidence did not count. App. 3a. This failed to
comply with the obligation to determine if the
undisclosed evidence “could reasonably be taken to
put the whole case in such a different light….”
Strickler, 527 U.S. at 290 (quoting Kyles, 514 U.S. at
435) (emphasis added).
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Had the state court examined the trial as a
whole, it would have recognized that excluding the
gunshot residue evidence would not affect the
extensive evidence proving Stenson had a unique
opportunity to commit the murders. In less than a
half-hour, the killer murdered Hoerner, and set it up
to look like Hoerner killed Denise Stenson and then
himself. The killer had to know Hoerner would be at
the house that morning. The state court never
considered the evidence that only the Stensons and
Hoerners knew Hoerner would be at the house that
morning. The state court also never considered the
evidence that Stenson and the victims were the only
adults at the house. Stenson never claimed to see
another person at the house, there was no physical
evidence of another person being present, and the
defense investigation failed to uncover any evidence
of a viable “other suspect” in the murders. The
evidence at trial proved Stenson was the only person
who could have killed Hoerner and Denise Stenson
that morning. See Stenson, 142 Wash.2d at 756-57
(“as far as the jury is concerned only three adults
were at the murder scene. Two of them were dead.”).

By not viewing the evidence as a whole, the
state court never considered Stenson’s unique motive
to commit the murders. The evidence proved
Stenson’s financial circumstances made him the only
person with a reason to kill both his wife and
Hoerner. Stenson owed large debts to Hoerner and
the Kit Eldridge. The killings uniquely benefited
Stenson by triggering payment on Denise Stenson’s
life insurance policies while blaming her death on
Hoerner.
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The state court also never considered the fact
that the undisclosed evidence did not affect the other
forensic evidence presented at trial. For example,
the undisclosed evidence did not undermine the
medical examiner’s testimony that Hoerner was
rendered unconscious with a type of weapon that
Stenson, as a martial arts instructor, possessed and
knew how to use. The court also never considered
evidence that Hoerner’s blood was found in Stenson’s
driveway, and that Stenson left a bloody print in the
laundry room through which the killer dragged
Hoerner.

In contrast to this Court’s rulings, the state
court adopted a materiality standard that considered
only how the undisclosed evidence might have
affected the gunshot residue evidence and the blood
spatter evidence. App. 20a-24a. By focusing the
materiality analysis on two items of evidence, the
court overstated the significance of the gunshot
residue evidence, and relied on speculation that
defense counsel could have used the undisclosed
evidence to invalidate the blood spatter evidence,
without evidence showing that a different result was
reasonably probable.

1. The State Court Overstated The
Importance Of The Gunshot
Residue Evidence

The Washington Supreme Court first
determined that Stenson could have used the
information to impeach Agent Peele’s testimony and
to exclude the gunshot residue evidence from trial.
“One does not show a Brady violation by
demonstrating that some of the inculpatory evidence



23

should have been excluded, but by showing that the
favorable evidence could reasonably be taken to put
the whole case in such a different light as to
undermine confidence in the verdict.” Kyles, 514
U.S. at 435. By viewing the evidence in isolation, the
court failed to address the minimal importance of
Agent Peele’s testimony in the context of the entire
trial.

First, the defense repeatedly impeached Agent
Peele’s limited testimony, making it an insignificant
part of the prosecution’s case. But Agent Peele never
testified that Stenson committed the murders; he
never even testified that Stenson had fired a gun.
Agent Peele simply testified that one pants pocket
had gunshot residue. App. 101a-10a. Agent Peele
testified that no gunshot residue was found on
Stenson’s hands, that no residue was found in the
left pants pocket, and that only a limited amount of
residue was found in the right pants pocket. App.
101a-03a. Agent Peele admitted he usually does not
test clothing due to problems interpreting the
results, stressing “[t]he hand is the important thing.”
App. 108a. Agent Peele conceded that contamination
of the pants pocket was a real concern due to
Stenson’s exposure to sources of potential
contamination. App. 106a-09a. The defense used
Agent Peele’s testimony during closing to stress the
issue of contamination. App. 112a-15a.

Second, the bench notes showing someone else
tested the evidence did not add to the impeachment
of Agent Peele’s testimony. The Washington
Supreme Court noted Stenson could not cross-
examine the official who actually tested the evidence,
and indicated there can be “potential value in cross-
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examining forensic analysts.” App. 17a-18a (citing
Melendez-Diaz v. Massachusetts, 557 U.S. 305
(2009)). But Stenson failed to show any additional
facts that would have come out through such cross-
examination. In fact, Stenson’s own post-conviction
expert agreed that Agent Peele’s testimony was
factually accurate and that his conclusions were
correct. App. 91a-92a.

Third, while the photograph showed an
additional source of possible contamination, the
photograph was shown to a defense investigator
before trial, and the defense had already established
at trial that the pants had been exposed to sources of
potential contamination prior to testing.

Ultimately, the Washington Supreme Court
viewed the gunshot residue evidence in isolation
from the case as a whole, causing it to exaggerate the
evidence’s significance. The gunshot residue
evidence did not directly connect Stenson to the
killings, and defense counsel effectively impeached
the evidence at trial. There is no reasonable
probability that disclosure of the photograph and
bench notes, even if it led to exclusion of the gunshot
residue evidence, would have affected the jury’s
verdict in light of the evidence taken as a whole.

2. The Court Speculated That
Disclosure Of The Photograph And
Bench Notes Might Have Affected
The Blood Spatter Evidence

The Washington Supreme Court did not
conclude that exclusion of Agent Peele’s testimony
was by itself sufficient to show materiality. Instead,
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the state court found the undisclosed evidence was
material only by speculating that disclosure of the
photograph and bench notes “would have led to
further inquiry by Stenson’s counsel into possible
corruption of the blood spatter evidence.” App. 22a
(emphasis added). Similarly, it concluded that a
juror “might” have reached a different result because
with “the benefit of the undisclosed evidence” the
defense team could “create a persuasive defense
theory of the case.” App. 23a. This speculation is
inconsistent with this Court’s rule that a defendant
must show “a reasonable probability that the
suppressed evidence would have produced a different
verdict.” Strickler, 527 U.S. at 281.

First, “further inquiry by Stenson’s counsel
into possible corruption of the blood spatter evidence”
does not identify what new evidence “of corruption”
would be found, or how it could undermine the blood
spatter evidence. It is simply speculation that
further investigation might uncover possible
exculpatory evidence. Such speculation ignores the
fact that all the experts who examined the blood
spatter prior to trial, including the defense’s expert,
agreed it contradicted Stenson’s claim that he found
Hoerner lying dead on the floor. See Stenson, 142
Wash.2d at 753 (all the experts “reconstructed the
crime in the same way.”). The Washington Supreme
Court’s reliance on mere speculation that further
investigation might have led to as yet unknown
exculpatory evidence should have been insufficient to
reverse the convictions. Wood v. Bartholomew, 516
U.S. 1, 6 (1995) (speculation that an undisclosed
polygraph examination might have led to further
evidence was not sufficient to show Brady violation);
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United States v. Agurs, 427 U.S. 97, 109-10 (1976)
(“The mere possibility that an item of undisclosed
information might have helped the defense, or might
have affected the outcome of the trial, does not
establish ‘materiality’ in the constitutional sense.”);
cf. Smith v. Cain, 132 S. Ct. 627, 630 (2012) (Court
would not speculate that jurors might have
disregarded the witness’s undisclosed prior
inconsistent statements).

Contrary to the state court’s speculation, the
photograph and bench notes do not present any new
information affecting the blood spatter evidence.
The photograph showed a detective wearing the
pants, but defense counsel knew prior to trial that
the detective had worn the pants. App. 130a. The
only facts unknown to counsel were the detective was
ungloved and had the pocket pulled out when he
wore the pants. While the photograph showed a new
potential source of gunshot residue contamination,
there is no evidence that the detective’s handling of
the pants as shown in the photograph affected the
validity of the blood spatter evidence. Similarly, the
bench notes do not show “mishandling” of the pants.
As the state judge found, the only significant new
information contained in the bench notes is that
someone other than Agent Peele examined the swab
of the pants pocket for gunshot residue. App. 64a
and 69a.

Second, speculation about a possible further
investigation disregards the evidence known to
counsel prior to trial. The court reasoned, “Stenson’s
defense theory at trial could have taken into account
the fact that the jeans may have been folded over
when the blood spatter was wet.” App. 22a. But
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defense counsel already knew prior to trial that the
pants had been folded when wet. App. 29a. The
photograph and bench notes added nothing new on
this point, and would not have allowed the defense to
more effectively challenge the blood spatter
evidence.2

Third, by speculating that disclosure of the
photograph and bench notes might have propelled
counsel to do more to challenge the blood spatter
evidence, the state court “disagreed with, or
disregarded, the view of respondent’s own trial
counsel.” Bartholomew, 516 U.S. at 7. In the post-
conviction evidentiary hearing, defense counsel
testified the blood spatter evidence had always been
the most critical piece of evidence. App. 83a. After
an extensive investigation into the blood spatter
evidence, counsel made the strategic decision not to
call at trial the defense’s retained blood spatter
expert because the expert agreed the blood spatter
evidence showed Stenson had contact with Hoerner
before his body came to its final resting place.
Stenson, 132 Wash.2d at 731 n. 12; Stenson, 504 F.3d
at 879. Defense counsel recognized prior to trial that
the guilt phase trial was “not win-able” in light of the
prosecution’s evidence, especially the blood spatter
evidence. App. 96a. Counsel’s extensive
investigation into the blood spatter evidence and the
strategic decision not to pursue the issue defeats the

2 Stenson tried to claim he did not know the pants may
have been folded, but he withdrew this allegation after the
prosecution proved that Stenson’s counsel received the bench
notes of Mr. Grubb, the prosecution’s blood spatter expert, prior
to trial. As the dissent pointed out, defense counsel knew prior
to trial that the pants may have been folded. App. 29a.
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state court’s speculation that counsel might have
done more to investigate the blood spatter evidence
had the photograph and bench notes been disclosed.
Bartholomew, 516 U.S. at 7 (trial counsel’s strategic
decision to limit his examination of a witness
undermined the lower court’s suggestion that
disclosure of a polygraph might have affected
counsel’s pretrial investigation of the witness).

C. The Washington Supreme Court’s Ruling
On Materiality Conflicts With The
Standard Applied By This Court And
Other Courts On A Significant Question
Of Federal Law

This Court and other courts have labored to
clarify the standard for materiality under Brady.
The Court has determined that materiality does not
require the defendant to prove “more likely than not”
that he would have received a different verdict.
Kyles, 514 U.S. at 434. On the other hand, Brady
does not allow relief simply based upon possibility,
even “a reasonable possibility,” of a different result.
Strickler, 527 U.S. at 291. The proper standard lies
between these two extremes. To violate Brady, a
defendant must show “a reasonable probability that,
had the evidence been disclosed to the defense, the
result of the proceeding would have been different.”
Bagley, 473 U.S. at 682. The Court has explained
that “[a] ‘reasonable probability’ of a different result
is accordingly shown when the government’s
evidentiary suppression ‘undermines confidence in
the outcome of the trial.’” Kyles, 514 U.S. at 434
(quoting Bagley, 473 U.S. at 678).
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The Washington Supreme Court recited this
Court’s standards, but then adopted a new standard
to find materiality. Under the Washington rule, a
court may conclude that undisclosed evidence is
material because it “would have led to further
inquiry by Stenson’s counsel into possible corruption
of the blood spatter evidence.” App. 22a. As shown
above, this conclusion rests upon speculation, not
evidence, of what a “further inquiry” might uncover.
As a result, the Washington rule for materiality
conflicts with this Court’s standard for a violation of
Brady. Agurs, 427 U.S. at 109-10 (materiality is not
shown by “mere possibility that an item of
undisclosed information might have helped the
defense, or might have affected the outcome of the
trial....”). Materiality requires a showing that the
“further investigation” would have produced
exculpatory evidence affecting the outcome of the
trial. Bartholomew, 516 U.S. at 6.

In Bartholomew, the Ninth Circuit granted
relief because the prosecution did not disclose the
results of a polygraph examination. Although the
evidence was inadmissible, the Ninth Circuit
concluded the disclosure of the evidence “might have
led respondent’s counsel to conduct additional
discovery that might have led to some additional
evidence that could have been utilized.” Id. But like
the state court here, the Ninth Circuit “did not
specify what particular evidence it had in mind” as to
the “additional evidence” counsel could have
developed from further inquiry. Id. This Court
summarily reversed the Ninth Circuit, concluding
“[i]ts judgment is based on mere speculation, in
violation of the standards we have established.” Id.
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The Washington Supreme Court’s ruling also
conflicts with the rulings of other state and federal
courts. The Pennsylvania Supreme Court recognized
that Brady requires a defendant to show how further
investigation would have probably changed the
outcome of trial by specifying the evidence that the
jury would have heard:

“[T]o establish a reasonable probability that
the result of the proceeding would have been
different had the evidence been disclosed, a
defendant necessarily must identify specific
evidence or information that would have been
uncovered, and explain how that evidence or
information would have changed the result of
the proceeding.”

Commonwealth v. Willis, __ A.3d __ (PA. May 30,
2012) (No. 9 EAP 2009) (2012 WL 1940334), at *18
(emphasis added). Similarly, the Eleventh Circuit
held:

“A court cannot speculate as to what evidence
the defense might have found if the
information had been disclosed. Wood, 116 S.
Ct. at 11. The crucial inquiry is whether there
is evidence in the record that establishes a
‘reasonable probability’ that the production of
the inadmissible evidence would have resulted
in a different outcome at trial. Id. at 10.”

Wright v. Hopper, 169 F.3d 695, 703-04 (11th Cir.
1999). See also United States v. Aleman, 548 F.3d
1158, 1164 (8th Cir. 2008) (rejecting claim that
evidence could have led to potential witnesses
because defendant offered nothing more than
speculation about what witnesses would have said).
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The Washington Supreme Court’s ruling
cannot be reconciled with the decisions of these other
courts. Blood spatter evidence demonstrated that
Stenson inflicted the wounds on Hoerner. This
evidence, along with other evidence, proved that
Stenson killed Hoerner and Denise Stenson. Even if
disclosure of the photograph and bench notes would
have resulted in exclusion of Agent Peele’s testimony
regarding the gunshot residue found in the right
front pants pocket, disclosure would not undermine
the blood spatter evidence and other evidence of
Stenson’s guilt. In light of the evidence as a whole,
disclosure of the photograph and bench notes did not
create a reasonable probability of a different
outcome. The evidence was not material.

CONCLUSION

For the reasons stated herein, the petition
should be granted and the decision below should be
reversed.
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ALEXANDER, J.—In 1994, Darold Stenson
was sentenced to death after he was found guilty of
murdering his wife, Denise Stenson, and business
partner, Frank Hoerner. In 2009, Stenson’s counsel
filed the personal restraint petition (PRP) that is
before us now. In it he has raised a due process
claim based on alleged violations of Brady v.
Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d
215 (1963). Stenson’s Brady claim pertained to
evidence consisting of photographs and an FBI
(Federal Bureau of Investigation) file that the State
had access to at the time of trial but did not provide
to Stenson’s counsel until 2009. The question before
us is whether the State violated Stenson’s rights
under the mandates of Brady and its progeny.
Because we hold that it did, we reverse Stenson’s

Justice Gerry L. Alexander is serving as a justice pro
tempore of the Supreme Court pursuant to Washington
Constitution article IV, section 2(a).
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aggravated first degree murder conviction as well as
the sentence of death and remand for a new trial.

I

In the early hours of March 25, 1993, Darold
Stenson called 911 from his home to report that his
wife and business partner had been shot. A Clallam
County deputy sheriff soon arrived at the scene and
was directed by Stenson to the body of Frank
Hoerner. Hoerner appeared to have died from a
gunshot wound to the head. Stenson also directed
the deputy sheriff to a bed within his home in which
his wife, Denise, was lying with what appeared to be
a bullet wound to her head. Denise Stenson later
died at a hospital.

Stenson told the deputy sheriff that Hoerner
had arrived at Stenson’s office earlier that day,
ostensibly to sign paperwork relating to a business
deal. Stenson’s office was located next to his house.
Stenson explained that Hoerner later went into the
house indicating his intent to use a bathroom.
Stenson said he later went into the house to look for
Hoerner and discovered that Hoerner and Denise
Stenson had both been shot. Stenson indicated to
the deputy sheriff that Hoerner may have shot
Denise Stenson and then turned the gun on himself.

A subsequent investigation by the sheriff's
office convinced them that Hoerner had not
committed suicide but, rather, had been beaten
unconscious and dragged from Stenson’s gravel
driveway into the house. It was there, the
investigators believed, that Hoerner had been shot in
the head at close range.
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Stenson was thereafter arrested and charged
in Clallam County Superior Court with two counts of
aggravated first degree murder. At the trial on the
charges, the State’s theory of the case was that
Stenson had killed his wife to collect life insurance
proceeds and then killed Hoerner to get out from
under a debt he owed to Hoerner and to blame
Hoerner for the murder of Denise Stenson.

Two key pieces of forensic evidence directly
tied the defendant to the shootings: (1) gunshot
residue (GSR)3 found inside the front right pocket of
jeans that Stenson was wearing when the officers
arrived at his house and (2) blood spatter on the
front of those jeans that was consistent with
Hoerner’s blood protein profile. See Reference Hr’g
Findings & Conclusions (RHFC) at 18; State v.
Stenson, 132 Wn.2d 668, 680, 940 P.2d 1239 (1997)
(Stenson I). Stenson claimed that when he
discovered Hoerner’s body he kneeled next to it,
suggesting that this may have accounted for the
blood spatter on his jeans. An expert witness called
by the State testified at trial that some of the blood
spatter on Stenson’s jeans could not have been
deposited after Frank came to his final resting place
on the floor. The remainder of the evidence
presented by the State at trial was largely
circumstantial.

3 GSR is created during discharge of a firearm and
consists of small particles, visible only with magnification, that
‘“float’” in the air and “are easily transmitted from one object to
another.” Reference Hr’g Findings & Conclusions at 4.
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A jury found Stenson guilty of both counts of
aggravated first degree murder and concluded that
there were not sufficient mitigating circumstances to
merit leniency. Based on the verdicts, the trial court
sentenced Stenson to death. Stenson appealed and
in 1997 this court affirmed both convictions and the
death sentence. We have since rejected four PRPs
filed by Stenson. See In re Pers. Restraint of Stenson,
142 Wn.2d 710, 16 P.3d 1 (2001) (Stenson II); In re
Pers. Restraint of Stenson, 150 Wn.2d 207, 76 P.3d
241 (2003) (Stenson III); In re Pers. Restraint of
Stenson, 153 Wn.2d 137, 102 P.3d 151 (2004)
(Stenson IV); see Wash. Supreme Ct. Order, In re
Pers. Restraint of Stenson, No. 82332-4 (Nov. 19,
2008) (denying PRP as successive).

In 2008, Stenson’s appellate counsel were
notified that FBI Special Agent Ernest Peele, an
expert witness who testified at Stenson’s trial, had
given testimony about bullet lead analysis in a
manner that exceeded the scope of what that
evidence could properly show. Although the bullet
lead analysis evidence was of relatively little
significance at trial, the information about Peele’s
flawed testimony raised additional questions for
Stenson’s counsel who had already been reviewing
the evidence in Stenson’s case based on information
they had received about other potential suspects.
Armed with the new information about Peele’s
testimony, Stenson’s counsel decided to “‘throw[] out
as wide a net as they could’” to be able to present an
“‘actual innocence’” claim. RHFC at 8. Accordingly,
they requested the State to turn over all records
relating to bullet lead analysis, GSR, and blood
spatter testing.
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The State responded in 2009 and disclosed
evidence that had not previously been made
available to the defense team, to wit: (1)
photographs depicting Clallam County Sheriff’s
Detective Monty Martin wearing Stenson’s jeans
with the right pocket turned out and showing
Martin’s ungloved hands,4 and (2) an FBI file
containing the GSR test results that revealed a
person named Kathy Lundy, not Peele as Peele’s
testimony at trial implied, had performed the GSR
tests at the FBI laboratory. Stenson then filed,
without benefit of counsel, a fifth PRP, in which he
claimed that his trial counsel had been ineffective
because they failed to discover this previously
undisclosed evidence prior to trial. See In re Pers.
Restraint of Stenson, No. 83130-1 (May 26, 2009).
Shortly thereafter, Stenson’s appellate counsel filed
this PRP, his sixth, alleging Brady and Napue5

violations based on the previously undisclosed
photographs and FBI file.6

We subsequently ordered Judge Williams of
the Clallam County Superior Court, the judge who
had presided over Stenson’s trial, to conduct a
reference hearing. The reference hearing pertained
to questions about whether the evidence disclosed

4 See attach.

5 Napue v. Illinois, 360 U.S. 264, 79 S. Ct. 1173, 3 L. Ed.
2d 1217 (1959).

6 The decision we render in this opinion, which is based
primarily on arguments presented in Stenson’s sixth PRP,
renders it unnecessary for us to address the arguments Stenson
makes in his fifth PRP.
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in 2009 was, in fact, newly discovered.7 At the
conclusion of the reference hearing, which occurred
over a two week period in January 2010, Judge
Williams made numerous findings of fact, some of
which we set forth hereafter:

[P]hotographs . . . show[] Mr. Stenson’s pants
being handled[8] by an ungloved law
enforcement officer, with the pockets turned
inside out, six days prior to the pockets being
sampled for gunshot residue.

RHFC at 3.

Martin took Mr. Stenson’s pants to Mr. [Rod]
Englert [at Intermountain Laboratory in
Portland, Oregon] on the 14th of April, 1994.
Mr. Englert suggested to Detective Martin
that Mr. Stenson’s pants pockets be tested for
GSR. The pants pockets were turned out [on]
that date to look for blood evidence.

Id. at 9.

7 We ordered Judge Williams to determine whether
Stenson satisfied the substantive newly discovered evidence
test. See Stenson IV, 153 Wn.2d at 147 (stating that the
substantive newly discovered evidence test requires a petitioner
to show the evidence (1) will probably change the result of the
trial or proceedings, (2) was discovered since the trial or
proceedings, (3) could not have been discovered before the trial
or proceedings by the exercise of due diligence, (4) is material,
and (5) is not merely cumulative or impeaching). Stenson’s
counsel later clarified that he was not raising a substantive
newly discovered evidence claim but was instead asserting a
Brady claim on the basis of evidence that was newly discovered.

8 Martin admits he is wearing the pants in the
photographs.
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On April 20, 1994, in Detective Martin’s
garage, GSR sampling dabs of the pants
pockets were taken as well as luminal testing
of the pants. The pants pockets were again
turned inside out. . . . The dab samples were
then sent to the FBI.

Id. at 10.

Prior to trial there were numerous hearings
and discovery orders entered. . . . compelling
the State to provide the defense with all
evidence “favorable to the defense on the issue
of guilt and to provide the defense with the
name of every expert witness and a copy of
that witness’s report” [and the] “reports,
letters and conclusions prepared by or on
behalf of lab or other forensic experts.”

Id. at 1-2 (citing Reference Hr’g Ex. 10-11).

The testimony is that the photographs were
available to investigators representing both
the State and the defense. The testimony of
Mr. Englert is that [he] met with the defense
investigator Walker . . . and that the entire file
which included the photographs was on the
table. Mr. Walker’s reports note the existence
of [the] photographs and describe several of
them. Two copies of the photographs were
printed. Only one remains in Mr. Englert’s
file. Mr. Walker’s report states that Mr.
Englert suggested he get copies of the file and
photographs from the Prosecuting Attorney as
it would be cheaper. Mr. Englert told Mr.
Walker that Detective Monty Martin had a
copy of the photographs. Mr. Englert was paid
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for mailing. The testimony at the reference
hearing was that neither Detective Martin nor
the Prosecuting Attorney recalled receiving
copies of the pictures. Mr. Englert testified
that he would not have released the pictures
or his file to the defense team without
permission. Prosecuting Attorney [David]
Bruneau testified that he had never seen the
photos nor knew the pants pockets had been
turned out . . . until 2010. A motion for
discovery of the Englert notes was filed and
argued and the notes were provided [but the
photographs were not]. However at the same
time the Prosecuting Attorney stated that Mr.
Englert would not be called as a witness.

Id. at 21-22.

Nothing in materials provided to [the] defense
[team] stated that the Englert examination
included turning the pockets out and anyone
being ungloved. It was reasonable to assume,
as [the] defense did, that nothing in Mr.
Englert’s possession would have had any
relevance to GSR or even to the case once it
was determined that Mr. Englert would not be
testifying.

Id. at 23.

Trial commenced with motions on June 6,
1994.

Id. at 2.
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Special Agent Peele issued his two page report
on the 13th of June, 1994. This report was
received by the defense on June 20, 1994. At
the time of receipt of the GSR report trial had
already commenced and jury selection was
well underway. At that time the defense was
dealing primarily with other forensics issues,
particularly blood spatter issues which also
arose near the trial date. The blood spatter
issues were the subject of a request for trial
continuance and/or dismissal which was hotly
contested due to the lateness of the issue
being raised.

Id. at 10.

[Peele] testified at trial that gunshot residue
was found in Mr. Stenson’s right, front pocket.

Id. at 4.

Detective Martin was present when Special
Agent Peele testified in 1994.

Id. at 5.

Special Agent Peele assumed the dab sampling
test was done on the pockets during the early
stages of the investigation before everything
was handled or “fooled with.” In actuality the
dabs had only been taken at late stages of the
investigation and more than one year after the
pants were seized and after the pants had
traveled to the FBI Laboratory in the Hoover
Building in Washington, D.C., to the
Intermountain Laboratory in Portland,
Oregon, and to other places.
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. . . In 2005 it was learned the Hoover
Building, which contained two shooting
ranges, was itself contaminated with GSR.

Id. at 4 (citing Reference Hr’g Ex. 14).

The lab notes indicate that Kathy Lundy, not
Agent Peele, had actually performed the
testing for GSR and that only four grains of
GSR had been found after a series of
examinations. (Dr. [Jean] Arvisu believes the
data supports only two grains.)

Id. at 9.

Unless a massive amount of GSR is found the
number of particles is of relative
insignificance.

Id. at 5.

All parties knew the bench notes existed. The
bench notes well may have been literally in
front of all the parties at the time of trial.
Neither party apparently believed there was
anything worth looking at in the FBI file. If,
however, the material contained exculpatory
or impeaching matter it should have been
provided to defense counsel under Brady.
Defense counsel had a right to rely on that
requirement as well as its own reasonable
assessment of need to further inquir[e] into
the file and therefore had no duty to pursue
further discovery when no materiality
appeared likely.

Id. at 15.
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Relying on his findings of fact, Judge Williams
determined that based on the evidence submitted at
the reference hearing, the “information in the
photographs . . . is sufficient to cause subsequent
[GSR] tests to be wholly unreliable,” and in this
regard, the “photographs would lead to the
elimination of the GSR evidence” at trial. Id. at 24.
He further held that

the content of the Englert photographs do[es]
not merely show another possible source of
contamination, they show a potential source of
contamination which rises to such a degree
that subsequent finding of GSR in the pants
pocket no longer has any evidentiary viability
in light of the potential for unfair prejudice to
the defendant.

Id. at 24-25 (emphasis added). Judge Williams
concluded further that had the “ungloved handling
and the turning out of the pockets been known to the
trial court and an appropriate objection made, the
GSR testimony would have been excluded.” Id. at
17-18. He went on to say that because “the GSR
testimony was one of only two pieces of evidence
from which inferences directly tying the defendant
to the shootings themselves could reasonably be
drawn (the other being blood spatter), it would be
hard to say that an error in admitting the GSR
testimony would have been harmless.” Id. at 18.

During the reference hearing proceedings
Stenson’s counsel asked Judge Williams to
additionally decide whether, based on the evidence
presented, the State had violated Stenson’s rights
under Brady. Judge Williams declined to answer
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that question on the basis that Brady
determinations were outside the scope of this court’s
order.

In response to our specific questions, Judge
Williams determined that, under the substantive
newly discovered evidence test, the FBI file and
photographs would not have probably changed the
outcome of the trial and the FBI file was not
material. Significantly, however, he also concluded
that, under RCW 10.73.100(1), Stenson and his
counsel acted with reasonable diligence in
discovering the new evidence and in filing this PRP.

After reviewing Judge Williams’s findings, we
ordered him to conduct a second reference hearing to
determine whether the State had violated Stenson’s
due process rights under Brady. Judge Williams
concluded after the second reference hearing that,
based on the facts above, Stenson satisfied the first
two Brady factors, i.e., that the evidence was
favorable to Stenson and that the State wrongfully
suppressed it. He went on to conclude, however, that
the third Brady factor, prejudice, was not shown.

II

A petitioner is generally prohibited from filing
a PRP more than one year after the judgment
becomes final if the judgment and sentence is valid
on its face and was rendered by a court of competent
jurisdiction. RCW 10.73.090(1). That time limit
does not, however, apply to a PRP that is based
solely on grounds set forth in RCW 10.73.100. One of
the grounds set forth in that statute is “[n]ewly
discovered evidence, if the defendant acted with
reasonable diligence in discovering the evidence and
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filing the petition.” RCW 10.73.100(1). Stenson’s
PRP is based on evidence that was disclosed to the
defense in 2009, thus the evidence is newly
discovered. Judge Williams also properly
determined that Stenson and his counsel acted with
reasonable diligence in discovering that evidence and
filing the PRP. See RHFC at 25-29. Stenson,
therefore, satisfies the procedural requirements for
filing this PRP.

III

A

Our court has stated that ‘“[b]ecause the
death penalty qualitatively differs from all other
punishments, there must be reliability in the
determination that death is the appropriate
punishment.’” State v. Woods, 143 Wn.2d 561, 603,
23 P.3d 1046 (2001) (quoting State v. Lord, 117
Wn.2d 829, 888, 822 P.2d 177 (1991)). A court’s
‘“duty to search for constitutional error with
painstaking care is never more exacting than it is in
a capital case.’” Kyles v. Whitley, 514 U.S. 419, 422,
115 S. Ct. 1555, 131 L. Ed. 2d 490 (1995) (quoting
Burger v. Kemp, 483 U.S. 776, 785, 107 S. Ct. 3114,
97 L. Ed. 2d 638 (1987)). The stakes are at their
highest when, as here, a petitioner sentenced to
death claims actual innocence. Indeed, three
justices of the United States Supreme Court have
stated that it ‘“would be an atrocious violation of our
Constitution and the principles upon which it is
based’ to execute an innocent person,” In re Davis,
___ U.S. ___, 130 S. Ct. 1, 2, 174 L. Ed. 2d 614 (2009)
(Stevens, J., concurring) (quoting In re Davis, 565
F.3d 810, 830 (11th Cir. 2009) (Barkett, J.,
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dissenting)) (transferring case to United States
District Court to determine whether evidence that
could not have been obtained at the time of trial
clearly established Davis’s innocence), cert. denied,
131 S. Ct. 1787, 179 L. Ed. 2d 654 (2011).

The underlying notion behind the United
States Supreme Court’s decision in Brady is that
“[s]ociety wins not only when the guilty are
convicted but when criminal trials are fair.” Brady,
373 U.S. at 87. In Brady, the Court held that “the
suppression by the prosecution of evidence favorable
to an accused upon request violates due process
where the evidence is material either to guilt or to
punishment, irrespective of the good faith or bad
faith of the prosecution.” Id. The United States
Supreme Court has since held that there is a duty to
disclose such evidence even when there has been no
request by the accused, United States v. Agurs, 427
U.S. 97, 107, 96 S. Ct. 2392, 49 L. Ed. 2d 342 (1976),
and that the duty encompasses impeachment
evidence as well as exculpatory evidence, United
States v. Bagley, 473 U.S. 667, 676, 105 S. Ct. 3375,
87 L. Ed. 2d 481 (1985). The scope of the duty to
disclose evidence includes the individual
prosecutor’s ‘“duty to learn of any favorable evidence
known to the others acting on the government's
behalf . . . including the police.’” Strickler v. Greene,
527 U.S. 263, 281, 119 S. Ct. 1936, 144 L. Ed. 2d 286
(1999) (quoting Kyles, 514 U.S. at 437 (rejecting the
State’s invitation to adopt a rule that the State
“should not be held accountable under Bagley and
Brady for evidence known only to police
investigators and not to the prosecutor”), id. at 438).
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Significantly, “[t]here are three components of
a true Brady violation: The evidence at issue must be
favorable to the accused, either because it is
exculpatory, or because it is impeaching; that
evidence must have been suppressed by the State,
either willfully or inadvertently; and prejudice must
have ensued.” Id. at 281-82. With respect to the
third Brady factor, the terms “material” and
“prejudicial” are used interchangeably. See United
States v. Price, 566 F.3d 900, 911 n.12 (9th Cir.
2009).

Over time, the United States Supreme Court’s
explanations of the Brady standard have resulted in
a decidedly nuanced body of case law. With this in
mind, we heed that Court’s advisement to take into
account several aspects of the materiality analysis
that bear particular emphasis. See Kyles, 514 U.S. at
434. One of the most important characteristics is
that it is “not a sufficiency of evidence test.” Id.
(relying on Bagley, 473 U.S. 667). Thus, a “showing
of materiality does not require demonstration by a
preponderance that disclosure of the suppressed
evidence would have resulted ultimately in the
defendant’s acquittal.” Id. The question “is not
whether the defendant would more likely than not
have received a different verdict with the evidence,
but whether in its absence he received a fair trial,
understood as a trial resulting in a verdict worthy of
confidence.” Id.

What, then, must a petitioner show to prove
materiality? He or she must show ‘“there is a
reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding
would have been different.’” Id. at 433-34 (quoting
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Bagley, 473 U.S. at 682 (opinion of Blackmun, J.); id.
at 685 (White, J., concurring in part, concurring in
judgment)). A “‘reasonable probability’ of a different
result is accordingly shown when the government’s
evidentiary suppression ‘undermines confidence in
the outcome of the trial.’” Id. at 434 (quoting Bagley,
473 U.S. at 678). One does not show a Brady
violation by demonstrating that some of the
inculpatory evidence should have been excluded, but
rather by showing that the favorable evidence could
reasonably be taken to put the whole case in a
different light. The suppressed evidence must be
considered collectively, not item by item.

B

The first two Brady factors are factual
questions, and the ‘“substantial evidence”’ standard
is the standard of review for factual findings in PRP
reference hearings. In re Pers. Restraint of Gentry,
137 Wn.2d 378, 410, 972 P.2d 1250 (1999) (quoting
RAP 16.14(b)). ‘“Substantial evidence exists when
the record contains evidence of sufficient quantity to
persuade a fair-minded, rational person that the
declared premise is true.’” Id. (quoting Ino Ino, Inc.
v. City of Bellevue, 132 Wn.2d 103, 112, 937 P.2d 154,
943 P.2d 1358 (1997)). We defer to the trial court
and will not “disturb findings of fact supported by
substantial evidence even if there is conflicting
evidence.” Merriman v. Cokeley, 168 Wn.2d 627, 631,
230 P.3d 162 (2010). The third Brady factor,
prejudice, is a mixed question of law and fact. See
Price, 566 F.3d at 907 n.6; see also Summers v.
Dretke, 431 F.3d 861, 877-78 (5th Cir. 2005). We
review mixed questions de novo by applying the
reference hearing facts to the law and drawing our
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own legal conclusions. In re Pers. Restraint of Brett,
142 Wn.2d 868, 874, 16 P.3d 601 (2001).

i

The State assigns error to Judge Williams’s
findings that the FBI file was favorable to Stenson
and that the FBI file and photographs were
suppressed by the State. As we have observed,
Judge Williams found that the FBI file is favorable to
Stenson because, had it been properly disclosed, his
counsel could have used it for impeachment purposes
during Peele’s testimony.9 In that regard, Judge
Williams stated that the GSR test results were
admitted into evidence “based on the expert
qualifications of . . . Peele, without the defense
counsel’s ability to challenge the expert credentials of
the actual examiner of the GSR swabs” and that they
“could serve to impeach the credibility of the results,
and potentially undermine the State’s argument as
to the professionalism of its witnesses.” Mem. Op. at
6-7. This finding is significant because Peele’s
testimony contained a false implication that he had
personally performed the GSR tests. If Stenson’s
trial counsel had known that Lundy performed the
GSR tests, they could have attempted to undermine
the veracity of Peele’s testimony. Additionally, they
were precluded from cross-examining Lundy
regarding her qualifications to perform the GSR
testing. The United States Supreme Court has
recognized the potential value in cross-examining

9 “[I]mpeachment evidence” is defined as “[e]vidence
used to undermine a witness’s credibility.” BLACK’S LAW
DICTIONARY 637 (9th ed. 2009). “[I]mpeach” means to
“discredit the veracity of (a witness).” Id. at 820.
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forensic analysts. See Melendez-Diaz v.
Massachusetts, __ U.S. __ 129 S. Ct. 2527, 2537, 174
L. Ed. 2d 314 (2009) (stating that “[l]ike expert
witnesses generally, an analyst’s lack of proper
training or deficiency in judgment may be disclosed
in cross-examination”). Here, Stenson’s counsel was
unable to examine Lundy because the full FBI file
was never disclosed to them-thus, they were
unaware of Lundy’s involvement with the GSR
testing. Moreover, it was not until the full FBI file
was disclosed that it became clear that only a few
particles of GSR were found in Stenson’s jeans
pocket. This fact, therefore, went unexamined at
Stenson’s trial. We will not “disturb findings of fact
supported by substantial evidence even if there is
conflicting evidence.” Merriman, 168 Wn.2d at 631.
In our view, there is substantial evidence to support
Judge Williams’s finding that the FBI file qualifies
as impeachment evidence for Brady purposes and
that the evidence was favorable to Stenson on the
issue of guilt.10

ii

The State also assails Judge Williams’s
finding that the State failed to disclose the FBI file to
Stenson, rendering it “suppressed” for Brady
purposes. As noted above, Judge Williams
determined that “the FBI Lab bench notes relat[ing]
to GSR testing were not provided to the defense in
any meaningful manner even if they were perhaps

10 The State does not claim that Judge Williams erred in
finding that the photographs are favorable to Stenson. See
Suppl. Br. Addressing Judge Williams’ Determinations Entered
on January 20, 2011, at i.
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available in Special Agent Peele’s briefcase at the
time he testified.” Mem. Op. at 8. Judge Williams
found in the first reference hearing that “there was
no lack of due diligence by defense trial counsel or
defense counsel on subsequent PRPs in failing to
discover the full FBI file material.” RHFC at 15.
There is substantial evidence to support Judge
Williams’s determination that the State suppressed
the FBI file under Brady.

Insofar as Judge Williams’s finding that the
photographs were suppressed by the State is
concerned, the State contends that it did not
suppress the photographs because Walker, the
defense investigator, had access to the photographs
during his meeting with Englert. Judge Williams,
however, resolved this factual question in Stenson’s
favor, finding that even if Walker had reviewed the
photos, there was no disclosure to defense counsel at
the time Peele testified or at any other time “that
something had gone into the pocket. . . . [The fact
that Martin put his ungloved hand in the pocket]
should have been disclosed.” Mem. Op. at 7-8. As
noted above, Judge Williams explained in the first
reference hearing findings that because the State did
not properly disclose that information, it was
reasonable for the defense to assume that nothing in
Englert’s possession would have any relevance to
GSR or otherwise be relevant to the case.

Judge Williams concluded after the second
reference hearing that “the Englert photos and the
fact of Detective Sergeant Martin’s handling of the
pants in the manner indicated in the photos was
‘suppressed’ for Brady analysis purposes.” Mem. Op.
at 8. Judge Williams’s determination that the
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photographs were wrongfully suppressed by the
State is supported by substantial evidence in the
record.

iii

The most significant issue before us is
whether the State’s failure to disclose the evidence
prejudiced Stenson. Judge Williams concluded that
Stenson was not prejudiced. As we have already
observed, the question of prejudice turns on our de
novo review of whether Stenson has shown that the
government’s evidentiary suppression undermined
confidence in the outcome of his trial. See Kyles, 514
U.S. at 434. Stenson has made this showing.

Our conclusion that Stenson did suffer
prejudice is shaped largely by the fact that only two
pieces of forensic evidence formed the basis for
Stenson’s conviction-GSR and blood spatter. Judge
Williams concluded after the first reference hearing
that “[h]ad the ungloved handling and the turning
out of the pockets been known to the trial court and
an appropriate objection made, the GSR testimony
would have been excluded [at trial].” RHFC at 17-
18. Both items of evidence were instrumental to the
State’s case and, since the discovery of the FBI file
and photographs, cumulative reliability of the
forensic evidence in this case has been greatly
undermined. Had the defense trial team been privy
to the suppressed evidence at issue here, the
integrity and quality of the State’s entire
investigation, evidence handling procedures and case
presentation would have been called into question.
Stenson’s counsel aptly made this point in its brief
addressing Judge Williams’s determinations:
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To rebut claims that the investigation
was meticulous, impeccable, and highly
professional, Stenson could point to the
haphazard and cavalier way in which critical
pieces of evidence were treated. He could
show that the lead investigator was biased, or
suffered from memory problems. He could
show that at least one state’s expert (Peele)
testified misleadingly, implying that he had
personally conducted forensic tests when in
fact they had been done by a trainee assistant.
He could argue that the state had knowingly
proffered worthless forensic evidence and then
touted it in closing as highly probative of guilt.
The mishandling of the pants would serve as a
prime example of why the state’s evidence,
witnesses, and arguments should all be viewed
with extreme skepticism.

Given the opportunity to impeach not
only the useless GSR evidence but the state’s
entire investigation, competent defense
counsel would have been able to undermine
confidence in the state’s case against Stenson.
By the end of the trial, one of the key pieces of
inculpatory evidence would have been
completely neutralized, and the rest of the
state’s case would have appeared much less
solid.

Pet’r’s Br. Addressing Reference Ct.’s Findings of
Jan. 20, 2011, at 16-17 (footnotes omitted and
citations omitted).

In Kyles, the United States Supreme Court
noted that, had the favorable evidence been disclosed
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to the jury, then the jury would have counted “the
sloppiness of the investigation against the probative
force of the State’s evidence . . . . [I]ndications of
conscientious police work will enhance probative
force and slovenly work will diminish it.” Kyles, 514
U.S. at 446 n.15. Had the FBI file and photographs
been properly disclosed here, Stenson’s counsel
would have been able to demonstrate to the jury that
a key exhibit in the case-Stenson’s jeans-had been
seriously mishandled and compromised by law
enforcement investigators. It is also likely that
exposure of the State’s mishandling of the jeans with
regard to GSR testing would have led to further
inquiry by Stenson’s counsel into possible corruption
of the blood spatter evidence. In that regard,
Stenson’s defense theory at trial could have taken
into account the fact that the jeans may have been
folded over when the blood spatter was wet. Instead,
the jury was left with only one explanation for the
blood spatter, which was that it could not have
appeared on Stenson’s jeans after Frank came to his
final resting place.

We are left with the fact that constitutionally
significant mistakes were made in Stenson’s trial,
resulting in imposition of the ultimate punishment
without the full benefit of due process protections.
The question here is not whether Stenson has proved
his innocence; that is not his burden under Brady.
As the United States Supreme Court said in Kyles,
“the question is not whether the State would have
had a case to go to the jury if it had disclosed the
favorable evidence, but whether we can be confident
that the jury’s verdict would have been the same.”



23a

Kyles, 514 U.S. at 453.11 Under Brady and its
progeny, we are to consider whether one juror might
have had reasonable doubt that Stenson was guilty
or deserving of the death penalty if (1) the State had
never introduced evidence that Stenson’s jeans
pocket and hand had been in a “shooting
environment,” Reference Hr’g Ex. 90, at 1779; (2) the
defense team properly impeached the credibility of
the detectives’ investigation techniques and showed
the extent to which the law enforcement officers
mishandled the evidence; and (3) the defense team
had the benefit of the undisclosed evidence to create
a persuasive defense theory of the case. Stenson, in
our judgment, has met his burden of showing that
there is a reasonable probability that, had the FBI
file and photographs been disclosed to the defense,
the result of his trial would have been different.
Because we believe the newly discovered evidence

11 The United States Supreme Court recently reiterated
the rule it stated in Kyles in Smith v. Cain, ___ U.S. ___ 132 S.
Ct. 627, 181 L. Ed. 2d 571 (2012). In the majority decision,
which was signed by eight of the nine justices, the Court said
that under Brady, previously undisclosed “evidence is material
if there is a ‘reasonable probability that, had the evidence been
disclosed, the result of the proceeding would have been
different.’” Smith, 132 S. Ct. at 628-29 (quoting Cone v. Bell,
556 U.S. 449, 469-70, 129 S. Ct. 1769, 173 L. Ed. 2d 701 (2009)).
The Court went on to say that “[a] ‘reasonable probability’
means that the likelihood of a different result is great enough to
‘undermine[] confidence in the outcome of the trial.’” Id. at 629
(quoting Kyles, 514 U.S. at 434 (alteration in original)).
Significantly, Smith’s first degree murder conviction was
reversed by the United States Supreme Court because of the
State of Louisiana’s failure to disclose to the defense a
statement of a material witness that was known to the State’s
lead investigator and that conflicted with the trial testimony of
the witness.
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undermines confidence in the jury verdict, we
reverse Stenson’s convictions and death sentence and
remand for a new trial.12

IV

We conclude that the trial court correctly
found that the FBI file and photographs are
favorable to Stenson and that the evidence was
wrongfully suppressed by the State. We conclude, as
a matter of law, that the suppression of the
photographs and FBI file prejudiced Stenson.
Accordingly, we grant Stenson’s sixth PRP and
reverse his convictions and death sentence and
remand for a new trial. Because of our
determination, we dismiss Stenson’s fifth PRP as
moot.

12 Because we reverse Stenson’s convictions and death
sentence on the basis that the State violated Brady, we do not
address Stenson’s argument based on Napue, 360 U.S. 264, that
the State “committed intentional acts of misconduct at trial by
permitting false and misleading evidence and argument to be
presented to the jury.” Pet’r’s Br. Addressing Reference Ct.’s
Findings at 20.
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s/ Alexander, J.P.T.

WE CONCUR:

s/ Madsen, C.J.

s/ C. Johnson J. s/ Stephens, J.

s/ Chambers J. s/ Wiggins, J.

s/ Fairhurst J. s/ Kulik, J.P.T.
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J.M. JOHNSON, J. (dissenting)—I
respectfully disagree with the majority opinion in
this case and would deny Darold Stenson’s fifth and
sixth personal restraint petitions. A jury heard
weeks of testimony and in 1994 unanimously found
Stenson guilty beyond a reasonable doubt of the
aggravated murder of his wife and business partner.
This court has reviewed and affirmed both guilt and
sentence over the intervening 18 years. The trial
judge, Judge Williams, on two separate remands
from this court, held that the alleged nondisclosed
Brady1 evidence here did not meet the requirement
of prejudice. Based on these findings, we must
conclude that the elements of the Brady test are not
met. Accordingly, we should deny Stenson’s fifth and
sixth personal restraint petitions and uphold his
conviction. The interests of finality in justice to
provide peace for the families of Stenson’s victims
argue for the same result. Thus, I dissent.

A. Totality of Evidence

The majority opinion fails to consider the
totality of evidence before the jury and exaggerates
the potential prejudice of a late-discovered photo of
Stenson’s pants with the right pocket pulled out,
where some gunshot residue (GSR) evidence was
found.

1 Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L.
Ed. 2d 215 (1963).
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In March 1993, Stenson had arranged for both
victims to be at his home at 3:30 a.m. Shortly after
the murders, Stenson made a 911 call suggesting
that his business partner, Frank Hoerner, murdered
Stenson’s wife and then committed suicide.
However, that account was quickly proven false (and
there has never been another viable suspect). The
evidence indicated that the murder gun was placed
on Hoerner’s hand after his death. The evidence at
trial also established that Hoerner “had been beaten
unconscious, dragged into the [Stenson] house from
the gravel driveway . . . where he was shot in the
head at close range.” State v. Stenson, 132 Wn.2d
688, 679, 940 P.2d 1239 (1997). Stenson owed
Hoerner $50,000 that he could not pay. Further,
Stenson had insured his wife for more than
$400,000. She was the second victim. These two
crimes solve Stenson’s financial problems, a powerful
motive.

The weapon used to beat Hoerner unconscious
outside before he was dragged inside and shot was
consistent with a missing set of nunchaku sticks that
were displayed on the wall of Stenson’s office.
Investigation also uncovered Hoerner’s blood in the
driveway and laundry room and Stenson’s bloody
fingerprint on the freezer inside the house. There
was blood splatter on Stenson’s pants. Some of the
blood spatter fit Hoerner’s blood profile and could
only have been deposited before Hoerner came to his
final resting place. This evidence flatly contradicted
Stenson’s claim to the jury that Hoerner went
voluntarily into the house to use the restroom.
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Moreover, the reliability of the GSR evidence
tangentially challenged here had already been
impeached before the jury with other evidence
(Stenson had been restrained in the back of a
sheriff’s car that had been used by gun carrying
officers). In light of all these considerations, the
“new” question with respect to the GSR evidence
cannot meet the Brady requirement of prejudice.
The trial court decision of a sworn jury and two
separate reviews by Judge Williams should be
upheld.

B. Overwhelming Blood Spatter and Other
Evidence

Contrary to the majority’s argument, none of
the alleged anomalies with the GSR evidence
significantly impact the reliability of the blood
spatter evidence or any other evidence presented at
trial. The defense knew that the jeans may have
been folded over when wet but did not argue this to
challenge the blood spatter evidence. It is not likely
that other contaminating sources for the GSR
evidence would have a potent effect.2 Defense had
argued the exposure in a police car could have
caused the contamination.

While the majority emphasizes the importance
of scrutinizing convictions with painstaking care, the
interests of justice requires some balance. That
system of justice relies on juries to determine guilt or
innocence and should defer to such decisions.

2 One last theory is still argued: that the FBI lab in
Washington, D.C., was in a building with a target range in the
basement. A jury is unlikely to consider this a probable
contaminate source.
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The majority also overstates the importance of
the GSR evidence, a matter of only several grains of
powder mentioned only once in passing in all this
court’s prior decisions affirming Stenson’s conviction.
The majority also fails to present a compelling
reason that this alleged Brady evidence meets that
test’s requirement that prejudice be shown,
especially given the victim’s blood spatter on the
front of Stenson’s jeans and the mountain of other
evidence linking Stenson to the crime. The jury
convicted Stenson after a four-week trial, and Judge
Williams, on special remand from this court,
expressly found that the third Brady requirement of
prejudice was not met. We should defer to the jury
and trial court in its findings of fact and affirm its
decision on the legal question of prejudice. Both
heard all the evidence; this court has heard
arguments. Note too that the victims’ families were
never heard in this court.

The alleged Brady evidence also does not give
rise to a reasonable probability that, had the
evidence been disclosed earlier, the jury result would
have been any different. Kyles v. Whitley, 514 U.S.
419, 433-34, 115 S. Ct. 1555, 131 L. Ed. 2d 490
(1995) (quoting United States v. Bagley, 473 U.S.
667, 682, 105 S. Ct. 3375, 87 L. Ed. 2d 481 (1982)).
In light of the mountain of other evidence in this
case, four particles of GSR evidence was not a key
piece of forensic evidence supporting the conviction.
See Stenson, 132 Wn.2d at 679-80.

Trial Judge Williams expressly indicated that
the blood spatter evidence on Stenson’s jeans was the
most compelling evidence at trial. Even without the
blood spatter evidence, the circumstantial evidence
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alone is overwhelming. The majority’s decision
substitutes its own judgment for those who actually
heard the facts and totally disregards the jury, Judge
Williams, and the victims of this heinous crime.

As a result, the alleged “new” Brady evidence
is not sufficient “to put the whole case in such a
different light as to undermine confidence in the
verdict.” Kyles, 514 U.S. at 435. We thus should
deny Stenson’s fifth and sixth personal restraint
petitions.3

3 Stenson’s fifth personal restraint petition claims
ineffective assistance of counsel because of the alleged failure
on the part of counsel to discover anomalies with respect to the
GSR evidence. The Sixth Amendment to the United States
Constitution and article I, section 22 of the Washington
Constitution protect the right to effective assistance of counsel
in criminal cases. Strickland v. Washington, 466 U.S. 668, 685-
86, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. Thomas,
109 Wn.2d 222, 229, 743 P.2d 816 (1987). To prevail on an
ineffective assistance of counsel claim, the defendant must
show not only deficient performance on the part of counsel but
also prejudice. Strickland, 466 U.S. at 687; Thomas, 109 Wn.2d
at 226. We should deny Stenson’s fifth petition because Judge
Williams found that Stenson’s counsel acted with reasonable
diligence in discovering the alleged anomalies with the GSR
evidence and in filing Stenson’s sixth personal restraint petition
alleging Brady and Napue violations. See majority at 9. This
finding demonstrates that there was no deficient performance
on the part of Stenson’s counsel. Additionally, we should deny
Stenson’s fifth personal restraint petition because the alleged
anomalies with the GSR evidence do not give rise to a
reasonable probability that, had the evidence been disclosed to
the defense, the jury would have reached a different verdict.
See Kyles, 514 U.S. at 433-34. Thus, the prejudice requirement
has not been met under Stenson’s ineffective assistance of
counsel claim or under his Brady claim, and we should deny his
fifth and sixth personal restraint petitions.
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CONCLUSION

I would affirm the jury conviction and Judge
Williams’ findings of no prejudice and deny Stenson’s
fifth and latest petitions. The majority fails to take
the totality of evidence into consideration in its
evaluation. None of the alleged anomalies with the
GSR evidence affect the credibility of the blood
spatter evidence or the mountain of other
circumstantial evidence that was presented against
Stenson at trial. His debts to his business partner
and the $400,000 insurance proceeds from his wife’s
death provided motive enough. The extraordinary
3:30 a.m. presence of the victims at Stenson’s home
was admittedly arranged only by Stenson. We
should not disregard the Brady requirement that
prejudice be shown as it is a limited remedy for
unfair trials or improper convictions. Here, the jury
verdict was fair and based on overwhelming
evidence. Thus, I would uphold Stenson’s conviction
and leave the victims (families) at peace. I dissent.

s/ J.M. Johnson, J.
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Filed on

January 20, 2011

SUPERIOR COURT OF WASHINGTON
COUNTY OF CLALLAM

IN RE THE PERSONAL )
RESTRAINT PETITION ) Superior Court No.
OF: ) 83130-1

)
DAROLD RAY ) Clallam County No.
STENSON ) 93-1-00039-1

)
Petitioner )

)
IN RE THE PERSONAL )
RESTRAINT PETITION ) Superior Court No.
OF: ) 83606-0

)
DAROLD RAY ) Clallam County No.
STENSON ) 93-1-00039-1

)
Petitioner )

)

I. DIRECTIVE:

The Washington State Supreme Court has
directed this Court “to determine, based on the
record from the reference hearing conducted in
March 2010, whether during Stenson’s trial the
Prosecution suppressed the newly discovered
photographs and FBI evidence in violation of Brady
v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194 (1963).”
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The Court specifically directed this court to
consider whether the suppressed evidence was:

“… ‘material’ to guilt or punishment
irrespective of good faith or bad faith,
evidenced being material ‘only if there is a
reasonable probability’ (a reasonable
probability being not whether the defendant
would more than likely than not have received
a different verdict with the evidence, but
whether in its absence he received a fair trial,
understood as a probability sufficient to
undermine confidence in the outcome of the
trial)”

The Parties submitted briefing to the Superior
Court pursuant to the Supreme Court’s directive,
and the matter was argued to the undersigned on the
3rd of January, 2011.

II. APPLICABLE STANDARD:

In Brady the U.S. Supreme Court held “that
the suppression by the Prosecution of evidence
favorable to an accused upon request violates due
process where the evidence is material either to guilt
or to punishment, irrespective of the good faith or
bad faith of the Prosecution.” Brady v. Maryland,
373 U.S. 83, at 87, 83 Supreme Court 1194, 10 Led.
2d 215 (1963).

Subsequent cases held that the duty to
disclose such evidence was applicable even when
there had been no request by the accused and the
duty to disclose encompassed impeachment evidence
as well as exculpatory evidence. Moreover, the
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Brady rule encompasses the required disclosure of
evidence known only to police investigators and not
to the Prosecutor. In order to comply with Brady the
Prosecutor has a duty to learn of exculpatory
evidence known to others acting on the government’s
behalf and provide it to the Defense.

Not every violation of the duty of disclosure
establishes a constitutional violation. There are
three essential components of a “true” Brady
violation: “The evidence at issue must be favorable
to the accused, either because it is exculpatory, or
because it is impeaching; that evidence must have
been suppressed by the State, either willfully or
inadvertently; and prejudice must have ensured.”
Strickler v. Greene, 119 S. Ct. 1936 at 1939-1940, 527
U.S. 2, 63, 144 Led. 2d 286 (1999).

III. SPECIFIC EVIDENCE AT ISSUE:

A. Englert Photos:

The direction to this court to review involves
two items of non-disclosed evidence. The first relates
to photographs of the lead investigator of the case,
Sergeant Monty Martin of the Clallam County
Sheriff’s office, wearing the defendant’s pants
ungloved and with the pockets turned inside out.
The photographs were taken six days prior to the
pockets being examined for gunshot residue (GSR).
A more complete history is in the court’s prior
reference hearing findings and conclusions.

B. FBI Lab Bench Notes:

The second item is the bench notes from the
FBI Lab on testing for GSR. The bench notes
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disclosed the amount of GSR found and disclose that
the actual testing was performed by a different
individual than the FBI expert who testified at trial
(Special Agent Peele).

C. WSP Crime Lab Bench Notes:

There is, however, a third potential Brady
issue. Attached to briefing filed with the Court by
Mr. Stenson’s defense team on December 30, 2010,
are copies of Michael Grubb’s bench notes relating to
his blood spatter examination of Mr. Stenson’s pants.
Mr. Gruff, of the WSP Forensics Lab was the State’s
blood spatter expert witness. The bench notes were
apparently not supplied nor seen by the defense until
2009 following a Freedom of Information Act request.
The bench notes contain information indicating that
Mr. Stenson’s pants had been folded in some manner
while the blood on them was still wet enough to leave
faint mirror image prints. (These were detected
when Luminol was applied.) The defense argues
that these bench notes are further proof that the
pants in question had been mishandled and should
be considered by this court under the present Brady
analysis. The State correctly argues that the
question remanded to this court is narrow, and that
consideration of the bench notes of Mr. Grubb go
beyond the directive from the State Supreme Court.
Further the State argues that to the extent that the
non-disclosed bench notes might contain formation of
relevance, that a court would be required to conduct
a full investigation including additional testimony
from trial counsel, investigators and others prior to
any “true” Brady determination as to the materials
disclosed in the Grubb bench notes.
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The blood evidence on Mr. Stenson’s jeans was
the most compelling evidence at trial. Whether the
fact that the jeans had been folded in some manner
at a time when the blood on the jeans was fresh
would in any way impact the conclusions which were
otherwise drawn from the pattern of the bloodstains
is not clear. The failure on the part of the State to
turn over the bench notes of Mr. Grubb may well
constitute “suppression” by the State under Brady.
Arguably the Grubb bench note information could be
used to impeach the entire forensics investigation in
that it would show potential mishandling of the
pants. The reason for the shadow spots might be as
simple as having occurred when Mr. Stenson took his
pants off, or it may have been more sinister such as
an improper folding and/or negligent collection of
evidence. This Court would have to speculate at the
present time as to the importance of such
information.

The direction to this court was to answer
specific questions “based on the record from the
reference hearing conducted in March 2010,” and
was also to be limited to the specific items of the
Englert photos and the FBI file evidence. Therefore
this Court finds that issues raised relating to the
nondisclosure of blood spatter expert Grubb’s bench
notes are not before this Court at this time.

In the course of a Brady analysis the Court it
is to look at the cumulative effect of all Brady type
non-disclosures and to look at the totality of the case
in assessing the impact. This would include an
analysis of what admissible evidence competent
counsel may have been able to discover if the
suppressed evidence had been timely disclosed.
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Paradis v. Arave, 240 F.3d 1169 (9th Cir. 2001).
While the newly uncovered Grubb bench notes may
fall within the Paradis ambit the inability to fully
assess the potential materiality of the Grubb bench
notes hampers a complete Brady analysis under the
limits of the directive given this court.

Therefore, this Court’s analysis and conclusion
is given with the realization that analysis of the
Grubb notes could lead to a different conclusion.

IV. ANALYSIS AS TO BRADY COMPONENTS:

A. Was the Evidence Exculpatory or
Impeaching:

(i) The Englert Photos:

The Englert photos could be used to impeach
the validity of the subsequent GSR tests which were
inculpatory. The evidence indicates that not only
were the pockets turned out, but that the pockets
were turned out gain one week later to examine for
gunshot residue. The pockets were therefore turned
back in at some point between the date of the
Englert photo and the subsequent examination.
While other potential sources of contamination were
argued to the jury by the defense, they were mostly
speculative and were easily debunked in closing
argument by the Prosecutor. The particular source
of potential contamination shown in the photo would
not be as speculative and could have impeached not
only the GSR test results, but also the State’s
argument that it carefully and appropriately handled
all of the evidence which was presented at trial.
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(ii) FBI Lab Bench Notes:

The FBI Lab bench notes show that a different
analyst actually performed the tests which were
testified to at trial. The fact that a different expert
tested the item would not be exculpatory. At trial
Special Agent Peele’s testimony implied that he was
the person who performed the tests. The test results
were admitted based on the expert qualifications of
Special Agent Peele, without the defense counsel’s
ability to challenge the expert credentials of the
actual examiner of the GSR swabs. That could serve
to impeach the credibility of the results, and
potentially undermine the State’s argument as to the
professionalism of its witnesses.

B. Was the Evidence Suppressed By the
State, Either Willfully or Inadvertently?

At the previous reference hearing the Court
determined that both the Englert photographs and
the FBI bench notes constituted newly discovered
evidence. The Court also noted that the entire GSR
issue came up only after jury selection had begun.

(i) The Englert Photos:

There is some issue as to whether or not a
defense investigator saw the Englert photographs in
question. The investigator has no recollection of
seeing the photographs (nor recollection of any other
part of his investigation). For defense counsel to
have received a copy of the photographs a request
would have been required to have been made of the
Prosecuting Attorney. There is no actual evidence
that the Prosecuting Attorney ever had the
photographs. Detective Sergeant Martin was
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present at trial when Special Agent Peele testified as
to gunshot residue. A portion of the testimony
indicated that if anything had gone into the pocket
before the swabbing of the pockets for GSR
examination there would have been concern for
contamination. There was no disclosure at that time
or any other that something had gone into the
pocket. That information was available to Detective
Sergeant Martin who was the Prosecutor’s lead
investigator on the case. That should have been
disclosed. It does not matter whether non-disclosure
was inadvertent or deliberate. Strickler at page 281.

The Defense investigator who met with Mr.
Englert, did so understanding Mr. Englert was a
blood spatter expert only. GSR had not been raised
as an issue by the State at the time the investigator
met with Mr. Englert and viewed his file. The
investigator had no reason to consider GSR
implications. The Court finds that the Englert
photos and the fact of Detective Sergeant Martin’s
handling of the pants in the manner indicated in the
photos was “suppressed” for Brady analysis
purposes.

(ii) FBI Lab Bench Notes:

There was a specific request, a specific Court
order, and a specific promise by the Prosecutor to
turn over the FBI Lab bench notes. They were not
provided. There is some question as to whether the
FBI Lab bench notes were available at the time of
trial. Special Agent Peele indicated that he may
have brought his entire file with him. He is not
certain of this. As noted above the testimony of
Special Agent Peele implied that he was the expert
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who had performed the test. This lends some
credence to finding that the FBI Lab bench notes
related to GSR testing were not provided to the
defense in any meaningful manner even if they were
perhaps available in Special Agent Peele’s briefcase
at the time he testified. The Court finds therefore
that the FBI Lab bench notes were, for purposes of
Brady, “suppressed” by the prosecution.

Accordingly, the Court finds that the second
component of a true Brady violation has been found.

C. Did Prejudice Ensue From the
Nondisclosure?

The third component of a true Brady violation
is the most important. The nature of the “prejudice”
which must be shown has been the subject of much
debate in subsequent cases. In Kyles v. Whitley, 54
U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995), the
Court discussed the prejudice issue by noting that a
true Brady violation is shown when there is
suppression by the prosecution for evidence favorable
to an accused and the evidence is “material” either to
guilt or to punishment.

In Kyles the Court discusses the four aspects
of materiality for Brady purposes as determined in
United States v. Bagley, 473, U.S. 667, 105 S.Ct.
3375, 87 L.Ed. 481.

“Bagley’s touchstone of materiality is a
‘reasonable probability’ of a different result,
and the adjective is important. The question
is (not whether the defendant would more
likely than not have received a different
verdict with the evidence, but) whether in its
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absence he received a fair trial, understood as
a trial resulting in a verdict worthy of
confidence. A ‘reasonable probability’ of a
different result is accordingly shown when the
government’s evidentiary suppression
‘undermines confidence in the outcome of the
trial.’ Bagley, 473 U.S. at 678, 105 S. Ct. at
3381.” Kyles, supra, at page 434.

The second aspect of the Bagley materiality
test is that it is not to be a sufficiency of the evidence
test.

“The possibility of an acquittal on a
criminal charge does not imply as insufficient
evidentiary basis to convict. One does not
show a Brady violation by demonstrating that
some of the inculpatory evidence should have
been excluded, but by showing that the
favorable evidence could reasonably be taken
to put the whole case in such a different light
as to undermine confidence in the verdict.”
Kyles, supra, at page 435.

The third aspect is that once a Court finds a
constitutional error under Brady there is no need for
a further harmless error review since the
constitutional standard for materiality under Bagley
imposes a higher burden than the harmless error
standard.

“The fourth and final aspect of Bagley
materiality to be stressed here is its definition in
terms of suppressed evidence considered collectively,
not item by item.” Kyles, supra, at page 436.
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In Strickler v. Greene, supra, Justice Souter in
an opinion concurring in part and dissenting in part
noted:

“Before I get to the analysis of prejudice I
should say something about the standard for
identifying it, and about the unfortunate
phrasing of the of the shorthand version in
which the standard is customarily couched.
The Court speaks in terms of the familiar, and
perhaps familiarly deceptive, formulation:
whether there is a “reasonable probability” of
a different outcome if the evidence withheld
had been disclosed. The Court rightly
cautions that the standard intended by these
words does not require defendants to show
that a different outcome would have been
more likely than not with the suppressed
evidence, let alone that without the materials
withheld the evidence would have been
insufficient to support the result reached. See
ante, at 1952-1953; Kyles v. Whitely, 514, U.S.
410, 434-435, 115 S.Ct. 1555, 131 L.Ed 2d 490
(1995). Instead, the Court restates the
question (as I have done elsewhere) as
whether ‘the favorable evidence could
reasonably be taken to put the whole case in
such a different light as to undermine
confidence’ in the outcome.” Ante at 1952-
1953 (quoting Kyles, supra, at 435, 115 S.Ct.
1555.).

“I think ‘significant possibility’ would do better
at capturing the degree to which the
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undisclosed evidence would place the actual
result in question, sufficient to warrant
overturning a conviction or sentence.”
Strickler v. Greene, supra, at pages 297 and
298.

“We would be better off speaking of a
‘significant possibility’ of a different result to
characterize the Brady materiality standard.
Even then, given the soft edges of all of these
phrases, the touchtone of the enquiry must
remain whether evidentiary suppression
‘undermines our confidence’ that the fact
finder would have reached the same result.”
Strickler, supra, at pages 300 and 301.

In Bagley the Court noted:

“The reviewing Court should assess the
possibility that such effect might have
occurred in light of the totality of the
circumstances and with an awareness of the
difficulty of reconstructing in a post-trial
proceeding the course that the Defense in the
trial would have taken had the Defense not
been mislead by the Prosecutor’s incomplete
response.” Bagley, supra, at page 683.

In Burger v. Kemp, 483 U.S. 776, 785, 107
S.Ct. 3114, 3121, 97 L.Ed. 2d 638 (1987), the Court
noted:

“[o]ur duty to search for constitutional error
with painstaking care is never more
exhausting than it is in a capital case.”
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The defendant points to two potential sources
of prejudice which disclosure may have alleviated.

First, the GSR evidence, which was
inculpatory, would have been far less viable.
(Information made available subsequent to trial, not
available to any party at the time of trial, would
likely result in the GSR testimony being wholly
excluded. (See prior reference hearing findings.))

The State argues that the GSR evidence, while
perhaps able to be impeached more credibly with the
additional information contained in the Englert
photographs, nevertheless, was not that important in
any event under the totality of the evidence.

The State points to Barker v. Fleming, 423 F.
3d 1085, 1096-98 (9th Cir. 2005) to argue that the
GSR reliability was already impeached and that the
withheld impeachment evidence was merely
“cumulative icing on an already crumbling cake.”

The second area of prejudice according to
Defense goes to the credibility of the investigators in
the case. The defense argues that a compelling
argument in what was largely a circumstantial
evidence case, was the State’s vouching for the care
and professionalism of all of the investigators,
including Detective Sergeant Martin and Special
Agent Peele. The argument is that impeaching their
credibility would have allowed the jury to question or
even disregard the facts presented by them or their
ultimate opinions, or the opinions of other experts.

The evidence “suppressed” was not
exculpatory. It was impeaching in potential.

In Bagley, at page 676 the Court noted:
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“Impeachment evidence, however, as well as
exculpatory evidence, falls within the Brady
rule . . . (case cites omitted). Such evidence is
‘evidence favorable to an accused’ Brady, 373
U.S. at 87, 83 S.Ct. at 1196, so that, if
disclosed and used effectively, it may make the
difference between conviction and acquittal.
CF. Napue v. Illinois, 360 U.S. 264, 269, 79
S.Ct. 1173, 1177 3 L.Ed. 2d 1217 (1959) (‘The
jury’s estimate of the truthfulness and
reliability of a given witness may well be
determinative of guilty or innocence and it is
upon such subtle factors as the possible
interest of the witness in testifying falsely that
a defendant’s life or liberty may depend’).”

The evidence against Mr. Stenson was largely
circumstantial. Motive, opportunity and timing of
events were argued based upon circumstantial
evidence. The forensic evidence which linked Mr.
Stenson to the crime scene was evidence of Mr.
Hoerner’s blood on Mr. Stenson’s pants. Mr. Grubb
testified that in his opinion the victim’s blood on Mr.
Stenson’s pants came to be there before Mr. Hoerner
came to his final resting position at the scene. That
would place Mr. Stenson present at the time of the
attack on Mr. Hoerner, not afterwards as Mr.
Stenson claimed.

The GSR evidence was a second piece of
forensic evidence which, circumstantially, indicated
that Mr. Stenson had been in a shooting
environment while wearing the pants.

In Strickler v. Greene, supra, at page 290 the
Court noted:
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“The District Court’s conclusion that the
admittedly undisclosed documents were
sufficiently important to establish a violation
of the Brady rule, was supported by the
Prosecutor’s closing argument. That
argument relied on Stoltzfus’ testimony to
demonstrate petitioner’s violent propensities
and to establish that he was the instigator and
leader in Whitlock’s abduction and, by
inference, her motive. The Prosecutor
emphasized the importance of Stolzfus’
testimony in proving the abduction:”

Here, the Prosecuting Attorney briefly
mentioned the GSR evidence in his initial closing
statement. In rebuttal the Prosecutor used the
defense attempts to point to possible potential GSR
contamination sources to discredit and discount the
defense case as mere speculation. In closing
argument the Prosecutor referred to the competence
of the professionals who testified to support his
argument that the jury verdict should be guilty.

The evidence of Mr. Hoerner’s blood on the
defendant’s pants remains the compelling evidence
at trial. Mr. Grubb’s opinion testimony on the
meaning of the blood on the defendant’s pants was
unrebutted at trial and unimpeached. The defense
argues that because Sergeant Martin handled the
pants in an inappropriate manner that all of the
testimony relating to the pants would therefore be
impeached. Without full consideration of the issue of
the “folded over” evidence relating to Mr. Stenson’s
pants as disclosed in Mr. Grubb’s bench notes the
court has some difficulty in seeing impeachment of
the Grubb testimony to any significant degree by the
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Englert photos.

“The materiality of the failure to disclose
evidence must be evaluated in the context of
the entire record: “It is simply not enough to
show that the undisclosed evidence would
have allowed the defense to weaken, or even to
‘destroy’ the particular prosecution witness or
items of prosecution evidence to which the
undisclosed evidence relates. It is Petitioner’s
burden to show that in light of all the
evidence, including that untainted by the
Brady violation, it is reasonably probable that
a jury would have entertained a reasonable
doubt regarding the Petitioner’s guilt.” Kyles
v. Whitley, supra, at page 460.

The suppressed evidence does not impact any
of the other circumstantial evidence which pointed at
the defendant. It substantially impacts the GSR
evidence which was inculpatory. The specific two
items of evidence which this Court is asked to
comment upon do not significantly impact the
viability of the blood spatter/pants evidence and
opinion presented to the jury. Any impeachment
value on that issue is negligible without full
consideration of the implication of Grubb bench
notes. The court cannot consider the Grubb bench
notes, at this time.

There are two phases in a death penalty case.
The guilt phase and the sentencing phase. Both are
to be considered in a Brady analysis where a death
penalty verdict has issued. Justice Souter in his
opinion in Strickler v. Greene notes that at least one
study “tells us that the evidence and arguments
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presented during the guilt phase of a capital trial,
will often have a significant effect on the juror’s
choice of sentence.” Strickler v. Greene, supra, at
page 305.

Jurors who are “death penalty qualified”, that
is, able to state that they could impose the death
penalty in a particular case, tend to be more likely to
convict during the guilt phase. (See, Lockheart v.
McCree, 476 U.S. 162, (1986).) To the extent that the
Court is required to attempt to substitute its opinion
for that of the actual jury who heard the case, those
factors may be significant.

In United States v. Price, 566 Fed. 3d 900, 914
(9th Cir. 209) the Court stated that a reasonable
probability of a different result need only amount to
the possibility of a non-unanimous jury. In O’Neel v.
McAninch, 513 U.S. 432, 435, 115 S. Ct. 992, 130
L.Ed 2d 947 (1995), the Court stated “We consider
here the legal rule that governs the special
circumstance in which record review leaves the
conscientious judge in grave doubt about the likely
effect of an error on the jury’s verdict. (By grave
doubt we meant that, in the judge’s mind, the matter
is so evenly balanced that he feels himself in virtual
equipoise as to the harmlessness of the error.) We
conclude that the uncertain judge should treat the
error, not as if it were harmless, but as if it affected
the verdict.”

As noted in this Court’s previous findings of
fact following the reference hearing, the State of
Washington does not recognize residual doubt as a
mitigating circumstance for purposes of avoiding the
death penalty. Jurors, however, may well use such
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in their actual phase two decision making. It is
exceedingly difficult to know how a particular piece
of forensic evidence may have actually impacted a
particular juror.

CONCLUSION:

It is clear that some of the evidence used to
convict the defendant, the GSR evidence, was unfair.
Some witnesses’ credibility may have been able to be
impeached. Based in part on that evidence the
defendant was found guilty of two murders and
sentenced to death. The question presented to this
Court, however, is whether use of that evidence was
so unfair as to undermine confidence in the verdict.

Viewing the totality of the evidence at trial I
cannot find that had the evidence of the Englert
photos and FBI bench notes been timely disclosed to
the defense that the result of the proceeding would
have been different. It would not be sufficient to
undermine confidence in the verdict of the jury.

DATED this 20th day of January, 2011.

Respectfully submitted,

s/ Ken Williams
KEN WILLIAMS

JUDGE
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Filed

April 16, 2010

SUPERIOR COURT OF WASHINGTON
COUNTY OF CLALLAM

IN RE THE PERSONAL )
RESTRAINT PETITION ) Supreme Court No.
OF: ) 83130-1

)
DAROLD RAY ) Clallam County No.
STENSON, ) 93-1-00039-1

)
Petitioner, )

) Supreme Court No.
IN RE THE PERSONAL ) 83606-0
RESTRAINT, PETITION ) Clallam County No.
OF: ) 93-1-00039-1

)
DAROLD RAY ) REFERENCE HEARING
STENSON, ) FINDINGS AND

) CONCLUSIONS
Petitioner )

)

PROCEDURAL HISTORY

This matter was remanded to this court for a
reference hearing.

Following that hearing this court makes the
following FINDINGS OF FACT and CONCLUSIONS
RE REFERENCE HEARING:
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1. Darold Stenson was convicted of two
counts of Aggravated First Degree Murder for the
March 26, 1993, shooting deaths of his wife and
business partner. The State sought the death
penalty. Mr. Fred Leatherman and Mr. David
Neupert were defense counsel. The Prosecutor was
Mr. David Bruneau.

2. Prior to trial there were numerous
hearings and discovery orders entered. On June 4,
1993, the trial court entered an Omnibus Order
compelling the State to provide the defense with all
evidence “favorable to the defense on the issue of
guilt and to provide the defense with the name of
every expert witness and a copy of that witness’s
report.” (Reference hearing Ex. 11) On October 8,
1993, another discovery order – the Reciprocal Order
– was entered. (Reference hearing Ex. 10) The
Reciprocal Order compelled the State to provide the
defense with “reports, letters and conclusions
prepared by or on behalf of lab or other forensic
experts.”

3. Trial commenced with motions on June
6, 1994. Jury selection took place from June 13,
1994, through July 14, 1994. The presentation of
testimony began on July 18, 1994 and ended on
August 13, 1994. Mr. Stenson was found guilty. A
special sentencing hearing was held on August 15
through August 19, 1994. The jury found an absence
of mitigation. Mr. Stenson was sentenced to death.

4. Mr. Stenson’s conviction was appealed
to the Washington State Supreme Court and
affirmed at 132 Wn. 2d 668, 940 P. 2d 1239 (1997).
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Four subsequent Personal Restraint Petitions were
filed and rejected by the Court.

5. Mr. Ron Ness and Ms. Judith Mandell
were appointed on behalf of Mr. Stenson to file an
initial Personal Restraint Petition. In 2001 Robert
Gombiner and Sheryl McCloud, Mr. Stenson’s
current counsel, were appointed on his behalf.

6. On May 26, 2009, Mr. Stenson filed a
Personal Restraint Petition on his own behalf with
the Washington State Supreme Court. (PRP No. 5)
On August 6, 2009, Mr. Gombiner and Ms. McCloud
filed a motion in the Clallam County Superior Court
for either a new trial or vacation of the sentence of
death. That matter was referred to the Washington
State Supreme Court, and is Personal Restraint
Petition No. 6.

7. On December 8, 2009, the Washington
State Supreme Court directed a reference hearing on
specific questions relating to two matters which are
claimed to be newly discovered evidence. These are
the bench notes and data from the FBI lab, and
photographs (the Englert photos) showing Mr.
Stenson’s pants being handled by an ungloved law
enforcement officer, with the pockets turned inside
out, six days prior to the pockets being sampled for
gunshot residue.

8. This court held a reference hearing
beginning on the 8th of March, 2010, which concluded
on the 18th of March, 2010, after eight days of
testimony.

9. The Washington State Supreme Court
has requested answers to the following questions:
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“Whether the photographs and FBI file satisfy
each factor of the five-part “newly discovered
evidence” test. See In re Personal Restraint of
Stenson, 153 Wn. 2d 137, 144, 102 P. 3d 151 (2004).
These factors are whether the evidence (the
photographs and the FBI file):

(a) will probably change the result of the
trial or proceedings,

(b) was discovered since the trial or
proceedings,

(c) could not have been discovered before
the trial or proceedings by the exercise
of due diligence,

(d) is material, and

(e) is not merely cumulative or impeaching.

Id. (quoting In re Pers. Restraint of Brown, 143
Wn. 2d 431, 453, 21 P. 3d 687 (2001) (quoting State
v. Williams, 96 Wn. 2d 215, 222-23, 634 P. 2d 868
(1981)).

In addition, the trial court shall determine
whether:

(1) Stenson acted with reasonable diligence
in discovering the photographs and the
FBI file, see RCW 10.73.100(1),

(2) Stenson acted with reasonable diligence
in filing the ‘Personal Restraint
Petition’ (No. 83130-1),

(3) Stenson’s counsel acted with reasonable
diligence in discovering the photographs
and the FBI file, see Id., and
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(4) Stenson’s counsel acted with reasonable
diligence in filing ‘Petitioner Darold
Stenson’s Motion to Vacate Conviction
or Alternatively Vacate Sentence of
Death Pursuant to CrR 7.8(b),’ later
accepted by this court for consideration
as a Personal Restraint Petition (No.
83606-0), see Order 569/113 (Oct. 1,
2009).”

GUNSHOT RESIDUE (GSR)

10. The issues raised involved gunshot
residue (GSR). Gunshot residue is only created
during the discharge of a firearm. As the primer in a
firearm ignites it creates a cloud and within the
cloud are spherical particles which contain
antimonium, barium and lead. These are quite
small, and are easily transmitted from one object to
another. They are small enough to be able to “float”
in the air. They are not visible without
magnification. Special Agent Ernest R. Peele of the
FBI testified at trial that gunshot residue was found
in Mr. Stenson’s right, front pocket. Special Agent
Peele assumed the dab sampling test was done on
the pockets during the early stages of the
investigation before everything was handled or
“fooled with” (Reference Hearing exhibit 14.) In
actuality the dabs had only been taken at late stages
of the investigation and more than one year after the
pants were seized and after the pants had traveled to
the FBI laboratory in the Hoover Building in
Washington D.C., to the Intermountain Laboratory
in Portland, Oregon, and to other places.
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11. In 2005 it was learned the Hoover
Building, which contained two shooting ranges, was
itself contaminated with GSR.

12. Lead Detective Monty Martin testified
at trial that he took the dab samples used for the
gunshot residue test.

Question: “You mean you turned the
pockets inside out?”

Answer: “Yes, sir.”

Question: “All right. Then took those
dabbings?”

Answer: “Yes, I did.”

Question: “When did you do that?”

Answer: “I did that on April 20, 1994, at
10:41 in the morning.” (RP 102-
103)

13. The answers of Special Agent Peele at
trial included the following (RP 671):

“The particles there are not removed if
nothing is physically done to the surface. Or
in this case, let’s say the interior of the pocket.
If things come in contact with the interior of
the packet (sic), things are removed from the
interior of the pocket, then the potential for
removing particles comes into play. Potential
for adding contamination comes into play.”

“So depending on what’s being done and what
happens to the interior of that pocket, if
nothing happens to the interior of the pocket
then nothing is disturbed.”
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“If the interior of the pocket is used for
everything (sic), then something can happen to
the particles, taking away or adding.”

14. Detective Martin was present when
Special Agent Peele testified in 1994.

15. There is no dispute that the right front
pants pocket of Mr. Stenson contained a few particles
of gunshot residue. Unless a massive amount of GSR
is found the number of particles is of relative
insignificance. A small amount only has meaning
because particles are in fact present. A finding of
small amounts may suggest contamination of the
sort discussed by Special Agent Peele or may merely
be limited through the nature of the sampling
technique used.

16. The finding of GSR within a pants
pocket reasonably leads to a conclusion that
something containing gunshot residue went into the
pocket. The first two items that inferentially jump to
mind are a firearm or a hand after it has fired a
firearm. Those inferences change dramatically if the
pocket has been turned inside out prior to sampling.
The potential sources of contamination broaden
considerably.

17. Dr. Jean Arvisu, an expert in quality
assurance for testing laboratories, testified at the
reference hearing. She opined that under the
circumstances now known there would be no validity
to the GSR results to any reasonable degree of
scientific certainty. She testified our ability to detect
GSR exceeds our ability to ascribe significance to the
finding. Finding GSR on clothing is especially
problematic. She testified that the FBI lab’s own
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contamination of evidence with GSR was first
disclosed in a 2005 FBI symposia. The lab problems
were not known at the time of the Stenson trial. Dr.
Arvisu testified that although Special Agent Peele’s
testimony was accurate it was so narrowly focused
that it didn’t adequately address sources of
uncertainty. She testified that if dabs were taken
from outside of the pockets there would be more
concern of contamination than if taken from the
inside. She stated: “Seeing the pockets turned out
drives me crazy.” She testified that collectively
Special Agent Peele’s answers were very misleading
because they implied that the “shooting incidents” in
his testimony were the shootings at issue in the trial,
when any “shooting environment would have been
enough to account for the GSR found. A “shooting
environment” for GSR purposes could include even a
home where firearms are merely stored. Dr. Arvisu
testified that in light of the Englert photos the
presence of GSR “in” Mr. Stenson’s pocket does not
lead to any reasonable conclusion as to how it might
have gotten there.

BRADY ISSUES:

The State argues that the two items of
evidence at issue were in existence prior to the initial
trial of Mr. Stenson, and were available defense
counsel both then and subsequently. The defense
argues that Mr. Stenson’s defense and post-
conviction counsel acted diligently but nevertheless
did not learn the truth “because they relied in good
(albeit misplaced) faith on the State’s assertions that
it was turning over all Brady evidence and forensic
results and because an unusual sequence of events
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operated to cloud the truth.” (Petitioner’s trial brief,
page 2, lines 3-5.)

Petitioner’s Post-hearing Brief discusses
Brady (Brady vs. Maryland, 373 U.S. 83, 83 S. Ct.
1194, 10 L. Ed. 2d 215 (1963)) and subsequent cases
and states: “Those cases and their progeny hold that
when the state puts on false evidence and makes
false and misleading arguments to a jury, a new trial
is required if any “reasonable likelihood: exists that
the misconduct affected the verdict.” (Petitioners
Post-hearing Brief, pg. 2, lines 8-10)

18. This court’s ability to act in a case that
is pending at an appellate court is limited. The
questions sent to the undersigned by the Washington
State Supreme Court do not include a request to
determine whether or not Brady violations occurred.
This court will therefore not attempt to determine
that issue. Nor will this court apply the “reasonable
likelihood” standard used in cases where a new trial
is requested under Brady analysis. The
requirements of Brady, however, also relate to
discovery obligations and may therefore be relevant
to the question of whether or not defense counsel
and/or Mr. Stenson acted with due diligence under
the circumstances. Brady requires a prosecutor to
disclose all evidence in his or her possession that
might be favorable to the defense. In United States
v. Agurs, 427 U.S. 97 (1976), the Court held that a
prosecutor has a duty to disclose exculpatory
material even in the absence of a request by defense.
The duty to disclose may extend to those working on
the prosecutors behalf, including law enforcement
officers. State v. Lord, 161 Wn. 2d 276, 292, (2007)
A Prosecutor may even have a duty to learn of any
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exculpatory evidence known to those acting on the
States’ behalf. Kyles v. Whitley, 514 U.S. 419, 436-
438, (1995)

HOW DEFENSE OBTAINED THE FBI FILES AND
ENGLERT PHOTOS

19. Defense counsel Robert Gombiner
testified that on the 26th of November and again on
the 3rd of December 2008, he received letters
relating to comparative bullet lead analysis. The
latter letter stated that Special Agent Peele who had
testified about bullet lead analysis at the Stenson
trial had exceeded the scope of what the evidence
could have shown. The bullet lead testimony was of
virtually no significance in Mr. Stenson’s case.
Nevertheless, defense counsel determined they
should look closer at all of Special Agent Peele’s
testimony.

20. After the November 26, 2008 letter, the
defense decided to re-interview a number of people.
The interviews were not focused solely on GSR issues
or Special Agent Peele’s testimony. The defense at
that time also had information about specific other
potential suspects based on a report made to law
enforcement in 2008 by Mr. Robert Shinn. A stay of
execution was in place. However, counsel felt the
stay was precarious and so defense “were throwing
out as wide a net as they could” to be able to present
an “actual innocence” claim. They primarily wanted
to re-interview anyone who had worked on the blood
spatter evidence. Mr. Englert was therefore
contacted and his file examined. The photos from
Mr. Englert’s file were received by defense on
January 7, 2009.
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21. The Defense also requested more
information from the FBI on all testing involved in
the case and in January, 2009, asked Clallam
County Prosecuting Attorney Deborah Kelly to help
get the FBI files. Sergeant Martin requested the FBI
file on March 17, 2009 (Reference Hearing Exhibit 7).
The FBI provided the file to Sergeant Martin on May
15, 2009, and on May 21, 2009, the files were
provided to Mr. Stenson’s attorneys. Mr. Stenson
was personally informed of the material contained in
the FBI file shortly thereafter.

22. The lab notes indicate that Kathy
Lundy, not Agent Peele, had actually performed the
testing for GSR and that only four grains of GSR had
been found after a series of examinations. (Dr.
Arvisu believes the data supports only two grains.)
To further investigate the significance of this
information defense counsel contacted Dr. Arvisu.
She was also provided the Englert photos (Reference
Hearing Exhibit 4).

23. The evidence contained in the FBI file
and in the Englert photos as they relate to GSR were
discovered by chance.

THE FBI LAB MATERIALS:

24. The State hired Mr. Rod Englert as a
blood spatter expert. Detective Monty Martin took
Mr. Stenson’s pants to Mr. Englert on the 14th of
April, 1994. Mr. Englert suggested to Detective
Martin that Mr. Stenson’s pants pockets be tested for
GSR. The pants pockets were turned out that day to
look for blood evidence. On a drawing of the pants,
(Reference Hearing Exhibit 68) Mr. Englert’s
handwritten notes state: “check pockets for GSR”



62a

with arrows towards the pants pockets. There is a
note slightly underneath that suggestion stating:
“nothing visible.” This does not mean that the
pockets were checked for GSR on April 14, 1994. Mr.
Englert’s testimony at the reference hearing was
that the pockets were checked for blood smear. The
“check pockets for GSR” was only a suggestion for
future examination and the “nothing visible” which
is separated a bit and written with a lighter pressure
likely refers to the lack of any blood stains or spatter
on the left thigh area of the pants which is were the
notation has been written on the drawing.

25. On April 20, 1994, in Detective Martin’s
garage, GSR sampling dabs of the pants pockets
were taken as well as luminal testing of the pants.
The pants pockets were again turned inside out.
Debris from the pockets was separately packaged on
April 20, 1994. (One wonders what debris there
could have been since the pockets had been turned
inside out six days earlier.) The dab samples were
the sent to the FBI. Special Agent Peele issued his
two page report on the 13th of June, 1994. (Ex. 17)
This report was received by the defense on June 20,
1994. At the time of receipt of the GSR report trial
had already commenced and jury selection was well
underway. At that time the defense was dealing
primarily with other forensics issues, particularly
blood spatter issues which also arose near the trial
date. The blood spatter issues were the subject of a
request for a trial continuance and/or dismissal
which was hotly contested due to the lateness of the
issue being raised.

26. Special Agent Peele testified that he
believes he would have brought the entire FBI lab
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file with him at the time of testimony. The trial
transcript indicates he had an illustrative exhibit
with him showing a cloud around a discharging gun
which indicates he brought supporting material to
trial. If it was present, the file would have been
available for review at that time by either the State
or the defense. Prior to that time, the FBI would
only have released the file to the Prosecuting
Attorney and the FBI policy would be to have
provided the entire file only if it was asked for.

27. As might be expected memories have
faded or disappeared over the 16 years since trial.
For example, defense investigator Jeff Walker has no
present recollections of any of the events in this case.
Prosecuting attorney David Bruneau says he has
some vivid recollections but has many areas without
recollection or recall. Detective Sergeant Monty
Martin has vivid memories which he now realizes
are incorrect. Accordingly there is some difficulty in
piecing together precisely what may have occurred at
some of the earlier times for which inquiry needs to
be made.

ANSWERS TO THE COURT’S QUESTIONS RE
“NEWLY DISCOVERED EVIDENCE”

I. THE FBI FILES

As to the FBI files this court provides the
following answers to the questions raised:

(a) Will the evidence probably change
the result of the trial or proceedings?

28. Mr. Walker, the defense investigator,
talked to Special Agent Peele on July 20, 1994, prior
to the testimony on GSR, and issued a report to the
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defense attorneys. (Reference Hearing exhibit 14)
In that report he indicates that Special Agent Peele
told him that the testing by the FBI was qualitative
not quantitative. He was told that the amount of
GSR found would be insignificant beyond the fact
that some GSR was found where it was found. Mr.
Walker was informed that issues of potential
contamination were important to address. Mr.
Leatherman indicated that the testimony of Agent
Peele raised no red flags or significant issues with
him. He believed that the FBI had in fact found
some gunshot residue in Mr. Stenson’s right front
pants pocket. There is no reason to doubt that
finding today. Mr. Leatherman believed that the
testimony would indicate a number of inferences
could be drawn from that testimony but that they
would be limited. Appropriate attempts to limit the
impact of the testimony were made at trial.

29. The present significance of the
undisclosed FBI bench notes as they relate to GSR
seems minimal. It is difficult to see how accurate
testimony regarding which person performed the
testing would have any direct significance to the
result of the testing without some additional
indication of testing protocol violation or
incompetence. Nor does the actual number of
particles of GSR found appear overly significant. All
parties at trial were aware at the time that the test
was qualitative rather than quantitative and were
aware that some particles of GSR had been found. It
is the finding of GSR that was significant not the
quantitative amount which had been located.

The Petitioner argues that if the FBI lab files
had been disclosed, either as required by discovery
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orders or under Brady, that such disclosure would
have allowed impeachment of the State’s inculpatory
GSR evidence and undermined the State’s argument
that the forensics and law enforcement investigation
were of the highest quality and any argument
otherwise would be desperate speculation.

CONCLUSION:

By itself the information in the FBI file would
not likely have changed the court’s allowance of the
GSR test results nor precluded argument that the
results could be deemed inculpatory. Accordingly,
the Court finds that had the FBI file and the
material contained within the FBI file been known at
trial that information alone would have not
“probably changed the result of the trial or
proceeding.”

(b) Was the evidence discovered since
the trial and proceedings?

CONCLUSION:

Other than FBI personnel it appears that
neither the State nor the defense had seen the full
FBI lab file until the year 2009, long after the trial
had been completed. To the extent the
contamination of the Hoover Building with GSR is a
factor that fact was also unknown at time of trial.
The answer therefore is “yes.”

(c) Could the evidence have been
discovered before the trial or proceedings by
the exercise of due diligence?

30. Mr. Leatherman testified that he was
aware that he did not have the FBI bench notes. At
the time he did not believe that was of any
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significance and he believed that issues relating to
potential contamination could be raised to rebut the
inferences which rose from finding GSR in Mr.
Stenson’s pockets.

31. The Court had issued various orders
and certain representations had been made as to
discovery. At the hearing on the motion to continue
and/or dismiss, Prosecuting Attorney Bruneau
promised that the defense would have all of the
various expert and crime lab materials and bench
notes and the names of all of the investigators. This
did not occur. A question is raised whether or not
the defense was entitled to rely on those
representations and would therefore be excused from
further efforts in discovering the materials. This is
where the implications of Brady come into play.
Brady requires disclosure of potentially exculpatory
evidence under certain circumstances whether
requested by defense or not. This may include
evidence which is impeaching in character as well.
United States v. Bagley, 473 U.S. 667, 677 (1985)

32. Black’s Law Dictionary defines “due
diligence” as “such a measure of prudence, activity,
or assiduity as is properly to be expected from, and
ordinarily exercised by, a reasonable and prudent
man under the particular circumstances; not
measured by any absolute standard, but depending
on the relative facts of the special case.” (Black’s
Law Dictionary, Revised Fourth Edition, West
Publishing Company (1968))

In some respects the State seems to argue for
the proposition that the standard of due diligence is
one of perfection. In other words, if something could
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possibly have been done to acquire the information,
such as a Freedom of Information Act request or the
like, and was not done, that such constitutes a
failure of due diligence. Neither the author, nor
likely any reader of this opinion could ever meet that
standard. Reasonableness for purposes of due
diligence presumes consideration of all of the
circumstances under which the action was being
taken.

33. Here there were different circumstances
at each of the levels the Court is asked to inquire
about. First, the GSR issue literally came up at the
last minute. The defendant was in trial already and
that circumstance is difficult to ignore. Investigation
on GSR issues continued well into the presentation
of testimony at trial. At the same time the defense
was dealing primarily with other forensics issues,
particularly the blood spatter issue which also arose
only near the actual trial date itself and which
became the subject of a heated motion for a trial
continuance or dismissal. Mr. David Neupert,
defendant’s second chair trial counsel testified that
the FBI report made it clear that attacking the
methods of testing for GSR would not be fruitful.
This Court finds it hard to fault the actions of
defense counsel who at the time rightfully concluded
that the FBI lab results would not likely be
successfully challenged and that the defense should
prioritize its efforts in areas more likely to be
productive. All parties knew the bench notes existed.
The bench notes well may have been literally in front
of all the parties at the time of trial. Neither party
apparently believed there was anything worth
looking at in the FBI file. If, however, the material
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contained exculpatory or impeaching matter it
should have been provided to defense counsel under
Brady. Defense counsel had a right to rely on that
requirement as well as its own reasonable
assessment of need to further inquiry into the file
and therefore had no duty to pursue further
discovery when no materiality appeared likely.

CONCLUSION:

Simply put, if the test of due diligence is one of
reason, and if there is no reason to seek, can there be
a duty to nevertheless find? This court answers that
question: “no.” Therefore the court finds there was
no lack of due diligence by defense trial counsel or
defense counsel on subsequent PRPs in failing to
discover the full FBI file material.

(d) Is the evidence material?

34. The material contained in the FBI
bench notes was material to issues at trial.
However, everyone at trial assumed that the FBI did
a competent test. It did. Everyone assumed that the
FBI found GSR particles in the pants pocket. It did.
Everyone assumed that the amount of GSR was at
the low end in terms of quantity. It was. Nothing
contained in the FBI file would appear to change
those conclusions which were testified to at trial. As
Dr. Arvisu noted, Special Agent Peele’s testimony
was accurate, although potentially misleading.
Nothing in the FBI lab file would have pointed to the
potentially misleading characteristics of Special
Agent Peele’s testimony. The only potentially
material aspect of the FBI notes is whether or not
the testimony itself would have been allowed at all
as to findings of GSR when the technician who did
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the examination was not at trial to testify as to the
results she received, or whether the file contained
potentially impeaching material.

CONCLUSION:

The answer to this question is that the FBI
file contained very little new information that was
directly material to the GSR issue.

(e) Is the evidence not merely
cumulative or impeaching?

CONCLUSION:

With the possible exception of having the
wrong witness identify the results of the tests, the
material contained in the FBI file as it relates to
GSR would be either for purposes of impeachment
(Special Agent Peele’s credibility in testifying as he
did) or would be merely cumulative information. As
to the amount of GSR found the information would
only have been more accurate than the generalized
“small amount” which the parties believed had been
found. The answer here is that the evidence in the
FBI file is no more than impeachment or cumulative
information.

The court therefore finds that neither the
circumstances of discovery nor the contents of the
FBI files satisfy every factor of the five part “newly
discovered evidence” test.

II. THE ENGLERT PHOTOS:

The court answers the questions submitted as
they relate to the Englert photographs as follows:

(a) Will the evidence probably change the
result of the trial or proceedings?
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35. Prior to the discovery of the pictures of
Detective Martin wearing the pants ungloved with
the pockets having been turned out, it would have
been difficult to argue that GSR contamination of the
pocket more likely occurred than not. As Special
Agent Peele noted, something had to go into the
pocket. GSR would not likely fall from the sky into a
pants pocket. The most reasonable inference would
be either a firearm, or a hand which had recently
fired a firearm, went into the pocket. That would
also likely be Mr. Stenson, because they were his
pants. Contamination would only be a potential
explanation, but not a likely one. The picture,
however, shows that prior to the GSR sampling the
pocket came out. It came out at a place where the
pants and the jacket of a shooting victim (Mr.
Hoerner) had been examined and where one
examiner was ungloved. Dr. Arvisu stated that these
circumstances, alone or coupled with the other
known circumstances of potential contamination is
such as to make finding gunshot residue in the pants
pocket meaningless from any scientifically valid
standpoint. Had the ungloved handling and the
turning out of the pockets been known to the trial
court and an appropriate objection made, the GSR
testimony would have been excluded. Attorney Fred
Leatherman testified at the reference hearing that
had he seen the photo he would have made a motion
to exclude the GSR testimony. Because the GSR
testimony was one of only two pieces of evidence
from which inferences directly tying the defendant to
the shootings themselves could reasonably be drawn,
(the other being blood spatter) it would be hard to
say that an error in admitting the GSR testimony
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would have been harmless. That question, however,
is not a question raised in these proceedings.

36. The fact that GSR was found in Mr.
Stenson’s right front pants pocket would not be
admitted as evidence against him if the matter were
tried today. The Englert photos are the compelling
reason for such an evidentiary ruling. A
memorandum to the first PRP attorneys from
investigator Ron Bright (Exhibit 83) states: “We need
to hire an expert to look into GSR as that was one of
the nails in his coffin.”

37. However there was other evidence
against the defendant. The case was largely
circumstantial. In the “Respondent State’s
Prehearing Memorandum” beginning at line 11 on
page 10 and continuing through page 16, the State
summarizes the general nature of testimony which
was provided at Mr. Stenson’s trial. The court will
not attempt to summarize the 1994 trial here.

38. In “Petitioner’s Post-hearing Brief” at
page 9, Petitioner states: “The nonforensic evidence,
including testimony regarding finances, insurance
policies, demeanor, and Stenson’s own statements,
was at best ambiguous. Most of the forensic evidence
had little or no inculpatory value (fingerprints, blood
on wall, bullet lead analysis, gunshot residue from
Stenson’s hand).” This is correct as well.

39. Nevertheless, the State’s case presented
motive and opportunity which implicated the
defendant. The most significant evidence was
testimony as to blood spatter. Blood spatter found on
Mr. Stenson’s pants came from the blood of Mr.
Frank Hoerner, one of the victims. According the
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testimony at trial by the State’s blood spatter expert,
the defendant’s presence at the time Mr. Hoerner
was initially assaulted and before he was shot at the
location where the body was found was established
by the blood spatter pattern on the defendant’s
pants. The droplets would have been deposited on
Mr. Stenson’s pants when Mr. Hoerner was struck on
the head while standing in the driveway, or while he
was in a more upright position being dragged into
the room where he was ultimately shot and killed.
(VRP 1381 thru 1406.)

40. The blood spatter evidence and opinion
as to its ultimate meaning, while challenged by cross
examination, was not rebutted at trial.

41. The circumstantial evidence against Mr.
Stenson was strong. The GSR evidence made the
case stronger. The blood spatter evidence, however,
not the GSR evidence, was the most significant
evidence at trial. Even if one completely overlooks
the GSR testimony, the weight of the circumstantial
evidence against Mr. Stenson coupled with the blood
spatter evidence directly linking him to the initial
attack on Mr. Hoerner is compelling. The blood
spatter evidence is a hurdle too high. As long as it
stands this court cannot find that even without the
GSR testimony the result of the guilt phase of the
trial would “probably” have been changed.
Petitioners seek a different test under Brady as to
whether the new evidence would have “undermined
confidence in the verdict.” That is not a question
submitted to this court.

42. In death penalty cases there are two
phases. There is the guilt phase and there is the
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penalty phase. In the penalty phase, the jury is
requested to determine whether or not there are
mitigating factors justifying imposition of a sentence
other than death. Without GSR testimony one might
wonder whether or not the mitigation finding would
have been different. In order for it to be different,
the issue would be whether or not the lack of what
was, in the words of investigator Bright, “one of the
nails in his coffin”, would lead to residual doubt. The
State’s statutory death penalty scheme does not list
residual doubt as a factor for the jury to consider. A
request for a residual doubt instruction was
presented at trial, denied, and the denial of such
instruction was affirmed by the Washington State
Supreme Court. In Franklin v. Lynaugh, 487 U.S.
164, 108, S.CT. 2320, 101 L.ED. 2D. 155, (1988) the
Court held that residual doubt is not constitutionally
required to be a mitigating factor in death penalty
cases. Since the jury is not required by either
constitution or statute to consider residual doubt, it
would be difficult to speculate that they would have
considered residual doubt and “probably” have found
mitigation factors had they not been presented with
the GSR testimony.

CONCLUSION:

The court therefore finds that while the
evidence related to the Englert photographs would
have led to an exclusion of GSR testimony, that
exclusion would not have “probably changed the
outcome of the trial or proceeding”.

(b) Was the evidence discovered since
the trial and proceedings?
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43. While the parties knew Mr. Englert had
taken photos of the pants the full content of photos
were known only to Mr. Englert, Detective Martin,
and perhaps Mr. Walker. The new evidence is not
the photos as much as it is that the photos show the
pockets turned out with an ungloved Detective
Martin holding them. Only Mr. Englert and
Detective Martin would have known that had taken
place. (Detective Martin testified that he has a vivid
recollection that he had gloves on. He acknowledges
that his recollection is wrong. He stated that if he
had been asked in 1994 he would have likely recalled
even then that he had been gloved.)

CONCLUSION:

The court finds that the “evidence” shown in
the photos was therefore discovered since the trial.

(c) Could the evidence have been
discovered before the trial or proceedings by
the exercise of due diligence?

44. The testimony is that the photographs
were available to investigators representing both the
State and defense. The testimony of Mr. Englert is
that when met with the defense investigator Walker,
they met for lunch, and that the entire file which
included the photographs was on the table. Mr.
Walker’s reports note the existence of photographs
and describe several of them. Two copies of the
photographs were printed. Only one remains in Mr.
Englert’s file. Mr. Walker’s report states that Mr.
Englert suggested he get copies of the file and
photographs from the Prosecuting Attorney as it
would be cheaper. Mr. Englert told Mr. Walker that
Detective Monty Martin had a copy of the
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photographs (Reference hearing exhibit 16, note 7).
Mr. Englert was paid for mailing. The testimony at
the reference hearing was that neither Detective
Martin nor the Prosecuting Attorney recalled
receiving copies of the pictures. Mr. Englert testified
that he would not have released the pictures or his
file to the defense team without permission.
Prosecuting Attorney Bruneau testified that he had
never seen the photos nor knew the pants pockets
had been turned out on the fourteenth until 2010. A
motion for discovery of the Englert notes was filed
and argued and the notes were provided. However
at the same time the Prosecuting Attorney stated
that Mr. Englert would not be called as a witness.

The petitioner argues that because the
pictures contain potentially exculpatory evidence
they were required to be turned over under Brady
even though Mr. Englert was not a witness at trial.
Petitioner alleges that he had a right to rely on
disclosure under Brady and the discovery orders and
because of that there was not any lack of diligence in
failing to obtain the photographs at the time. In a
footnote at page 24 of the Petitioner’s Post Hearing
Brief, Petitioner notes:

At the time that Mr. Walker interviewed Mr.
Englert, the defense had no idea that
inculpatory gunshot residue existed and had
no idea that the pants were going to be
subjected to any further testing. Nothing in
either Mr. Englert’s notes or Sergeant
Martin’s report gave any hint that Martin had
turned the pockets inside out, much less that
he did so without wearing gloves.



76a

By the time gunshot reside became an issue,
the State had told the defense that Mr.
Englert would not be a witness. No one at
trial relied in any way on anything that Mr.
Englert said or did. There was no reason for
the defense to investigate Mr. Englert or to
believe that he possessed any evidence
relevant to gunshot reside. Nor was there any
reason for the defense to request photographs
from Mr. Englert, given that he was not a
witness and no one at trial mentioned or relied
in anyway on his photographs.

If due diligence means merely finding that
which is there to be found, that requirement would
apply to both parties. The Prosecutor would have
the same obligation to find the material and, under
Brady, would have had an obligation to provide the
material (that the pockets had been turned out on
the fourteenth) to the defense.

If, on the other hand, the concept of reason
applies to due diligence, then all of the surrounding
circumstances are appropriately viewed. Again, that
seems the more rational concept of due diligence.
Discovery in general requires some connection to an
issue to be worth pursuing. Mere “fishing
expeditions” for evidence are routinely prohibited.
Mr. Englert’s sole connection to GSR was that he
made a suggestion that the pants pockets be tested.

45. Nothing in materials provided to
defense stated that the Englert examination included
turning the pockets out and anyone being ungloved.
It was reasonable to assume, as defense did, that
nothing in Mr. Englert’s possession would have had
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any relevance to GSR or even to the case once it was
determined that Mr. Englert would not be testifying.

46. No attorney at trial or thereafter
realized the significance of the pictures to GSR until
the year 2009. Why would they? There was no
reason to suspect they would have any connection to
GSR. The ultimate discovery of that connection was
one of sheer chance.

CONCLUSION:

The court finds that defense counsel acted
with reasonable diligence at the time of trial and
thereafter as regards the discovery of the facts of the
pockets being turned out on April 14, 1994.

(d) Is the evidence material?

47. The evidence is material. The
information in the photographs of April 14, 1994, is
sufficient evidence to cause subsequent tests to be
wholly unreliable. Without that photograph or some
disclosure by the State of the facts it shows the
potential sources of contamination could be, and
were, easily explained away.

CONCLUSION:

The content of the Englert photographs
therefore are material to the issue of GSR testimony
and its validity.

(e) Is the evidence not merely
cumulative or impeaching?

48. The photographs would lead to the
elimination of the GSR evidence from the trial. They
are not merely impeaching. One might argue that
they are cumulative in that they simply present
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another possible source of GSR contamination. The
distinction, however, is that the content of the
Englert photographs do not merely show another
possible source of contamination, they show a
potential source of contamination which rises to such
a degree that subsequent finding of GSR in the pants
pocket no longer has any evidentiary viability in
light of the potential for unfair prejudice to the
defendant.

CONCLUSION:

However, because the evidence would not
“probably” change the outcome of the trial, the
discovery of the Englert photos and what they show
do not meet the “newly discovered evidence test.”

ANSWERS TO QUESTIONS RE PETITIONER’S
REASONABLE DILIGENCE IN ACTING ON THE
EVIDENCE:

The Washington State Supreme Court has
further requested the trial court to determine
whether:

1) Did Stenson act with reasonable
diligence in discovering the photographs in the
FBI file, see RCW 10.73.100 (1)?

RCW 10.73.100 sets forth time limits for filing
collateral attacks. Subsection (1) relates to newly
discovered evidence and waives the time limit “if the
defendant acted with reasonable diligence in
discovering the evidence and filing the petition or
motion;”

49. Mr. Stenson has been incarcerated since
his arrest in 1993. During all of that time he has
been represented by counsel with the exception of
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PRP No. 5. Does a defendant represented by legal
counsel have any duty to investigate or participate in
matters concerning his or her conviction beyond
counsel’s representation? This Court has been
presented with no authority on that issue.

50. To the extent that discovery involves
formal pleadings, as it often does, it would be unwise
to require an individual represented by counsel to
also perform his or her own discovery as it might
interfere with, or even be contrary to the purposes
and strategies of the attorney representation. A rule
requiring a defendant to independently seek out
evidence while represented by counsel would be
illogical.

51. Mr. Stenson, as is his right, chose to
represent himself in filing PRP 5 upon receiving the
Englert photos.

CONCLUSION:

The Court finds that Mr. Stenson acted with
reasonable diligence in locating the FBI file and the
evidence which is contained in the Englert
photographs. He reasonably relied on his counsel.

(2) Did Stenson act with reasonable
diligence in filing the “Personal Restraint
Petition (No. 83130-1)?

52. The State suggests that the Court set
some specific timelines within which a PRP should
be filed upon receipt of new information. The State
suggests reference to time periods used for other
rules and statutes or proceedings. Mr. Stenson faces
a sentence of death. Death penalty cases are
different. Although a year of active discovery
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preceded Mr. Stenson’s trial, issues of blood spatter
and gunshot residue came up only at the time trial
commenced. Mr. Stenson learned of the Englert
photographs on February 9, 2009. He mailed PRP
No. 5 to the Court on May 13, 2009, ninety-two days
later.

53. The FBI file was not provided to Mr.
Stenson’s counsel until May 21, 2009, after Mr.
Stenson had filed his PRP No. 5.

54. On January 15, 2009, Ms. McCloud sent
an email to Prosecuting Attorney Kelly requesting
assistance in obtaining the FBI file. The file was
produced on May 21, 2009, some 106 days later. The
complications of obtaining the file from the FBI
appear to be far less than the complications of filing
a Personal Restraint Petition, especially pro se from
an inmate held under the close custody
circumstances Mr. Stenson serves as testified to at
the reference hearing.

CONCLUSION:

The Court finds that Mr. Stenson acted with
reasonable diligence in filing Personal Restraint
Petition No. 5.

(3) Did Stenson’s counsel act with
reasonable diligence in discovering the
photographs and the FBI file? see Id.

55. This question is more difficult to
answer. Stenson’s trial counsel, as noted, did not
believe that the FBI file would contain any relevant
information. Defendant’s first Personal Restraint
Petition attorneys had it suggested to them that the
GSR issue be looked at closely but, based on limited
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resources decided to prioritize their investigation
into the blood spatter issue which they felt was more
significant. It was. Counsel for the PRP No. 6
requested the FBI file only when their curiosity was
piqued by the fact that Special Agent Peele’s bullet
lead analysis testimony was deemed to have
exceeded the scope the evidence could support and
after Mr. Shinn had come forward. None of the
attorneys at trial or thereafter, including the State’s
attorneys, felt that the FBI file and bench notes
would have contained information worth expending
energies on pursuing until after subsequent events
occurred. It is hard for this Court to second guess
counsel’s assessments and choice in the setting of
priorities. It is only with the advent of the Englert
photographs that the material in the FBI file
becomes potentially relevant. The FBI file was
requested as soon as the Englert photos were
discovered. As indicated, the photographs were
discovered not by design but rather by luck.

CONCLUSION:

The Court finds that at each stage of the
proceedings Stenson’s counsel acted with reasonable
diligence in discovering the photographs and the FBI
file.

(4) Did Stenson’s counsel act with
reasonable diligence in filing “Petitioner
Darold Stenson’s Motion to Vacate Conviction
or Alternatively Vacate Sentence of Death
Pursuant to CrR 7.8(b)”. Later accepted by this
Court for consideration as a Personal Restraint
Petition (No. 83606-0), see Order 569/113 (Oct. 1,
2009)?



82a

56. Defense counsel were in receipt of both
the Englert photographs and the FBI file as of May
20, 2009. The Motion to Vacate Conviction, etc., and
supporting documentation was filed in the Clallam
County Superior Court on August 7, 2009, seventy-
seven days later. During the time between receipt of
the photographs in January of 2009, and the filing of
the motion in early August 2009, defense counsel
were taking numerous steps to investigate the
meaning of the evidence and in preparing for the
post-conviction action taken. Under the
circumstances the Court does not find that the time
taken or the investigations made before filing were
unreasonable.

CONCLUSION:

The Court finds Stenson’s counsel acted with
reasonable diligence in filing the Motion to Vacate,
etc (PRP No. 6).

DATED this 16th day of April , 2010.

Respectfully submitted,

s/ Ken Williams
KEN WILLIAMS

JUDGE
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IN THE SUPERIOR COURT OF THE
STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLALLAM

[Caption Omitted In Printing]

Excerpt of Proceedings of Reporter’s
Verbatim transcript

REFERENCE HEARING
Day 1

[March 8, 2010]
_________________________________________________

***
[159]
[Testimony of Defense Counsel Mr. Leatherman]

***
Q. It was actually long before there was

any hint of gunshot residue - - any issues of that
being significant in the case; isn’t that correct?

A. We always had the gunshot residue
issue kind of hanging around there because I was
aware of having read the discovery of Mr. Stenson
being placed in the car. But it’s fair to say it was not
front and center in my mind or my thoughts. I was
more concerned about the blood spatter.

Q. And that’s because the blood spatter
was the most critical piece of evidence in your mind;
is that correct?

A. That’s the way it looked to me, yes.

***
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IN THE SUPERIOR COURT OF THE
STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLALLAM

[Caption Omitted In Printing]

Excerpt of Proceedings of Reporter’s
Verbatim transcript

REFERENCE HEARING
Day 2

[March 9, 2010]
_________________________________________________

***
[173]
[Testimony of Defense Counsel Mr. Neupert]

***
Q. And during the course of that hearing

Mr. Leatherman asked the Court for - - Judge
Williams for an order to turn over the rest of the
notes; isn’t that correct?

A. I believe that happened.

Q. Neither you nor Mr. Leatherman asked
the Court to direct the turning over of the Englert
photos; did you?

A. I don’t - - I don’t recall that we did.

Q. You certainly were aware by that time
that the photos existed; were you not?

A. Yes.

***
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IN THE SUPERIOR COURT OF THE
STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLALLAM

[Caption Omitted In Printing]

Excerpt of Proceedings of Reporter’s
Verbatim transcript

REFERENCE HEARING
Day 3

[March 10, 2010]
_________________________________________________

***
[51]
[Testimony of Mr. Englert]

***
Q. All right. And when you went with Mr.

Walker you had photographs of your meeting with
some of the things that had happened with Mr.
Martin on April the 14th, 1994?

A. Yes.

Q. And you showed Mr. Walker some
photographs?

A. I showed him the whole case file.

Q. Well, you don’t remember - - let me just
back up a little bit here. You don’t remember
specifically which photographs you showed to Mr.
Walker?

A. 3 sets of photographs, 3 separate sets,
all of them.

***
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[94]
***

Q. Back in 94, however, were practices
somewhat different?

A. Yes, ma’am.

Q. How were practices different at that
time?

A. Well, you know, there weren’t gloves
[95]

used like they should be. DNA is not what it is
today. Touch DNA did not even exist. STR and SPR
was up and coming at that time. It was only in the
late 80’s that DNA became very, very big around the
world. So we’ve learned a lot. We’ve learned from
our mistakes and there has been mistakes that were
made and they’re still being made today.

***

Q. What were the practices with respect to
- - you mentioned that the practices with gloves were
somewhat different. How were they different?

[96]

A. I can remember going to scenes even
with our medical examiner and not wearing gloves
and working with bloody scenes. He would come
there and I responded to many scenes, that was my
job, we didn’t wear gloves, booties, face masks. We
didn’t protect the scene. And that’s all changed.
We’d go to autopsies and sometimes gloves weren’t
donned. Now it’s all biohazard and masks and suits,
and if you go into that autopsy room you are not only
gloved up, but uniformed up.
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Q. So, in 1994, was it common for
detectives to wear gloves and handle multiple
exhibits?

A. That was common not to wear gloves,
yes. Some did, some didn’t.

***
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IN THE SUPERIOR COURT OF THE
STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLALLAM

[Caption Omitted In Printing]

Excerpt of Proceedings of Reporter’s
Verbatim transcript

REFERENCE HEARING
Day 4

[March 11, 2010]
_________________________________________________

***
[28]
[Testimony of Dr. Arvizu]

***
Q. Has the scientific reliability - - is there a

scientifically accepted background number

[29]

that you need to have of gunshot residue particles for
it to be forensically relevant to determine if the
surface was in a gunshot environment?

A. The scientific question that needs to be
answered with empirical data has never been
answered. Such testing has never been performed.
There’s no consensus in the scientific community as
to how many particles are sufficient to draw a
positive conclusion. That’s the case whether you are
sampling on a hand or whether you are sampling
clothing, it actually turns out as I hope we’ll discuss
to be much more complex for clothing.

***
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[30]
***

However, if there were only 4 particles or 2
particles or 5, we don’t know if that’s material or not.
Problem is somewhere in there there’s a line, but we
don’t know where that line is. It’s analogous to my
experience in working in the nuclear field. It’s
analogous to background information. It’s
imperative we understand how high the background
levels are before we go drawing conclusions about
whether or not a particular detection of some radial
nuclei is present or not. We have to distinguish
between what an ordinary

[31]

person and -- opposed to that environment would
experience versus someone who actually discharged
a firearm.

***
[79]

***
Q. All right. Now, bear with me because

you’ve testified to quite a bit. You indicated that you
had reviewed certain documents. Now, I take it from
your testimony about the documents that you
reviewed that you did not review the entire trial
testimony; is that correct?

A. No, ma’am.

Q. Were you aware that there was
testimony indicating that Mr. Stenson knelt near one
of two shooting victims and may have stumbled and
brushed up against him?

A. No, I was not aware of that.
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[80]

Q. Were you aware that there was
testimony that Mr. Stenson, and again wearing these
same pants that were collected, cradled his wife as
she lay in her bed where she had been obviously shot
in that bed?

A. I was not aware of that.

Q. Were you aware that Mr. Stenson was
interviewed -- was initially placed while wearing
those pants in a patrol car?

A. No.

Q. All right. And the patrol car would be
an environment that could be a gunshot rich
environment according your testimony; is that
correct?

A. That’s correct.

Q. You also made the statement at one
point that you could not say with scientific certainty
based on what you had said that the pants had been
in a shooting environment; correct?

A. Correct.

Q. Perhaps it’s not an scientific certainty,
but at this point with me presenting those facts to
you, would you not say given the testimony that he
may have stumbled against his partner and he
cradled his wife who had been shot,

[81]

that there was a fair certainty that those pants had
been in a gunshot residue environment. In a
shooting environment?
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A. Yes, ma’am, that’s true.

Q. Whether we call it scientific or
otherwise, that’s pretty much enough, isn’t it?

A. Yes, ma’am.

***

[98]

***

Q. Now, I think you’ve already said this
but let me say it another way, because you used this
term when you testified, I know it’s in your
declaration and I want to get it right here, maybe
you didn’t use it quite this way, but in your
declaration you said identification of a small number
of gunshot residue particles on clothing should not be
considered indicative of a recent association with a
discharged firearm.

Mr. Peele didn’t testify to that; did he.

A. Not in that specific manner, no, he did
not.

Q. And his final conclusion was that the
surface that was tested was consistent with being in
an environment where gunshot residue particles are
present?

A. Correct.

Q. And that’s an absolutely correct
conclusion?

A. That is a correct conclusion.

***
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[99]

***

Q. Okay. And Agent Peele told the jury,
and you’ve reviewed the testimony, that
interpretation of clothing was particularly
problematic; didn’t he?

A. Yes, that was my recollection.

Q. And even said the hands is the
important thing?

A. I vaguely remember that. I didn’t pay a
lot of attention to the hands talk since there was no
hands data.

***

[105]

***

Q. Now, you’ve already said Agent Peele’s
testimony was correct?

A. Factually accurate.

Q. Factually accurate?

A. Yes, ma’am.

***

[119]

***

Q. And Agent Peele basically tells Defense
investigator that he assumed that this test was done
early on in the investigation?

A. Yes.
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Q. So clearly he didn’t know?

[120]

A. That’s correct.

Q. And says in answering the question as
to whether this test would be of value if it had not
been done early on, the question has anybody gone in
to those pockets; correct?

A. Correct.

Q. And that clearly is correct, isn’t it, and
particularly in the light of the circumstances of this
case?

A. Indeed.

Q. And if you can’t answer it, he goes on,
you can’t exclude the possibility of transfer?

A. Correct.

Q. And transfer for those purposes would
be the same as contamination; correct?

A. Yes.

Q. Paragraph 4 -- excuse me, 15 on page 4 -
- excuse me, I skipped one, back up to paragraph 14?

A. Okay, on page 4?

Q. Yes. Agent Peele discussed at some
length or suggested and described why chain of
custody was important; didn’t he?

A. Yes.

Q. And when he’s talking about chain of

[121]
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custody there, he’s also talking about what you
talked about just a few minutes ago, part of the
collection?

A. Conditions.

Q. Conditions, excuse me, and paragraph
15, Agent Peele tells the Defense investigator and he
does not say it this way but this is the inference from
it, that it was not a perfect collection?

A. um --

Q. That’s a fair –

A. It was not perfectly documented.

Q. So he explains that there are problems
with documentation?

A. Yes.

Q. And it appears on page 5 that the
Defense investigator – this is not necessarily
something that Agent Peele told him but there’s a
suggestion for some follow up; isn’t that correct?

A. Yes.

Q. So, it is not fair to say, Ms. Arvizu, that
Agent Peele told the Defense investigator albeit in
much simpler terms and perhaps a little bit
incompletely, pretty much what you’ve just told the
Court today at least with respect to collection

[122]

and contamination?

A. He certainly raised the issue.

Q. And at some length, did he not?
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A. Yeah, I don’t –

Q. I mean –

A. -- agree with everything.

Q. He’s explaining the principles?

A. Yes.

***
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IN THE SUPERIOR COURT FOR THE
STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLALLAM

[Caption Omitted In Printing]

EXCERPTS OF VERBATIM REPORT OF
PROCEEDINGS

July 13, 1994
_________________________________________________

***

[3118]

***

MR. LEATHERMAN: Basically, your Honor,
what has happened is that we have a conflict
regarding the tactics that we should employ in terms
of defending against the charges during the guilt
phase.

It’s my -- well, I won’t say just my. It is Mr.
Neupert’s and my opinion as well as the opinion of
the two investigators who are assigned the case who
have done a lot of investigation that the guilt phase
is not win-able and we do not want to do anything
during the course of the guilt phase which in our
professional judgment would create problems or
prejudice Mr. Stenson’s defense in the penalty phase.

Put another way, from the perspective of the
lawyers, the only issue in this case is whether Mr.
Stenson lives or dies. . . .

***
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IN THE SUPERIOR COURT FOR THE
STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLALLAM

[Caption Omitted In Printing]

EXCERPTS OF VERBATIM REPORT OF
PROCEEDINGS

July 18, 1994
_________________________________________________

***

[78]

[Testimony of Deputy Fuchser]

***

Q. All right. First of all, when you were
interviewing Mr. Stenson you were
interrupted by Sergeant Turner; is that right?

A. Yes.

Q. And what did he want you to do?

[79]

A. He had a concern that there might be a
possible contamination problem within my
patrol car due to chemicals that are found in
firearm primer.

***
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IN THE SUPERIOR COURT FOR THE
STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLALLAM

[Caption Omitted In Printing]

EXCERPTS OF VERBATIM REPORT OF
PROCEEDINGS

July 19, 1994
________________________________________________

***

[292

[Testimony of Sergeant Turner]

***

Q. Sergeant Turner, when you arrived do you
recall what Deputy Fuchser was doing?

A. Deputy Fuchser had just opened the door, the
passenger door in the front to allow male
subject into the front seat who did sit down.

Q. That male subject was later identified to you
as whom?

A. Darold Stenson.

Q. Had you ever seen him before?

A. No, I had not.

Q. Now did Deputy Fuchser brief you on the
situation as he knew it up to that time?

A. Yes, he did.
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Q. And did you direct him, well, was he
interviewing Mr. Stenson?

A. Yes, he was.

[293]

Q. And did you direct him to continue his
interview someplace else?

A. Yes, I did.

Q. Why was that?

A. I wanted to ensure that there would not be
any A.B. contamination, A.B. being some
elements that are present in primers of most
ammunition. I wanted to ensure that there
was no transfer from a patrol car in the event
that there was a dirty gun or some other
substances within the vehicle, and I wanted
him out of that environment. I’m sure there
was no transfer of these particles if they were
present in.

***
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IN THE SUPERIOR COURT FOR THE
STATE OF WASHINGTON
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PROCEEDINGS

July 25, 1994
_______________________________________________

***

[580]

[Testimony of Detective Dalton]

Q. Now, that may show -- or antimonium barium
are chemicals that may be found in gun
powder; is that correct?

A. That’s my understanding; correct.

Q. And these results may show a person was in
such an environment; is that correct?

A. That’s correct.

Q. Not necessarily whether or not they shot a
gun?

A. That’s true.

Q. We are talking about shooting environments;
is that right?

A. Shooting environment.

***
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***

[1084]

[Testimony of FBI Special Agent Peele]

Q. And as a result of your examinations, what
conclusions or opinions did you come to with
regard to these swabs taken from the
defendant’s hands?

A. The amounts of antimonium and barium
present are what I call insignificant; meaning,
I have no way of relating those to the amounts
that I would expect on someone’s hands who
has been in an environment of gunshot primer
residue.

Now why is that? There are a number
of potential reasons that would explain that.

One is, obviously, they are not
associated with the firearm. Another one
which, again, I can lay no probability to is that
the material was not deposited on the hand at
the particular time.
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You see this photograph here but there
can be many reasons and many things that
preclude enough material getting on the
hands. Not the least of which is just how the
gun is designed and how the shots are fired.

The other is if it was there, it could
have been removed via wiping or washing
which is very easily done in a matter of a few
seconds if you are washing your hands.

And because of not finding it and not
knowing the probabilities why you didn’t find
it, then no

[1085]

conclusion can be drawn as to what that
particular result means.

***

[1086]

Q. Would you explain to the jury, please, Mr.
Peele, what were your conclusions with regard
to the swabs taken from the hands of the
victim Mr. Hoerner?

A. The amounts of antimonium barium found on
all of the sets of swabs but one was
insignificant like the previous result.

On one surface on the swabs from the
palm of the left hand the amounts are
consistent with what you would expect from
someone being in an environment of gunshot
primer residue.
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In other words, their hands possibly
being in that cloud or coming into contact with
something that was in that cloud. Coming
into a lot of contact with it.

***

[1089]

Q. And would you explain to the jury the results
of your examination and any opinions or
conclusions that you drew from those
examinations?

A. Okay. The pieces were again given Q
numbers. Q85 is a dab from the right front
pocket of the pants. Q86 is a dab from the left
front pocket of the pants. On Q86 we did not
find any particles of gunshot primer residue
during our analytical process. For what
reason we don’t know. We just didn’t find any.

On Q85 we did find particles of gunshot
residue to the surface represented by those
samples, in other words, what was sampled
came into contact or came into this
environment of gunshot primer residue in
some way or another, meaning contacting a
contaminated surface or being in the vicinity
in order to get that material in it. Those
particles were found on Q85 from the right
front pocket.

Q. If a surface containing residue, evidence of
residue that you just talked about was not
itself in the vicinity of a shooting environment,
would it be the result of having been
transferred from something else?
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A. Yes, sir, it would.

Q. If my hand is in a shooting environment and I
receive gunshot residue, may I transfer it to
something else

[1090]

by touching something else?

A. You could transfer some of it over. The more
you touch something else, the more potential
you could transfer it.

***

[1091]

Q. Just a few questions about the general nature
of the science that you were asked to do and
actually did in this case.

As I understand it from your testimony,
the antimonium and barium are components
of most primer mixtures and so they are
commonly found in gunshot primer residue; is
that right?

A. Yes, sir, that would be correct.

Q. And that significant levels of antimonium and
barium can be deposited on the hands of
someone who discharges a firearm; right?

A. That’s correct. Yes, sir.

Q. or is near a firearm when it is discharged?

A. Yes, sir, that’s correct.

Q. Or handles a contaminated firearm or
ammunition component; is that correct?
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A. Yes, sir, that’s correct.

Q. And significant levels of antimonium barium
on the hands of individuals that are not
recently associated with firearm or
ammunition component are rare?

A. That’s correct.

Q. So if significant levels are not present of
antimonium barium, then there are a number
of possible conclusions which can be drawn.

First of all, that the individual from
whom the

[1092]

swabs were taken or the dabs was not in an
environment of gunshot primer residue?

A. That would be one thing, yes, sir.

Q. Another possibility would be that they were
but they didn’t get significant amounts of
residue on their hands?

A. That’s correct also.

Q. Or they did get significant amounts of gunshot
primer residue on their hands but removed
some or all of the residue before they were
swabbed?

A. That’s right. Yes, sir.

Q. Or their hands were swabbed improperly?

A. That obviously could be the case as well.
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Q. And the state of the science is such that or the
crime laboratory for which you work will not
assign any relative likelihood to any of those
possibilities. Any one is just as probable as
the other as far as the FBI laboratory is
concerned; is that correct?

A. Yes, sir, that’s correct. I might say it might
not be any one is just as likely as the others.

But assigning the probabilities to the
potential for each one to happen is where the
situation can’t be done.

Q. So you draw the line then at being able to
make those

[1093]

sorts or predictions?

A. Yes, sir.

***

[1102]

Q. Agent Peele, back to the subject of, I think it
was Exhibit 88 which has previously been
identified as a swab from a Deputy Charles
Fuchser’s car seat.

And I believe you indicated that you did
not and as far as you can determine no one at
the FBI laboratory did analysis of that or
those swabs, I should say, that are in Exhibit
88?

A. That’s correct, sir.

***
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[1103]

***

Q. Speaking hypothetically, if there had been
gunshot primer residue on the seat or in the
interior of Deputy Fuchser’s car and an
individual sat on that seat or put their hands
down on the seat and came in contact with
such residue, would you expect the residue to
transfer to their hands?

A. I don’t know whether or not it would have. I
don’t even have an expectation, because of
what may or may not be there. It’s possible
that if there were particles on the surface and
not down in the inner woven fabric that they
could be transferred. That’s true. I don’t
know what all the possibilities might be.

***

[1106]

Q. And you found some evidence of gunshot
primer residue when you conducted that
examination; is that correct?

A. Yes, sir. From the right front pocket.

Q. All right. Now when did you do your analysis?
Can you give us a date?

A. The analysis took place in May of this year.

Q. 1994?

A. Yes, sir.
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Q. And were you provided with any information
relative to when the dabs that you analyzed
were taken?

A. I am -- I do not remember exactly how much
information I had. I know I would have asked
that question. I did not write down any
specifics on it but in general I asked when
things are done. I don’t know in this case.

Q. Is it usually the case in the analysis that you
perform that the dabs are done sometime
relatively close in point of time to the seizure
of the evidence that you are examining?

For example, here you were examining
some dabs from the pocket of a pair of pants.
Is it usually the case based on your experience
that the dabs that you are analyzing would
have been taken around the time that the
pants themselves were taken into evidence?

[1107]

A. In general I don’t do analyses on clothing
because of the interpretation problems. So we
aren’t usually faced with that situation. You
want things done as quickly as they can,
especially on the hand. The hand is the
important thing.

Q. Now if -- let’s assume, hypothetically, that
approximately a year went by from the time
that the pants were taken into possession by
the Clallam County Sheriff’s Office and the
time that the dabs were taken and then
submitted to you for analysis.
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Would you have any concerns about
what had been done with those pants during
that period of time prior to dabs being taken?

A. The particles there are not removed if nothing
is physically done to the surface. Or in this
case, let’s say, the interior of the pocket. If
things come in contact with the interior of the
packet, things are removed from the interior of
the pocket, then the potential for removing
particles comes into play. Potential for adding
contamination comes into play.

So depending on what’s being done and
what happens to the interior of that pocket, if
nothing happens to the interior of the pocket,
then nothing is disturbed.

[1108]

If the interior of the pocket is used for
everything, then something can happen to the
particles. Taking away or adding.

Q. Exhibit 149, which I think is in evidence, I
believe you might have it there in front of you.
This is the photograph of the gun being
discharged?

A. Okay.

Q. Would gunshot primer residue in this
situation be deposited on the gun itself as well
as perhaps on a hand holding the gun, pulling
the trigger and so on?

A. Yes, sir. It could be deposited on the gun itself
because that also is a surface in the vicinity
that is engulfed by this cloud.
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Q. If a person had recently fired a gun and - -
strike that.

If a person not having fired a gun
picked up a gun that had been recently fired,
would it be reasonable to suppose that they
might get gunshot primer residue on their
hands although they did not fire the gun?

A. Yes, sir, it’s possible to just handle a gun and
get this material on your hands if that gun has
recently been fired and has the material on it.

***
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IN THE SUPERIOR COURT FOR THE
STATE OF WASHINGTON

IN AND FOR THE COUNTY OF CLALLAM
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PROCEEDINGS
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_________________________________________________

***

[1714]

[Prosecutor’s closing argument]

***

This case is proven by the mass of evidence
that you have received. Some of which is the
gunshot residue. That evidence was presented to
you by Mr. Peele from the FBI.

Now, we know that Frank Hoerner’s left palm
had residue that was associated or could be
associated with having been in a shooting
environment. We know that the defendant, the
swabs taken of the defendant’s hands were clean,
negative, which could mean that they were never in
a shooting environment or that they had been in a
shooting environment and cleaned; that is, washed.
Or wiped or deposited elsewhere. And we have
gunshot residue in the right trousers pocket of the
defendant’s pants.

***
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***

[1751]

[Defense attorney’s closing argument]

***

Now, when that happened, that is the same
time that Sergeant Turner was arriving and
Sergeant Turner could see Mr. Stenson either getting
into or sitting in the front seat of Fuchser’s patrol
car. That’s when Turner went up to Deputy Fuchser
and spoke to him to tell him the first order of
business was to get Mr. Stenson back out of the car.
Get him out of the car. Don’t let him sit in your car.
And Sergeant Turner told us the reason that he felt
that way about it, that he felt so strongly, was that
he was worried about what is called AB
contamination. Gunshot residue.

We know from the testing we heard about that
when a person’s hands or clothing is tested for

[1752]

gunshot residue, the chemicals that they are looking
for are antimonium and barium. The concern was
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that if Mr. Stenson was in a patrol car, that his
hands could become contaminated either from
primers or being around a weapon. Something of
that nature. And the only gunshot residue that was
attributed to him was in the right pocket of his jeans.
Nothing on his hand. Nothing on his arms. Nothing
on his shirt. Nothing on the exterior of his clothing.

The only trace, if I can call it a trace, that was
found was on the inside of his pants pocket and that
certainly is consistent with Sergeant Turner’s fears
being confirmed, that he picked up some sort of a
trace out of the inside of that car, evidently put his
hand in his pocket and then within an hour turned
the pants over to Detective Sergeant Martin.

The reason that I bring that up is that you
would argue that the presence of this gunshot
residue is certainly proof that he handled the
firearm. That he literally pulled the trigger two
times. That would be circumstantial evidence
because there is no direct evidence to tell you how it
came to be on his hands.

But when you read that circumstantial
evidence instruction, it tells you that you look to see
if you

[1753]

can infer an exclusion from it. But if you are not it
doesn’t tell you, you can reach one conclusion and
only one conclusion to the exclusion of every other
reasonable point that can be made from that. And
that’s the point that’s made. He was present in the
patrol car. Concern was that he would get some
traces on his hands. They were found in his pocket.
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You also recall when those pants were
received at the FBI laboratory in Washington, D.C.
for testing. The first person who received those and
handled those garments was the Special Agent J.R.
Williamson who is in charge of the firearms section.
From his own testimony handles firearms on a
regular basis. Handles cartridges, primers, all of
these. The sort of AB traces that were found in the
pants. So the State can’t tell you at what point in
the chain this happened.

My point is it could have happened at any
point along that chain. And none of that is either
direct or circumstantial evidence of my client having
handled the firearm that is in evidence. And the
State has acknowledged to you that that firearm
can’t be traced to Darold Stenson. There’s nobody
who has come to court to testify that they could make
any connection to Darold Stenson and that
weapon. . . .

***

[1767]

***

This other exhibit that I have here, I pulled it
out, so I guess I meant I wanted to show it to you.
This is Exhibit No. 88. This is the gunshot residue
test kit from Deputy Fuchser’s car. The reason I’m
showing it to you now is because you

[1768]

remember from the testimony, my comments earlier,
this was never tested. You don’t know if there was
gunshot residue present in Deputy Fuchser’s car or
not.
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So from that you can not rule out the
likelihood that if the gunshot residue came to be in
the pants because of Mr. Stenson putting his hand in
the pocket, that that was the source of it.

***
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PRIVILEGED AND CONFIDENTIAL
ATTORNEY WORK PRODUCT

MEMORANDUM/REPORT
July 20, 1994

RE: Darold J. Stenson
WIC Case No. 931180

NOTES FROM INTERVIEW OF SPECIAL AGENT
ERNEST R. PEELE
FBI LABORATORY
WASHINGTON D.C.
(202) 324-3552
INTERVIEW DATE – JULY 20, 1994

1. Peele is actually a Special Agent and has been
a special agent for 17 years. He had been in a
laboratory in Washington D.C. for 14 years.

2. Peele said that he did the gunshot residue
tests on this case and also did the analysis of
the lead content of the bullets to determine if
they came from the same weapon. Our
discussion only related to the gunshot residue
test performed.

3. Peele explained that he has never seen the
pants which, of course, are called Q18. Peele
also explained that he did not do any of the
blood analysis on the pants. Peele also
assumed that the swabs or the daps for
analysis were taken from the pants very early
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in the investigation. He does not have in his
notes whether or not he asked that question
but he assumes that the collection was made
early in the investigation when the evidence
was preserved and simply sent to the lab for
analysis in May of 1994 after being stored
following the collection process.

4. Peele said that a question should be asked
about the chain of custody and the timing of
the collection of the gunshot residue from
inside the pants. Peele said that early on the
lab analyzed swabs taken from Stenson’s
hands for analysis of gunshot residue. He said
that that kind of test was what he referred to
as a bulk test and the results of those tests
were inconclusive with respect to D.J. Stenson.
The same bulk type collection was done with
Frank Hoerner and gunshot residue was found
in the left hand of Hoerner. Peele explained
that the test for collecting from the hands
using the bulk method entailed simply using a
collection kit involving a swab like a Q-tip
which is run over the hands to collect
whatever is on the surface.

5. The test done for the pants is a dap test which
is slightly different and designed to pick-up
gunshot residue off of other types of surfaces.

6. Peele explained that the gunshot residue
would obviously come through the air. Most of
it going out the barrel of the gun. But it can
also be transferred and it certainly can
disappear over time simply through movement
and clearly through washing and the like.
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7. The presence of gunshot primer residue simply
means that the surfaces are in the vicinity of a
discharging firearm or in the vicinity of items
relating to that discharging firearm such as
the gun itself or spent cartridges or clearly the
hands of a shooter or a victim. The residue
can leave the hands from simply moving
around or it can be dissolved in water.

8. I asked Peele if both the bulk type test and the
particle test can be done on the hands and
Peele said that could be done. The particle
test should be done first and the bulk test
should be done second if those two are to be
conducted on the same surface.

INTERVIEW CONTINUED

Interview Date: July 20, 1994

1. Mr. Peele said the backs of the hands are
usually used for the particle test and the
palms of the hands are used for the bulk test.
Peele said there are any number of ways and
there are all kinds of opinions as to which is
the preferable way to collect samples.

Peele said they have since stopped doing any
tests which analyze gunshot primer residue
evidence because they do not have the
resources to do everything they could do and
this is one of the exams that has been chosen
as a place in which they will stop until at such
time there are reinstated resources.

3. Peele said under appropriate situations
gunshot primer residue evidence can be very
beneficial in trying to determine something. If
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someone is accused of shooting a gun and they
claim they have had nothing to do with it and
you find this material on their hands then
their claim should be changed. There is an
inconsistency there. On a victim’s hands shot
at close range it really does not tell you
anything you do not already know.

4. Peele explained that the dab test is actually
the particle test and the swab test is the bulk
test. The swab test was done on D.J.’s hands
and nothing conclusive could be drawn from
that test. Peele said he assumed the dab test
was done on the pockets during the early
stages of the investigation before everything
was handled or fooled with. In answering the
question as to whether this test would be of
value if it had not been done early on depends
on the question “Has anybody gone into those
pockets?” Peele said if you cannot answer that
you cannot exclude the possibility that the
gunshot residue could have been transferred
from somewhere else or some other situation.

5. Again Peele said if the pockets had not been
gone into there would be no reason to believe
that anything was transferred. We have to
find out when the collection was done on the
pocket.

6. Peele was asked whether spent casings or
bullets would leave gunshot residue and he
responded that residue should not be
transferred from handling ammunition but
that “yes” it would be transferred from
handling spent ammunition components.
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7. Hypothetically, if you were wearing your pants
a couple of nights before and put some shells
in them this could be another explanation for
how the gunshot residue got there. Residue
could also be transferred from handling a gun
that was previously fired but uncleaned and
then putting your hands in your pockets.

8. Peele said basically anywhere gunshot primer
residue is found indicates that those surfaces
have been in contact with the effect of a
discharged weapon. It could be the gun itself,
the hand holding the gun, ammunition fired,
or fired ammunition components. Peele said
the conclusion to be drawn from the presence
of gun shot primer residue is that the surface
on which the residue was found was in contact
with “the effect of a discharged weapon”.

9. Peele said he performed his analysis from the
bulk collection process initially and then on
May 20, 1994 Peele was asked to analyze the
particle collection that had been done on the
pockets of the pants.

10. Peele was asked whether there was a
distinction between types of gunshot residue
and he responded that most ammunition is
put together pretty much the same way. Peele
said the amounts of gunshot residue found
would not tell you anything because you would
not know how the sample was collected. Peele
said reconstruction is a hard thing to do.
Basically, any attempt at reconstruction is
fraught with potential problems because you
have to make the most reasonable conclusion
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from things that you can. The bottom line is
that you can show the surfaces came into
contact with something related to a recent
gunshot. This is about how far you can
reconstruct.

11. Peele said this information is useful because
somebody has to come up with an explanation
for how the gunshot residue got where it was
found.

12. Peele said he also performed the lead
composition analysis of the bullets. Peele said
this test proved that the bullets came from the
same weapon.

13. Peele said his department is rapidly becoming
a smaller and smaller group and that mainly
now his existence is pretty much dedicated to
composition work on bullets. Peele said he
does extensive work in this area.

14. Peele suggested that we determine the chain
of custody in relation to when the samples
were taken and who was around the pants
prior to that time. Peele said if the pants
came into the lab and there was no reason to
go into the pockets they should not have been
disturbed but that question needs to be asked.
If the pockets were sampled as they were
being “checked in”, in terms of the evidence,
then that is your answer right there. Peele
was asked if a police officer went in with his
hand to check for something in the pockets, if
would this disturb the chain of custody. ·Peele
responded that it would depend on the nature
of it, whether or not they used gloves, whether
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or not they just felt the pocket similar to a “pat
down” to see if something is in there. Peele
said “With all of the things that are running
around these days if there was blood on the
pants he hopes they were using gloves for
their own protection. If that was the case a
glove would not transfer anything from a
police officer.”

15. Peele was asked if he asks where on the
pocket the sample came from and he said he
had a feeling they would not be able to tell us
much about this because it probably was just a
dabbing of the inner surface or possibly the
entryway into the pocket. Peele said either
way should not be much of a concern. Peele
said a perfect collection would note this.

16. Peele was asked whether it was explained to
him why the particle test was to be done.
Peele said the test is done because there is the
expectation that there is a shooter involved
and this is why they are doing it. Peele said
the time frame and the issue of this test being
asked for over a year after the murders does
not really matter because at some point in the
investigation the test becomes reasonable to
do and it may be because everybody had
overlooked this up until that point. Peele said
he does not ask those types of “why” questions.
Peele said the only question he has is if it is a
case where someone is accused of being the
shooter and if this test might answer that
question. Peele said he does not want to waste
his time or theirs on an “idea” that this test
might produce something.
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Follow-up Questions for Peele

8. Talk about how much residue can be
transferred from one person to another and
whether that happens very much or whether
they can tell anything from that.

INFORMATION CONTAINED IN THIS
DOCUMENT IS SENSITIVE AND SHOULD NOT
BE DIVULGED TO ANY UNAUTHORIZED
PERSONS, WHOSOEVER. IN ACCEPTING THIS
DOCUMENT, CLIENT ACCEPTS
RESPONSIBILITY FOR ANY LIABILITY ARISING
FROM FAILURE TO PROPERLY SAFE-GUARD
THE INFORMATION CONTAINED
HEREIN.931180.M59
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PRIVILEGED AND CONFIDENTIAL
ATTORNEY WORK PRODUCT

MEMORANDUM/REPORT
June 13, 1994

RE: Darold J. Stenson – Rod Englert
WIC Case No. 931180

NOTES FROM INTERVIEW OF ROD ENGLERT

Date: June 7, 1994
In Portland, Oregon

1. Mr. Englert said he knows Mike Grubb from
work on this case and other cases.

2. Mr. Englert said his notes regarding the pants
show that the larger seven spots of blood are
transfer patterns. The spots down farther are
medium velocity spatter, the others are
medium velocity spatter, some stains and
there are also some low velocity droplets.
Mike Grubb calls these low velocity droplets
spatter, or “not transfer” compared to
Englert’s opinion of them as being transfer.
Englert said there is a difference of opinion
the lawyers should have a “field day”· with.

3. Mr. Englerts said he has shown these to two
separate blood spatter expert scientists and
they both have agreed that they are transfer
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patterns. Englert said both of these experts
gave this opinion in the presence of Monty
Martin. Englert said Mike Grubb does not
have much experience in blood stain
interpretation but has a good science
background. Englert said what Grubb says is
not “that big a thing” and that “what is on the
pants and other areas is the key and is what
matters.”

4. Mr. Englert said there were patterns on Frank
Hoerner’s jackets which were consistent with
the blood on D.J.’s pants.

5. Mr. Englert said he gave copies of all of his
reports to Monty Martin immediately after he
completed the work, therefore, his copies
should not be altered, and his copies can be
compared with the originals in court.

6. Mr. Englert explained the different “velocities”
of blood spatter. Medium velocity is from
blunt trauma. High velocity is from a gun
shot and low velocity is from blood being wiped
or from droplets dripping onto something.
There is not impact or trauma involved in a
low velocity transfer.

7. Mr. Englert said Monty Martin has
photographs he took of Hoerner’s pants and
gray nylon jacket. He also gave him copies of
all of his notes.

8. Mr. Englert said the blood spatter down at the
bottom of the pant legs is the key and that this
blood should be tested. The blood on the
bottom of the pants are inconsistent with what
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D.J. said occurred and are consistent with
blunt trauma because it landed exactly where
it would land if one were to receive the blow
that Dr. Brady described in his report.
Englert said it would take more than one blow
to deliver this spatter and there was more
than one blow. Englert said the blood farther
up on the leg is consistent with the movement
but the blood higher up is inconsistent with
that type of movement.

9. Mr. Englert said he made the suggestion that
the gravel at Hoerner’s drive be tested to
determine if it matches that found in his
pants.

10. Mr. Englert said he has not seen the
photographs from the luminal testing.

11. Mr. Englert said he was contacted by Monty
Martin because of his expertise in the field.
Englert said he and Monty Martin looked over
the case and looked at everything. Englert
said he took the time to review the case and
make a list of suggestions. Englert said he
read and reread the case. The prosecution
said they did not understand how the pants
and the clothing related and did not know
what they had. Englert said he told them he
needed to look at the pants and Monty Martin
brought them down and they went to a
forensics laboratory down the street and they
came up with these conclusions as to what
type of blood stains they were. They then
tried to match up the blood with the events
Stenson said had occurred. They did not
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relate, so they tried to determine what the
stains related to. The blood was shed and it
was consistent with body contact with some
object that was bloody and spread out over an
area where it transfers in that same pattern.
They found this on the left shoulder of
Hoerner’s jacket and this was consistent with
the movement of D.J.’s body. There was also
drops of blood from where gravel was, into the
house, more blood is shed. Englert said this is
totally inconsistent with what D.J. said about
having run in, checked Hoerner’s pulse, ran
upstairs and was holding his wife. Englert
said he has made this analysis by looking at
the whole picture and the consistencies and
inconsistencies.

12. Mr. Englert said unless he sees something
different in the luminal pictures he will stick
by this theory. Englert said Monty Martin
told him that the pictures had come out well
and seemed to back-up their theory.

13. Mr. Englert said he had to advise Mike Grubb
how to do luminal testing because the State of
Washington does not use it very much.

14. Mr. Englert said his theory comes from
comparing what Stenson said and the evidence
on the pants. Englert said the blood on the
bottom of D.J.’s pants could not have gotten on
them from anything other than some type of
blunt trauma which occurred someplace. Mr.
Englert demonstrated how a droplet of blood
when dropped falls with the tail pointing
down. The medium or hard velocity spatter
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have tails which go in another direction.
There is some blood which has come from the
ground up or from some place below the place
of impact. Blood cannot hit the ground and
then bounce back up. Englert also
demonstrated how blood would fall when
coming at an object at a medium velocity.

15. Mr. Englert said it is possible to look at the
blood evidence and get some general idea of
what happened without having been given
details of what actually occurred. It could be
determined that the pants were in close
proximity to where impact was made upon
blood that was not on the pants prior to that
impact. It could also be said with certainty
that it was low to the ground where it occurred
because it is going in that direction.

16. Englert said he can tell what angle the blood
came from because 90 degrees is straight down
and 45 degrees is about half way. The more
acute the angle the more elongated the blood
droplet. Water makes the same geometric
design as blood would.

17. Englert said in this case, we have four
separate actions that could not have occurred
at the same time. Englert said this is the type
of thing that his articles are written on.
Englert said he is an expert in manipulated
and staged scenes.

18. Englert said the articles he has written are
listed on his Curriculum Vitae. One in
particular is called “Accidents, Homocides or
Suicides”, which was published in 1985 by the
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National College of District Attorneys. This
article talks about the use of luminal and
blood stain interpretation. Englert said Monty
Martin or the prosecutor should have a copy.
Englert said he has been working in this field
for thirty years and has been consulting as an
expert since 1975. He is qualified in
approximately 15 courts in the United States.
He does a lot of work on the East Coast.

19. He agrees with Grubb that D.J.’s alleged
staged suicide is not as bad as some. Mr.
Englert says that usually if they just do it and
never touch the body or move the body they
would probably have the best results.

20. He is exposed to thousands of cases a year, in
his teaching he has what is called an
“unresolved homicide class” where people
bring cases and they go over and over them.

21. He says that he can ·tell what will happen
before it is done because he has seen so many
things done, e.g. if you were to take a baseball
bat and smash a hand, he would know what
that would do to the hand before you did it,
because he has seen it before.

22. The FBI does not make the analysis of blood
stain interpretation because the analysis takes
a lot of time and an expertise that they have
not had any particular reason to develop.

23. Mr. Englert showed his working copies of the
pictures of the left leg, the outside of the leg
and the inside.
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Englert explained “There is the cut-out. Do
you see something that is important here? 1,
2, 3, 4, 5, 6, 7. They are all the same size.
They are all the same size and no little ones.
plus they saturated through the other side.
Usually they won’t do that”. Englert was
explaining the photograph that showed a
matching pattern of the seven spot stain on
the pants.

There was a photo of Monte with the pants on.
He put them on and kneeled down. Although
there is a difference in body type, it did not
matter for what they were doing.

Englert says he has a confidence level from
doing something over and over again for years
and years.

It would be in the best interest of this case if I
could say it was airborne blood. Where in
there would he get airborne blood?

There is one scientist like Mr. Englert in
Florida whom he did not name. He also listed
five or six other cities where there were other
similar experts.
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PRIVILEGED AND CONFIDENTIAL
ATTORNEY WORK PRODUCT

MEMORANDUM/REPORT
June 8, 1994

Re: Darold J. Stenson – Rod Englert
Case No. 931180

NOTES REGARDING INTERVIEW OF ROD
ENGLERT

1. Rod Englert is a very pleasant and honest
looking individual. Actually both Brady and
Englert are both very honest and decent
looking individuals. They both have beards
which make them look more distinguished.
Brady knows Rod Englert quite well and said
he is the ultimate sales person. Brady said of
Englert that there is no better salesman alive
in any field. Englert also has stated himself
that he has complete confidence in his work
which allows him to speak authoritatively and
convincingly.

2. Englert has a complete work-up of all of his
analysis of the crime scene completed to date.
He has a lot of notes and he has done quite a
bit of work. All that work has been given to
Monty Martin and a complete copy of the
report has been provided to Monty Martin. All
of the work is done in his own handwriting.
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Pictures of D.J.’s pants were drawn by Rod
Englert and his reports are hand written.
They appear to be at least 20 pages in length.
Also, Englert has three packages of rolls of
film which have been developed and which he
showed to me. These are his working
photographs of the evidence. They show all of
the areas where the blood is shown on D.J.’s
pants.

3. The blood on D.J.’s pants has to be tested
because it is not clear whether or not it is
Frank Hoerner’s blood. It was startling to
notice that there was so much blood on D.J.’s
pants, that is easily visible, that has not been
discussed to date.

4. I am also not certain why Englert has been
asked to review this evidence at such a late
date. He has only been working on this
matter for the past couple of months, since
sometime in April.

5. Englert said there are about five or six other
good blood spatter experts. He mentioned only
locations where these people were. He
mentioned an individual in Florida, one in
New York and a few others located throughout
the United States. Englert stated that be
testifies a lot on the East Coast. He also
stated his fees are $175 per hour.

6. Englert talked about the largest portion of
blood evidence on D.J.’s pants being the part
around the knee that has been analyzed by the
FBI and photographed. Those he says are
clearly transfer. He matched those up with an
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area on Frank’s coat which does match the
pattern. Also the evidence on Frank’s coat
shows that the blood area has been touched by
another object. There is no doubt in Englert’s
mind that it is transferred blood which is
around the knee. He does have trouble
indicating that it would have been transferred
at a time when D.J. would have been kneeling.
Part of this was determined because he had
photographs of Monty Martin with D.J.
Stenson’s pants on where he was kneeling and
reenacting movements based on D.J.’s
statement. It is Englert’s conclusion that even
kneeling next to the jacket would not have led
to a transfer of the blood in the way that
matches the evidence.

7. The most damaging, however, are the
additional three spots where there is blood on
D.J.’s pants. There is blood on the bottom of
each pant leg down by where the shoes are
and also a couple of droplets that are up on the
thigh on the left leg. These other patches of
blood have not been analyzed and determined
to be Frank Hoerner’s blood. It if is, however,
Frank Hoerner’s blood, the blood was
transferred on to D.J.’s pants in some velocity
of an air borne droplet. The blood on the three
additional locations had to have gotten onto
his pants at different ·times. The analysis of
the blood spatters· show that they got onto the
pants at different angles from one another and
also at different velocities from one another.

8. Englert described that the velocity can be
determined based on the way the blood breaks



134a

up upon impact. The angle of the droplet can
be determined by the 1ength of the tai1 and
the direction that the droplet came from can
be determined by the trail evidence of the
blood hitting the surface. Englert said that he
can tell a certain amount about a situation
simply from viewing the raw evidence. For
instance, looking at D.J.’s pants, he can
determine that there are four different areas
where blood got on D.J.’s pants. All four of
those transfers came at different times. One
came from blood being transferred from one
surface to another, the others were spatterings
from the air. Those spatterings came from
different directions and at different velocities
which indicates multiple incidences of blunt
trauma which is necessary to produce a
medium velocity droplet. Englert stated that
his practice, however, is to work with the other
facts from the crime scene and from
statements to help identify precisely what
happened at the crime scene. In this case, the
evidence was looked at in comparison to what
D.J. Stenson said happened and it was also
looked at in comparison to all the other
evidence supplied by Monty Martin which
supports the State’s theory of the case.

9. Englert provided Monty Martin with a copy of
his Curriculum Vitae. He also provided him
with some material about articles he has
written. One was from 1985 and he stated it
was fairly illustrative and explained forensic
work relative to criminal cases.

10. Englert stated that he knows Mike Grubb
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fairly well. He said the Washington State
Crime Lab does not do a great deal of work
with luminal, nor do they do a great deal of
work with blood spatter evidence. He said
Mike Grubb is standing by his statement that
he made initially at the crime scene regarding
the blood spatter on D.J.’s pants. Englert says
this causes a problem because there is an
obvious disagreement between two forensic
experts over the same bit of evidence. Englert
stated, however, that Mike Grubb is not a
blood spatter expert. Englert also stated that
he had two other scientists at the laboratory
where he works look at the particular blood
stains and they agreed without a doubt that
they were transfer stains and not stains that
came from airborne droplets.

11. Englert is a comfortable person to talk with.
He makes a good presentation and gave a
number of quick examples of droplets and
transfers by using water and various surfaces.
Englert, while showing me his photographs,
also indicated which ones would make good
blow ups or slides for presentation during
testimony.

INFORMATION CONTAINED IN THIS
DOCUMENT IS SENSITIVE AND SHOULD NOT
BE DIVULGED TO ANY UNAUTHORIZED
PERSONS, WHOSOEVER. IN ACCEPTING THIS
DOCUMENT, CLIENT ACCEPTS
RESPONSIBILITY FOR ANY LIABILITY ARISING
FROM FAILURE TO PROPERLY SAFE-GUARD
THE INFORMATION CONTAINED
HEREIN.931180.M48
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FEDERAL BUREAU OF INVESTIGATIONS
WASHINGTON, D.C. 20535

Date: June 13, 1994

To: Detective Sergeant Monty Martin
Clallam County Sheriff’s

Department
Courthouse FBI File No.

95A-HQ-1049334
223 East Fourth Street
Port Angeles, Washington
98362 Lab No.

40502001 S VZ TD

Reference: Communication dated April 26, 1994

Your No. 9302587

Re: DAROLD STENSON – SUSPECT;
DENISE STENSON AND

FRANK C. HOERNER – VICTIMS;
HOMICIDE

Specimens received: May 2, 1994

Specimens:

Q85 Dab from right front pocket of Q18 pants
(Tag No. 21243)

Q86 Dab from left front pocket of Q18 pants
(Tag No. 21243)



137a

Q87 Debris from right front pocket of Q18 pants
(Tag No. 21245)

Q88 Debris from left front pocket of Q18 pants
(Tag No. 21244)

ALSO SUBMITTED:

Unused face dab

Blank dab

Result of examination:

Specimens Q85 and Q86 were analyzed by
scanning electron microscopy and x-ray analysis in
an attempt to locate specific particles of gunshot
primer residue. These particles are produced from
the primer mixture of most types of cartridges by the
discharge of a firearm and can be deposited on
surfaces in the vicinity of a discharging firearm, such
as the hand(s) of the shooter(s).

No particles of gunshot primer residue were
detected on specimen Q86. Particles of gunshot
primer residue were detected on specimen Q85.
Therefore, the surface represented by this specimen
is consistent with being in an environment where
gunshot primer residue was present.

No smokeless powder particles could be found
in specimens Q87 or Q88.

The submitted items are being returned to
your office under separate cover by registered mail.

Please call Examiner Ernest R. Peele, (202)
324-3552, if you have any questions concerning the
results of examinations in this case.
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TO: Roger Peele

FROM: Kathy Lundy

Re: Results of the Gunshot Residue Particle
Examination

SPEC EXAM
SEM 39 0 0

SEM.GSR 76 2 120
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Results of Gunshot Residue Particle Examination

Specimens Q85 and Q86, Laboratory number
40502001, from Port Angeles, Washington, were
received May 9, 1004. These items are 1/2” diameter
aluminum disks with adhesive front. Analysis of
this type of lift is frequently not optimally sensitive
for GSR, and therefore not recommenced by the FBI
Laboratory for GSR particle collection. It should also
be noted that these samples were from the right and
left front pockets of a pair of pants (Q18 from
Laboratory number 30412056), and were covered
with fibers.

Each lift was marked with the Q number. Any
large clumps of fibers were removed from the surface
and loose fibers were trimmed from the disk edge.
The lifts were then carbon coated with
approximately 200 angstroms of carbon. When not
in the SEM, each lift was covered. The above items
were each searched for the presence of Gunshot
Primer Residue following a method developed for use
with the Camscan S-44 Automated Scanning
Electron Microscope (SEM).

SEM settings:
final aperture: 150 micron dia
working distance: 35mm
high voltage: 25kv
emission current: 50 microamps
sample current: 0.955 nA
magnification: 1850X
BSD Brightness: 450: Q85, Q86

500: Q85
BSD Contrast: 1.5 (Cu) : Q85, Q86

2.0 (Cu) : Q85
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M-spaces searched: 100

Prior to commencing analysis, the SEM was
warmed up to achieve a current stability of
approximately 1% per hour, and the X-ray Energy
Dispersive spectrometer was calibrated on A1 and
Cu.

The Q85 sample was searched twice at the
settings given above, due to the limited number of
particles detected in the first search. The sample
was also searched manually for approximately three
hours in areas not covered by the automated
searches.

GSR was detected on sample Q85. The
presence of these unique particles is confirmed by
including a spectrum and photograph of each. No
GSR was detected on sample Q 86.

All samples and results were returned to you
June 10, 1994.


