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FORMER CAPITAL CASE

QUESTION PRESENTED

Eighteen years after respondent was convicted
of aggravated murder and sentenced to death, the
Washington Supreme Court vacated his convictions,
concluding the prosecution had withheld evidence in
violation of Brady v. Maryland, 373 U.S. 83 (1963).
The court concluded the undisclosed evidence was
material not because of its inherent exculpatory or
impeachment value, but because it would have led
defense counsel to further investigate the
prosecution’s critical forensic evidence. The question
presented is:

Is undisclosed evidence material because of a
possibility that it would have led counsel to further
investigate the prosecution’s case for potential
exculpatory evidence, when the defendant does not
show that such an investigation would have
uncovered evidence creating a reasonable probability
of a different verdict in light of the record as a whole?
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THE PETITION PRESENTS A SIGNIFICANT
CONSTITITIONAL ISSUE THAT SHOULD BE

DECIDED BY THIS COURT

Respondent does not dispute that the Petition
accurately described the extensive evidence of guilt
in the record as a whole—what the Ninth Circuit
previously described as “overwhelming evidence” of
Stenson’s guilt. Stenson v. Lambert, 504 F.3d 873,
885, and 890 (9th Cir. 2007), cert. denied, 555 U.S.
908 (2008). Respondent also agrees that his Brady
claim depended solely upon the materiality of only
two items of undisclosed evidence—the photograph of
Detective Martin wearing Stenson’s pants, and the
FBI bench notes showing Agent Peele did not
personally test the gunshot residue found in
Stenson’s right pants pocket. See Pet. App. 20a.
Respondent’s arguments concede that the
Washington Supreme Court relied on possibilities
that the photograph and bench notes would lead to a
“future inquiry” and impeachment.

The state court’s reliance on “future inquiries”
and untenable impeachment possibilities do not
show the two undisclosed items would have
undermined the overwhelming evidence of guilt. The
state court conclusion on materiality presents an
important constitutional question in the recurring
context of when “Brady evidence” is material for
purposes of reversing a state court conviction. See
Brady v. Maryland, 373 U.S. 83 (1963).
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A. This Case Squarely Presents The
Question Of Whether A Brady Violation
Can Be Based On Speculation About
Further Investigations By Defense
Counsel And Speculation About
Impeachment Uses

Respondent argues that the Question
Presented is not presented by the opinion below.
Brief in Opposition (BIO), at 2. Respondent bases
this argument on his suggestion that the Question
Presented and the Petition depend on a premise that
the Washington Supreme Court found the
undisclosed evidence “had no ‘inherent exculpatory
or impeachment value....’” BIO, at 2. This
argument willfully misreads the Question Presented,
the Petition, and the Washington Supreme Court’s
express holdings.

The Question Presented is not premised on the
Brady evidence having no inherent exculpatory or
impeachment value. The Question Presented and
Petition accepted the state court’s conclusion (Pet.
App. 20a) that disclosure of the evidence would have
led to exclusion at trial of the gunshot residue
evidence. Petition, at 22-24. The state court,
however, did not find materiality independently
based on a conclusion that testimony about gunshot
residue would have been excluded. Petition, at 24
(“The Washington Supreme Court did not conclude
that exclusion of Agent Peele’s testimony was by
itself sufficient to show materiality.”); see also Pet.
App. 73a (superior court finding that exclusion of the
gunshot residue evidence probably would not have
changed outcome of trial). The state court found
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materiality only by concluding the evidence “would
have led to further inquiry by Stenson’s counsel into
possible corruption of the blood spatter evidence.”
Pet. App. 22a. The state court expressly held that a
“further inquiry” would have allowed Stenson’s
defense to take “into account the fact that the jeans
may have been folded over when the blood spatter
was wet.” Id.

The Question Presented reflects these express
holdings and asks whether this “further inquiry” can
demonstrate materiality under Brady. Petition, at i.
The Petition then points out that the record lacks
any proof that the photograph or FBI bench notes
would have led to further defense investigation into
the blood spatter evidence. Petition, at 26-28.
Defense counsel had extensively investigated the
blood spatter evidence prior to trial, and the defense
expert agreed that the blood spatter evidence refuted
Stenson’s claim that he simply came upon Hoerner’s
lifeless body. Petition, at 27. More importantly, the
Petition demonstrates that the record does not show
that a “further inquiry” would create new evidence
that a jury could use to reject the blood splatter
evidence or the rest of the overwhelming evidence of
guilt. Petition, at 25-26.

Respondent similarly ignores the express
holdings of the state court when he argues exclusion
of the gunshot residue evidence is, by itself, enough
to render the Brady evidence material. E.g. BIO, at
11 (arguing the gunshot residue evidence played a
“key role at trial....”). The court did not conclude the
photograph and bench notes were material simply
because the gunshot residue evidence would have
been excluded. Pet. App. 20a-24a. It adopted far
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broader reasons—including an express holding that
the Brady evidence was material because it could
have triggered a “further inquiry” that would have
somehow accounted for the blood spatter evidence.

Respondent argues that the Petition merely
seeks to challenge the superior court’s factual
findings on this point. BIO, at 17. Again,
respondent ignores that the Question Presented is
directed to the Washington Supreme Court’s stated
conclusions of law regarding materiality. Moreover,
the Petition relies on the state court factual findings.
The superior court found that the blood spatter
evidence, not the gunshot residue evidence, was the
critical part of the prosecution’s case against
Stenson. Pet. App. 47a (“The evidence of Mr.
Hoerner’s blood on the defendant’s pants remains the
compelling evidence at trial.”). The superior court
determined the exclusion of the gunshot residue
evidence probably would not have affected the
outcome of the trial. Pet. App. 47a-50a and 73a. In
contrast, respondent’s argument elevating the
importance of the gunshot residue evidence
circumvents these factual findings. No state court
has held that exclusion of the gunshot residue
testimony alone was sufficient to “‘to put the whole
case in such a different light as to undermine
confidence in the verdict.’” Strickler v. Greene, 527
U.S. 263, 290 (1999) (quoting Kyles v. Whitley, 514
U.S. 419, 435 (1995) (emphasis added).

Respondent also relies on the Washington
Supreme Court’s conclusions that there were broad
impeachment uses for the photograph and FBI bench
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notes.1 But respondent, like the state court, does not
show how the photograph and FBI bench notes
would have impeachment value for a jury after the
gunshot residue evidence was excluded. Once the
gunshot residue testimony was excluded—likely in a
pretrial ruling based on the photograph—Detective
Martin would not have testified about taking the
swab from the pants pockets, and Agent Peele would
not have testified about the testing for gunshot
residue. As a result, contrary to respondent’s
assertions (see BIO, at 29), defense counsel would not
be using the FBI bench notes to point out that Agent
Peale did not personally conduct a test for gunshot
residue. Nor would defense counsel introduce the
photograph to show a contamination source for the
gunshot residue, if the prosecution could not offer
testimony about the gunshot residue in the first
place.

Respondent also embraces the state court’s
holding that the photograph or bench notes could
impeach Detective Martin’s general investigation
skills by saying he wore the pants. BIO, at 16-17;
BIO, at 29 (citing Pet. App. 21a). But, defense
counsel knew prior to trial that Martin had worn the

1 Respondent cites to the state court conclusion that the
defense could have used the photograph or FBI file to call into
question “the integrity and quality of the State’s entire
investigation, evidence handling procedures and case
presentation[.]” BIO, at 16-17 (quoting Pet. App. 20a).
Similarly, respondent cites to where the state court holds the
Brady evidence was material because is could be used “’[t]o
rebut claims that the investigation was meticulous, impeccable,
and highly professional’” by showing the “’the haphazard and
cavalier way in which critical pieces of evidence were treated.’”
BIO, at 12 (quoting App. 21a ) (quoting defense brief)).
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pants. Pet. App. 130a. Moreover, as the superior
court found, the photograph and bench notes do not
show any misconduct or mishandling of the pants
beyond affecting the test for gunshot residue. See
Pet. App. 48a (“The suppressed evidence does not
impact any of the other circumstantial evidence
which pointed at the defendant.”); id. (“The specific
two items of evidence which this Court is asked to
comment upon do not significantly impact the
viability of the blood spatter/pants evidence and
opinion presented to the jury.”). Respondent can
point to nothing in the record showing that a jury
could use the photograph and bench notes to find
that Detective Martin or other officers or witnesses
were improper or sloppy in any other regard.2

The Question Presented squarely reflects the
express holdings of the Washington Supreme Court
by asking if undisclosed evidence is material under
Brady “because of a possibility that it would have led
counsel to further investigate the prosecution’s case
for potential exculpatory evidence, when the
defendant does not show that such an investigation
would have uncovered evidence creating a reasonable
probability of a different verdict in light of the record
as a whole.” Petition, at i.

2 Respondent also embraces the state court’s illogical
reasoning that the photograph and FBI bench notes are
material because they can show “the prosecution was willing to
tout the value of worthless forensic evidence[.]” BIO at 29,
citing Pet. App. 21. This conclusion reflects an implausible use
of the photograph or FBI bench notes. Once the gunshot
residue testimony was excluded, the prosecutor would not have
argued about it, so the jury could not be assessing the
prosecutions reliance on the residue.
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B. The Court Should Grant The Petition To
Address The Conflict Created By The
Lower Court’s Materiality Standard

Respondent argues the state court decision
does not conflict with this Court’s decision in Wood v.
Bartholomew, 516 U.S. 1 (1995). BIO, at 28.
Respondent can make this argument only by
incorrectly contending that the state court did not
engage in speculation. BIO, at 28-29. But the state
court found prejudice only by speculating about how
disclosure of the photograph and bench notes would
have led to “further inquiry” by defense counsel that
would account for the blood spatter evidence. It
speculated about impeachment uses, when such uses
were untenable possibilities after the gunshot
residue testimony is excluded. And, the state court
expressly relied on these speculative reasons to find
the requisite prejudice for a Brady violation. Pet.
App. 22a-23a. This use of speculation conflicts with
the decision of this Court in Wood.

Respondent also argues there is no conflict
because the Washington Supreme Court recited the
standards for materiality by quoting this Court’s
cases, and properly considered the inculpatory
evidence. BIO, at 21-27. The Washington Supreme
Court merely recited this Court’s Brady cases; it then
adopted the expansive reasons for materiality stated
at Pet. App. 22a-23a. Similarly, the state court
mentioned the facts for the murders, but only as
general background for the case. Pet. App. 2a-3a.
The court’s materiality analysis did not weigh the
record as a whole. See Pet. App. 20a-24a. Instead,
the court concluded that materiality required it to
focus on just two pieces of forensic evidence when
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determining whether the photograph and FBI bench
notes were material under Brady. Pet. App. 20a
(“Our conclusion that Stenson did suffer prejudice is
shaped largely by the fact that only two pieces of
forensic evidence formed the basis for Stenson’s
conviction-GSR and blood spatter.”); Pet. App. 22a
(determining the photograph and FBI bench notes
could have invalidated the gunshot residue evidence,
and led to further inquiry into possible corruption of
the blood spatter evidence). As the dissenting
opinion pointed out, the majority opinion failed to
consider the impact of the photograph and FBI bench
notes based on the totality of evidence before the
jury. Pet. App. 27a-31. By doing so, the majority
exaggerated the importance of the gunshot residue
evidence and the prejudicial effect of the photograph
and FBI bench notes. Pet. App. 27a.

CONCLUSION

The petition should be granted and the
decision below reversed.
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