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QUESTION PRESENTED FOR REVIEW 

May a court in a class action, consistent with the 
Due Process Clause, certify a plaintiff class consisting 
of all payers of a municipal franchise fee, and refuse 
to allow class members to opt-out, when the lawsuit 
seeks a class-wide refund that will necessarily have 
a disparate and negative impact on those class mem
bers who pay municipal property taxes? 
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PARTIES TO THE PROCEEDING 

Petitioner is the City of Des Moines, an Iowa mu
nicipal corporation. No corporate disclosure statement 
is required of Petitioner. 

Respondent is Lisa Kragnes, named representa
tive of a plaintiff class certified as consisting of all City 
of Des Moines utilities customers who paid a City of 
Des Moines electricity or gas franchise fee from and 
after July 27, 1999. 
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LOWER COURT DECISIONS 

The Iowa District Court for Polk County certified 
the plaintiff class in a Ruling on Motion Pursuant to 
Iowa R. Civ. P. 1.276 and to Expand Findings and 
Reconsider Ruling on Motion for Class Certification, 
filed June 23, 2006, in Case No. CE49273. 

The Iowa District Court for Polk County entered 
its Ruling on Motion for Approval of Class Notice on 
August 27, 2008, in Case No. CE49273. 

The Iowa District Court for Polk County entered 
its Ruling on Defendant's Third Motion to Decertify 
Class on October 9, 2008, in Case No. CE49273. 

The Iowa District Court for Polk County entered 
its Findings of Fact, Conclusions of Law and Ruling 
on June 3, 2009, in Case No. CE49273. 

The Iowa District Court for Polk County entered 
its Ruling on Defendant's Motion to Enlarge and 
Amend Findings of Fact and Conclusions and to 
Modify Ruling on September 2, 2009, in Case No. 
CE49273. 

The Iowa Supreme Court issued the opinion for 
which review is sought on March 2, 2012, in Case No. 
09-1473. The opinion is published at Kragnes v. City 
of Des Moines, 810 N.W.2d 492 (Iowa 2012). 

The Iowa Supreme Court entered an order over
ruling the Petition for Rehearing of the City of Des 
Moines onApril6, 2012, in Case No. 09-1473. 

--------·--------
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JURISDICTION OF THE COURT 

Petitioner seeks review of the Iowa Supreme 
Court decision filed March 2, 2012. Because Petitioner 
filed a timely petition for rehearing, the time for 
filing the petition for writ of certiorari runs from 
April 6, 2012, the date of denial of the rehearing, in 
accordance with Supreme Court Rule 13.3. 

Jurisdiction of the United States Supreme Court 
is invoked under 28 U.S.C. §1257(a). The petition for 
certiorari raises questions regarding due process of 
law under the Fourteenth Amendment of the United 
States Constitution and the propriety of certification 
of a class under the State of Iowa's class action rule. 

The decision of the Iowa Supreme Court is final 
on the federal constitutional question. The issues re
maining for the Iowa trial court concern the mechan
ics of the class-wide remedy ordered, and the due 
process issue will remain regardless of the remedial 
details. See Cox Broadcasting Corp. v. Cohn, 420 U.S. 
469, 477, 480-81 (1975). 

--------·--------
CONSTITUTIONAL PROVISION 

AND STATE RULES 

I. UNITED STATES CONSTITUTION, AMEND-
MENT FOURTEEN, SECTION 1. 

All persons born or naturalized in the United 
States, and subject to the jurisdiction there
of, are citizens of the United States and of 
the State wherein they reside. No State shall 
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make or enforce any law which shall abridge 
the privileges or immunities of citizens of the 
United States; nor shall any State deprive 
any person of life, liberty, or property, without 
due process of law; nor deny to any person 
within its jurisdiction the equal protection of 
the laws. 

II. RULE 1.261, IOWA RULES OF CIVIL PRO-
CEDURE. 

One or more members of a class may sue or 
be sued as representative parties on behalf of 
all in a class action if both of the following 
occur: 

(1) The class is so numerous or so consti
tuted that joinder of all members, whether or 
not otherwise required or permitted, is im
practicable. 

(2) There is a question of law or fact com
mon to the class. 

III. RULE 1.262, IOWA RULES OF CIVIL PRO-
CEDURE. 

(1) Unless deferred by the court, as soon as 
practicable after the commencement of a class 
action the court shall hold a hearing and 
determine whether or not the action is to be 
maintained as a class action and by order 
certify or refuse to certify it as a class action. 
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(2) The court may certifY an action as a 
class action if it finds all of the following: 

a. The requirements of rule 1.261 have 
been satisfied. . 

b. A class action should be permitted 
for the fair and efficient adjudication of 
the controversy. 

c. The representative parties fairly and 
adequately will protect the interests of 
the class. 

* * * 
--------·--------

STATEMENT OF THE CASE 

Approximately fifty percent of the monies used 
by the City of Des Moines in providing basic city 
services come from property taxes. (Tr. 516, 2015; Hr. 
8/20/08 at 57). The balance comes from various fees 
and license and similar charges, including a franchise 
fee collected by electricity and gas utilities from cus
tomers within the City of Des Moines. (ld.). In July 
2004, to offset recent and anticipated future reduc
tions in state funding, the City of Des Moines adopted 
a phased-in increase to the electricity and gas fran
chise fees. (Exs. 3 & 4; video dep. at 24-25, 120-21 & 
Exs. 4 & CC). The City took note that a franchise fee 
increase spread the burden of municipal finance more 
evenly than a property tax increase because at least 
one-third of otherwise taxable property in the City of 
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Des Moines was and is held by nonprofit organiza
tions exempt from property tax. (Exs. 41, 42 & 45; 
video dep. at 72; Tr. 8/20/08 at 58). 

City resident Lisa Kragnes almost immediately 
filed a lawsuit, in the Iowa District Court for Polk 
County, seeking the refund by the City of "illegally 
collected" franchise fees dating back to 1999. (Peti
tion). The refund was to extend not only to Kragnes 
herself but to all members of a proposed plaintiff 
class. (ld.). 

The Iowa Supreme Court, in a ruling on interloc
utory appeal before the certification of a class, held 
that the City of Des Moines utilities franchise fees 
were permissible only to the extent they were reason
ably related to the City's costs of inspecting, supervis
ing or otherwise regulating the electricity and gas 
franchises. See Kragnes v. City of Des Moines, 714 
N.W.2d 632, 643 (Iowa 2006). 

Upon remand from the Iowa Supreme Court, the 
trial court certified a class consisting of all individuals 
or entities who had paid an electricity or gas fran
chise fee to the City at any time from July 27, 1999, 
forward. (App. 134). The court recognized the City's 
argument that a significant portion of the designated 
class might not wish to go forward because they 
might lose more in increased property taxes than 
they would gain from a refund. (App. 133). However, 
the court said that this concern should be left until 
after class members had been given an opportunity to 
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"opt out," with decertification a possibility after that. 
(App. 133). 

Some months later, the issue of approval of class 
notice came before a different judge. The City argued 
that the notice should include the right of class 
members to opt out and expressly invoked "federal 
due process guarantees." (Br. Object. Notice at 1-2). 
The City quoted a passage from Phillips Petroleum 
Co. v. Shutts, 472 U.S. 797, 811-12 (1985), in which 
the United States Supreme Court cited Hansberry v. 
Lee, 311 U.S. 32, 42-43 (1940), for the proposition that 
"the Due Process Clause of course requires that the 
named plaintiff at all times adequately represent the 
interests of the absent class members." (Br. Opt-Out/ 
Due Process/Conflict at 2). The City pointed to the 
conflict of interest between Kragnes and some class 
members as making the class action procedure im
proper, at least in the absence of an opt-out provision. 
(!d. at 1-2). Kragnes, at an evidentiary hearing, 
affirmed that she wanted to force a class-wide refund 
of the potentially excessive portion of the franchise 
fees even if she and other members of the class would 
ultimately lose money due to an increase in property 
taxes. (Hr. 8/20/08 at 105-06). 

The trial court approved a class notice that did 
not allow opt-out and also did not include language, 
proposed by the City, regarding the likely negative 
economic impact of the class-wide refund being pur
sued by Kragnes. (App. 138-41). The court held that 
the Iowa class action rule did not allow opt-out in the 
circumstances presented even if intra-class conflict 
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existed, but it declined to find a constitutional viola
tion. (App. 137-40). The court addressed and distin
guished Phillips Petroleum Co. as recognizing due 
process opt-out rights only with regard to out-of-state 
members of a plaintiff class. (App. 138). 

The City then filed a motion to decertify the class 
due to intra-class conflict, focusing particularly on con
flicts arising from the inverse relationship between 
the franchise fees and property taxes. (Third Mot. 
Decertify). The City in its supporting brief drew on 
cases discussing the "adequacy of representation" 
requirement for class certification. (Br. Third Decertify 
at 4-6, 7-8). The City, however, also noted the due 
process implications of intra-class conflict, pointing to 
Hansberry, 311 U.S. at 44, as discussing the issue in 
"ominous constitutional terms." (App. 151). In addi
tion, the City asserted again that the unavailability 
of opt-out rights under the Iowa class action rule 
violated due process. (Br. Third Decertify at 16-18). 

The trial court declined to decertify the class, 
dismissing the significance of the intra-class conflict 
on the basis that all class members had the same 
interest in the determination of whether, and to what 
degree, the City's electricity and gas franchise fees 
were excessive and in having illegal fee collection 
cease. (App. 119). The court characterized the conflict 
regarding the desirability of a refund as going only to 
remedy, as secondary, and as speculative. (App. 119-
20). The court addressed the City's opt-out argument 
by referring summarily to its prior ruling. (App. 123-
24). 
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The case was tried to the court, which issued its 
ruling on June 3, 2009. The court declared the maxi
mum allowable franchise fee for each utility and 
rejected the City's various arguments that the refund 
was not an appropriate remedy. (App. 99-100, 102-
09). The court then awarded "monetary damages" in 
an amount equal to all sums illegally collected 

. through the utilities franchise fees. (App. 101, 113). 
The court retained jurisdiction to determine the exact 
amounts to be refunded, how those amounts would be 
distributed to class members, and other remedial 
issues. (App. 113-14). 

The City in a timely-filed post-trial motion re
newed its request for decertification of the class due 
to intra-class conflict and argued in the alternative 
for the grant to class members of opt-out rights. (Mot. 
Enlarge at 1-3). The trial court denied relief. 

The Iowa Supreme Court accepted the case for 
interlocutory review and filed its opinion on March 2 
2012. The court made some modifications to the trial 
court's findings regarding the permissible amount of 
the franchise fees, but it rejected the City's arguments 
that refund was an inappropriate remedy. (App. 24-
44, 49-50). As a result of the rulings, the City of Des 
Moines must refund to the class upwards of $40 
million already spent on basic city services. 

The court rejected the City's argument that intra
class conflict made the class action inappropriate. 
The City in its appeal brief had again pointed out the 
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constitutional implications of intra-class conflict, cit
ing Hansberry: 

A constitutionally significant difference 
exists between allowing an individual to 
represent a class in which all members have 
a "sole and common interest" in the litigation 
and allowing an individual to represent a 
class in which some members have an inter
est in resisting the class position. Hansberry 
v. Lee, 311 U.S. 32, 44-45, 61 S. Ct. 115, 119 
(1940). "[A] selection of representatives for 
purposes of litigation, whose substantial in
terests are not necessarily or even probably 
the same as those whom they are deemed to 
represent, does not afford that protection to 
absent parties which due process requires." 
Id. at 45, 61 S. Ct. at 119-20. When "dual and 
potentially conflicting interests" exist, the 
parties to be represented cannot be said to be 
of the same class. I d. at 44, 61 S. Ct. at 119. 

(Appellant's Br. at 33). 

The Iowa Supreme Court, however, analyzed the 
issue solely under the Iowa class action rule. (App. 
7-19). The court concluded that no "fundamental" 
conflict existed among class members because the 
"heart" of the case was the alleged illegality of the 
franchise fee imposed by the City and each class 
member would have paid the "illegal" fees. (App. 12). 
The court noted that the named plaintiff herself was 
a property taxpayer; attempted to portray the inverse 
relationship between the franchise fees and property 
tax rates as "speculative"; minimized the economic 
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interest of the taxpayer class members by labeling it 
an interest in "leav[ing] their right to a refund un
remedied"; and expounded on the purported benefits 
of allowing Kragnes' lawsuit to proceed as a class 
action. (App. 13-19). 

The Iowa Supreme Court also affirmed the trial 
court's refusal to allow class members to opt out. The 
court acknowledged the due process implications of the 
opt-out question; but it then merely noted that Phillips 
Petroleum Co., 472 U.S. 797, and other existing prece
dents did not reach the present situation and de
clared that the Iowa class action rule was intended to 
take into account due process concerns. (App. 19-24). 

One Justice of the Iowa Supreme Court dissented, 
finding a "basic and fundamental conflict" that was 
"inimical to the fundamental purpose of class actions." 
(App. 50). The dissent pointed out that the impact of 
the refund on City finances was not speculative but 
was "logic" and "economic reality." (App. 52). It would 
be "unfair," the dissent contended, to allow use of 
class action rule "as a vehicle to grow a judgment into 
an amount that will force the City to take action ad
verse to the class. A plaintiff who pursues such a goal 
cannot possibly represent the interest of the remain
ing class members." (App. 53). Moreover, while the 
dissent did not directly address intra-class conflict as 
an issue of due process, it did cite to Hansberry v. Lee, 
311 U.S. 32. (App. 55). 

The City, on March 16, 2012, timely filed a peti
tion for rehearing, in which it focused on two issues. 
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First, the City again cited Hansberry, 311 U.S. at 
40-44, and asserted that "the Iowa class action rule 
cannot be applied in a manner that violates the 
constitutional rights of absent class members. The 
constitutional rights of members resisting the class 
position are violated when a class is certified despite 
conflicting interests among class members." (Pet. 
Rehear. at 2). Second, the City called the Iowa Su
preme Court's attention to Wal-Mart Stores v. Dukes, 
131 S. Ct. 2541, 2559 (2011), as an intervening deci
sion in which the United States Supreme Court, 
through its characterization of Phillips Petroleum and 
otherwise, suggests the existence of a broad due 
process opt-out right. (Pet. Rehear. at 8). 

The Iowa Supreme Court on April 6, 2012, denied 

rehearing without comment. 

--------·--------
REASONS FOR GRANTING THE 

PETITION FOR WRIT OF CERTIORARI 

COURTS NEED GUIDANCE ON THE REQUIRE
MENT OF DUE PROCESS IN CLASS ACTION 
LITIGATION WHEN THE REMEDY BEING PUR
SUED BY THE CLASS REPRESENTATIVE WILL 
NECESSARILY HAVE A NEGATIVE COLLAT
ERAL IMPACT ON A SEGMENT OF THE RE-
QUESTED CLASS. 

"[A] selection of representatives for purposes of 
litigation, whose substantial interests are not neces
sarily or even probably the same as those whom they 
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are deemed to represent, does not afford that protec
tion to absent parties which due process requires." 
Hansberry v. Lee, 311 U.S. 32, 45 (1940). The Iowa 
Supreme Court in affirming the trial court's class 
certification orders in the present case failed to honor 
the requirements of due process. 

Numerous lower courts have found the United 
States Supreme Court's long-standing declaration re
garding due process and class representation difficult 
to apply - or perhaps have simply been reluctant to 
apply it in certain types of cases. The cases that 
create problems generally are cases, like the present 
~ase, in which all members of the desired class may, 
m the abstract, be the victims of the same legal wrong 
but nevertheless may, due to their differing circum
stances, have different and inconsistent interests 
regarding the appropriate remedy, or even whether to 
pursue any remedy at all. 

For example in the present case, the refund 
sought by the class representative, and ordered by the 
Iowa trial court, ultimately will merely re-allocate the 
burden of City finance among class members: Those 
class members who do not pay municipal property 
taxes will realize a clear benefit from a refund, while 
those class members who do pay municipal property 
taxes will experience an offsetting increase in those 
taxes to finance the refund (or at least will see their 
tax dollars diverted to the refund, with a resulting 
decline in City services). The Iowa Supreme Court 
treated the interest of the property taxpayer class 
members dismissively, labeling it merely an interest 
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in "leav[ing] their right to a refund unremedied." (App. 
16). The court affirmed not only the certification of 
the class but the denial to class members of the right 
to opt out. (App. 49). The court thus approved the 
pursuit by Kragnes of refunds owed to persons likely 
to be hurt by the refund remedy. 

The Iowa Supreme Court's failure to reach a re
sult consistent with due process may be attributable 
to the lack of clear guidance regarding due process 
and intra-class conflict. The Iowa Supreme Court in 
its decision (App. 16-17) cited several cases in which 
other courts have certified classes despite generally 
similar intra-class conflict. See Prone v. State Teachers' 
Retirement Sys., 780 F.2d 776, 781 (9th Cir. 1986) 
(approving class consisting of both retired and not
yet-retired members of a pension plan even though 
the relief sought would result in increased contribu
tions by not-yet-retired plan members and might 
result also in elimination of favorable plan options); 
Lockwood Motors v. General Motors Corp., 162 F.R.D. 
569, 578 (D. Minn. 1995) (approving class consisting 
of all dealers even though some dealers benefited 
from the marketing plan that class representatives 
sought to defeat); Martino v. McDonald's Sys., 81 
F.R.D. 81, 85-86 (N.D. Ill. 1979) (approving class con
sisting of all franchisees even though relief to various 
class members would take possibly conflicting forms). 

At the same time, the Iowa Supreme Court ac
knowledged several decisions (App. 17-18) in which 
courts have denied class certification due to similar 
intra-class conflicts. See Gilpin v. American Fed. of 
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State, County & Mun. Employees, 875 F.2d 1310, 1313 
(7th Cir. 1989) (court refused to certify class of all 
non-union-member employees in suit challenging 
agency fees because non-union-member employees had 
different reasons for not joining the union and would 
not share the same goals for the litigation); Alston v. 
Virginia High Sch. League, 184 F.R.D. 574, 579 (WD. 
Va. 1999) (court refused to certify class of all female 
high school athletes where the relief sought would 
have a negative impact on athletes at some schools). 

The Iowa Supreme Court chose between these 
competing results by invoking its established position 
that the Iowa class action rule is to be "liberally con
strued" in favor of the maintenance of class actions. 
(App. 18). In other words, the Iowa Supreme Court 
subordinated the problem of intra-class conflict to the 
supposed benefits of class action treatment. 

The United States Supreme Court has made clear 
that the class action device, however useful, is subject 
to the limits of due process. See Hansberry, 311 U.S. 
at 40-41. The Court in particular has held that "the 
Due Process Clause of course requires that the named 
plaintiff at all times adequately represent the inter
ests of the absent class members." Phillips Petroleum, 
472 U.S. at 812 (citing Hansberry). The Iowa Su
preme Court erred in adopting a concept of "adequate 
representation" that, in light of the intra-class con
flict, is inconsistent with due process. 

The cases to date addressing intra-class conflict 
reveal a number of factors that could be relevant 

' 
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as a matter of due process, in determining whether 
a particular conflict prevents a finding of adequate 
representation. One factor is the opportunity for class 
members to opt out: In two of the three examples cited 
by the Iowa Supreme Court as allowing class certifi
cation despite some degree of intra-class conflict, the 
courts relied at least in part on the availability to 
class members of an opportunity to opt out. See, e.g., 
Lockwood, 162 F.R.D. at 578; Martino, 81 F.R.D. at 
86; cf Retired Chicago Police Ass'n v. City of Chicago, 
7 F.3d 584, 598 (7th Cir. 1993) (problem of actual and 
potential conflicts is "a matter of particular concern" 
when class members cannot opt out). 

Another potential factor is the nature of the relief 
sought. There seemingly is a difference between a 
plaintiff class seeking injunctive or declaratory relief 
that might be of the same practical effect even absent 
class certification, and a plaintiff class seeking to 
recover monies owed to a person who does not wish 
to pursue those monies. See Broussard v. Meineke 
Discount Muffier Shops, 155 F.3d 331, 339 (4th Cir. 
1998) (putative class members had "right to insist that 
money damages ... not be pursued in their names"). 
Moreover, the element of monetary relief may increase 
the due process significance of whether class mem
bers can opt out. See Dukes, 131 S. Ct. at 2259. 

Yet another potential factor is the nature of the 
intra-class conflict. While sometimes a class member 
may simply, for political or intangible reasons, prefer 
not to pursue a right, the intra-class conflict may in
stead involve actual inconsistent economic interests-
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i.e., the remedy sought may in effect transfer money 
from the pockets of some class members to the pockets 
of other class members. As the dissent recognized 
(App. 51-53), the present case clearly involves the 
latter type of intra-class conflict. See also, e.g., Pipes 
v. Life Inv. Ins. Co., 254 F.R.D. 544, 550 (E.D. Ark. 
2008) (former policyholder was not an adequate 
representative for class that also included current 
policyholders when interpretation of policy to be 
urged on behalf of the class likely would result in 
greater-than-market premium increases for current 
policyholders); Evans v. Metropolitan Util. Dist., 176 
N.W.2d 679 (Neb. 1970) (court refused to certify class 
consisting of both taxpayer and non-taxpayer utilities 
customers where the judgment sought against city 
necessarily would be financed at the expense of the 
taxpayer members of the class). 

A related factor is the burden on the class repre
sentative to negate the existence of intra-class conflict. 
For example here, the Iowa Supreme Court dismissed 
the economic conflict between taxpayer and non
taxpayer members of the class as "speculative," even 
though, as the dissent pointed out, the conflict was, if 
not fully established, then at least highly likely. (App. 
13-16, 51-52). The United States Supreme Court has 
required a "rigorous analysis" of whether federal class 
action requirements are met. See General Tel. Co. v. 
Falcon, 457 U.S. 147, 161 (1982). Lower federal courts 
have pointed to due process as requiring a stringent 
application of class certification requirements - in
cluding particularly the requirement of "adequate 
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representation." See, e.g., Rattray v. Woodbury County, 
614 F.3d 831, 835 (8th Cir. 2010). 

The City contends that, upon a proper considera
tion of the relevant factors, this Court would deter
mine that the Iowa Supreme Court failed to honor the 
requirements of due process in upholding class certi

fication in this case. 

The Iowa trial court's decision, through its order 
for a class-wide refund, imposes an obligation on the 
City to pay out some $40 million. The record identi
fies no possible source of such funds independent of 
property taxes. Thus, regardless of whether property 
taxes are now increased or whether tax monies are 
merely diverted to the payment of the refund (and 
City services reduced), the taxpayer class members 
will be financing not only their own refunds but the 
refunds due to the non-taxpayer class members. 

The certification of the class in the present case 
worked a significant change in the impact of this 
litigation on the City of Des Moines, its residents, and 
particularly its taxpayers. The class action device for 
litigation, while frequently salutary, is subject to 
improper use and abuse. "The extent to which class 
treatment may constitutionally reduce the normal 
requirements of due process is an important ques
tion." Phillip Morris USA, Inc. v. Scott, 131 S. Ct. 1, 4 
(2010) (Scalia, Circuit Justice). 

This Court should provide guidance to the Iowa 
Supreme Court, and other courts, on when intra
class conflict is constitutionally acceptable, when 
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intra-class conflict can be resolved through opt-out or 
similar class techniques, and when intra-class con
flict precludes certification of the class desired by the 
putative class representative. 

--------·--------
CONCLUSION 

The City respectfully requests that the United 
States Supreme Court grant the petition for writ of 
certiorari, reverse the ruling of the Iowa Supreme 
Court, and remand for proceedings consistent with 
the Court's opinion. 

Respectfully submitted, 

BELIN McCoRMICK, P.C. 

MARK McCoRMICK 
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IN THE SUPREME COURT OF IOWA 

No. 09-1473 

Filed March 2, 2012 

LISA KRAGNES, et al., 

Appellees, 

vs. 

CITY OF DES MOINES, IOWA, 

Appellant. 

Appeal from the Iowa District Court for Polk 
County, Joel D. Novak, Judge. 

City and plaintiff seek interlocutory appeal of 
district court's decision certifying a class and entering 
judgment in favor of plaintiff class. AFFIRMED AS 
MODIFIED AND REMANDED. 

Mark McCormick and Margaret C. Callahan of 
Belin McCormick, P.C., Des Moines, and Bruce E. 
Bergman, Des Moines, and Mark Godwin, Des 
Moines, for appellant. 

Brad P. Schroeder of Hartung & Schroeder, Des 
Moines, and Bruce H. Stoltze of Stoltze & Updegraff, 
P.C., Des Moines, for appellees. 

HECHT, Justice. 

This case was remanded to the district court for 
determination of whether a class should be certified 
and for determination of what, if any, part of the 
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City's franchise fees for gas and electricity services 
are related to its administrative expenses in exercis
ing its police power. Kragnes v. City of Des Moines, 
714 N.W.2d 632, 643 (Iowa 2006) (Kragnes 1). The 
district court certified a class, found the franchise 
fees cannot exceed $1,575,194 per year for the electric 
utility and $1,57 4,046 for the gas utility, entered 
judgment in favor of the certified class against the 
City in the amount by which such fees exceeded that 
amount for the period from July 27, 1999, to May 
26, 2009, and retained jurisdiction to determine the 
amount of money to be refunded to members of the 
class, the manner in which the refunds must be 
made, the fees to be paid to counsel for the plaintiff 
class, and the costs of this action. The City appeals 
and Kragnes cross-appeals. We affirm the judgment 
as modified and remand for further proceedings. 

I. Background Facts and Proceedings. 

The background facts of this case are fully de
scribed in Kragnes I, 714 N.W.2d at 633-37. In 2004, 
the City of Des Moines considered raising property 
taxes to hire more police and firefighters, maintain 
the library's hours, and rehabilitate certain deterio
rating neighborhoods. The City realized the state was 
phasing out sales and use taxes on residential gas 
and electric services and determined that it would be 
possible to increase the franchise fees on these ser
vices to raise revenue. Mter deciding this source of 
revenue was preferable to an increase in property 
taxes, the City renegotiated the franchise agreements 
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with MidAmerican Energy (MEC), which provided 
gas and electric service for the city, and increased 
the franchise fee from 1% to 3% for both gas and 
electric services effective September 2004. Effective 
June 2005, the franchise fees were increased to 5% 
for each utility. 

Lisa Kragnes promptly filed a petition in equity 
on behalf of herself and all others similarly situ
ated challenging the franchise fees as illegal taxes. 
She sought reimbursement for all illegal taxes paid 
through the allowable statute of limitations and 
sought an injunction prohibiting the City from charg
ing such franchise fees in the future. The district 
court granted Kragnes's motion for summary judg
ment and the City appealed. We concluded in Kragnes 
!that 

a city has the authority to assess a franchise 
fee expressed as a percentage of the gross re
ceipts derived from the utility's sale of its 
services to the public, so long as the charge is 
reasonably related to the reasonable costs of 
inspecting, licensing, supervising, or other
wise regulating the activity that is being 
franchised. 

ld. at 642-43. Because there was a genuine issue of 
material fact as to whether all or part of the franchise 
fees were reasonably related to the City's administra
tive expenses in exercising its police power, we re
manded to the district court for the determination of 
whether a class should be certified and for a trial on 
the merits. Id. at 643. 
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On remand, the district court certified a class 
consisting of all City of Des Moines utilities custom
ers who paid the electricity or gas franchise fee from 
July 27, 1999, forward. The City filed three motions 
to decertify the class, all of which were denied. After 
trial, the district court determined that a portion of 
the franchise fee collected was excessive. The court 
held the City must refund to the class, with interest, 
the amount by which the franchise fees exceeded 
$1,575,194 per year for the electric utility and 
$1,574,046 for the gas utility. The court retained 
jurisdiction to determine the details of how the re
fund would be calculated and refunded to class mem
bers. The court also concluded injunctive relief was 
unnecessary because the legislature had amended 
Iowa Code section 364.2(4)(/) to allow municipalities 
to impose franchise fees in excess of the reasonable 
cost of inspecting, licensing, supervising, or otherwise 
regulating utilities' activities. See 2009 Iowa Acts ch. 
179, § 228 (codified at Iowa Code section 364.2(4)({) 
(Supp. 2009)). 

Both the City and Kragnes sought, and we granted, 
interlocutory appeal. The City contends the district 
court should have granted its motion to decertify the 
class for two reasons: (1) a fundamental conflict exists 
between members of the class, and (2) class members 
are not permitted to "opt out" of the litigation. In the 
alternative, if this litigation is allowed to proceed as a 
class action and a remedy is owed, the City contends 
the class should be divided into subclasses. The 
parties disagree as to the categories and amounts of 
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expenses that may be counted as "reasonably related" 
to the administration of electric and gas franchises 
during the relevant time period. The City contends 
the district court erred in failing to include as proper 
components of the franchise fee the lost value of 
its trees and certain indirect operating costs attribut
able to the utility franchises and in undervaluing as 
fee components certain "non-annual unpredictable 
expenses attendant to the City's police power respon
sibilities." Kragnes contends in her cross-appeal that 
the district court erred in allowing as franchise fee 
components construction and engineering costs funded 
by federal and state government appropriations or 
the Wastewater Reclamation Authority, construction 
and overhead costs covered by sewer treatment fees 
paid by users of the City's sanitary sewer system, ad
ministrative overhead in the amount of 12.78% added 
to construction and engineering expenses charged by 
contractors, and interest on construction and engi
neering expenses. 

The parties also hotly dispute the parameters of 
the remedy in this appeal. The City contends the 
district court erred in concluding the plaintiff class is 
entitled to a refund, while Kragnes contends a full 
refund must be ordered and injunctive relief should 
be granted requiring the City to amend its ordinances 
in compliance with the amended legislation found in 
sections 364.2( 4)({) and 384.3A, including providing 
public notice and identifying the City's costs of regu
lating the franchises and what amounts it seeks in 
excess of its regulation costs. 
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II. Scope of Review. 

The parties agree as to the scope of review for the 
various issues raised. We will review a district court's 
rulings regarding the certification of a class for an 
abuse of discretion. Vas v. Farm Bureau Life Ins. Co., 
667 N.W.2d 36, 44 (Iowa 2003). "This discretion has 
been characterized as 'broad.'" Vignaroli v. Blue Cross 
of Iowa, 360 N.W.2d 741, 744 (Iowa 1985) (quoting 7A 
Charles Alan Wright & Arthur R. Miller, Federal 
Practice and Procedure § 1785, at 134 (1972)). Be
cause the case was tried in equity, we will review de 
novo the district court's conclusions regarding which 
of the City's claimed expenses were reasonably re
lated to the administration of the gas and electric 
franchises. Iowa R. App. P. 6.907; Fencl v. City of 
Harpers Ferry, 620 N.W.2d 808, 811 (Iowa 2000). We 
may give weight to the findings of the district court 
but we are not bound by them. Fencl, 620 N.W.2d a; 
811. Our review of the district court's decision to 
grant Kragnes and the class a full refund is also de 
novo .. We will review the district court's application 
and mterpretation of statutes for errors at law. 
Beganovic v. Muxfeldt, 775 N.W.2d 313, 317-18 (Iowa 
2009). To the extent the City's argument that mem
bers of the plaintiff class must be allowed to opt out of 
the class raises a constitutional claim, our review is 
de novo. Simmons v. State Pub. Defender, 791 N.W.2d 
69, 73 (Iowa 2010). 
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III. Discussion. 

A. Should the Class Have Been Decertified 
Because of a Conflict Among the Members? The 
City argues the district court should have granted its 
motion to decertify the class because a conflict of in
terest exists between Kragnes, as the class represen
tative, and other members of the class who will suffer 
economically as a result of a judgment in favor of the 
class. Specifically, the City contends it imposed the 
franchise fees in lieu of raising property taxes. The 
franchise fees were paid by anyone in the city who 
utilized gas and electric service, whether or not they 
owned property. Further, if the City is required to 
refund the roughly $40 million in excess tax that was 
collected from 2004 until 2009, it will need to raise 
the revenue for this payment. The City contends the 
most likely result of a refund is an increase of prop
erty taxes. Because the burden of any prospective tax 
increase imposed to finance the refund will be borne 
only by current property owners, the City contends 
property owners will be required to pay a larger pro
portion of the refund than they paid when the illegal 
tax was collected from all utilities customers in the 
city. In other words, the City contends a fundamental 
conflict exists between Kragnes and class members 
who are property owners and who would tend to op
pose Kragnes's refund objective because they bene
fitted from the collection of the excessive franchise 
fees from payors who were not property owners. The 
district court concluded the claimed conflict was 
speculative and denied the City's motion. 
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One of the prerequisites for class certification is 
that the class representative will "fairly and ade
quately ... protect the interests of the class." Iowa R. 
Civ. P. 1.262(2)(c). The City contends Kragnes cannot 
protect the interests of the certified class because she 
has a conflict of interest in the maintenance of the 
class action. See id. r. 1.263(2)(b) (providing assess
ment of whether the class representative "fairly and 
adequately will protect the interests of the class" 
turns inter alia on a finding that the representative 
has no conflict of interest). However, "[n]ot every dis
agreement between a representative and other class 
members will stand in the way of a class action suit. 
The conflict must be fundamental, going to the spe
cific issues and controversies." Vignaroli, 360 N.W.2d 
at 746 (citation omitted). 

The City relies on two opinions from the Elev
enth Circuit Court of Appeals to support its argument 
that the intraclass conflict in this case is so funda
mental as to preclude certification or require decerti
fication. In Pickett v. Iowa Beef Processors, a group of 
cattle producers filed an antitrust suit against Iowa 
Beef Processors (IBP), a meat packer. 209 F.3d 1276, 
1277 (11th Cir. 2000). The plaintiffs alleged IBP had 
used forward contracts1 and marketing agreements2 

1 A "forward contract" is an agreement between a packer 
and a producer establishing the price to be paid for the cattle 
weeks or months before the animals are ready for slaughter. 
Pickett, 209 F.3d at 1278. 

2 "M k t· t" " ar e mg agreemen s are more extended versions of 
forward contracts." Under such agreements, the producer "promises 

(Continued on following page) 
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to coerce producers selling cattle on the spot markets 
to accept lower prices in violation of the Packers and 
Stockyards Act. Id. at 1278. The plaintiffs specifically 
asserted IBP had used the forward contracts and 
marketing agreements to create a "captive supply," 
depress the market price at strategic times, and force 
producers selling on the spot market to accept artifi
cially low prices for their fattened cattle. Id. The 
relief sought by the plaintiffs for the class included 
damages and an injunction prohibiting IBP from 
using such purchasing arrangements in the future. 
Id. at 1280. The district court certified a class of all 
cattle producers who sold cattle directly to IBP from 
February 1994 through and including the date of 
certification - a class of at least 15,000 members 
including both producers who sold cattle on the spot 
market and those who sold cattle under forward con
tracts or marketing agreements. Id. at 1279. On ap
peal, the Eleventh Circuit Court of Appeals reversed, 
holding that the plaintiffs could not adequately rep
resent a class consisting of both producers who sold 
on the spot market and those who sold under forward 
contracts and marketing agreements. Id. at 1280-81. 
The court reasoned that the class could not include 
both the spot market producers who had allegedly 
been harmed by the forward contracts and marketing 

to sell most of its cattle to a packer at prices determined by a 
negotiated formula, which can be adjusted after slaughter 
according to the quality of the beef." Id. 
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agreements and the producers who had benefitted 
from such marketing vehicles and wished to continue 
doing so. Id. at 1280 (noting the certified class "in
cludes those who claim harm from the very same acts 
from which other members of the class have bene
fitted"). 

In Valley Drug Co. v. Geneva Pharmaceuticals 
Inc., a group of pharmaceuticals wholesalers filed a~ 
antitrust action alleging the defendant Abbott Labor
atories made agreements with other defendant drug 
~anufacturers preserving Abbott's monopoly position 
m the market for the drug Hytrin (terazosin hydro
chloride) and keeping less expensive generic alterna
tives off the market. 350 F.3d 1181, 1183-84 (11th Cir. 
2003). !~e district court certified a class including 
all entities who purchased Hytrin from Abbott at 
any time during the periods commencing March 31, 
1998, through August 13, 1999. Id. at 1186. On ap
peal, the Eleventh Circuit Court of Appeals reversed 
concluding the plaintiffs had failed to prove the; 
could adequately represent the class that included 
so~e wholesalers who resold Hytrin on a cost-plus 
basis and other wholesalers who utilized other pric
ing formulas. ld. at 1190. The court reasoned that a 
potential, significant conflict among the class mem
bers was suggested by the disparate pricing schemes 
of the class members.3 Id. at 1190-91. Because the 

3 The defendants alleged that three national wholesaler 
class members whose transactions with Abbot constituted over 
50% of the class claims were among those who sold Hytrin on a 

(Continued on following page) 
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record on appeal suggested those wholesalers who 
sold on a cost-plus basis would, unlike other whole
salers in the class, lose both margin and volume from 
generic competition preferred by other class mem
bers, the court reversed the class certification order 
and remanded for development of the evidentiary 
record as to the potential conflict.

4 
Id. at 1192. 

The City contends the economic conflict of inter
est among the class members in this case is as fun
damental as the conflicts perceived by the courts in 
Pickett and Valley Drug. Suggesting many of the 
members of the class are hostile to the refund be
cause, as property taxpayers, they will be adversely 
affected by it, the City asserts the district court 
abused its discretion in certifying and refusing to 

decertify the class. 

Kragnes denies the alleged intraclass conflict is 
fundamental. First, she notes that the fact that some 
members of the class do not favor the lawsuit is not 
sufficient to defeat certification of the class. Vignaroli, 
360 N.W.2d at 747. She argues the "crux" of the case 

cost-plus basis and likely derived more profit from sales of 
branded products than from sales of generic drugs. Valley Drug, 

350 F.3d at 1190-91. 
4 The need for the development of the evidentiary record 

was the result of the district court's ruling precluding "down
stream discovery" on the subject of the wholesalers' sales prac
tices bearing upon whether the cost-plus sellers achieved a net 
gain as a consequence of the unavailability of the competing ge-

nerics. Id. at 1192. 
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against the City is the illegality of the franchise fee 
and there is no conflict among the members as to that 
issue. She argues the nature and extent of the refund 
of the illegal franchise fees collected by the City are 
secondary to the liability issue. Because it is un
known how the City will choose to fund the judgment 
against it in this case, Kragnes contends the fear that 
some members of the class will suffer a loss as a re
sult of any refund is based on speculation. She points 
out that as of the time of trial, the City had not 
decided how it was going to cover the cost of any re
fund and that it had considered options other than 
raising property tax, such as reducing administrative 
expenses, cutting or deferring capital improvements, 
or obtaining funding through long-term debt. As a 
property owner in Des Moines, Kragnes contends she 
is in the perfect position to represent the interests of 
other property-owning class members as she weighs 
the benefits of a refund against the potential conse
quences. 

We find no abuse of the district court's broad 
discretion in certifYing and refusing to decertify the 
class. The heart of this case is the illegality of the 
franchise fee imposed by the City, and we agree with 
Kragnes that there is no fundamental conflict among 
the class members as to that issue. See Vignaroli, 360 
N.W.2d at 746-47. Each of the class members paid 
fees that the City should not have collected and in 
this fundamental respect their claims are identical, 
consistent, and compatible. 
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Although the City claims an economic conflict 
exists among class members, the district court did not 
abuse its discretion in reaching a contrary conclusion. 
To the extent the City contends this lawsuit will 
cause adverse consequences for property owners, we 
again note Kragnes herself is a property owner shar
ing that status with other property owners in the 
city. 5 The City seeks to neutralize the significance of 
this status shared by Kragnes and the other property
owning members of the class with a retrospective and 
a prospective analysis of the alleged economic con
flict. In each of these analyses, however, the assertion 
of a fundamental conflict is substantially based on 
speculation. 

In its retrospective analysis of the claimed con
flict, the City contends the property owners would 
have preferred the City generate revenue through 
franchise fees paid by both property owners and non
owners alike rather than impose a property tax in
crease not directly shared by nonowners.6 But this 

5 The federal cases cited by the City for the proposition that 
class certification is improper when some members of the class 
benefited from the same conduct that harmed other members do 
not involve a named representative who arguably benefited from 
the conduct and thus shares the interest of the other class 
members who benefited. 

6 The City's contention that the interests of property owners 
and nonowners conflict fundamentally because owners bear the 
burden of real estate taxes and therefore have an aversion to tax 
increases not shared by nonowners is tinged with speculation to 
the extent owners pass along property tax increases to non
owners through rents. 
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contention is infused with speculation asto whether 
and how much the City would have chosen to increase 
property taxes if it had not imposed the illegal fran
chise fees. Although the record indicates the City 
considered increasing property taxes to raise funds 
for certain expenditures, it is impossible to know how 
much, if at all, the City's elected leaders would have 
increased property taxes had they not chosen instead 
to utilize the illegal franchise fees to raise revenue. 
Viewed from the precollection vantage point, the 
City's conflict argument assumes the City would have 
raised property taxes and would have raised them in 
such an amount that at least some property owners 
would have paid more in increased property taxes 
than they ultimately paid in franchise fees. We de
cline to engage in the retrospective speculation un
dergirding the City's assumption that the singular 
fiscal alternative to increasing franchise fees was an 
increase in property taxes. Other feasible precollec
tion alternatives - including a decision against rais
ing additional revenue - were available to the City. 
Thus, from the precollection vantage point, the con
tention that the interests of Kragnes are misaligned 
or fundamentally in conflict with those of other class 
members is speculative at best. 

When the alleged conflict between the interests 
of Kragnes and other property-owning members of 
the class is viewed prospectively from the postcol
lection or "refund" vantage point, we again find an 
abundance of speculation. Here the City's conflict 
analysis assumes any refund will be financed through 
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· h an amount as will a property tax increase In sue . 
at least some property owners to pay more m cause . . . 

. reased property taxes than they will recmve m re-
~ded franchise fees. Although this prospect .can~ot 
be ruled out, the district court did not abus~ Its dis
cretion in failing to assume the re~und Wil; be fi
nanced solely through a property tax mcrease. 

In the last analysis, the City's characterization of 
the conflict between the interests of ~agnes a~d 
other class members is rife with speculatiOn- begm-

. "th speculation about what City leaders would rung WI d. t• 
have done in the past and ending with pre Ic wr:s 
about what City leaders will do in the future. And In 
between is speculation about the effect of hypothet
ical decisions on property owners. Did th~y ~ay less 
in franchise fees than they would have pru.d m prop~ 
erty taxes had the franchise fees not been Increase:. 
Did some nonproperty-owning class members p y 
more in increased franchise fees than they would have 
paid through rent increases occasioned by property 

7 As we have already noted, the general assembly ~ecently 
ado ted legislation untethering the amount of r:anc~I~e fees 
fro~ the municipality's cost of inspecting and mamtru:~nng t~e 
utilit See Iowa Code § 364.2(4)({). Under the new r~gime, t e 

y. t of franchise fees is instead limited prospective!~ to a 
amo~n m of 5% of the customer's utility bills. I d. We dechne to -:-:"':e about whether the City will finance the re~d through 
t~s (or any other) revenue stream, through prospective budg~t
a and fiscal alternatives, or from a combination_ of sue~ pohcy 
c~ices. The district court will on remand take eVIdence mform
ing its decision on the appropriate structure of the refund mech
anism. 
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tax increases had the franchise fees not been in
creased? How, if at all, will property tax rates be 
affected by the refund remedy ultimately fashioned in 
t~s case?8 See Hispanics United of DuPage Cnty. v. 
VLll .. of Addison, 160 F.R.D. 681, 690 (N.D. Ill. 1995) 
(clru.med conflict of interest between class members 
whose property would be destroyed by village's rede
velopment plan and class members whose property 
would not be destroyed and might increase in value 
was "dependent on myriad factors that cannot be 
forecast with any degree of certainty" and did not 
defeat request for certification of class). 

Furthermore, even if we assume without deciding 
that some members of the class prefer to leave their 
right to a refund unremedied, this does not mandate 
a determination that the district court abused its 
discretion in certifying a class in this case. Probe v. 
State Teachers' Ret. Sys., 780 F.2d 776, 781 (9th Cir. 
1986) (no abuse of discretion in certifying class in
cludi~g :etire~ teachers and teachers presently 
working In actiOn challenging use of sex-segregated 

8 J_u~t as it is possible the City's elected leaders who made 
the dec~swn to ~ollect the fees in question might have chosen not 
to proVIde cert~m servi~es instead of collecting the fees had they 
understood thmr collectiOn was illegal, we cannot know how the 
Curren~ and future ~ity leaders will choose to finance any refund 
that m~ght be reqmred. We will not speculate whether there
fund will be financed through spending reductions, tax increases 
fee e~ancements, or some combination of these and other al~ 
ternatives, nor do we express an opinion as to how the refund 
sh?uld be structured in view of the alternatives shown by the 
eVIdence on remand to be available under the circumstances. 
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actuarial tables in calculating retirement benefits 
notwithstanding the prospect that if the suit were to 
result in higher benefits for some class members, 
larger contributions would be required of presently 
working teachers); Lockwood Motors, Inc. u. Gen. 
Motors Corp., 162 F.R.D. 569, 578 (D. Minn. 1995) 
(in action brought by dealer challenging manufac
turer's imposition of an advertising charge as unfair 
business practice, impermissible conflict precluding 
class certification not shown by evidence that some 
class members benefit from or prefer the marketing 
program); Martino u. McDonald's Sys., Inc., 81 F.R.D. 
81, 85-86 (N.D. Ill. 1979) (concluding defendant
franchisor's assertion that most McDonalds' fran
chisees were content with the franchisor's systems, 
saw no merit in plaintiff's antitrust claims, or pre
ferred to leave the violation of their rights un
remedied did not preclude certification of a class of 
franchisees). We acknowledge that other courts have 
declined requests for class certification or affirmed 
such rulings on appeal in some cases based on evi
dence tending to establish a strong opposition of some 
class members to the objectives of the suit filed by the 
named plaintiffs. See, e.g., Gilpin u. Am. Fed. of State, 
Cnty., and Mun. Emps., 875 F.2d 1310, 1313 (7th Cir. 
1989) (affirming denial of certification of a class of all 
nonunion employees in an action seeking restitution 
of agency fees on the ground that one segment of the 
class wished to weaken or destroy the union and the 
other segment of "free-riders" wished merely to shift 
as much of the cost of union representation as possi
ble to the union members); Alston v. Va. High Sch. 
League, Inc., 184 F.R.D. 574, 579-80 (W.D. Va. 1999) 
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(declining request for certification of class in action 
seeking injunctive relief where majority of mem
bers of the purported class opposed disruption of 
th~ status quo that would result from the injunctive 
rehef sought by plaintiffs). As the applicable standard 
~f re~ew accords broad discretion to the district court 
In this matter, however, we find no reversible error in 
the district court's determination that no fundamen
tal conflict of interest between Kragnes and other 
class members precluded certification or mandated 
decertification in this case. 9 

As we have described in the past, our class action 
rules "are remedial in nature and should be liberally 
construed to favor the maintenance of class actions." 
Comes v. Microsoft Corp., 696 N.W2d 318, 320 (Iowa 
2005). The goal ofthe class action rule is the 

:'ef~c~ent re~oluti?n of the claims ... of many 
IndiVIduals In a smgle action, the elimination 
o~ repetit~ou~ litigation and possibly incon
s~stent adJudications involving common ques
tw~s, related events, or requests for similar 
rehef, and the establishment of an effective 
:procedure for those whose economic position 
IS such that it is unrealistic to expect them to 
seek to vindicate their rights in separate 
lawsuits." 

ld. (citation omitted). 

9 

"W_e ex~ress. no opinion at this juncture whether further 
?roceedings m this matter will justify the division of the class 
mto subclasses. See Iowa Rs. Civ. P. 1.262(3)(c), 1.265(1)(a). 
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The litigation of this case has resulted in two 
Supreme Court opinions, a forty-nine pa~e ~istrict 
court decision after a fourteen-day bench tnalinvolv-

.. ing the testimony of twenty-eight witnesses, includ
ing eight experts - three for the City and five for 
Kragnes. The record fills five bankers' boxes. How
ever, Kragnes's claim standing alone would likely _fall 
within the jurisdictional limit of the small claims 
court. We think this case demonstrates the very ne
cessity and importance of class action litigation both 
for the plaintiffs and for the City. The likelihood of a 
plaintiff bringing such a complex suit r~qui~ing. sub
stantial resources to litigate in small claims IS highly 
unlikely. And if she, and scores of thousands of others 
like her, did bring their claims individually, it could 
easily overwhelm the legal department of the City 
and the resources of the Polk County district court, 
and would likely result in inconsistent adjudications. 
We affirm on this issue. 

B. Must Members be Allowed to Opt Out of 
the Class? Rule 1.263(1) provides a list of factors to 
be considered by the district court when determining 
whether a class action should be permitted for the 
fair and efficient adjudication of the controversy, in
cluding: 

a. Whether a joint or common interest 
exists among members of the class. 

b. Whether the prosecution of separate 
actions by or against individual members 
of the class would create a risk of incon
sistent or varying adjudications with respect 
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to individual members of the class that 
would establish incompatible standards of 
conduct for a party opposing the class. 

c. Whether adjudications with respect 
t? individual members of the class as a prac
tical matter would be dispositive of the in
terests of other members not parties to the 
adjudication or substantially impair or im
pede their ability to protect their interests. 

Iowa R. Civ. P. 1.263(1). The district court specifically 
found that multiple lawsuits over the subject matter 
of this case could cause substantial harm to the rights 
of different class members because different results 
might occur in the thousands of potential cases. The 
court also noted this large number of claims could, if 
pursued individually, overwhelm the City's legal de
partment. These findings have special significance in 
the court's determination of whether class members 
may opt out of the class under rule 1.267(1). 

Rule 1.267(1) provides that a member may not 
elect to be excluded from the action if "[t]he certifica
tion order contains an affirmative finding under rule 
1.263(1)(a), (b), or (c)." Iowa R. Civ. P. 1.267(1). Not
withstanding the district court's affirmative findings 
under each of the subsections of rule 1.263(1), the 
City relies on Phillips Petroleum Co. v. Shutts, 4 72 
U.S. 797, 105 S. Ct. 2965, 86 L. Ed. 2d 628 (1985), for 
the proposition that individual members of a class 
have a due process right to opt out of class litigation. 
Shutts involved a class action lawsuit against Phillips 
Petroleum, a company that produced natural gas 
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from leased land in eleven different states. 472 U.S. 
at 799, 105 S. Ct. at 2967, 86 L. Ed. 2d at 633. The 
plaintiffs brought suit in Kansas claiming to repre
sent a class of 28,000 royalty owners from all fif~y 
states and several foreign countries with ownership 
interests in the leased properties. Id. Phillips chal
lenged the inclusion of nonresidents within the class, 
contending "that unless out-of-state plaintiffs affirm
atively consent, the Kansas courts may not exert 
jurisdiction over their claims." Id. at 806, 105 S. Ct. 
at 2971, 86 L. Ed. 2d at 638. Phillips argued that 
many of the members of the proposed class lacked 
minimum contacts with Kansas and could not be 
bound consistent with the due process clause, by a 
judgm~nt of the Kansas court. Id. After a discuss~on 
of the development of and rationales for class action 
litigation, the Supreme Court "reject[ed the] conten
tion that the Due Process Clause of the Fourteenth 
Amendment requires that absent plaintiffs affirma
tively 'opt in' to the class, rather than be deemed 
members of the class if they do not 'opt out.'" I d. at 
812, 105 S. Ct. at 2974-75, 86 L. Ed. 2d at 642. The 
Court concluded that the "procedure followed by 
Kansas where a fully descriptive notice is sent first
class m~il to each class member, with an explanation 
of the right to 'opt out,' satisfie[d] due process." I d. at 
812, 105 S. Ct. at 2975, 86 L. Ed. 2d at 642. Contrary 
to the City's understanding of the case, Shutts does 
not stand for the proposition that the Due Process 
Clause mandates that all class members must have 
the opportunity to opt out of a class action case. 
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In a subsequent case, the Supreme Court granted 
certiorari to determine whether an Alabama court's 
certification of a class and approval of a settlement 
agreement resolving the claims of class members 
violated the Due Process Clause of the Fourteenth 
Amendment because all class members were not af
forded the right to exclude themselves from the class 
or the agreement. Adams v. Robertson, 520 U.S. 83, 
85, 117 S. Ct. 1028, 1029, 137 L. Ed. 2d 203, 207 
(1997). However, the Court did not decide the issue as 
it determined certiorari was improvidently granted 
because the parties did not raise the federal issue 
below. Id. The Court noted that its decision in Shutts 
was limited to the determination of whether the 
Kansas court had jurisdiction over out-of-state class 
members. Id. at 88-89, 117 S. Ct. at 1030, 137 
L. Ed. 2d at 209. 

The Iowa rules regarding class actions were 
adopted in 1980 and were based on the Model Class 
Actions Act. See Unif. Class Actions Act, 12 U.L.A. 93 
(2008). The commissioners' comment to section 8 of the 
Model Act, which corresponds to Iowa rule 1.267(1), 
provides: 

Under some circumstances members of a 
plaintiff class cannot elect to be excluded be
cause they are indispensible parties. This 
would be determined by the court in ruling 
on certification considering the criteria of 
Section 3(a) [Iowa rule 1.263(1)]. Such situa
tions might arise in actions comparable to 
those under Federal Rule 23(b)(1); see 3B 
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Moore's Federal Practice, '![23.35. In most 
situations members of a plaintiff class will be 
permitted to elect to be excluded. 

A class member aggrieved by an affirma
tive finding under Section 3(a)(1), (2) or (3) 
might seek relief through one ?f the extra
ordinary writs or through an mterl~cutory 
appeal if authorized by the state practice. 

Id. § 8 cmt., 12 U.L.A. 109. Similarly, class actions 
certified pursuant to Federal Rule 23(b)(1) do not 
permit members of a plaintiff class to opt out of the 
litigation. Certification pursuant to Federal Rule 
23(b)(1) requires the court to make findings nearly 
identical to the findings required by Iowa rule 
1.263(1).10 Members of a class certified pursuant to 

1° Federal Rule 23 provides, in relevant part 
(b) Types of Class Actions. A class action. may be 

maintained if Rule 23(a) is satisfied and If: 

(1) prosecuting separate actions by or a~ainst indi
vidual class members would create a nsk of: 

(A) inconsistent or varying adjudications with 
respect to individual class members that 
would establish incompatible standards of 
conduct for the party opposing the class; or 

(B) adjudications with respect to individual class 
member that, as a practical matter, would 
be dispositive of the interests of the other 
class members not parties to the individual 
adjudications or would substantially i~p~ir 
or impede their ability to protect their m-

terests[.] 

Fed. R. Civ. P. 23. 
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Federal Rule 23(b)(1) are not provided an opportunity 
by the rule to exclude themselves from the action. 
7 AA Charles Alan Wright, Arthur R. Miller & Mary 
Kay Kane, Federal Practice and Procedure § 1786, at 
496-97 (3d ed. 2005). Rather, "it is reasonably certain 
that the named representatives will protect the ab
sent members and give them the functional equiva
lent of a day in court." ld. at 496. 

We believe the procedural safeguards in our rules 
of civil procedure regarding class actions take into 
account due process concerns of all parties involved -
both the plaintiff class members as well as the de
fendants. Accordingly, we reject the City's contention 
that the district court's application of rule 1.267(1) 
violates due process because class members are not 
given the option of excluding themselves from the 
plaintiff class under the circumstances of this case. 

C. Did the District Court Properly Deter
mine What Costs Were Allowable as Regulation 
of the Franchises? The district court concluded that 
an annual amount of $1,575,194 should be allocated 
to the City's administrative expenses in maintaining 
and managing the electric utility and $1,574,046 
should be allocated for the City's maintenance and 
management of the gas utility. These amounts in
cluded increased construction costs due to the pres
ence of utilities, increased operating costs due to the 
presence of util:lties, degradation costs, disruption 
costs, the cost of the franchise fee study, and one
time, unexpected acute costs. Both parties take issue 
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with several of the costs allowed, or not allowed, by 

the district court. 

Our decision in Kragnes I directed the district 
court to "determine what, if any, part of the franchise 
fees are related to the City's administrative expenses 
in exercising its police power, including the costs 
associated with any incidental consequences of the 
franchised services." Kragnes I, 714 N.W.2d at 643. 
This does not require the City to calculate its admin
istrative expenses to a mathematical certainty. ld. at 
642. The district court concluded that Kragnes, as the 
plaintiff, bore the burden of showing what, if any part 
of the franchise fees are not related to the City's 
administrative expenses and neither party challenges 
on appeal this allocation of the burden. However, the 
parties disagree with several specific costs the district 
court found the City should or should not be able to 

recover through the franchise fee. 

1. Lost value of trees. The district court did not 
include the lost value of the City's trees due to trim
ming and removal to accommodate the utilities as an 
allowable incidental cost of the franchise. The City 

contends this was error. 

Both the City and K.ragnes offered expert testi
mony appraising the value of the trees located in the 
right-of-way which are trimmed or removed by MEC

11 

11 Trial testimony established that MEC did not perform the 
trimming itself during the years at issue but contracted with 

(Continued on following page) 
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to accommodate electric lines. The City's expert, 
Keith Majors, conducted a survey of a portion of the 
City's right-of-way, attempting to count and value the 
trees that had been trimmed or removed. Majors 
opined the City's trees suffered approximately $5.2 
million in damage each year due to MEC's trimming. 
Although Kragnes contends the loss of value of the 
trees in the right-of-way is not the type of cost that 
should be considered part of the City's administration 
of the franchise, Kragnes also provided expert testi
mony from Jim Rock as to the value of the trimmed 
and removed trees. Rock attempted to recreate Ma
jors' survey and testified he was unable to verify 
Majors' calculations of the number, type, and size of 
private and public trees affecting the right-of-way. 
Although Rock identified more trees affecting the 
right-of-way than did Majors, his appraisal of the 
value of the damage sustained by the City's trees was 
significantly less than Majors' estimate. He concluded 
the annual loss of value was $622,981. Rock opined 
that Majors' calculations failed to account for the fact 
that the trees are only trimmed, on average, once 
every five years and that the damage assessed in 
Majors' report was cumulative rather than annual. 

The district court concluded the lost tree value 
was not the type of incidental consequence that 
should be considered by the court in calculating an 

Wright Tree Service for the maintenance of all trees, publicly 
and privately owned, interfering with the electric lines. 
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appropriate franchise fee because it is "nothing more 
than a theoretical concept." The district court further 

oted if it were to consider tree damage a cost related 
~0 the administration of the franchise, it would accept 

Rock's valuation ofthe damage. 

The City contends the damage to the trees is 
analogous to the damage done to sidewalks and 
streets as a consequence of the maintenance of the 

t .lity a degradation cost which was allowed by the 
u 1 ' h. £ A 
district court as a component of the franc 1se ee. s 
the City argues, trees are valuable assets which are 
damaged when they are trimmed to acc~mm?da~e 
electric lines, no matter how carefully the tnmmmg 1s 
done. Although trees may be pruned to promote 
growth and health, trees th~t are tri~med to accom
modate electric lines are tnmmed Without regard to 
the utility, function, and beauty of the tree. They are 
trimmed only to provide sufficient clearance for the 
electric lines. Rock agreed that the trees are damag~d 
when they are trimmed but disagreed that the c~ty 
suffers a loss when the trees are trimmed because the 
City, or any owner, also receives a benefit fro~ the 
trimming of the trees - the safe and reliable dehvery 
of electrical service. This benefit offsets any loss, 

12 
argues Kragnes. 

12 Kragnes also elicited testimony at trial and argue~ in her 
brief that MEC enjoys immunity for any d.ama~e susta:ned by 

d t ·t trimmm· g as long as the trirnmlllg was rn accor-the tree ue o 1 s . h ·t 
dance with best practices. Kragnes, h.owever, c1tes no aut on Y 

(Continued on followmg page) 
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Our review of the record leads us to agree with 
the City that the trees in the right-of-way are valu
ab.l~ as~ets and even when the trimming done by the 
utility IS done correctly and in accordance with the 
best trimming practices, the trees are damaged in a 
quantifiable manner. However, we find Rock's valu
ation of the tree damage to be more credible and 
conclude the amount of $622,981 should be allocated 
to the maintenance of the electric utility. 

2. Indirect operating costs. The City contends 
the district court undervalued the indirect operating 
c?sts associa~ed w~th maintaining and managing the 
nght-of-way m which the gas and electric utilities are 
located. Kragnes and the City agree that a portion of 
the City's operating costs are appropriately included 
in the franchise fees. Specifically, Kragnes agrees 
that to the extent the City's costs to maintain the 
right-of-way are increased because of the presence of 
~he utilities, those increased costs are appropriately 
Included as a component of the franchise fee. How
ever, the City seeks to recover 6% of the total costs of 
the general maintenance of the right-of-way - costs 
that would be incurred whether or not the utilities 
were present in the right-of-way. The City contends a 
porti?n of the total cost of maintaining the right-of
way IS nonetheless appropriately included as a com
ponent of the franchise fees because the City incurs 

for its immunity argument and accordingly, we deem the ar
gument waived. Iowa R. App. P. 6.903(2)(g)(3). 
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the cost of maintaining the right-of-way through 
which the utilities run for the benefit of the general 
public. The City contends all users of the right-of-way 
benefit from the City's maintenance and management 
of the right-of-way, including the utility providers, so 
it is appropriate to recoup a portion of the cost of 
maintaining and managing the right-of-way through 
the franchise fees. 

We agree with Kragnes that the cost of maintain
ing the right-of-way that would be incurred whether 
or not the utilities were present is not appropriately 
included in the franchise fee amount. The costs the 
City would incur to maintain the right-of-way even if 
the utilities were not located there are not an inci
dental consequence of inspecting, licensing, supervis
ing, or otherwise regulating the franchised activity. 
We agree with the district court's conclusion that the 
allowable indirect operating costs are $107,824 per 
year per utility. 

3. Other/acute costs. The City argued that it is 
appropriate to include an annual amount intended to 
cover the cost of unexpected, acute costs related to 
managing or administering the franchise and sought 
an allocation of $250,000 per year per utility. The 
City's expert, Nick Dragisich, conducted a study of 
the City's expenses incurred due to the management 
and maintenance of the gas and electric utility fran
chises. Dragisich noted that study did not include or 
consider "unforeseen and/or emergency costs" related 
to the franchise management. The study noted that 
such unpredictable events did not occur in the time 
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frame covered by the study, from 2001 through 2006, 
but cited as examples of such events "the ice storm 
[in] 1991 and the snow storm of 1998" which caused 
"considerable damage" and resulted in "considerable 
costs" to the City in cleaning the debris from the 
right-of-way. The City also offered testimony of other 
one-time acute costs including $1.625 million to bury 
electric lines at the City's expense to promote devel
opment and the City's $1.6 million settlement of a 
tort !a~suit for a pedestrian injured on a City grate 
proVIdmg access to a gas line. . 

The district court concluded the franchise fee 
can recover unexpected acute costs, but concluded 
$100,000 per year per utility was an appropriate 
a~ount. Both the City and Kragnes appeal the dis
tnct court's valuation of this component of the fran
chise fee. The City contends the full $250,000 it 
requested for each utility should be counted. Kragnes 
asserts no amount should be counted for unexpected 
acute costs. In the alternative, Kragnes argues that 
even if it is reasonable to count some amount for 
u~expected acute costs, the City has failed to present 
eVIdence to support either the amount it requested or 
the amount included in the franchise fee by the 
district court. 

Although we agree the category of unexpected 
"acute" costs could be counted as a component of a 
franchise fee in an appropriate case, we conclude the 
~ecord. in this case provides inadequate support for its 
mcl~swn here. The City offered general testimony 
tendmg to prove it spent $1.6 million to bury electric 
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lines but we find such costs are in the nature of 
' 

capital expenses rather than acute costs. We further 
conclude the settlement of the tort claim was not 
reasonably related to the cost of inspecting, licensing, 
supervising, or otherwise regulating the activity that 
is being franchised, and therefore the district court 
correctly declined to count the item as a component of 
the franchise fee. Lastly, the City produced testimony 
that various storms cost "hundreds of thousands of 
dollars" to clean up. Although the City is not required 
to account for its franchise-related administrative 
expenses to a mathematical certainty, we conclude 
the evidence as to the cost of the storm clean-up was 
not in sufficient detail to allocate a value to it. Accord
ingly, we conclude the district court should not have 
included any value to the claimed acute costs in the 
computation of the franchise fees. 

4. Construction costs paid by the federal and state 
government. Kragnes contends the district court erred 
in counting as a franchise fee component an amount for 
certain increased construction costs. Kragnes's ex
pert, Charles Finch, opined that to the extent some 
construction projects receive funding from the state 
or federal government, such construction costs are 
not actually incurred by the city. Kragnes accordingly 
contends this component of the franchise fee must be 
reduced by 35%, an amount calculated by Finch to 
account for the portion of construction costs offset by 
state and federal funds. The City, however, asserts 
Finch's calculations do not bear out. The City's ex
pert, Dragisich, testified that even if it is assumed 
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that 35% of the cost of a construction project affecting 
the right-of-way is offset by federal or state funds, 
it does not necessarily follow that the state/federal 
funds are actually allocated to the portion of the con
tract that accounts for the increase in construction 
costs attributable to the presence of utilities in the 
right-of-way. Further, the City argues that once state 
or federal funds are received by the City, they become 
the City's funds without regard to their source. Simply 
put, the City contends the court must focus on whether 
the City proved its construction costs attributable to 
the presence of the utilities in the right-of-way are 
increased, and it matters not in calculating the ap
propriate franchise fee what revenue stream the City 
used to pay them. We agree. The source of the funds 
used to pay for the increased construction costs at
tributable to the utilities is not relevant to the deter
mination of whether such costs are a proper 
component of the franchise fee. 

5. Construction costs paid by WRA!sewer users 
on WRA!sewer projects. Kragnes contends the district 
court erred in including as franchise fee components 
any increased construction costs resulting from proj
ects related to the Wastewater Reclamation Authority 
(WRA/3 and sanitary sewer. Kragnes argues such 

13 The WRA is a consortium of cities which provides waste 
treatment facilities and services to the member municipalities, 
including the City of Des Moines. The cities each maintain their 
own sanitary sewer systems for waste collection and connect 
their systems to WRA facilities for treatment. As the operating 

(Continued on following page) 
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costs should not be counted because they are re
couped by the City from the WRA and consumers of 

sewer services. 

However the City's expert explained that the 
method prop~sed by Kragnes's expert to "back .out" 
the construction costs of WRA and sewer proJects 
shifts the increased cost of construction due . to the 
presence of gas and electric utilities almost ~nbre~y ~o 
the WRA and sewer users. He instead opined. ~t. IS 
more appropriate to require the customers of utilities 
to bear their fair proportion of the increased costs and 
require the City to in turn reim?u~se ,:he WRA ~nd 
sewer utility to avoid "double-dippmg by the. City. 
The district court credited the City's expert. It did not 
reduce this component of the franchise fee by the 
amount the City's construction costs are incr~ased as 
a consequence of WRA and ~ewer c~nstru~twn pro
. t d I·t required the City to negotiate some JeC s an . . . 
method of reimbursement with the enterprise entities 

bl " to avoid any dou e recovery. 

We also find the City's expert's testimony on this 
issue credible and agree with the resolution adopted 

by the district court. 

6. Administrative overhead fee on constructi~n 
and engineering project bills. Kragnes asser.ts. the ~Is
trict court erred in counting a 12.78% admmistrative 

t t £ r the WRA the City of Des Moines manages the con rae or o , 
construction projects for the WRA. 
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fee as a component of the franchise fee. She argues 
this is inappropriate because any increase in admin
istration costs incurred by the contractor due to the 
presence of utilities are accounted for in the construc
tion contract price. Kragnes further contends that to 
the extent the 12.78% fee represents additional City 
personnel cost attributable to administering payment 
of the construction contracts, it has already been 
accounted for in the operating expense portion of the 
district court's calculation of the franchise fee. The 
City disagrees, contending the administrative fee 
does not purport to cover additional costs incurred by 
the construction company but rather addresses the 
City's additional administrative overhead. The City's 
expert, Dragisich, was questioned on this precise 
point and explained that he had taken care to insure 
that costs were not double counted and that the 
administrative fee on third-party contracts did not 
overlap with the operating expenses calculated sepa
rately. Dragisich also described the types of addi
tional administrative costs incurred by the City on 
third-party construction contracts due to the presence 
of utilities in the right-of-way. He noted this cost 
component might include the time required to notify 
the police and fire departments of the timing and 
location of road closures and how to reroute emer
gency vehicles. This component might also include 
the administrative costs associated with posting 
notices on the City's website or placing placards on 
properties informing the public about road closures or 
temporary utility interruptions attributable to con
struction. 
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We find credible Dragisich's testimony that the 
City does incur some additional administrative over
head in connection with construction projects as a 
consequence of the presence of utilities. We find such 
administrative costs have not been counted twice and 
were therefore correctly included by the district court 
as a component of the franchise fee. 

7. Interest on the construction costs. Kragnes 
contends the district court erred in counting bond 
expense/interest as an element of the increased con
struction and engineering costs. She argues that be
cause franchise fees are received quarterly, the City 
does not need to borrow money to pay construction 
costs. However, the City's expert testified that while 
Kragnes's logic might work "in a perfect world," it did 
not necessarily work in reality. Even if it is assumed 
the City receives franchise fees quarterly, it does not 
necessarily follow that the City will always have 
funds in hand to pay construction contract payments 
when they are due. The timing of construction pro
jects and the payments due on construction contracts 
are not necessarily aligned with the City's receipt of 
franchise fees. Further, as the City's expert noted, the 
City's construction costs fluctuate greatly from ye.ar 
to year and franchise fee receipts are not necessanly 
sufficient to cover this category of costs. Accordingly, 
we conclude the district court committed no error in 
counting this category of cost as part of the franchise 
fee. 
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8. Increased construction costs. Kragnes and the 
City disagreed as to the amount of increased con
struction and engineering costs incurred by the City 
for the accommodation of the gas and electric utili
ties. Kragnes argues that construction costs were in
creased by 5% and engineering costs were increased 
by 3.5% as a consequence of the presence of utility 
structures and equipment in the right-of-way. The 
City, however, offered testimony suggesting construc
tion costs are increased by 15% and engineering costs 
are increased by 20%. The district court found the 
City's evidence on this issue more persuasive. 

The main issue of dispute involves a survey cre
ated and implemented by the City's expert. City em
ployees were asked whether their work was affected 
or increased due to the presence of utilities in the 
right-of-way. Each employee was also asked how 
much his or her work increased due to each utility 
(including gas, water, electric, cable, etc.). The survey 
respondents assigned a percentage value for each 
factor. The City's expert, Dragisich, added the values 
of the increased work and came up with a total in
crease in work, and concluded engineering costs were 
increased by 20% and construction costs were in
creased by 15%. Kragnes's expert, Finch, concluded it 
was more appropriate to average the increased work 
for all the utilities, producing a 3.5% increase in en
gineering costs and 5% increased construction costs. 

We note the City's expert had extensive construc
tion experience, including the bidding of construction 
projects conducted in the right-of-way. He is also a 
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licensed engineer. Although this is a close issue, we 
credit Dragisich's opinion based on his relevant ex
perience. We agree with the district court's findings 
that the increased engineering costs should be valued 
at 20% and the increased construction costs should be 
valued at 15%, and adopt them as our own. 

D. Did the District Court Err in Order
ing a Refund to all Class Members? As we have 
already noted, the district court found the appropri
ate annual franchise fee is $1,575,194 for the electric 
utility and $1,574,046 for the gas utility and declared 
the plaintiff should have a judgment against the City 
in the amount by which the franchise fees collected 
during the period commencing July 27, 1999, and 
ending May 26, 2009, exceeded the annual franchise 
fee. Citing McKesson Corp. v. Division of Alcoholic 
Beverages and Tobacco, 496 U.S. 18, 110 S. Ct. 2238, 
110 L. Ed. 2d 17 (1990), the district court concluded 
the Due Process Clause affords the plaintiff class 
members a meaningful opportunity to secure post
payment relief for their overpayment of franchise 
fees. The court further reasoned there must be finan
cial consequences from the illegal taxation of the 
City's residents notwithstanding that the funds re
ceived from the illegal taxation of the City's residents 
were used wisely, legally, and with the best intentions 

for the residents. 

The court ordered relief in the form of a refund 
of the franchise fee overpayments in an amount to 
be determined by the court based on evidence ad
duced in further proceedings of the actual amount of 
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franchise fees collected during the subject period re
duced by the annual franchise fee determined by the 
court. The City contends that, even if it did charge an 
excessive franchise fee, the district court erred in 
concluding the class members are entitled to a refund 
of any amount they were overcharged. 

The City contends McKesson and Hagge v. Iowa 
Department of Revenue and Finance, 504 N.W.2d 448 
(lo':a 1993), a~e distinguishable and provide no legal 
basis for ordenng a refund in this case. We acknowl
edge the City's contention that the plaintiffs in those 
cases claimed deprivation of a federal constitutional 
right (Commerce Clause violation in McKesson and 
intergovernmental tax immunity in Hagge) in addi
tion to their due process claims. See McKesson, 496 
U.S. at 22, 110 S. Ct. at 2242, 110 L. Ed. 2d at 26· 
Hagge, 504 N.W.2d at 449. While it is true that th~ 
excessive fees in this case were not found to violate 
any federal constitutional right, we conclude the rea
soning stated in McKesson and Hagge is compelling, 
and we therefore apply it in this case. 

Meaningful backward -looking relief is especially 
appropriate to rectify the class members' overpay
ments under the circumstances presented in this case. 
"Because exaction of a tax constitutes a deprivation of 
pr~perty," procedural safeguards are generally re
qmred to protect against "unlawful exactions in order 
to satisfy the commands of the Due Process Clause." 
McKesson, 496 U.S. at 36, 110 S. Ct. at 2250, 110 
L. Ed. 2d at 35-36. However, because "[a]llowing tax
payers to litigate their tax liabilities prior to payment 
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might threaten a government's financial security," 
states have been permitted to restrict the ability of 
the taxpayer to challenge the lawfulness of the tax 
before it is paid. Id. at 37, 110 S. Ct. at 2250, 110 
L. Ed. 2d at 36. That was the case here - Kragnes 
and the other members of the class had no pre
deprivation remedy. Instead they were required to 
raise their objections to fees in a postdeprivation 

refund action. 

To satisfy the requirements of the Due Pro
cess Clause, therefore, in this refund action 
the State must provide taxpayers with, not 
only a fair opportunity to challenge the accu
racy and legal validity of their tax obligation, 
but also a "clear and certain remedy," for any 
erroneous or unlawful tax collection to en
sure that the opportunity to contest the tax 
is a meaningful one. 

Id. at 39, 110 S. Ct. at 2251, 110 L. Ed. 2d at 37 
(footnote and internal citation omitted). 

We further note that Kragnes filed this action 
soon after the City decided to commence collecting the 
franchise fees at issue here. On notice of Kragnes's 
claim that the franchise fees were excessive in 
amount and therefore illegal, the City nonetheless 
collected them and, during the pendency of this ac
tion, even increased the amount of the fees collected. 
The failure of the City to respond differently after it 
was on notice of Kragnes's claim does not mitigate in 
favor of depriving Kragnes and the class of a remedy 
for the unlawful taxation. See id. at 45, 110 S. Ct. at 
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2254-55, 110 L. Ed. 2d at 41 (noting State has avail
able a range of procedures to limit the financial 
impact of refunding taxes, including refraining from 
collecting a tax which has been declared illegal dur
ing the pendency of an appeal or placing disputed 
funds into an escrow account or utilizing "other ac
counting devices such that the State can predict with 
greater accuracy the availability of undisputed treas
ury funds"). "[The City's] failure to avail itself of 
certain of these methods of self-protection weakens 
any 'equitable' justification for avoiding its constitu
tional obligation to provide relief." Id. at 45, 110 
S. Ct. at 2255, 110 L. Ed. 2d at 41. 

The City cites the Restatement (Third) of Resti
tution in support of its contention that no refund of 
any overpayment should be ordered under the cir
cumstances presented here. Section 19(1) of the Re
statement states the general rule that a taxpayer 
who pays an illegally assessed or collected tax, fee, or 
charge has a claim in restitution against the govern
ment to prevent unjust enrichment in the absence of 
a different rule imposed by statute. Restatement 
(Third) of Restitution and Unjust Enrichment § 19(1), 
at 259 (2011). As has already been noted, this court 
has ordered a refund when a taxpayer overpaid taxes 
to the Iowa Department of Revenue and Finance. 
Hagge, 504 N.W.2d at 452. The City contends the 
district court erred, however, in this case in failing to 
apply section 19(2) of the Restatement allowing the 
court to consider whether, under the circumstances of 
a particular case, a restitutionary remedy should be 
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denied on the ground it would "disrupt orderly fiscal 
administration or result in severe public hardship." 
Restatement (Third) of Restitution § 19(2), at 259. 
Subject to constitutional limitations, the rule stated 
in section 19(2) authorizes the court to limit relief to 
the claimant to avoid either adverse governmental 
consequence. Id. § 19 cmt. b, at 260. The City directs 

us specifically to illustration 17: 

City assesses a property tax on a nondiscrim
inatory basis. The tax is subsequently de
termined to be improperly authorized and 
void. In response to Taxpayers' suit against 
City to recover the tax collected from them, 
City demonstrates that the revenues illegally 
collected were spent exclusively on ordinary 
municipal services benefitting Taxpayers 
among other residents. Under the circum
stances, the court may find that neither City 
nor its residents have been unjustly enriched 
at Taxpayers' expense. 

I d. § 19 cmt. f, ill us. 17, at 267. 

This court rejected an equity-based argument 
opposing a tax refund in Hagge. In that case, the 
State urged a refund should be denied because such 
relief would impose an onerous fiscal burden. We 
concluded, however, that "equity cannot override the 
clear commands of the Due Process Clause." Hagge, 
504 N.W.2d at 452. As in Hagge, we are not convinced 
that a properly structured refund in this case will 
create an onerous fiscal burden on the City or create 
such disruption and instability as to give rise to 
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countervailing public interests weighing against are
fund. 

Undaunted by our rejection of an equitable 
argument in Hagge, the City offers up other equity
based reasons for denying a refund of the excessive 
franchise fees. Among these reasons are the notion 
that restitution of the excess fees should not be or
dered when the excess fees were paid by a broad
based group and .the plaintiff class would essentially 
recover from itself, and the equitable principle that 
no refund will be ordered when the improper tax was 
collected from a broad constituency and the funds 
were used for the general benefit of a similar public 
constituency. We conclude the district court correctly 
declined these equity-based entreaties to forego al
together a refund remedy in this case. This conclusion 
is strongly influenced by the fact that the City con
tinued and increased its collection of the franchise 
fees after being put on notice of the claim in this 
litigation that the fees exceeded the amount autho
rized by law. Under these circumstances, equitable 
principles will not shield the City from a refund. 14 

14 

We note that although the general assembly ratified the 
City's collection of electric and gas franchise fees in excess of the 
cost of regulating the utilities, the legislature declined to retro
actively authorize the excessive fees although it clearly knew 
how. In 2007, the general assembly enacted similar legislation 
ratifYing the imposition of franchise fees for cable television 
services. See Iowa Code § 477A.7(5) (Supp. 2007); Zaber v. City 
of Dubuque, 789 N.W.2d 634, 637 (Iowa 2010). The general as
sembly explicitly provided that the ratification was retroactive. 

(Continued on following page) 

App. 43 

The City next contends that if a refund is to be 
required, it should be limited to those clas~ memb~rs 
who can show they would have paid less If the City 
had raised the same amount of revenue through 
property taxes. We disagree. We cannot assume the 
City would have chosen to increase real_ estate t~es 
by an equivalent amount if the excessive franchise 
fees had not been conceived and collected. In the last 
analysis, the determination of . what would have 
occurred had the excessive franchise fees not been 
collected would require speculation in which the court 
will not engage. We conclude the most fair remedy i~ 
this case is the refund which will, to the extent possi
ble refund to members of the plaintiff class the ex
ces~ fees extracted from them and restore the parties 

Iowa Code § 477A.7(5); Zaber, 789 N.W.2d at 637. However,_ in 
this instance, the legislature decided not to enact a ret;roact~ve 
ratification of franchise fees, but instead made ~he ratifi_catwn 

Cti.ve only In fact an early draft of the bill contamed a prospe · ' . · t 
retroactive provision, but that portion was stncken m avo eon 
the floor of the House. See Senate Amendment 3328 to S.F. 4 78, 
83 G.A., 1st Sess. (Iowa 2009) (providing. in § 202 that any 
amount of electric or gas franchise fees prevw~sly_ a~,sessed that 
exceeds the city's cost of regulating the franchise IS declar~d to 
be authorized and legally assessed by and paid to the city"); 
Journal of the House, Saturday, April 25, 2009, at pages 20_72-
2075 (motion by Oldson, offering amendment H-1780, which, 
among other things, struck the ratification language then found 
in § 221); 2009 Iowa Acts ch. 179 (am~:t;tding Iowa Cod_e ch. ~64 

di g franchise fees without proVIsiOn for retroactive ratifi-regar n "fi t" h b 
cation of franchise fees). Such retroactive rati ca 10n as een 
approved by this court. Zaber, 789 N.W.2d at 656. Thus, t~e 
legislature also declined to shield the City from the financial 
impact of this litigation. 
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to the status quo ante. We also note the City has 
available to it the full range of legal tax and fee 
options, budgetary measures, and spending policy 
choices to cover the refund and its ongoing future 
expenses. 

Comment f to section 19 makes clear that while 
"[s]ignificant disruption and hardship are grounds to 
limit restitution ... the mere fact that relief will be 
expensive is not." Restatement (Third) of Restitution 
§ 19 cmt. f, at 266. It further notes that a restitu
tionary remedy may be fashioned in a way that min
imizes the disruption to the taxing authority, "such as 
by allowing refunds in the form of credits against 
future assessments." Id. § 19 cmt. f, at 267. Our dis
position of this appeal will allow the district court to 
structure the refund in a way that balances the 
respective interests of the City and the members of 
the plaintiff class. 

E. Should the District Court Have Divided 
the Class Into Subclasses for the Remaining 
Proceedings? The City argues that the district court 
abused its discretion in not dividing the class into 
s~bclasses for remedial purposes. Specifically, the 
C1ty contends that while the class members interests 
may be sufficiently alike for purposes of the resolu
tion of the legal issue in this case, they have signifi
cantly different interests and preferences with regard 
to the determination of an appropriate remedy. These 
different interests, the City contends, requires the 
division of the class into subclasses. The district court 
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concluded the conflict perceived by the City was 
speculative and declined to divide the class. 

The City contends that as a remedial plan is put 
together, someone must represent the interests of 
those class members that have an interest in mini
mizing the amount of the refund. For example, the 
City contends that the implementation of a remedy 
must be preceded by an initial determination of 
whether or not potential class members must submit 
a claim. The City also contends decisions must be 
made with regard to the types of notice and infor
mation that are to be included with any refund 
checks or claim forms because these should vary 
depending on whether the class member favors or 
opposes the collection of franchise fees as a source of 
revenue for the City. The City favors the creation of 
subclasses because it harbors doubts that Kragnes 
"will vigorously pursue the positions on these issues 
that are of greatest advantage to those class members 
who benefit from revenue generation through the 

franchise fee." 

Kragnes contends that to the extent that no 
conflict exists warranting the decertification of the 
class, no conflict exists warranting the creation of 
subclasses. She notes she is a property owner and 
thus a member of the group the City contends would 
likely favor the generation of revenue through fran
chise fees rather than real estate taxes. However, 
clearly she does not favor the refund outcome the City 

predicts for her as a property owner. 
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We conclude the City's arguments for the creation 
of subclasses are speculative on this record. We affirm 
the district court's certification of the class. As admin
istration of this action proceeds on remand, the dis
trict court shall exercise its discretion in ruling on 
motions, if any, requesting the establishment of 
subclasses. Iowa R. Civ. P. 1.262(3)(c). 

F. Did the District Court Correctly Decline 
to Order the City to Amend its Franchise Ordi
nances? Kragnes asserts the district court erred in 
holding amendments of Iowa Code sections 384.3A 
and 364.2 do not require the City to amend its fran
chise fee ordinances. Kragnes contends the City 
should be enjoined from collecting franchise fees pur
suant to the ordinances in effect at the time of this 
lawsuit until the City enacts a new ordinance in com
pliance with sections 384.3A and 364.2, which became 
effective May 26,2009. 

A franchise fee assessed by a city may be 
based upon a percentage of gross revenues 
generated from sales of the franchisee within 
the city not to exceed five percent, without 
regard to the city's cost of inspecting, super
vising, and otherwise regulating the fran
chise. Franchise fees collected pursuant to an 
ordinance in effect on May 26, 2009, shall be 
deposited in the city's general fund and such 
fees collected in excess of the amounts neces
sary to inspect, supervise, and otherwise 
regulate the franchise may be used by the 
city for any other purpose authorized by 
law. Franchise fees collected pursuant to an 
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ordinance that is adopted or amended on or 

f M 26 2009 to increase the percent-
a ter ay ' ' d 

t at Which franchise fees are assesse 
age rae . .c nt 
h 11 be credited to the franchise .Lee accou 

s i~hin the city's general fund a~d used p~r
w t" 384 3A If a city franchise suant to sec 1on · · hi 

. d to customers of a franc se, fee IS assesse . 
the fee shall not be assessed to the city ~s a 
customer. Before a city adopts or am~n s a 
franchise fee rate ordinance or franchise or~ 
dinance to increase the percentage rate a 
which franchise fees are assessed, a reve~ue 
purpose statement shall be preparedh~p~c~~~ 
. the purpose or purposes for w IC 
mg ollected from the increased rate 
revenue c t relief is 

"ll be expended. If property ax 
~ted as a purpose, the re:enue p~rpose 

t t t shall also include InformatiOn ~e-
s a emen t tax rehef 

ding the amount of the proper y 
gar . d d WI. th revenue collected from 
to be proVI e 
the increased rate. The revenue P.urpo~e 
statement shall be published as proVIded In 

section 362.3. 

Iowa Code§ 364.2(4)({) (Supp. 2009). 

The City's ordinances currently in effect autho-
. the City to collect franchise fees of 5%. However, 
:: nes asserts the effect of this lawsuit is "to lower 

the !uowed percentage rate of franchise ~ee un~~:~~: 
City ordinances to the costs of regulatlo~, we Cit 

th 5m " According to Kragnes, If th y 
less an 70 • • t t a 
wishes to collect a 5% franchise fee, It mus en;c t 

d
. e "to increase the percentage ra e a 

new or mane , d 1 with 
which franchise fees are collected an comp y 
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the notice and revenue statement requirements of 
section 364.2( 4)({) as well as the spending limitations 
of section 384.3A for ordinances enacted after May 26, 
2009. 

The City contends the plain language of section 
362.2( 4)({) allows it to continue to collect a 5% fran
chise fee pursuant to its ordinances which were in 
effect on May 26, 2009. The City points out that the 
statute explicitly addresses how funds collected pur
suant to ordinances in effect on May 26, 2009, may be 
spent, clearly evidencing an intent to "grandfather in" 
existing ordinances. The statute further distinguishes 
between existing ordinances and ordinances enacted 
or amended after May 26, 2009, and requires cities 
seeking to amend or enact ordinances after May 2009 
to comply with certain requirements. 

We are not persuaded by Kragnes's argument 
that the effect of this lawsuit and our decision in 
Kragnes I is to rewrite the City's franchise fee ordi
nance. Our decisions simply render the ordinance 
unenforceable for the designated time frame in ex
cess of the costs to maintain and regulate the fran
chise. We agree that the plain language of section 
364.2( 4)({) grandfathers in franchise fee ordinances 
in effect on May 26, 2009, and authorizes the col
lection of up to a 5% franchise fee pursuant to those 
existing ordinances. The district court correctly de
clined Kragnes's invitation to order the City to adopt 
a new franchise fee ordinance. 
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IV. Conclusion. 
We conclude the district court did not abuse its 

discretion in certifying and denying the City's mo
tions to decertify the class. We also conclude the 
members of the plaintiff class have no due process 
right to opt out of the class and the failure ~f the 
rules of civil procedure to allow them to do so 1s not 

unconstitutional. 

After our de novo review of the record, we con
clude certain amounts allocated or not allocated by 
the district court as proper components of the fran
chise fees should be modified. Specifically, we con
clude the City should be able to include the lost value 
of trees due to trimming and removal to accommodate 
electrical lines in the amount of $622,981 each year 
for the electric utility franchise. We also conclude 
the City shall not, based on this record, recoup a~y 
amount for unpredictable, acute costs. We affirm 1n 
all other respects the district court's determination of 
the allowable amount of franchise fees. For ease of 
reference, the franchise fees allowed are as follows. 

Disruption 
Costs $2,038.00/year 

Electric Utility 

$843.00/year 
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$2,098,175.00/year 

We further conclude the district court properly 
?rdered a refund of fees in excess of the totals item
I~ed abov~. We ~emand for further proceedings con
sistent with this opinion, for findings as to the 
amounts to be distributed to the members of the 
class, and for a determination of the app . t t" t · ropna e 
res I utiOnary arrangement by which such amounts 
shall be paid. And, finally, we conclude the district 
~ourt. correctly denied Kragnes's request for an in
JUnctiOn preventing the City from collecting franchise 
fees pursuant to the ordinances in effect on May 26 
2009. ' 

AFFIRMED AS MODIFIED AND REMANDED. 

All justices concur except Cady c J h d" ' .. , w 0 IS-

sents and Waterman and Mansfield JJ who t k 
t 

' ., a e no 
par. 

CADY, Chief Justice (dissenting). 

~ resp.ectfully dissent. A basic and fundamental 
confl~ct ~XIs:s. between the members of the class. This 
conflict I~ Immical to the fundamental purpose of 
class actiOns and, under the law, does not permit 
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Kragnes to pursue her claim as a class action. I would 
hold the district court erred in failing to decertify the 

class. 

Several requirements must be met before our law 
permits class certification. One basic prerequisite is 
the class representative must "fairly and adequately" 
protect the interest of the class. Iowa R. Civ. P. 
1.262(2)(c). This requirement relates to the associated 
rule that the claim of the class representative be 
typical of that of the other class members. When 
a conflict exists between class members that relates 
to the issues and is fundamental to the case, class 
certification is improper. Valley Drug Co. v. Geneva 
Pharm., Inc., 350 F.3d 1181, 1189 (11th Cir. 2003). 

The fundamental conflict in this case can be 
traced to the fundamental economic reality of the re
lationship between a city and its people. A city is its 
people, and a government is established by the people 
to govern and provide public services and protection 
for the benefit of the people. In turn, the people pro
vide revenue to the government so it can operate to 
carry out its vital public mission. Thus, the public 
mission pursued by government is, one way or the 

other, paid by the people. 

In this case, the City of Des Moines sought to 
raise additional revenue for the purpose of providing 
more public services in the form of additional police 
and fire protection, enhanced public library access, 
and needed repairs to deteriorating neighborhoods. A 
city is authorized to raise revenue for such purposes. 
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H~wever, the particular means utilized by the City to 
rruse the revenue was ultimately found in this case to 
be contrary to the law, but not until the revenue had 
been collected and spent on the needed services that 
have been enjoyed by the public. 

The representative plaintiff brought this lawsuit 
not only to force the City to utilize a lawf~-1 m t II · w eans o 
co ect Its needed revenue, but also to obtain a judg-
ment on behalf of all people who paid the fee equal to 
the total amount of the revenue that had been col
lected through the illegal fee. Class certification al
low~d her to lump together all residents who had paid 
the Illegal tax to elevate the amount of the clru· . t 

b t t
. 

1
. mIn o 

a su s an Ia JUdgment Th · d . . . · e JU gment IS so large that 
the City ~Ill no'; need to raise additional revenue or 
reduce _City serVIces to refund the improper fee to all 
the resi~ents who paid it. This inevitable result is not 
speculative. It is logic. It is also economic reality 
based on sound economic principle. To pay the jud -
ment to the class, the City will need to use existii~g 
revenue belonging to the class tax th I . ' e c ass, or cut 
serVIces _pro~d.ed to the class. These consequences 
necessanly diVIde the class and render its me b t · f m ers 
an a~oms Ic. There is little utility in suing yourself 
e_s~eci~lly when the associated attorney fees and 
ht:g~twn expenses of suing yourself will run into the 
mllhons of dollars. Most people would be un "II" t 

l
·t· · WI mg o 

pursue I Igatwn under such circumstances. 

. Accord~ngly, this case could not present a more 
basic conflict between a representative plaintiff and 
those members of the class who would not want to 
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force city government to find additional revenue to 
pay the judgment that will inevitably adversely affect 
most members of the class. In other words, the law
suit is a microcosm of the larger tension in society 
between those who focus on immediate gratification 
and those who seek to make decisions today with 
future consequences in mind. This case forces the 
latter to join in the approach of the former. In this 
case, the remedy seeks an immediate perceived ben
efit at a future cost that makes the benefit an illu
sion. This sleight of hand is found at the heart of the 
case and presents a most basic conflict that pits the 
representative plaintiff, who advocates for a refund, 
against those class members who understand the 
futility of a refund and would advocate against it. It 
is simply unfair for our class action law to be used as 
a vehicle to grow a judgment into an amount that will 
force the City to take action adverse to the class. A 
plaintiff who pursues such a goal cannot possibly 
represent the interest of the remaining class mem-

bers. 

This type of inherent conflict in a class is incon
sistent with the use of class action and is not permit
ted by our law. An analogous case that best illustrates 
this point is Ihrke v. Northern States Power Co., 459 
F.2d 566 (8th Cir.), vacated as moot, 409 U.S. 815, 
93 S. Ct. 66, 34 L. Ed. 2d 72 (1972). Like this case, 
Ihrke involved an action brought by a utility customer 
on behalf of all utility customers. 459 F.2d at 567. 
The legal claim alleged the regulations governing the 
termination of utility service were unconstitutional 
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because customers had been deprived of adequate 
prior notice and a fair and impartial hearing prior to 
the termination of utility services. I d. The court found 
the class was inherently antagonistic because not all 
customers would be in support of a pretermination 
hearing. Id. at 572. Instead, some customers would 
"likely ... feel" that the additional expense of provid
ing a termination hearing would "conceivably result 
in a rate increase to all customers." Id. at 572-73. As 
with the utility customers in Ihrke, many Des Moines 
taxpayers would be reluctant for government to make 
expenditures when they realize those expenditures 
come from their pocket, one way or the other. 

Other courts have expressed a slightly different 
principle that a class action cannot be maintained 
when people in the class would oppose the claim or 
the remedy sought. In Mayfield v. Dalton, 109 F.3d 
1423, 1424 (9th Cir. 1997), two members of the Ma
rine Corp. sought to certify a class consisting of all 
members of the armed forces to challenge the consti
tutionality of a Department of Defense requirement 
that all soldiers provide a DNA sample for future 
analysis. The court found the class to be antagonistic 
because there were "undoubtedly" people in the class 
who would not oppose the DNA repository and who 
would want the requirement enforced. Mayfield, 109 
F. 3d at 1427. In this case, there are undoubtedly 
people in the class who do not oppose the illegal fee 
used to enhance City operations. 

Antagonism also exists in a class when the class 
consists of people who utilize limited resources from a 
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common pool, and named members of the class seek a 
remedy that will result in a shift of these limited 
resources. See Miller v. Univ. of Cincinnati, 241 
F.R.D. 285, 290 (S.D. Ohio 2006) (finding an inherent 
conflict precluding class certification when female 
members of a university rowing team claimed the 
university was violating Title IX and sought to estab
lish a class consisting of all female participants in 
university athletic programs because the remedy of 
compliance with Title IX would not be amenable to all 
class members because compliance would likely only 
be achieved by shifting resources from one sport· to 
another); see also Cherokee Nation of Okla. v. United 
States, 199 F.R.D. 357, 364-65 (E.D. Okla. 2001) 
(finding named plaintiffs' interests were antagonistic 
because the agency would be required to reimburse 
money from limited appropriations in order to make 
the required refund). There are undoubtedly many 
people in Des Moines who would oppose a rather 
insignificant individual refund that will only result in 
a substantial reallocation of resources or additional 

taxation. 

The conflict in this case is as fundamental as the 
legal principles that demand the class to be decerti
fied. Class actions are institutions of representation, 
not opposition. They are institutions of social value 
and public good, not personal gain. The class needs to 
have a sense of mission so that all interests are 
represented. See Hansberry v. Lee, 311 U.S. 32, 44, 61 
S. Ct. 115, 119, 85 L. Ed. 22, 28 (1940) (holding plain
tiff seeking to enforce an agreement cannot represent 
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class members who do not want it enforced); see also 
7 A Charles Alan Wright, Arthur R. Miller & Mary 
Kay Kane, Federal Practice and Procedure § 1768, at 
389 (3d ed. 2005). This case is as far from a class 
action as a case could be. A single plaintiff should not 
be permitted to drag nearly an entire community into 
a lawsuit that seeks a remedy akin to suing yourself. 

Kragnes certainly had a right to challenge the 
government action. She had a right to turn to the 
courts to force the City to use the proper channels to 
raise city revenue. She was free as well to seek her 
own refund. At times, the pursuit of principle alone 
might be worth the cost, but a class action neverthe
less requires the pursuit to be shared by the class. 
When public monies or public sacrifice will be used to 
pay for a public interest lawsuit, the representative 
class requirement for class certification ensures that 
the public actually supports the effort. Considering 
the marginal utility of the remedy sought, consider
ing the subsequent legislative adoption of the chal
lenged fee, considering the public benefit provided 
by the challenged government action, and consider
ing the substantial public expense of litigation, it 
is doubtful many class members would share in 
Kragnes's enthusiasm for her lawsuit. One of the ben
efits of a class action is that it allows a plaintiff to 
pursue a claim by giving an attorney a financial 
incentive to provide representation. It also allows the 
court to dispose of a multiplicity of identical individ
ual claims in an economical manner. In this case, 
however, there was no evidence that similar claims 
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e filed or even the fear of a multitude of similar 
wer ·d 
claims. Moreover, while it is important to .proVl ~ a 
financial incentive for legal representation ln merito
rious litigation, it should not, in the end, become the 

only benefit of a class action. 
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IN THE IOWA DISTRICT COURT 
FOR POLK COUNTY 

LISA KRAGNES, et al 

Plaintiff/Petitioner, 

vs. 

CITY OF DES MOINES, 
IOWA, 

Defendants/Respondent. 

Case No. CE 49273 

FINDINGS OF FACT, 
CONCLUSIONS OF 
LAW AND RULING 

(Filed Jun. 3, 2009) 

The above captioned matter is a class action and 
came before the undersigned for a bench trial begin
ning October 27, 2008 and concluding on November 
13, 2008. Shortly after this trial commenced the court 
advised counsel for the parties that in the event it 
was determined a refund was due and owing the 
City's residents he was waiving any right to any 
refund to which he was entitled. 

The plaintiff Lisa Kragnes, hereafter Kragnes, 
was present in person and represented by her counsel 
Bruce Stoltze and Brad Schroeder. The defendant 
City of Des Moines, Iowa, hereafter City, was repre
sented by counsel Deputy City Attorney Mark God
win and City Attorney Bruce Bergman. Mter 
reviewing the file, the pre-trial and post-trial briefs, 
and listening to the evidence, the court makes the 
following findings of fact, conclusions of law, and 
ruling. 
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STATEMENT OF THE CASE 

Plaintiff filed this class action on or about July 
27 2004. In her suit Kragnes alleges the gas and 
el~ctricity franchise fees charged to Mi~erican 
Energy (MEC) customers in the City const_1-tute an 
illegal tax. The City denies Plaintiff's allegation. 

On or about October 11, 2005 the parties filed 
cross motions for summary judgment. Judge Michael 
Huppert granted Plaintiff's Motion for Summary 
Judgment on January 5, 2006. The City appealed on 
January 9, 2006. The Iowa Supreme Court ~eversed 
on May 26,2006 inKragnes v. City of Des Momes, 714 

N.W.2d 632 (Iowa 2006). 

Judge Huppert granted an injunction against the 
collection of the fees. When he realized that the class 
had not yet been certified and he had no jurisdicti_on 
over the class he dissolved the injunction. The plain
tiff class was certified on June 26, 2006. Kragnes 
never moved to have the injunction reinstated after 

class certification. 

On October 2, 2006 the City moved for partial 
summary judgment, claiming that even if it had 
collected more in franchise fees then it was entitled to 
collect, Kragnes and other class members were not 
entitled to a refund. The trial court, Judge Don 
Nickerson denied the motion on July 27, 2007. The 
City's Application for Interlocutory Appeal was denied 

by the Iowa Supreme Court. 
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The City was subsequently allowed to amend its 
answer to include affirmative defenses and a counter
claim. The affirmative defenses were based upon tort 
immunities afforded to the City. The counter-claim 
was for unjust enrichment. 

In 2008 the undersigned heard the City's Motion 
for Summary Judgment on the tort immunity affirm
ative defenses. The City also moved several times to 
decertify the class. This court denied the motions. 

FINDINGS OF FACT 

1. The City entered into electric and gas fran
chise agreements in 1960 with Iowa Power 
and Light Company, a predecessor in interest 
to MidAmerican Energy Company (MEC). 
The ordinance provided for "an annual fran
chise, occupation or privilege tax". 

2. In 2004 legislation was passed reducing the 
sales tax on residential users of gas and 
elelctricity [sic] from 5% to 2% for the period 
of January 1, 2004 through December 31, 
2004. The legislation further reduced the sales 
tax to 1% from January 1, 2005 to December 
31, 2005. Finally the sales tax was complete
ly eliminated on residential members use of 
gas and electricity billed on or after January 
1, 2006. 

3. The City wanted to continue providing or 
improving services to its residents without 
raising property taxes. These services in
cluded police, firefighters, renovation of 

I 
I 
I 
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deteriorating neighborhoods and streets, and 
maintenance of library hours. With the State 
phasing out the sales and use taxes on resi
dential gas and electric services the City con
cluded that it could collect a higher franchise 
fee and would not have to raise property tax
es and the actual cost of electricity and gas to 
residential customers would not change. The 
City determined that an increase in the fran
chise fee was preferable to a property tax in
crease. As a result the City negotiated to 
update the franchise agreement for gas and 
electric service with MEC. 

4. Ordinances passed by the City in 1987 pro
vided for a franchise fee of 1% to be charged 
to both gas and electric customers within the 
city limits of the City. The City opted to 
amend the franchise agreement through pas
sage of ordinances as opposed to increasing 
the property tax. 

5. The City amended the franchise ordinance 
and increased the fee from 1% to an amount 
equal to 3% of the gross receipts derived by 
MEC from the transmission or distribution of 
gas and electric to each of the customers 
within the corporate limits of the City, ex
cluding the sale of gas and electric to the 
City. The amended ordinance in fact allowed 
the City to increase the franchise fee up to 
6%. 

6. The City increased the franchise fee from 3% 
to 5% on both gas and electricity affective 
[sic] June 1, 2005. 
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7. The City had nothing but good intentions in 
increasing the franchise fees. In fact the re
sults the City wanted to achieve were real
ized. Not only did the City not have to 
increaseproperty taxes it enabled the City to 
enact one of the largest property tax cuts in 
history. Furthermore the revenue received 
from the increase in fees enabled the City to 
restore the library hours, increase the num
ber of firefighters and police substantially 
and provide low-income utility assistance to 
qualified persons, etc. 

8. In 2006, 2007, and 2008, the electric fran
chise fee generated $6,794,478.00, 
$7 ,083,352.00, and $7,246,053.00 respective
ly. The gas franchise fee generated 
$5,944,832.00 in 2006, $5,380,585.00 in 
2007, and $5,823,209.00 in 2008. Therefore 
the total electric and gas franchise fees gen
erated for the years 2006, 2007 and 2008, 
was $12,739.310.00, $12,463,937.00, and 
$13,069,262.00 respectively. This resulted in 
total franchise fees generated for the three 
year period in an amount of $38,272,499. 

9. The parties agree that the City receives a 
combined estimated total of approximately 
$2.5 million per 1% of combined gas and 
electric franchise fees. This means that the 
City must have approximately $7,000,000.00 
annual cost and incidental consequences at
tributable to the electric utility, and approx
imately $5,500,000.00 annual cost and 
incidental consequences attributable to the 
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gas utility in order to sustain the validity of 
each fee at the 5% level. 

10. Proportionally the City must then have ap
proximately $4,200,000.00 in annual cost 
and incidental consequences to justify an 
electric franchise fee of 3% and approximate
ly $3,300,000.00 in annual cost and inci
dental consequences to justify a 3% gas 
franchise fee. The City must have approxi
mately $1,400,000.00 annual cost and inc~
dental consequences to justify a 1% electric 
franchise fee and $1,100,000.00 annual cost 
and incidental consequences to justify a 1% 
gas franchise fee. 

11. Plaintiff's exhibit 7 sets out the actual 
amount of franchise fee funds the City re
ceived for the electric and gas utility for the 
year 1999 to fiscal year 2009. It ~a! bene~
essary for the court to receive additiOnal eVI
dence on the amount of actual franchise fee 
funds received by the City not contained in 
Plaintiff's exhibit 7. 

12. If during the period from 1999 to September 
1 2004 the City's expenses in maintaining 
b~th the electric utility and gas utility in the 
ROW and BROW equal or exceed approxi
mately $2.5 million each year there is no il
legal tax for that period. If during the period 
from September 1, 2004 to June 1, 2005 the 
City's expenses in maintaining both the elec
tric utility and gas utility in the ROW and 
the BROW equal or exceed approximately 
$7.5 million there is no illegal tax for that 
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period. If during the period of June 1, 2005 to 
June 1, 2009 the City's expenses in main
taining both the electric utility and gas utili
ty in the ROW and the BROW equal or 
exceed approximately $12.5 million each 
year there is no illegal tax for that period. 

If on the other hand the City's expenses 
in maintaining the electric utility and gas 
utility in the right-of-way (ROW) and the 
border-right-of-way (BROW) do not equal or 
exceed approximately $2.5 million, $7.5 mil
lion, or $12.5 million for the relevant periods 
of time set out above then the difference be
tween the franchise fee funds received by the 
City and the City's expenses in maintaining 
both the electric utility and gas utility in the 
ROW and the BROW would amount to an il
legal tax. 

13. The City is approximately 80 square miles in 
size. Approximately10 square miles is occu
pied by the ROW. Approximately 4 square 
miles of the 10 square miles comprise the 
BROW. Gas and electric utilities subject to 
the franchise fees at issue here are typically 
located in the BROW, with electric lines 
usually above ground and gas lines below 
ground. 

14. Several different utilities occupy the ROW. 
Water, storm sewer and sanitary sewer are 
typically under the street. Natural gas lines 
owned by MEC typically are buried in the 
BROW. Electricity, cable television and 
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telephone are typically ground on poles 
owned by MEC. 

15. In addition to the gas, electricity, cable and 
telephone utilities, the BROW is home to 
many other uses, including sidewalks, street 
signs, traffic signs, traffic signals, bus stops, 
bus benches, fire hydrants, street lights and 
garbage and recycling pick-up and the like. 
All those "other" uses are municipal related, 
not-for-profit uses. The utilities are the only 
for-profit uses physically occupying the ROW 
on a permanent basis. 

16. The City has approximately 800 miles of 
streets. The BROW exists on both sides of 
the street, there are approximately 1600 lin
eal miles of BROW in the City. The width of 
the BROW varies depending upon the type of 
street and upon conditions present at the lo
cation. A typical residential street is 26 feet 
wide with 12 feet of BROW on each side. 
BROW borders upon every type of property, 
in the City - residential, commercial, indus
trial, non-taxable, tax exempt, agricultural, 
etc. 

17. Franchises herein involved grant MEC a 
non-exclusive right to provide gas and elec
tric service to the customers within the city 
limits of the City. 

18. The court heard testimony from a number of 
witnesses including the following: 

A. The Plaintiff, Lisa Kragnes testified. 

B. Council members who testified included: 
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1. Christine Hensley 

2. Tom Classis 

3. Robert Mahaffy 

4. Archie Brooks 

C. City employees who testified included: 

1. Allen McKinely 

2. Richard Clark 

3. Mike Matthes 

· 4. Bill Stowe 

5. Eric Anderson 

6. Jeb Brewer 

D. The Court heard testimony from several 
residents of the City of Des Moines who 
are members of the Plaintiff Class: 

1. Mel Pins 

2. Bill Moulder 

3. Preston Daniels 

4. Ben Bellus 

5. Melinda Few 

E. There was testimony presented from 
several fact witnesses regarding lost tree 
value: 

1. Jerry Black 

2. Jim Puentes 
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F. Several other witnesses testified on var
ious issues: 

1. Greta Knight 

2. Jim Maloney 

G. The City's experts: 

1. Consulting Forester, Keith Majors
lost tree value 

2. Chad R. Frandson, MAl, CCIM -
opportunity cost of BROW and prop
erty tax revenue foregone due to 
BROW. 

3. Nick Dragisich, Executive Vice Pres
ident of Springsted, Incorporated -
cost analysis of cost City incurs in 
the management of its right-of-way 
and franchise agreements. 

H. Plaintiffs' response witnesses included: 

1. Kevin J. McRoberts, MAl, ASA- re
sponding to City's expert Frandsen 
as to opportunity cost lost and lost 
revenue from property tax revenue 
foregone. 

2. James Mahoney, Polk County Asses
sor- BROW value as related to op
portunity cost lost and loss of 
property tax revenue. 

3. Dr. David Frankie, Ph.D., Econom
ics, Massachusetts Institute of Tech
nology (MIT), Associate Professor of 
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Economics at Iowa State University 
in Ames, Iowa. -the concept of op
portunity cost, economic value of the 
BROW, and lost tree value. 

4. Charles E. Finch, AVA Analysis of 
the Nick Dragisich Report. 

5. Jim Rock, Consulting Arborist - tree 
evaluation. 

17. [sic] The City council members, and the Des 
Moines City Council as a whole never conducted an 
analysis or any evaluation of the cost, direct or in
direct, to the City in maintaining the utilities in the 
BROW or in the application of those cost to determine 
a franchise fee to be imposed. There were memos 
from city management to the council discussing the 
need for new revenues and that a franchise fee was 
preferable to an increase in property taxes and would 
have less of an impact. However nothing was submit
ted to the council discussing cost. There were objec
tions from Des Moines residents received by the City 
in conjunction with the franchise fee ordinance. Prior 
to implementation of the fee in 2004 the City was 
served with the present litigation but did not take 
any action in response to the lawsuit as it pertained 
to the enactment or collection of the increased fran
chise fee. No analysis was done as a result of the cost 
incurred as a result of MEC's activities under the 
franchise or before the franchise increase or after 
until subsequent to the litigation the City needed to 
evaluate its cost relationship to the maintenance of 
the utilities. 
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CONCLUSIONS OF LAW 

Kragnes is representative of the class who 
brought this action against the City ch~llenging that 
the franchise fees that the City has been charging its 
citizens were not franchise fees as permitted under 
Iowa law but were, in fact, illegal taxes. The case 
went to the Iowa Supreme Court. The Iowa Supreme 
Court reversed the initial trial judge and remanded 
the case with directions for trial. Kragnes v. City of 
Des Moines, 714 N.W.2d 632 (Iowa 2006). 

This court is governed by the dictates of the 
Kragnes opinion. Therefore the court concludes that it 
is bound by the following law in reaching its decision 
in this class action: 

PRESUMPTION OF VALIDITY 
OF ORDINANCE 

There is a broad presumption that an ordi
nance is valid when the Legislature vests the 
power in a city council to regulate, license 
and control. Star Transportation Co. v. Ma
son City, 195 Iowa 930, 953, 192 N.W.2d 873, 
882 (1923). 

Kragnes, 714 N.W.2d at 642. 

THE CITY DOES HAVE 
FRANCHISE RELATED COST 

Examining the record in the light most fa
vorable to the city and drawing all legiti
mate inferences from the record, there is no 
question that grant of the franchises to the 
utility cause the city to incur some ongoing 
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administrative expenses in the exercise of its 
police power. These expenses would include 
the reasonable cost of inspecting, supervis
ing, and otherwise regulating the gas and 
electric utility franchises. 

Kragnes, 714 N.W.2d at 643. 

COST THAT ARE DIRECT AND COST 
THAT ARE INCIDENTAL CONSE
QUENCES CAN SUPPORT FRANCHSE 
[sic] FEES 

But the limitations of the license fee to the 
necessary expense will still leave a consider
able field for the exercise of discretion when 
the amount of the fee is to be determined ... 
in fixing upon the fee, it is proper and rea
sonable to take into account, not the expense 
merely of direct regulation, but all the inci
dental consequences that may be likely to 
subject the public to cost in consequence of 
the business licensed. In some cases, the in
cidental consequences are much the most 
important, and, indeed, are what are princi
pally had in view when the fee is decided up
on ... and all reasonable intendments must 
favor the fairness and justness of a fee thus 
fixed; it will not be held excessive unless it is 
manifestly something more than a fee or 
regulation. 

Kragnes, 714 N.W.2d at 642 
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FRANCHISE FEES NEED ONLY BE 
REASONABLY RELATED TO EXPENS
ES AND NOT BE CALUCULATED [sic] 
WITH MATHEMATICAL CERTAINTY. 

Consequently, any franchise fees charged by 
a city must be reasonably related to the 
City's administrative expenses in the ex~r
cise of its police power. These expenses m
clude the reasonable cost of inspecting, 
licensing, supervising, or otherwise regula~
ing the activity the City is franchising. Th1s 
holding, however, does not require the City 
to calculate its administrative expenses to a 
mathematical certainty. 

Kragnes, 714 N.W.2d at 642. 

MANDATE 

At trial, the district court shall determine 
what, if any, part of the franchise fees are r~
lated to the City's administrative expenses m 
exercising its police power, including the cost 
associated with any incidental consequences 
of the franchised services. If after trial the 
district court determines that none of the 
franchise fees are reasonably related to the 
City's administrative expenses, ~he co"?-rt 
shall issue the appropriate order d1sallowmg 
the franchise fees as contained in the ordi
nances. However, if the district court deter
mines that all or part of the franchise fees 
are reasonably related to the City's adminis
trative expenses, the court shall enforce the 
ordinances up to an amount equal to the fees 
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reasonably related to the City's administra
tive expenses in exercising its police power. 

Kragnes, 714 N.W.2d at 643. 

I. BURDEN OF PROOF 

The court concludes as to Plaintiff's claim the 
burden of proof rests on the Plaintiffs as it normally 
does in any civil action. The court has been cited to no 
authority to the contrary on the part of Kragnes. The 
City has the burden of proof as it relates to the City's 
counter-claim. 

Therefore the burden is upon Kragnes to prove 
by a preponderance of the evidence what, if any, part 
of the franchise fees are or are not related to the 
City's administrative expenses in exercising its police 
power, including the cost associated with any inci
dental consequences of the franchise services. 

If it is subsequently determined that this court 
was in error in assigning the burden of proof to 
Kragnes when it should have assigned same to the 
City, the court's analysis of this case including its 
findings, conclusions and ruling would remain un
changed. 

Kragnes admits that a part of the franchise fees 
are reasonably related to the City's administrative 
expenses. Kragnes's argument is that the City's 
administrative expenses are far less than the revenue 
generated by the franchise fees. Kragnes argues that 
any revenue generated by the electric franchise fee in 
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excess of $310,000.00 and any revenue generated by 
the gas franchise fee in excess of $309,282.00 is an 
illegal tax. 

The City counters that the City's administrative 
expenses far exceed the franchise fees collected by the 
City. The City claims it receives annual revenue from 
the electric franchise fee of approximately 
$7,000,000.00 and its annual administrative expenses 
for that utility is $12,735,453.00. The City claims that 
it receives annual revenue of approximately 
$5,500,000.00 from the gas franchise fee and its 
annual administrative expenses for that utility is 
$6,837 ,803.00. Therefore the City claims that its total 
annual administrative expenses in maintaining and 
managing both utilities in the ROW and BROW is 
approximately $19,573,000.00 per year while the 
total annual franchise fee funds received is approxi
mately $12,500.000.00. 

The following is a summary of the cost/expenses 
the City claims are related to the City's expenses in 
exercising its police power, including the cost associ
ated with any incidental consequences of the fran
chise services: 

a. Lost Value of Trees 

b. Lost Opportunity Cost 

c. Lost Property Tax 

d. Administrative cost 

e. Degradation cost 
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f. Construction cost, which includes increased 
construction and engineering costs 

g. Operating cost, which includes both direct 
and indirect cost 

h. Disruption cost 

1. Franchise fees study cost. 

The following principles come into play in the 
court's reaching its determination as to whether 
Kragnes has met her burden of proof: 

1. A franchise fee must be reasonably related to the 
City's administrative expenses. 

2. The claimed expense must be an expense result
ing from the City's exercise of its police power in 
regulating the activity franchised. The claimed 
expenses include the reasonable cost of inspect
ing, licensing, supervising or otherwise regulat
ing the activity. The amount of the fee is limited 
to the reasonable cost of regulating, supervising, 
or enforcing the franchise. The court is to consid
er not only the direct expenses but also all the 
"incidental consequences that may be likely to 
subject the public to cost and consequences of the 
business license". Stated another way, indirect 
expenses are to be considered. 

3. The City is not required to calculate its adminis
trative expenses to a mathematical certainty. Ac
cordingly, the City has the authority to assess a 
franchise fee expressed as a percentage of the 
gross receipts derived from the utility sale of its 
services to the public. 
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4. Limitation of the license fee to the necessary 
expenses leaves a considerable field for the exer
cise of discretion in determining the amount of 
the fee. 

5. In some instances the incidental consequences 
are much the most important, and, indeed are 
what are principally had in view when the fee is 
decided upon. 

6. The fee will not be held excessive unless it is 
manifestly something more than a fee or regula
tion. 

Applying these principles together with the 
guidance given to this court in the Kragnes decision 
the court now addresses each of the various items of 
expense or cost claimed by the City in reaching its 
determination as to whether the court allow or disal
low an item as an appropriate expense or cost of the 
City in maintaining the gas and electric utility in the 
ROW. 

a. Lost Tree Value. 

The City claims that its trees in the ROW 
are either damaged or removed due to the electric 
and cable usage in the ROW for lines for trans
mission of their electricity or cable signal to the 
homes of its residents. 

The City's experts assess the damages result
ing from the trimming or removal of its trees to 
total $5,223,121.00. Of this amount the City allo
cates $3,482.081.00 to the electric utility and 
nothing to the gas utility. The City then argues 
that this loss of value to City trees in the ROW is 
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an incidental consequence qualifying as an ad
ministrative expense of the City in maintaining a 
utility that should be included in determining 
what the City can legally collect as a franchise 
fee. 

The court disagrees with the City that the 
lost tree value should be included as a cost or in
cidental consequence justifying the franchise fees 
collected. 

The court does not believe lost tree value 
qualifies as the type of incidental consequence 
contemplated by the Iowa Supreme Court to be 
used in determining the appropriate amount the 
City can collect as a franchise fee. The lost tree 
value submitted by the City is nothing more than 
a theoretical concept and is not the type of ex
pense or incidental consequence the court should 
consider in calculating and [sic] appropriate fran
chise fee to be collected by the City. Therefore the 
court concludes that the lost tree value is not a 
factor to be used in calculation of an appropriate 
franchise fee. 

Even if the court should consider lost tree 
value as an incidental consequence as claimed by 
the City the court would not accept the value of 
that loss as established by the City's expert. In 
Plaintiff's challenge to the City's expert testimo
ny and in the presentation of its own expert tes
timony Plaintiff established the following: 

1. There is no expense to the City in the man
agement and maintenance of the ROW due 
to the presence of the utility. MEC pays for 
the cost of trimming and removal. 
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2. Plaintiff has brought into serious question 
the data used by Defendant's experts in 
reaching their conclusions. 

3. The loss calculated by Defendant's expert re
sulted in a cumulative loss as opposed to an
nual loss. 

There is no expense to the City, direct or in
direct, nor does the court consider the tree trim
ming and removal and any loss of value 
therefrom to be an incidental consequence of the 
City in maintaining the utility. The record evi
dence does not support the City's claim lost tree 
value should be used in the franchise fee calcula
tion. Even if the court was to consider this as a 
factor the court does not find that lost tree value 
to the City is in the amount of $3,482,081.00. If 
the court was to adopt lost tree value as a factor 
in the calculation it would accept the value as
signed by the Plaintiff's tree expert Jim Rock. 
Rock opined that there is no economic damage or 
loss to the City resulting from the trimming of 
trees for utility line clearance. However he sug
gested that if one was to assess a dollar amount 
for such loss it would be approximately 
$622,981.00. This is the value the court would 
place on the lost tree value if it was appropriate 
to use this in calculating the fee. 

For the reasons stated above the court con
cludes that Plaintiff has established that lost tree 
value is not an expense to be included in the 
franchise fee calculations by the City. 
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b. Lost Opportunity Cost. 

The City claims the court should use the con
cept of lost opportunity cost in calculating an ap
propriate franchise fee. This concept relates to 
the opportunity cost that is associated with 
providing additional BROW for the public utili
ties within the municipality. In other words the 
City claims that there is an opportunity cost to 
the City as a result of having to own the land 
that is associated with the utility right-of-way for 
the general public. It is the City's position that if 
it was not required to hold this land it could sell 
the land thereby generating substantial revenue 
for the City. 

Total lost opportunity cost claimed by the 
City is $13,388.276.00. Of this amount the City's 
experts allocate $6,024,725.00 to the electric util
ity and $4,016,483.00 to the gas utility. 

The City's claim that lost opportunity cost is 
an incidental consequence of the City's mainte
nance of its utilities is a novel idea to say the 
least. The City engineer, Jeb Brewer, said that he 
was not aware of any city in the country that in
cluded opportunity cost in their right-of-way 
management cost and he was not aware of any 
professional standards or guide lines that would 
reflect the application of such cost. He also stated 
that he would include opportunity cost in his 
right-of-way management fee if he thought City 
Finance deemed it appropriate. Allen McKinely, 
head of City Finance, testified that he did not be
lieve opportunity cost should be included in the 
City budget. 
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The plaintiff has established through their 
expert testimony and in the refutation of the 
City's experts the City is not entitled to use lost 
opportunity cost in calculating the franchise fee 
for the following reasons: 

1. There are no potential buyers for the ROW, 
including the adjacent property owners. 
There is no reason the adjacent property 
owners would be interested in buying the 
BROW if they are not going to receive any 
additional benefit. Furthermore the highest 
and best use of the BROW is the existing use 
in the manner it is serving the City's resi
dents. 

2. Any value to be attributed to the BROW is 
already inherent within the adjacent proper
ty value. The adjacent property owner's ac
quisition of the BROW or right-of-way to 
their property would not add any additional 
marketable value. 

3. An attempt by the City to sell the ROW or 
the BROW would be detrimental to the in
herent value to adjacent property resulting 
in an adverse affect [sic] to the City and its 
residents. The City has to have the ROW and 
BROW for its public services. Remove those 
public services and you no longer have a city. 
By no stretch of the imagination is the City 
now or will it ever be in a position to dispose 
of the ROW and BROW. 

4. The rights-of-way are used for pedestrian 
traffic, vehicular traffic, and other safety 
services. Therefore the City needs the BROW 
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to provide for sidewalks, future street expan
sion, street signals and signage, and fire
hydrants. All of these are necessary uses of 
the BROW by the City and would be re
quired whether or not electric or gas utilities 
are in the BROW. When you consider the 
aforementioned necessary uses it clearly re
moves lost opportunity cost as a factor to be 
used by the City in calculating an appropri
ate franchise fee. 

As with the lost tree value concept the court 
concludes that the lost cost opportunity likewise is a 
theoretical concept and is not an incidental conse
quence associated with the franchise services. There
fore it should not be used in calculating the franchise 
fees. 

c. Lost Property Tax Revenue. 

The City claimed that as a result of it having 
to maintain the BROW for utilities it cannot sell 
the BROW and that results in a loss of tax reve
nue to the City. As one can see this claim is di
rectly connected with the concept of lost 
opportunity cost. 

The City's calculations result in the City 
claiming a loss of property taxes due to the 
BROW in the amount of $2,707,865.00. The City 
then allocates this loss to three utilities. Electric 
$1,218,539.00, gas $812,360.00, and cable 
$676,966.00. 

If there is no lost opportunity cost there can 
be no lost property tax revenue. The same rea
soning and analysis of the court in reaching the 
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conclusion that lost opportunity cost is not an in
cidental consequence of utility use of the BROW 
to use in calculating an appropriate franchise fee 
is also applicable to the City's claim of lost prop-
erty tax revenue. 

As Plaintiff points out the City maintains the 
BROW for public purposes before any considera
tion of the usage of the BROW by the utilities. 
The City holds the BROW in trust for the b~nefit 
of the public. The City is well aware that It can 
not, will not and does not intend to sell the 
BROW. 

As with lost opportunity cost the court con
cludes that lost property tax revenue is not a fac
tor to be used in calculating the franchise fee. 

The court will now address the remaining 
items the City asserts should be considered as 
cost/expenses of the City in calculating an appro
priate franchise fee. 

d. Degradation cost. 

Degradation is defined as depreciation to the 
roadway, sidewalks, boulevard/landscaped areas 
and other infrastructure or amenities that result 
form [sic] intrusion into the public right-of-way. 

The City's calculation of the annual cost of 
degradation cost incurred by the City was 
$630,069.00. This was allocated among the six 
utilities as follows: 

1. Electric $37,373.00 

2. Gas $35,030.00 
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3. Water $389,785.00 

4. Sewer $167,880.00 

5. Storm $0.00 

6. Cable $0.00 

Plaintiff accepts the monetary value per utility 
as calculated by the City and agrees that this is an 
appropriate indirect or incidental cost. 

e. Disruption Cost. 

Disruption costs are those costs that result 
in the interruption of the normal use of the pub
lic right-of-way. For example lane closures and 
detours. Plaintiff has no dispute with calculation 
and monetary value for disruption cost deter
mined by the City. 

The agreed upon disruption cost by the parties is 
as follows: 

Electric $843.00 

Gas $2,038.00 

Water $14,291.00 

Sewer $5,691.00 

Storm $0.00 

Cable $0.00 

TOTAL $22,863.00 

f. Cost of Franchise Fee Study 

The City is claiming that it will incur an an
nual cost for an analysis similar to that prepared 
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by the Springsted Group. The City believes that 
cost will be in the approximate amount of that 
charged by the Springsted Group for the work 
performed in this case which was $102,134.00 

Plaintiffs do not dispute that this would be a 
proper cost to be included in calculating the fran
chise fee. However Plaintiff questions as to 
whether such an analysis is needed annually or 
that the amount would exceed $100,000.00 each 
year. 

The court concludes it is reasonable for the 
City to have such an analysis performed annually 
if it deems it necessary and it is not unreasonable 
for the cost of such an analysis to be in the ap
proximate range of $100,000.00. The court be
lieves that this amount should be allocated 
among seven utilities which results an allocation 
to the electric and gas utility for this cost item in 
the amount of $14,591.00 each. 

This cost can be adjusted if it is determined 
in the future that such an analysis is not needed 
on an annual basis or the amount of such an 
analysis needs to be increased or decreased. 

g. Number of Utilities. 

Plaintiff argues that it was error on the part 
of the City not to include the telephone utility in 
the City's allocation of the expenses the City 
claims it has in maintaining the electric and gas 
utility in the ROW and BROW. The City made 
the allocation among six utilities. 

The court agrees with the Plaintiff that sev
en utilities should be used in the allocation of the 
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expenses incurred by the City in maintaining the 
electric and gas utility in the ROW and BROW. 

h. Administrative Expense. 

Plaintiff agrees with the City that it would 
be appropriate to add an administrative cost to 
the actual expenses for the supporting activities 
that occur with the direct/indirect expenses the 
City incurs in its management of the utilities. 
Plaintiff also agrees that 12.78% is an appropri
ate rate of the administrative cost. However, the 
Plaintiff does not agree that the 12.78% adminis
trative cost should be added to the construction 
cost. 

Plaintiff's expert Finch asserts that the ad
ministrative cost calculation of 12.78% should not 
be added to the construction cost as the construc
tion company has already added its own adminis
trative cost on the figure billed therefore the 
administrative cost is already accounted for in 
the charge made by the contractor and in the 
amount charged in the operating expense portion 
of the Finch's analysis of expenses in this case. 

The City's expert disagrees arguing that the 
construction project involves a lot more overhead 
because of the very nature of the construction 
and interruptions that are caused that goes be
yond the contract work itself and paying the con
tractor. 

The court agrees with the City's expert and 
concludes that the 12.78% administrative cost 
should be added to the construction cost in calcu
lating an appropriate franchise fee. 

App. 85 

i. Interests (bond expense 4.62%) 

The City claims that the cost of bonding 
should be added onto the construction and engi
neering project cost. The City expert opined that 
this was necessary since these project costs had 
to be paid when the projects were active, and 
there would be a lag time for the franchise fee to 
pay the expenses. Accordingly, the City would 
need to borrow the money to pay for the project 
and its cost, including the added cost due to the 
utilities. The City expert applied a bond rate of 
4.62% in calculating the amount of additional 
cost due to the maintenance of the utilities. 

Plaintiff's expert disagreed. It was his opin
ion that the franchise fee in this case under these 
ordinances were to be paid quarterly therefore 
Des Moines would be getting money · from the 
franchise fee while the construction projects were 
occurring. Therefore Plaintiff's experts saw this 
as essentially a simultaneous payment. 

The City's expert counters by stating that 
there is some logic in the Plaintiff's argument in 
a perfect world. However this is not a per~ect 
world. The problem is that the City's constructiOn 
cost do not flow evenly year to year. Therefore if 
you attempted to establish a franchise fee at a 
rate that would allow you to collect sufficient 
revenues to account for the increased construc
tion cost you would have a franchise fee that 
would vary considerably from year to year .. The 
City would have to adjust its franchise fee either 
up or down to make sure it actually achieved that 
revenue in the current fiscal year the contractor 
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performed the work. Contractors are not inter
ested in being paid at some point in the future. 
The City's expert argues that there would be ex
treme volatility in the amount of the franchise 
fee which would not be very well received by the 
City's residents. Residents prefer something that 
is relatively stable. It would be better for the City 
to issue debt and avoid the franchise fee volatili
ty. 

The court agrees with the City's expert that 
the additional component of bonding cost should 
be added to the additional cost in constructions 
and engineering costs for the projects due to the 
regulations of the utilities in the ROW. 

j. Construction Cost. 

The City argues that there should be allocat
ed to the electric and gas utilities $1,533,657.00 
each as construction cost incurred by the City in 
managing its franchise agreements and ROW. 
Plaintiff's expert argues that that amount should 
be reduced substantially for the reasons hereaf
ter discussed. 

First of all Plaintiff's expert, Finch, argues 
that there should be a reduction related to (1) 
federal and state funds used to pay construction 
costs, (2) sanitary/storm sewer projects, and (3). 
WRA projects. 

Plaintiff argues that the City is able to make 
application and receive federal and state funding 
for its construction projects. The City uses this 
funding for its construction projects. Plaintiff's 
expert, Finch, opines that it would not be a cost 
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of construction if the City's revenue was not ac
tually used to pay for the construction. His opin
ion was that if the City used other sources of 
revenue, such as bonds or property taxes or such, 
then it would be properly be [sic] considered a 
City cost of construction. But if the construction 
cost was actually paid by the state or the federal 
government, then it is not an actual cost the City 
incurs in managing the ROW. 

Finch also disagreed with the inclusion of 
these construction cost projects related to sewer 
projects. He argues as he did in the analysis as to 
state and federal funding, i.e., a separate funding 
mechanism already exists as to this item of ex
pense. The separate funding mechanism he is re
ferring to is the user fees for these costs. While 
these projects and costs would normally be ap
propriate to include in the calculation for an ap
propriate franchise fee Finch argues that the 
City is already being paid through specific user 
fees for the cost associated with such construc
tion projects. Therefore Finch opines that Des 
Moines already has in place the user fees neces
sary to be recompensed for the construction cost 
projects. Allowing this expense is tantamount to 
allowing the City to use two separate user type 
fees to collect the same expense. Finch goes on to 
state that if, at sometime in the future, the City 
adjusts the user fee charge to sewer users to not 
include that portion involved in this case, then 
the City could include the cost in its franchise 
fee. 
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Finally Finch argues that there needs to be 
an adjustment related to the Waste Water Rec
lamation Authority (WRA) projects. 

The WRA is a separate governmental entity. 
The cities in the Des Moines metropolitan area 
formed the WRA to handle waste water reclama
tion for the member cities. The WRA is a sepa
rately funded entity from each of its member 
cities. The City is the operating entity. 

The WRA provides the piping and other facil
ities to reclaim the waste water produced by the 
member cities. The cities have sanitary sewers 
that collect from the residents of the cities. This 
is transported to the WRA piping and then onto 
the WRA treatment facilities where the water is 
treated and disposed of. 

WRA is in need of installing, upgrading 
and/or replacing its piping and other facilities. 
Since the City is the operating entity for the 
WRA, its construction projects for these various 
purposes are conducted by the City but the mon
ey for the projects come from WRA funds. 

The WRA calculates and institutes a user fee 
which is charged back to the public entities and 
then passed onto the customers or residents of 
the City. Plaintiff claims that this user fee is spe
cifically calculated to include enough of a charge 
to allow for the payment of the operating cost as 
well as the construction cost of the WRA. 

Plaintiff argues that the project costs includ
ed are not even the project costs of the City, but 
rather of a different entity. Furthermore Plaintiff 
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argues that since there is a separate user fee al
ready in place to collect these sums the City is 
not using tax revenues for these items, and the 
cost of these projects should not be included. 

In Kragnes the Supreme Court made the fol
lowing statement: "Just because the record is re
plete with references that the City used some 
portion of the franchise fees for purposes other 
than administrative expenses, this fact does not 
mean that the City is not using other streams of 
revenue to cover the administrative expenses it 
incurs as a result of granting MidAmerican the 
gas and electric utility franchises." Kragnes at 
643. 

The court agrees with the City that the fed
eral and state money, once given to the City, be
comes the City's money. If the construction cost 
increase it is the City money, regardless of where 
the money came from. 

The aforementioned quote from Kragnes 
leads the court to the conclusion that there is 
nothing wrong with the City using these federal 
and state funds as other sources of revenue for 
meeting expenses incurred by the City due to the 
franchise services and should be used in calculat
ing a franchise fee. The City is correct when it 
argues that the money it spends on construction 
projects should be considered City money regard
less if its source is bond proceeds, federal or state 
funds, property tax receipts or any other source, 
including franchise fees. Therefore the court con
cludes there should be no reduction in utility
related increased construction cost related to the 
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federal and state funds received by the City and 
used in some of the construction projects. 

Finally the court concludes that it should not 
be too quick to adopt the Plaintiff's argument 
that construction cost involving enterprise enti
ties such as sanitary sewer and WRA should be 
discounted in the City's calculation of cost to de
termine an appropriate franchise fee. 

The City's expert, Dragisich, makes a credi
ble argument that failure to allow recovery of the 
gas and electric utility-related increased con
struction costs would unfairly shift those in
creased costs onto the sanitary sewer system and 
the WRA, which have no independent avenue to 
recover those costs and, at the same time would 
allow the utilities a free ride in the area. He went 
on to state that the City can recoup the increased 
construction costs through the franchise fees, and 
then work out any reimbursement issues through 
negotiations with the sewer utility and the WRA. 
Finally he argued that not allocating the in
creased construction costs of City sewer and WRA 
projects to the utilities unfairly shifted those 
costs away from the utilities and onto the con
sumer. 

The court concludes that there should be no 
reduction as claimed by the Plaintiff for the san
itary sewer system and the WRA projects. How
ever, the court believes in terms of fairness the 
City should be required to negotiate some meth
od of reimbursement with the enterprise entities 
to avoid any double recovery for increased 
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construction costs resulting from the franchise 
fees and user fees collected. 

The parties and witnesses were all in agree
ment that the City would incur various construc
tion and engineering cost irrespective of whether 
utilities are located in the public ROW or not. 
The parties and the witnesses agree that some 
method had to be devised to separate and quanti
fy the amount or percentage of the construction 
and engineering cost that would [sic] attributed 
to the utilities operations in the ROW. However, 
the parties and witnesses have serious differ
ences as to what that percentage should be. 

The City argues that the court should use a 
15% increase in construction costs and a 20% in
crease in engineering costs. Plaintiff argues that 
the court should use 3.5% for the increase in en
gineering costs and 5% for the increase in con
struction cost. However, Plaintiff concedes that in 
an effort to compromise the court could find that 
the proper figure to use is 7% for the increase in 
engineering costs and 10% for the increase in 
construction costs .. 

The argument between the parties as to 
what would be an appropriate percentage to allo
cate to these increased costs is a result of strong 
disagreement as to how one should interpret the 
results of the survey conducted by the City's ex
pert. 

Plaintiff's expert Finch concluded that not
withstanding that the survey was flawed and 
could be disputed in a number of areas, using the 
survey, it would be reasonable to conclude that 



App. 92 

the overall City engineering cost are increased by 
3.5% and the City's construction cost are in
creased by 5% due to the presence of the utilities 
in the public ROW. The City's expert disagrees 
and argues that his percentages are appropriate 
percentages to allocate to these increased costs. 

There is a considerable amount of activity 
surrounding these utilities and accommodating 
them in the ROW. The City is entitled to charge a 
fee for the cost it is incurring. As pointed out by 
the Iowa Supreme Court the City does not have 
to be exact, just have a reasonable basis for its 
calculations. 

The City admits the survey results were 
used in an advisory way. The survey was result of 
the Springsted staff working in conjunction with 
the City engineering department. While the 
Plaintiff's have raised some questions as to the 
validity of the survey in the final analysis the 
court finds that the survey evidence is credible 
and will be accepted by this court. Therefore the 
court will use a 15% increase in construction 
costs and a 20% increase in engineering costs .. 

k. Operating Cost. 

The City claims that it incurs utility related 
operating costs in the managing and maintaining 
of the ROW. The City explains that these costs 
benefit the utilities in that they enable the utili
ties easy access to their facilities and provide 
protection to the facilities without the utilities 
incurring any cost for the benefits they receive. 
The City claims that these cost amount to 
$669,241.00. As to these cost the Plaintiff's 
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expert had no objection and agreed that they 
were appropriate to be included. 

The City's expert then calculated what por
tion of the remaining operating cost were at
tributable to the utilities and there [sic] presence 
in the ROW. He statead [sic] that an additional 
$1,571,640.00 of the City's ROW operating cost 
are attributable to the utilities for a total operat
ing cost of $2,240,892.00. With certain adjust
ments the City claims the total cost allocated to 
operating costs including the 12.78% adjustment 
is $2,413,081.00. 

Plaintiff states that the City's expert is over
stating the operating cost by the $1,571,640.00. 
This is due to the fact that those costs would be 
incurred to manage and maintain the ROW re
gardless of the presence of the utilities in the 
ROW. However, the operating cost Plaintiffs 
agree should be included is the $669,241.00 in
creased by the 12.78% overhead. Therefore the 
operating cost that the Plaintiff agrees to is the 
amount of $754,780.00. Plaintiff then says that 
this amount should be divided over seven utili
ties resulting in an annual amount of 
$107,824.00 per utility. 

The court agrees with Plaintiff that it should 
not allocate to the respective utilities as operat
ing cost the $1,571,640.00 the City incurs regard
less of whether the utilities would be in the ROW. 
Therefore, the court concludes that $754,780.00 
is the amount that should be considered as a 
management expense incurred by the City as a 
result of the location of the utilities in ROW. 
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Dividing this amount over seven utilities results 
in an allocation of $107,824.00 per utility. 

I. One-Time/Acute Costs. 

The City wants the court to assign annual 
costs in the amount of $250,000.00 each for the 
gas and electric utility. This is what the City 
claims it cost the City in utility related costs that 
do not occur annually and that do not occur in a 
set pattern. The City uses the following as exam
ples: 

a. A 2008 lawsuit settlement of $1.6 million. A 
young man fell through a missing grate on a 
City bridge and was severely injured. 

b. Costs of burying MEC electric lines along 
Martin Luther King Blvd. east roadway at 
City expense, to foster economic development 
in the area. 

c. Emergency cleanup after weather-related 
disasters, the clean-up being necessary so 
MEC could have access to the BROW to re
pair lines and restore power to its customers. 

The court does not find that the lawsuit settle
ment in 2008 is a cost due to the City's management 
and maintenance of the utility. 

As to the other costs the City admits that these 
costs cannot be predicted and it is difficult to annual
ize them as a matter of fact. These costs vary in 
nature and difficult to quantify in determining such 
costs to the City. However when they do occur they 
result in considerable costs to the City. Such as the 
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electric move mentioned above which cost the City 
$1,625,934.00 in 2005. Emergency cleanup after 
weather-related disasters can cost the City hundreds 
of thousands of dollars. 

While it might be difficult to annualize these 
costs there is no doubt that they are direct costs 
attributable to either the gas or electric utility. While 
they may not occur regularly they do occur. The City 
is not required to establish utility related cost with a 
mathematical certainty. The court concludes that it 
should allocate $100,000.00 to the electric utility and 
$100,000.00 to the gas utility for such costs to be used 
in calculating the franchise fees. 

SUMMARY 

As can be seen from the findings and conclusions 
of law set out about the court has determined that 
certain costs claimed by the City in maintaining the 
utilities in the ROW and BROW should not be used in 
calculating the appropriate franchise fees in this case. 
The court conclcudes [sic] that such expenses were 
not contemplated by the Iowa Supreme Court in 
Kragnes when it mandated this court to determine 
what if any part of the franchise fees are related to 
the City's administrative expenses in exercising its 
police power, including the costs associated with any 
incidental consequences of the franchise services. 

The court concludes that the costs to be used in 
the calculation of an appropriate franchise fee divided 
over seven utilities are as follows: 



1. 

2. 

3. 
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Total Construction Costs $9,201,942.00 results in 
an allocation for construction costs to the electric 
utility in the amount $1,314,563.00 and to the 
gas utility in the amount $1,314,563.00. 

Operating Costs - Total operating costs in the 
amount of $754,780.00. Allocating this amount 
over seven utilities results in an allocation of op
erating costs to the electric utility and the gas 
utility in the amount of $107,824.00 per utility. 

Degradation Costs - Total degradation costs in 
the amount of $630,068.00 results in an alloca
tion of degradation costs to the electric utility in 
the amount of $37,373.00 and to the gas utility in 
the amount of $35,030.00. 

4. Disruption Costs - Disruption costs in the total 
amount of $22,863.00 results in the disruption 
costs allocation to the electric utility in the 
amount of $843.00 and to the gas utility in the 
amount of $2,038.00. 

5. Franchise Fee Study - Total costs for franchise 
fee study $102,137.00 results in a franchise fee 
study allocation to the electric utility in the 
amount of $14,591.00 and to the gas utility in the 
amount of $14,591.00. 

6. One Time/Acute Costs- $100,000.00 allocated to 
electric utility and $100,000.00 allocated to gas 
utility. 

The court has found and concluded that the 
following costs should not be used in the calculation 
of an appropriate franchise fee: 

1. 

2. 

3. 
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Lost Tree Value - An allocation to the electric 
utility in the amount of $3,482,081.00. 

Lost Opportunity Costs - An allocat~~n f~r lost 
opportunity costs to the electric utihty ~~ t~e 
amount of $6,024,724.00 and to the gas utihty m 
the amount of $4,016,483.00. 

Lost Property Tax Revenue - L~st P:~per~y tax 
revenue allocation to the electnc utihty .1~ t~e 
amount of $1,218,539.00 and to the gas utihty m 
the amount of $812,360.00. 
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Utility Degradation Construction Operating Disruption Franchise Lost Lost Lost OneTime 
Costs Costs Costs Costs Fee Study Tree Opportunity Property Acute 

Value Costs Tax Costs 

Electric $37,373.00 $1,314,563.00 $107,824.00 $843.00 $14,591.00 $0 $0 $0 $100,000.00 

[Gas] $35,030.00 $1,314,563.00 $107,824.00 $2.038.00 $14,591.00 $0 $0 $0 $100,000.00 

Water $389,785.00 $1,314,563.00 $107,824.00 $14,291.00 $14,591.00 $0 $0 $0 $0 

Sewer $167,880.00 $1,314,563.00 $107,824.00 $5,691.00 $14,591.00 $0 $0 $0 $0 

Storm $0 $1,314,563.00 . $107,824.00 $0 $14,591.00 $0 $0 $0 $0 

Cable $0 $1,314,563.00 $107,824.00 $0 $14,591.00 $0 $0 $0 $0 

Telephone $0 $1,314,563.00 $107,824.00 $0 $14,591.00 $0 $0 $0 $0 

TOTAL $630,068.00 $9,201,942.00 $754,780.00 $22,863.00 $102,137.00 $0 $0 $0 $200,000.00 
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Based upon the above the court finds and 
concludes that $1,575,194.00 is the amount to be 
allocated to the City's admin~strative expenses 
in maintaining and managing the electric utili
ty and $1,57 4,046.00 is the amount be allocated 
to the City's administrative expenses in main
taining and managing the gas utility. 

LEGAL THEORIES 

Plaintiff claims that it has a right to recover a 
refund for the class under any one of three legal 
theories: Declaratory Judgment, Mandamus, and 
Unjust Enrichment/Restitution. The court must now 
address the issue of whether Kragnes and the class is 
entitled to a refund under one or more of the theories 
asserted. 

1. Declaratory Judgment. 

Iowa Rule of Civil Procedure 1.1101 to 1.1109 
provide the authority for this court to grant the 
type of declaratory relief requested by the plain
tiff. 

As result of the findings of fact heretofore set 
out in this ruling together with its conclusions of 
law Plaintiff is entitled to a declaratory judgment 
as set out below: 

a. City of Des Moines Ordinances Nos. 6280 
and 14341 pertain to the electric utility fran
chise fee. This court declares $1,575,194.00 
of the electric utility franchise fees are rea
sonably related to the City's administrative 
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expenses in exercising its police power. Any 
amount exceeding $1,575,194.00 per year 
under the electric utility franchise fee ordi
nances constitute an illegal tax and unless 
otherwise provided by law shall hereafter be 
disallowed and unenforceable to that extent. 

b. City of Des Moines Ordinance Nos. 6281 and 
14342 pertain to the gas utility franchise fee. 
This court declares $1,574,046.00 of the gas 
utility franchise fees are reasonably related 
to the City's administrative expenses in ex
ercising it [sic] police power. Any amount 
exceeding $1,574,046.00 per year under 
the gas franchise fee ordinance constitute 
an illegal tax and unless otherwise provided 
by law shall hereafter be disallowed and un
enforceable to that extent. 

2. Injunction. 

On April 26, 2009, the Iowa legislature 
passed Senate File 478, commonly referred to as 
the Salary and Appropriations Bill. Division XXII 
of SF478 amended various sections of the Iowa 
Code relating to gas and electric franchise fees, 
including Iowa Code 364.2(4)(f). 

The governor approved the legislation on 
May 26, 2009 and it became effective on that 
date. 

It is the court's understanding at this time 
that the legislation, amending the specific lan
guage in Iowa Code Section 364.2( 4)(f) would do 
the following: 
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a. Authorize cities including the City of Des 
Moines to charge a gas and electric franchise 
fee "based on a percentage of gross revenues 
generated from sales of the franchisee within 
the city not to exceed five percent without 
regard to the city's cost of inspecting, super
vising, and otherwise regulating the fran
chise." 

b. Authorize cities which collect franchise fees 
"pursuant to an ordinance in effect on the ef
fective date of this division of this Act" [Sen
ate File 4 78] to use fees collected in excess of 
the amounts necessary to inspect, supervise 
and otherwise regulate the franchise to "be 
used by the city for any other purpose au
thorized by law." 

Based upon the above the court concludes there 
is no need for injunctive relief as requested by 
Kragnes. 

3. Monetary Damages. 

In addition to the declaratory relief and in
junctive relief sought by the Plaintiff, the Plain
tiff is also requesting monetary damages 
equaling the amount of all illegally collected tax
es under the franchise fee ordinances. 

The City argues that even if the court were 
to find that a portion of the franchise fees collect
ed amounted to an illegal tax Plaintiff is not enti
tled to a refund. The City presents several 
arguments in support of this position. The court 
now addresses the City's argument. 
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a. UNJUST ENRICHMENT. 

The City argues that the franchise fee money 
collected by the City has been spent and/or used 
for lawful purposes, including but not limited to 
p~li~e, fire and library services, increasing th~ 
City s reserve fund balance and reducing City 
property taxes, accruing to the benefit of all class 
members. Therefore the City's position is that 
even if the City's costs and incidental conse
quences did not equal or exceed the franchise fees 
received, the court should not allow the Plaintiff 
a refund. The City argues that it would be unfair 
to force the City to give a refund to its residents 
since it has not retained the franchise fee funds 
but has expended them for the benefit of the res
idents. 

Secondly the City puts forth a similar argu
ment to that discussed above in that the City ar
gues that principles of equity alone do not justifY 
a refund. The City asserts that this court has 
broad discretion and regardless of precedent as a 
court sitting in equity it can tailor relief and "de
~se_ a re~edy to meet the situation, though no 
similar rehef has been given before." 

. The City states that any refund would be eq
wtably problematic, regardless of how much. In 
support of this position the City points out that 
by the time this matter is finally resolved includ
ing the appellate procedure ten years or more 
will ha-:e elapsed and much will have changed 
conc:r:ung class members and their personal 
conditions, the beginning point for any refund 
and that time in the future when a refund might 
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be ordered. Those many changes the City argues 
make a refund inequitable. 

The court disagrees with the City's position 
that equity mandates there be no refund to the 
class. If the court was to accept the City's posi
tion of no refund under the City's benefit/no det
riment argument the court would be sending a 
message to all cities in Iowa that as long as the 
cities use funds from the illegal taxation of its cit
izens for good and honorable purposes, the tax
payers don't have anything to complain about 
and have no right to a refund of the funds illegal
ly collected. The City's position in this regard is 
not supported by any just, fair, or equitable prin
ciple. The court should not and will not send such 

a message. 

Next the City argues that the voluntary na
ture of the payment by the class precludes the 
class from relief in the form of a refund of the 
amount of illegally collected taxes. The court also 
finds no merit in this argument. 

The court believes the following legal princi
ples are applicable to the voluntary payment ar-

gument: 

1. If a state has a pay your taxes first and 
obtain a review of the taxes validity later in a re
fund action, the due process clause requires the 
state to afford taxpayers a meaningful opportuni
ty to secure post-payment relief for taxes alread_y 
paid. See McKesson Corp. v. Division of Alcohol~c 
Beverages and Tobacco, 496 U.S. 18, 110 S.Ct. 
238, 110 L.Ed.2d 17 (1990). 
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2. It violates due process to allow a state to 
collect an illegal tax by coercive means and not 
incur any obligation to pay the taxes back. 
McKesson Supra. 

3. You cannot validly make a due process 
challenge to a state's tax revenue scheme in so 
far as the challenge is addressed to the absence 
of a hearing prior to deprivation. The absence of 

. a pre-deprivation hearing in the taxing context is 
justified by the practicalities of tax collection. A 
pre-deprivation hearing requirement would re
sult in mass chaos, paralyze tax collection, and 
paralyze the courts. Schroeder Oil Co. v. Iowa 
State Department of Revenue and Finance, 458 
N.W.2d 602 (Iowa 1990). 

4. Once the State proceeded with an as
sessment and collected a tax, due process entitles 
a protesting taxpayer to request and obtain a 
hearing. Therefore the absence of a meaningful 
post-deprivation hearing is a violation of due pro
cess. 

5. Taxes which are paid in order to avoid 
financial sanction or seizure of real or personal 
property are paid under "duress" while payments 
tendered under a system that permits tax payers 
to withhold contested tax assessment and chal
lenge their validity in a pre-deprivation hearing 
are "voluntary". Hagge v. Iowa Department of 
Revenue and Finance, 504 N.W.2d 448 (Iowa 
1993). 

6. It is not a valid argument for a taxing 
authority that it would be inequitable to impose 
an onerous fiscal burden on the taxing authority 
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in order to remedy a deprivation suffered indi
vidually by taxpayers. Equity cannot over-ride 
the due process requirements. McKesson, Supra. 

7. The voluntary payment rule. In the ab
sence of fraud, duress, deceit or mistake of fact 
there will be no refund of taxes and fees later 
found to have been collected in excess as the 
payments are considered voluntary. Kraft v. City 
of Keokuk, 14 Iowa 86 (1862). 

In support of its position the City argues the 
following: 

1. There can be no refund where the Plaintiff 
cannot complain of fraud, duress, deceit, or a 
mistake of fact. Kraft Supra. 

2. The franchise fees in question are based on 
an ordinance in turn based on a statute. The 
Iowa Supreme Court says that the fees are 
statutorally [sic] allowed and otherwise le
gal. Kragnes at 714 N.W.2d at 643-44. 

3. The City is dependent on taxation for its 
maintenance. If the City has illegally taxed 
its residents it would have to tax the same 
residents again to raise the necessary money 
to refund them the illegal tax collected. In 
other words, the taxpayer would have to be 
paid the illegal tax, paid by them, out of 
their own pockets. 

4. The City would be placed in financial uncer
tainty if the court was to allow a taxpayer a 
refund for an illegally collected tax following 
the discovery that the taxing authority col
lected and spent monies under an illegal tax. 
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This court cannot accept that under the facts and 
circumstances of this case it would be fair, just, or 
equitable to the Plaintiff and the class as taxpayers to 
deny a refund on the basis of the City's arguments 
that no refund is justified. The City is correct when it 
states that it has the authority to assess franchise 
fees expressed as a percentage of the gross receipts 
derived from the utilities sale of its services to the 
public. However, this grant is not without limitation. 
The charge must be reasonably related to the reason
able cost of inspecting, licensing, supervising or 
otherwise regulating the activity that is being fran
chised. Kragnes. 

The court realizes that requiring a refund would 
amount to the City's residents paying the refund out 
of one pocket and placing it in the other pocket. The 
City has placed its residents in this position by exact
ing an illegal tax. The court cannot allow the City to 
exact an illegal tax and escape responsibility for its 
conduct based on the arguments set forth by the City. 

The City also argues that the Plaintiff class is not 
entitled to a refund because their payments were not 
made under duress but were voluntary. The City sets 
forth a number of reasons in support of this position. 
First, nobody was threatened by the City with gas or 
electricity shut-off for failure to pay a franchise fee. 
Second, nobody was threatened by MEC with a gas or 
electricity shut-off for failure to pay a franchise fee. 
Third, if anyone had been threatened with a gas or 
electricity shut-off for failure to pay a franchise fee it 
would be MEC, not the City, doing the threatening. 
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Fourth, MEC's procedure for turning off a customer's 
gas or electricity is lengthy and is not a "summary 
procedure", instead the gas or electricity shut-off 
procedure for failure to pay a franchise fee in the City 
takes about two years and therefore is not the type of 
"immediate entry" envisioned by the law. And finally, 
the decision to cut off utilities for failure to pay a fee 

is solely the decision of MEC. 

Summarizing the above the City argues that the 
franchise agreement between the City and MEC only 
requires MEC to remit those franchise fees it collects. 
The agreement does not require MEC to remit all fees 
billed. The agreement does not require MEC to make 
any effort on the City's behalf to collect unpaid fran
chise fees. Any effort to collect the fees, and utility cut 
off after such an unsuccessful effort, is completely at 
the discretion of MEC and not the City. 

The voluntary payment rule was initially dis
cussed in the case of Kraft v. City of Keokuk Supra. 
The rule was once again addressed in Harbeck v. 
Sioux City, 202 N.W. 507 (Iowa 1925). As applied to 
this case the rule would be that if the City receives 
more than is legally due from its residents, while the 
residents are under duress, such payments are not 

deemed voluntary. 

The City is collecting franchise fees through 
MEC. MEC is collecting the franchise fees at the 
same time it is collecting money owed MEC for the 
services it provides. The bill is not separated as to the 
franchise fees collected for the City as opposed to the 
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service fees collected on behalf of MEC. MEC has a 
collection procedure for bills that go unpaid including 
disconnection. Customers are not made aware that 
there will be no disconnection if they pay all of the 
bill consisting of MEC services and not the franchise 
fee portion of the bill. Under these circumstances the 
court does not see how it can be realistically argued 
that the monies paid by the customers are voluntary 
and not subject to claims of coercion/duress. It would 
be simple enough for the City to put into place a 
procedure where customers are advised that if they 
want to challenge the franchise fee portion of the bill 
they do not have to pay that portion of the bill and 
will not be subjected to the disconnection process. As 
of this time no such procedure is in place. While the 
record reveals that nobody has been threatened by 
the City or MEC with a gas or electricity shut-off for 
failure to pay a franchise fee alone the threat is 
always there. Furthermore the records would indicate 
that MEC has disconnected utilities in Des Moines 
for non-payment of utility bills which included the 
franchise fees held illegal in this case and were a part 
of the unpaid billing that led to and caused the dis
connection. 

The City's argument that the payments are 
voluntary is without merit. 

Due process requires a refund to the City resi
dents. To rule otherwise would reward the City for its 
illegal conduct no matter how well intentioned that 
conduct was. It would be wrong for this court to 
ignore the illegal exaction of taxes from the residents 
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because the residents have benefited from the illegal 
taxes. As mentioned failure of the court to grant a 
refund in this case would send the wrong message to 
the City and other cities. The message this court is 
sending is there must be financial consequences from 
the illegal taxation of the City's residents notwith
standing that the funds received from the illegal 
taxation were used wisely, legally, and with the best 
intentions for the residents. To do otherwise would 
provide no incentive for the City to conduct itself 
differently in the future. 

Mandamus. 

In addition to recovering on the theory of Declar
atory Judgment the Plaintiff asserts that it is entitled 
to recover under theories of Mandamus. The court 

disagrees. 

Chapter 661 controls the action of mandamus. 
Iowa Code Sections 661.1 provides as follows: 

The action of mandamus is one brought to 
obtain an order commanding an inferior tri
bunal, board, corporation, or person to do or 
not to do an act, the performance or omission 
of which the law enjoins as a duty resulting 
from an office, trust, or station. 

Principles governing mandamus are well estab
lished. Its principals [sic] are discussed in Bellon v. 
Monroe County, 577 N.W.2d 877 (Iowa App. 1998) as 

follows: 
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1. Mandamus is a drastic remedy to be applied only 
in exceptional circumstances. 

2. It is not to be used to establish rights but to 
enforce rights that have already been estab
lished. 

3. The writ can be used to compel a tribunal to act 
but cannot control its decision. 

4. If there is a plain, speedy, and adequate remedy 
at law, mandamus does not lie. 

5. When such a remedy is available through certio
rari or appeal, mandamus should not be ordered. 

6. The other available remedy must be competent to 
afford relief on the very subject matter in ques
tion, and be equally convenient, beneficial, and 
effectual. 

The essential prerequisites for an action seeking 
mandamus is: (a) duty enjoined by law upon the 
defendant, in the performance of which the plaintiff, 
if a private individual, has a personal interest; (b) a 
breach or non-performance of such duty by the de
fendant; (c) a legal right in the plaintiff to damages 
because of such nonperformance; and (d) absence of 
any other adequate remedy in the ordinary course of 
the law. Charles Gabus Ford, Inc. v. Iowa State 
Highway Commission, 224 N.W.2d 639 (Iowa 1974). 

Based on the court's ruling the Plaintiff in fact 
has an adequate remedy at law under the theory of 
Declaratory Judgment. As a result the court does not 
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believe this is a case in which Mandamus should 
issue. Plaintiff's claim based on Mandamus is denied. 

Restitution/Unjust Enrichment. 

The final legal theory Plaintiff relies on is the 
theory of Unjust Enrichment/Restitution. Plaintiff's 
argument is the City has been unjustly enriched by 
its exaction of illegal taxes under the guise of the gas 
and electric franchise fees. 

Plaintiff argues Iowa law has routinely allowed 
actions in unjust enrichment against municipalities. 
See Dolezal v. The City of Cedar Rapids, 336 N.W.2d 
355 (Iowa 1982). 

A claim for unjust enrichment is routed [sic] solely 
in equitable principles. Iowa Waste Sys., Inc. v. Bu
chanan County, 617 N.W.2d 23 (Iowa App. 2000). It is 
premised on a theory that "one shall not be permitted 
unjustly enrich oneself at the expense of another or to 
receive property or benefits without making compen
sation for them." West Branch State Bank v. Gates, 
477 N.W.2d 848, 852 (Iowa 1991). The necessary ele
ments of such a claim are: (1) the conferment of a 
benefit by a plaintiff to its detriment, (2) that the 
defendant had an appreciation of receiving the bene
fit, (3) that the defendant accepted and retained the 
benefit under circumstances making it inequitable for 
there to be no compensation for its value, and (4) that 
no remedy exists at law that can appropriately ad

dress the claim. Id. 
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The court concludes that Plaintiff's claim under 
this theory should also be denied. As in the case of 
Mandamus Plaintiff has an adequate remedy through 
the action of Declaratory Judgment. 

For the reasons set forth above the court con
cludes that the plaintiff is not entitled to recovery on 
either a theory of Mandamus or Restitution/Unjust 
Enrichment. 

CITY'S COUNTER-CLAIM 

Based upon the above the court finds and con
cludes that the City has failed to meet its burden of 
proof concerning the City's counter-claim. The City's 
counter-claim is dismissed. 

RULING 

IT IS HEREBY ORDERED, ADJUDGED AND 
DECREED AS FOLLOWS: 

1. 

2. 

To the extent the annual electric franchise fees 
charged under Des Moines Ordinance No's 6280 
and 14341 exceeded $1,575,194.00 and to the ex
tent the annual gas franchise fees charged under 
Des Moines Ordinance No's 6281 and 14342 ex
ceeded $1,574,046.00, the said ordinances are de
termined to be illegal, during the period of July 
27, 1999 to May 26, 2009. 

The City of Des Moines shall comply with all 
provisions of this Order and Decree and shall in 
the future comply with all applicable require
ments of law in the establishment of franchise 
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fees under Iowa Code Section 364.2( 4) and any 
amendment thereto becoming affective [sic] as of 
May26, 2009. 

3. The City shall negotiate some method of reim
bursement with the enterprise entities to avoid 
double recovery for increased construction costs 
that might result from the collection of both fran
chise fees and user fees. 

4. Judgment shall be and is hereby entered in favor 
of the Plaintiff class and against the Defendant 
City of Des Moines in the amount of all fees for 
gas and electric franchise fees that have been 
paid to the City of Des Moines in excess of the 
amount herein determined to be legally charged 
franchise fees for the period of time commencing 
July 27, 1999 to May 26, 2009. 

5. All sums to be paid hereunder shall be paid with 
appropriately determined prejudgment and post
judgment interest. 

6. The Court retains jurisdiction to determine the 
following: 

a. 

b. 

c. 

The actual amounts collected and precise 
dollars required to be refunded over the peri
ods in question. 

The specific amounts of judgment monies to 
be paid to each class member as well as a_ll 
other aspects of the administration of th1s 
class. 

The manner of payment of the refunds in
cluding the feasibility of refunds paid to class 
members on an installment basis. 
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7. Any award of attorney fees and expenses shall be 
determined after notice and hearing and upon 
determination of the extent to which legal and 
administrative work remains for class counsel to 
conclude this case. 

8. After notice and hearing the court will determine 
the costs of the action to be taxed against the De
fendant City of Des Moines. 

Dated this 3rd day of June, 2009. 

Original filed 
Copies to: 

Brad Schroeder 

Is/ Joel D. Novak 
JOEL D. NOVAK, JUDGE 
Fifth Judicial District of Iowa 

608 Locust Street, Suite 100 
Des Moines, Iowa 50309 

Bruce H. Stoltze 
P.O. Box 93295 
Des Moines, Iowa 50393 

Mark Godwin 
Deputy City Attorney 
400 Robert D. Ray Drive 
Des Moines, Iowa 50309-1891 

Bruce E. Bergman 
City Attorney 
400 Robert D. Ray Drive 
Des Moines, Iowa 50309-1891 
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IN THE IOWA DISTRICT COURT 
FOR POLK COUNTY 

LISA KRAGNES, 
et al. 

Plaintiffs, 

vs. 

CITY OF DES 
MOINES, IOWA, 

Defendant. 

Case No. CE 49273 

RULING ON DEFENDANT'S 
THIRD MOTION TO 
DECERTIFY CLASS 

(Filed Oct. 9, 2008) 

This matter came before the Court for hearing on 
September 26, 2008. Plaintiffs were represented by 
attorneys Bruce Stoltze and Brad Schroeder. Defen
dant was represented by attorney Mark Godwin. 
Having given the matter due consideration, the Court 
now makes the following ruling: 

Background 

This case involves a class action brought on 
behalf of residents of the City of Des Moines who 
allege that a franchise fee Defendant has assessed in 
its franchise agreements for gas and electrical power 
services is an illegal tax. The facts and procedural 
background of this case have been set forth in the 
Iowa Supreme Court's previous decision remanding 
this case to the district court. See Kragnes v. City of 
Des Moines, 714 N.W.2d 632 (Iowa 2006). Plaintiff, 
Lisa Kragnes (hereinafter "Kragnes"), as representa
tive of the class at issue, seeks an injunction restraining 
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the City from further collection of franchise fee pay
ments, and further seeks reimbursement for fees paid 
upon the theory of unjust enrichment. Defendant 
seeks to decertifY the class, arguing that conflicts of 
interest in this matter require decertification, and 
further that the recovery to be gained by class mem
bers does not justifY the expenses of this litigation. 

Discussion 

1. Conflicts of interest. 

Under Iowa Rule of Civil Procedure 1.262(2), a 
court may not certifY a class action. unless it finds 
that the representative parties of the class (i.e. the 
named plaintiff(s)) will fairly and adequately protect 
the interests of the class as a whole. Iowa R. Civ. P. 
1.262(2)(c). In order for the court to make such a 
finding, it must be satisfied that "[t]he representative 
parties do not have a conflict of interest in the 
maintenance of the class action." Iowa R. Civ. P. 
1.263(2)(b). The Rules therefore direct the court to 
determine whether there are potential conflicts 
between named plaintiffs and other class members. 
This is the appropriate inquiry for purposes of this 
ruling. 

In the present case, Defendant has offered evi
dence in this matter which it contends demonstrates 
that the reimbursement remedy sought by Kragnes 
will work to the detriment of numerous class mem
bers. (See Def's Appendix, pp. 18, 23-25). Defendant 
asserts that in order to satisfy a potentially large 
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judgment that may result from this action, the City 
will be forced to raise property taxes and/or poten
tially cut jobs and services. (Def's Appendix, p. 18). 
Defendant asserts that an increase in property taxes 
to account for a refund will ultimately result in a net 
loss to property taxpayers of the City of Des Moines. 
(See Def's Appendix, pp. 23-25, 34). Because there are 
members of the class who do not wish to experience 
an increase in property taxes, potentially lose their 
jobs, or experience a reduction in services, (see Def's 
Appendix, Affidavits), Defendant argues that the 
interests of Kragnes in seeking a refund of alleged 
illegally charged franchise fees are antagonistic to the 

interests of those she represents. 

Under our rules for class certification, "[n]ot 
every disagreement between a representative and 
other class members will stand in the way of a class 
action suit." Vignaroli v. Blue Cross of Iowa, 360 
N.W.2d 741, 746 (Iowa 1985); accord City of Dubuque 
v. Iowa Trust, 519 N.W.2d 786, 792 (Iowa 1994). To 
defeat certification, the conflict must be fundamental, 
relating "to the specific issues and controversies 
common to the class." City of Dubuque, 519 N.W.2d at 
792; Vignaroli, 519 N.W.2d at 792. Conflicts relative 
to issues of liability therefore predominate over issues 
concerning an appropriate remedy once liability is 
established in the Court's evaluation of potential 
class conflicts. See Jacobi v. Bache & Co., Inc., 16 
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Fed. R. Serv. 71, 1972 WL 560, at *3 (S.N.D.Y 1972). 1 

"The fact that some members of an alleged class do 
not favor the bringing of a lawsuit, or may feel that 
the representative party may have ulterior motives 
for bringing the suit, will not defeat the bringing of a 
class action." Vignaroli, 360 N.W.2d at 747. 

In the present case, the crux of Plaintiffs' suit is 
the alleged illegality of the franchise fee. To succeed 
with their claim, Plaintiffs must prove that the 

1 

In Jacobi, a case relied upon by the court in Vignaroli, 
class representatives brought suit on behalf of themselves and 
those similarly situated, claiming that the defendants had 
conspired to not pay commissions to security representative 
employees in violation of anti-trust laws. It was claimed that the 
representative plaintiffs' interests were antagonistic to those of 
the defendants' employees (also class members) who were then 
participating in the defendants' profit sharing or pension plans 
had subordinated loans to the defendants, or owned stock of th~ 
defendants. In addressing whether potential conflicts as to the 
appropriate remedy for an anti-trust violation warranted 
decertification, the court explained: 

In anti-trust litigation, it is the existence of the con
spiracy which is the central issue in the litigation and 
it is the restoration of competition which is the benefit 
derived from the litigation. Differencesin view among 
the members of the class as to the appropriate remedy 
once a violation is established are secondary to the 
basic liability issue of establishing the existence of the 
co~spiracy. Therefore, divergent views on the appro
pnate remedy, or even whether there should be a rem
edy, do not destroy the representative status of a 
particular plaintiff insofar as the central liability issue 
of conspiracy is concerned. 

Jacobi, 1972 WL 560 at *3 (emphasis added). 
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franchise fee has been/continues to be charged in 
violation of the laws of this state. This is the liability 
component of the suit, and there are no fundamental 
conflicts between Kragnes and other class members 
with regard to this central issue. All class members 
have a beneficial interest in having the appropriate 
amount of franchise fees that can be charged by 
Defendant judicially determined, and in having the 
collection of any illegal taxes/fees ceased. This is not 
the type of case where a representative class member 
claims to have been harmed by the same conduct that 
has benefited other class members. See, e.g., Valley 
Drug Co. v. Geneva Pharm., Inc., 350 F.3d 1181, 1189 
(11th Cir. 2003); Pickett v. Iowa Beef Processors, 209 
F.3d 1276 (11th Cir. 2000). All members of the class 
have an interest in ensuring proper taxation by their 
municipal government. A fundamental conflict under 
Rule .1.263(2) with regard to the central issue of 
liability has not been presented. 

Defendant's claim of conflict goes to the issue of 
an appropriate remedy to be provided once liability is 
established in this matter. This issue is secondary to 
the basic liability issue of the illegality of the fran
chise fees. Jacobi, 1972 WL 560 at *3. The Court is 
cognizant of the extra-jurisdictional case law cited by 
Defendant which appears to suggest that it may be 
appropriate to decertify a class where the remedy 
pursued by a representative class member will be 
contrary to or detrimentally affect the interests of 
other members of a class. See, e.g., Broussard v. 
Meineke Disc. Muffler Shops, Inc., 155 F.3d 331, 338-39 
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(4th Cir. 1998); Alston v. Virginia High School 
League, Inc., 184 F.R.D. 574, 578-80 (W.D. Va. 1999). 
However, Defendant's prediction of a net loss to 
property taxpayers and/or the elimination of services 
and jobs that will be necessitated by the satisfaction 
of any judgment in this matter is contingent on a 
number of uncertain variables, including but not 
limited to the total amount of recovery (if any) that 
may be supported by a judgment in Plaintiffs' favor, 
the course of action that City Council members may 
ultimately choose to take in generating funds to 
satisfy a favorable judgment once a judgment must be 
paid, and the time frame within which the City 
chooses to pay the judgment to claimants who elect to 
receive a refund. The conclusion ·that some class 
members will ultimately suffer a loss as a result of 
the remedy selected by Kragnes is speculative at this 
point and does not support decertification. 

Notwithstanding the foregoing, Defendant as
serts that the class must be decertified because one of 
Kragnes' attorneys, Mr. Stoltze, cannot adequately 
represent the interests of the class. See Iowa R. Civ. P. 
1.263(2)(a). Defendant asserts that Mr. Stoltze is 
conflicted in this matter because he is also a class 
member, and that his status as both a class member 
and counsel of record inhibits fair and adequate 
representation. Moreover, Defendant argues that Mr. 
Stoltze has undivided loyalties in this matter to only 
those members of the class who wish to obtain a 
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refund, and further that his prior business relations 
with Kragnes' ex-husband2 make it likely that he will 
wield a great deal of influence over Kragnes to the 
detriment of the class. The Court finds these allega
tions to be unsupported. 

At the outset, the Court notes that the primary 
purpose of this litigation, as pursued by Kragnes, is 
to obtain an injunction restraining the further collec
tion of any illegal taxes/fees imposed by the City and 
to obtain a refund for any illegal fees/taxes so collect
ed. The Court finds nothing in the record which 
reasonably suggests that Mr. Stoltze is unqualified, 
inexperienced, or otherwise unable to competently 
and diligently pursue these goals on behalf of all class 
members. The fact that some class members may be 
opposed to a refund in this matter does not change 
the fact that Mr. Stoltze, as one of the counsels of 
record, must diligently pursue both remedies on 
behalf of the class without regard to asserted prefer
ences for a particular remedy. To say that Mr. Stoltze 
is loyal only to those who may favor a refund simply 
because a refund may support a greater award of 
attorney fees ignores the fact that any attorney 
representing the class at issue, under this theory, 
would be disqualified from representation regardless 
of the circumstance. The Court declines to find that 

2 Evidence in the record shows that Mr. Stoltze worked on a 
number of unrelated cases with Kragnes' ex-husband, also an 
attorney, as co-counsel. 
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Mr. Stoltze possesses divided loyalties in this matter 
such that he may not adequately represent the class. 

In addition to the foregoing, the Court does not 
agree that Mr. Stoltze's status as both a class member 
and counsel of record necessarily requires decertifica
tion of the class. In support of its argument in this 
regard, Defendant cites to a number of cases from 
other jurisdictions which recognize that an attorney 
who also serves as a class representative or has a 
close relationship with a representative plaintiff may 
be subject to disqualification. See Petrovic v. AMOCO 
Oil Co., 200 F.3d 1140, 1155 (8th Cir. 1999) (finding 
close familial relationship with representative class 
member presents danger that representative "may 
have some interests in conflict with the best interests 
of the class as a whole when making decisions that 
could have an impact on attorney fees."); Hamer v. 
Bd. of Ed., 367 N.E.2d 739 (Ill. App. 1977) (recogniz
ing a conflict of interest where a sole class repre
sentative is also the attorney of record and entitled to 
compensation for representing the class). In the 
present case, Mr. Stoltze is not a class representative, 
and does not share the type of close personal relation
ship with a class representative that would present 
the type of danger recognized in Petrovic.3 Moreover, 

3 There [sic] mere fact that Mr. Stoltze has worked on un
related cases with Kranges' [sic] former husband and therefore 
may have been familiar with Kragnes prior to this litigation 
does not support a finding that Mr. Stoltze is able to wield un
due influence over Kragnes, or that Kragnes is motivated in this 
action by concerns for her attornerys' [sic] pocket books. 
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while the Court acknowledges that at least two 
federal circuits appear to have adopted a per se rule 
against a class member also serving as an attorney 
for his/her respective class, see Zylstra v. Safeway 
Stores Inc., 578 F.2d 102, 104 (5th Cir. 1978), De
fenda~t has presented no controlling authority man
dating the same result under our rules for class 
certification, and the Court has similarly been unable 
to locate any such authority. It is clear that the 
concern underlying the per se rule discussed in 
Zylstra is the concern for impropriety tha~ m~y result 
from an attorney elevating his own financial mterests 
above the interests of the class he represents. Id. 
However, the Court finds nothing in the record or 
otherwise which reasonably suggests that Mr. Stoltz_e 
will pursue his own economic interests ~o th~ d~tn
ment of the remainder of the class, especially m hght 
of the fact that this case was originally filed by a non
class member attorney who is also serving activel! as 
counsel in this matter. The Court therefore dechnes 
to decertify the class due to Mr. Stoltze status as a 

class member. 

As a final matter, Defendant argues that the 

l Should be decertified due to alleged conflicts of 
c ass c· .l 
interest in this matter because Iowa Rule of IVI 

Procedure 1.267, as written, does not allow for the 
opting out of class members. Defendant argues that 
the lack of an opt-out provision violates the due 
process rights of class members who wish not to be 
part of this litigation. The Co_urt ha~ already ~d
dressed this argument in its pnor Ruhng on Mohon 
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for Approval of Class Notice and declines to do so 
again here. 

2. Fair and efficient adjudication. 

Under our rules for class certification, a court 
must find that a class action will provide a fair and 
efficient adjudication of the controversy before certifi
cation may be had. Iowa R. Civ. P. 1.262(2)(b). Rule 
1.263 directs the Court to consider and give appropri
ate weight to thirteen different factors in determining 
whether a class action will provide for fair and effi
cient adjudication. See Iowa R. Civ. P. 1.263(1)(a)-(m). 
A finding weighing against certification under one 
factor alone is not necessarily dispositive, as other 
factors may weigh in favor of certification and bear 
greater weight in the court's decision. Comes v. Mi
crosoft Corp., 696 N.W.2d 318, 322 (Iowa 2005). 
Moreover, "[t]he rule does not require the district 
court to assign weight to any of the criteria listed ... 
[n]or does the rule require the court to make written 
findings as to each factor .... " Id. at 321 (citations 
omitted). "The rule merely requires the court to weigh 
and consider the factors and come to a reasoned 
conclusion as to whether a class action should be 
permitted for a fair adjudication of the controversy." 
Vos v. Farm Bureau Life Ins. Co., 667 N.W.2d 36, 45 
(Iowa 2003) (citation omitted). 

In a previous order certifying the class, the 
Honorable Judge Huppert found the factors listed 
subparagraphs (a), (b), (c), (f), and (g) of Rule 1.263(1) 
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to have the most relevance for purposes of the court's 
decision, and approved certification based upon 
findings under these factors. (See Ruling on Motion 
Pursuant to Iowa R. Civ. P. 1.276 and to Expand 
Findings and Reconsider Ruling on Motion for Class 
Certification, p. 5; Ruling on Motion for Class Certifi
cation). Defendant now directs the Court's attention 
subparagraph (m) of Rule 1.263(1), and argues that 
subparagraph (m) requires decertification because 
the net monetary recovery that may be experienced 
by a significant number of class members does not 
justify the expenses of this litigation. 

Subparagraph (m) of Rule 1.263(1) directs the 
Court to consider "[ w ]hether the claims of individual 
class members are insufficient in the amounts or 
interest involved, in view of the complexities of the 
issues and the expenses of the litigation, to afford 
significant relief to the members of the class." De
fendant argues that resident property taxpayers who 
are members of the class will suffer a net loss as a 
result of this litigation based upon an assumption 
that the City will be required to raise property taxes 
to account for a judgment in Plaintiffs' favor. Defen
dants argument in this regard, based upon an as
sumed net monetary loss (even if such loss is not 
based upon speculation at this point), ignores the fact 
that there is also significant non-monetary relief to be 
potentially gained as a result of this litigation. A 
successful judgment in Plaintiffs' favor will not only 
support a refund if appropriate, but will also estab
lish the appropriate amount of franchise fees that 
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may be charged by the City of Des Moines, and will 
also cease the future collection of fees determined to 
be an illegal tax. All members of the class have a 
significant interest in ensuring lawful taxation by 
their municipal government. To this end, the Court 
finds the findings made in the prior certification 
ruling under subparagraphs (f) and (g) of Rule 
1.263(1) to provide the most compelling reasons for 
certification. (See Ruling on Motion for Class Certifi
cation, pp. 6-7). The Court declines to decertify the 
class based upon the grounds asserted by Defendant. 

Based upon the foregoing, the Court enters the 
following order: 

ORDER 

IT IS THE ORDER OF THE COURT that 
Defendant's Third Motion to Decertify Class is hereby 
DENIED. 

SO ORDERED this ~ day of October, 2008. 

Original Filed 
Copies to: 

Brad Schroeder 

Is/ Joel D. Novak 
JOEL D. NOVAK, District Judge 
Fifth Judicial District of Iowa 

Equitable Building, Suite 100 
608 Locust Street 
Des Moines, Iowa 50309 

Bruce Stoltze 
P.O. Box 93295 
300 Walnut, Ste. 260 
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Des Moines, Iowa 50393 

ATTORNEYS FOR PLAINTIFF 

Mark Godwin 
Deputy City Attorney 
City Hall 
400 Robert D. Ray Drive 
Des Moines, Iowa 50309 
ATTORNEY FOR DEFENDANT 
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IN THE IOWA DISTRICT COURT 
FOR POLK COUNTY 

LISA KRAGNES, 

Plaintiff, 

vs. 

CITY OF 
DES MOINES, 

Defendant. 

CASE NO. CE 49273 

RULING ON MOTION 
PURSUANT TO IOWA 
R.Crv.P. 1.276 AND TO 
EXPAND FINDINGS AND 
RECONSIDER RULING 
ON MOTION FOR 
CLASS CERTIFICATION 

A contested hearing on an expedited basis was 
held on January 13, 2006 on the plaintiff's motion 
pursuant to IowaR.Civ.P. 1.276, as well as her motion 
to expand findings and reconsider the court's ruling 
denying her motion for class certification. The court 
heard arguments and evidence by way of professional 
statement, all of which were reported. Upon consid
eration of the arguments and evidence supplied at the 
hearing, and being otherwise duly advised in the 
premises, the court rules as follows: 

Ruling on the questions raised by these motions 
has been stayed while the defendant's interlocutory 
appeal on the court's ruling on the plaintiff's second 
motion for summary judgment has been pending. 
IowaR.App.P. 6.6.2(2). A decision having been filed on 
May 26, 2006 directing in part that these issues may 
now be resolved, and procedendo having issued from 
that decision, the court is now in a position to rule. 
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The thrust of plaintiff's motion to expand find
ings and reconsider understandably pertains to the 
court's sole basis for denying the motion for class 
certification - that the plaintiff had failed to establish 
that she could adequately represent the class, specifi
cally in the area of the financial obligations contem
plated by this litigation if allowed to proceed as a 
class action. In response to that ruling, the plaintiff 
and her counsel have restructured their fee agree
ment to provide that she will no longer bear the 
consequences of having to bankroll this 'litigation on 
her own. Counsel for the plaintiff has requested the 
court's approval of this restructured arrangement 
pursuant to IowaR.Civ.P. 1.276, and accordingly re
consider and grant her motion for class certification. 

The court has had the opportunity to review the 
amended fee agreement in light of the new Rules of 
Professional Conduct and the manner in which they 
and rule 1.276 (neither of which were in existence at 
the time of the Stone case which was at the heart of 
its ruling denying class certification) impact the ade
quacy of representation issue. In addition, it has re
viewed the decision in Comes v. Microsoft Corp., 696 
N.W.2d 318 (Iowa 2005), which specifically addresses 
the viability of Stone in light of the advent of the new 
rules, specifically IowaR.Prof.Conduct 32.1.8(e). The 
Comes decision makes it clear that allowing counsel 
to advance the costs of class action litigation pur
suant to rule 32.1.8(e) and rule 1.276 is sufficient to 
establish a plaintiff's ability to provide adequate 
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financial resources and representation of the purported 
class. Id. at 327. 

Present counsel of record for the plaintiff, as well 
as the Brick Law Firm who has obligated itself to be 
responsible for 70% of the advanced costs and ex
penses, stand ready to absorb the financial conse
quences that may be forthcoming should no monetary 
relief be awarded, to the degree any litigation ex
penses are not taxed as costs to the defendant. Coun
sel for the defendant conceded he has no concerns 
regarding the financial wherewithal of these firms to 
shoulder the financial load that may be required as 
this litigation proceeds. Therefore, based on the re
vised fee agreement and the authorities cited by the 
plaintiff, the court reconsiders its prior ruling, and 
now specifically finds that the new fee agreement is 
approved pursuant to IowaR.Civ.P. 1.276(2), and that 
accordingly the plaintiff has now established she has 
or can acquire adequate financial resources to ensure 
that the interests of the class will not be harmed, as 
required by IowaR.Civ.P. 1.263(2)(c). With this find
ing, the court also concludes that the plaintiff will be 
able to fairly and adequately protect the interests of 
the purported class, as required by IowaR.Civ.P. 
1.262(2)(c). The court having previously found the 
remaining requirements for certification have been 
met by the plaintiff, the plaintiff's motion for class 
certification should be and is hereby granted. 

In its resistance to plaintiff's motion, the defen
dant focuses almost entirely on whether the plaintiff 
and the class are even entitled to a refund of a tax 
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which was illegally assessed. This issue has_ been 
raised for the first time in this resistance. This fact 
notwithstanding, there is no need for the court to c~n-

"d the defendant's argument at this time. Agam, 
si er . ·t· f 
the Comes decision is instructive, if not disposi Ive o 
this issue. In Comes, the defendant challe~ged th_e 
certification of the purported class on the basis t~at It 
relied upon flawed or incomplete expert analysis on 
the issues of commonality and damages. The low~ 
Supreme Court quickly disposed of the defendants 

argument: 

Microsoft's argument fails because, i~ eff~ct, 
it asks the court to make a class-certificatiOn 
ruling based on the merits o~ the case, some
thing we have uniforml~ r~Jected. See, e.g., 
Kramersmeier v. R.G. Dwkmson & Co., 440 
N.W.2d 873, 879 (Iowa 1989) ("[A] revers.al of 
the trial court's certification order for failure 
of proof of reliance would ?e ~~ntam?u~t to 
requiring proof of plaintiffs abihty to Will on 
the merits,' a showing clearly _n?t conte~
plated by [the rules] or prior decisiOn~ of this 

t ") This court has instead consistently cour. . · 1 
held that class certification does not Invo ve 
an inquiry into the merits of a case. See, e.g., 
Luttenegger, 671 N .W.2d at ~38 ("In short, 
the question of certification IS a proce_dur~l 

'that does not ask whether an action IS 
one . '") v: 667 legally or factually meritorwus. ;_ vos_, . 
N.W.2d at 46 ("'The appropriate mq~ry IS 
not the strength of each class member s per
sonal claim, but rather, whether ,they, as _a 
class, have common complaints. For this 
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reason, the court does not conduct a prelimi
nary inquiry into the merits of a suit in a 
certification hearing." (Citation omitted.)); 
Martin, 435 N.W2d at 367-68 ("In a certifi
cation hearing, the court does not 'conduct a 
preliminary inquiry into the merits of a suit.' 
Obviously, that is not to say that the court 
may not require sufficient information to form 
a reasonable judgment in deciding whether 
to certify a class action. But the trial court's 
focus is directed at whether 'class members 
have common complaints that can be pre
sented by designated representatives in a 
unified proceeding.'" (Citations omitted.)). 

Comes and the other authorities quoted above 
make it unmistakably clear that the type of objection 
based on the validity of the refund claim being made 
?Y. th~ plaintiff and class is premature, to the degree 
1t IS tied to the certification issue. In addition, even if 
th~ class were not in a position to obtain monetary 
rehef from the defendant, they still should be allowed 
~o.go fo;rward as a class to pursue the declaratory and 
InJunctive relief awarded the plaintiff individually. 1 

Therefore, certification should be allowed on all re
maining requests for relief, and the legal issues 

1 

Counsel for the defendant suggested at the hearing that the 
defe:r:'-d~nt i~ alre~dy bound by_ the court's grant of declaratory 
and lllJ~nctive rehef to the plamtiff individually as extended to 
the entire purported class. The court is unwilling to accept this 
premise at this time. 
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raised on the refund issue will await another hear-
• 2 mg. 

IT IS THEREFORE ORDERED that the plain
tiff's motion to expand findings and reconsider is 
granted. The court specifically finds that the plaintiff 
has or can acquire adequate financial resources, con
sidering IowaR.Civ.P. 1.276, to ensure that the inter
ests of the class will not be harmed, as required by 
IowaR.Civ.P. 1.263(2)(c), and the plaintiff will fairly 
and adequately protect the interests of the class, as 
required by IowaR.Civ.P. 1.262(c). 

IT IS FURTHER ORDERED that the court ap
proves the amended fee agreement between the plain
tiff and her counsel pursuant to IowaR.Civ.P. 1.276(2), 
specifically as concerns the provisions allowing for 
counsel to advance costs and expenses and making 
the repayment of such costs and expenses contingent 
upon the outcome of this litigation. 

2 The same is true regarding the defendant's argument that 
a significant portion of the purported class ~ay not wi~h to go 
forward with the litigation, as it may result m a proportiOnately 
higher tax bill for them in the event a property t~ increase ~s 
required to offset the lost revenue from the franchise fees. This 
is a matter that is better left to after notice is made to the class 
and members are given an opportunity to opt out. IowaR.Civ.P. 
1.266, 1.267. Of course, should counsel's prediction come to 
fruition the defendant can always pursue decertification if it 
appear; the class in significant part is unwilling to proceed with 
the litigation. 
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IT IS FURTHER ORDERED that the plain
tiff's motion for class certification is granted. The 
court specifically incorporates by reference its previ
ous findings as contained in its ruling on motion for 
class certification filed on January 12, 2006 not other
wise amended or enlarged herein. This action shall 
proceed as a class action on behalf of the following 
class: all persons, firms, or corporations who have 
paid a franchise fee, from July 27, 1999 to the conclu
sion of this litigation, pursuant to the Gas and Elec
tric Franchise ordinance passed by the City of Des 
Moines in effect for the applicable period. This class 
action may be maintained to determine what declara
tory, injunctive or monetary relief may be awarded to 
the class relative to the validity or legality of the 
franchise fees assessed by the defendant to the class 
for the time period in question, to the degree such 
relief has not already been awarded to the named 
plaintiff individually. 

IT IS FURTHER ORDERED that further pro
ceedings in this matter in the district court shall be 
scheduled and held before Judge Don C. Nickerson, 
who has assumed responsibility for the undersigned's 
docket, effective December 30, 2005, pursuant to Ad
ministrative Order 2005-42. 

Dated this 23rd day of June, 2006. 

Is/ Michael D. Huppert 
Michael D. Huppert 
Judge, Fifth Judicial 

District of Iowa 

Copies to: 

Brad Schroeder ./ 
Mark Godwin ./ 

App. 135 

Hon. Don Nickerson ./ 
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IN THE IOWA DISTRICT COURT 
FOR POLK COUNTY 

LISA KRAGNES, et al. 

Plaintiffs, 

vs. 

CITY OF DES 
MOINES, IOWA, 

Defendant. 

Case No. CE 49273 

RULING ON MOTION 
FORAPPROVAL OF 

CLASS NOTICE 

This matter came before the Court for hearing on 
August 20, 2008. Plaintiffs; were represented by 
attorneys Bruce Stoltze and Brad Schroeder. Defen
dant was represented by attorney Mark Godwin. 
Having given the matter due consideration, the Court 
now makes the following ruling: 

Background 

This case involves a class action brought on 
behalf of residents of the City of Des Moines who 
allege that a franchise fee Defendant has assessed in 
its franchise agreements for gas and electrical power 
services is an illegal tax. The facts and procedural 
background of this case have been set forth in the 
Iowa Supreme Court's previous decision remanding 
this case to the district court. See Kragnes v. City of 
Des Moines, 714 N.W.2d 632 (Iowa 2006). Plaintiff, 
Lisa Kragnes, has submitted a proposed Notice of 
Class Action in a motion for approval to which De
fendant raises numerous objections. The Court has 
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reviewed this notice, as well as an amended notice 
contemporaneously provided with and attached to 
Plaintiff's response in this matter. (See Plaintiff's 
Exhibit 1). The objections raised by Defendant with 
regard to the form and substance of the Notice of 
Class Action will be dealt with in the course of this 
ruling, and the Court will then make its finding with 
regard to the sufficiency of notice in its order. 

Discussion 

1. Necessity of "opt-out" provision. 

Defendant argues that an opt-out provision in 
the notice to class members must be provided so as 
not to violate the constitutional due process and 
associational rights of members of the class who do 
not wish to be part of this litigation. It is noted that 
the Court previously certified this class pursuant to 
its determination under Iowa Rule of Civil Procedure 
1.263(1) that a joint or common interest exists among 
the class members at issue in this dispute, and fur
ther that prosecution of separate actions by members 
of the class would create a risk of inconsistent or 
varying adjudications. (See Ruling on Motion Pursu
ant to Iowa R. Civ. P. 1.276 and to Expand Findings 
and Reconsider Ruling on Motion for Class Certifica
tion; Ruling on Motion for Class Certification). As 
such, the Court may only require an opt-out provision 
in the notice if it is demonstrated that. Iowa Rule of 
Civil Procedure 1.267 is unconstitutional, as this rule 
precludes the voluntary exclusion of class members 
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where such findings are made. See Iowa R. Civ. P. 
1.267(1)(b). 

Defendant cites to the case of Phillips Petroleum 
Co. v. Shutts, 472 U.S. 797 (1985) in support of its 
argument that an opt-out provision is necessary to 
satisfy the requirements of constitutional due process 
in this matter. This case is not dispositive of the issue 
before the Court, as it dealt with the issue of whether 
a Kansas court could, consistent with due process, 
exercise jurisdiction over absent class members who 
did not have minimum contacts with the state. Id. at 
811-12. There the petitioner argued that since Kansas 
had no pre-litigation contact with many of the class 
members, due process required that each absent class 
member "opt-in," and, in effect, affirmatively consent 
to the court's jurisdiction. See id. at 812. The court 
disagreed and found that an "opt-out" provision was 
sufficient to satisfy constitutional requirements of 
due process. The present case is disguisable [sic] from 
Shutts in that all of the class members at issue, by 
virtue of being residents of the State of Iowa and/or 
paying electric franchise fee payments during the 
years 1999 through the present, have sufficient min
imum contacts with the State such that specific 
jurisdiction may be exercised over their claim regard
ing franchise fees. 

Defendant also claims that the lack of an "opt
out" provision in the notices at issue violates the 
associational rights of class members as protected by 
the United States Constitution. Defendant cites no 
authority in support of this proposition. It is recog
nized that the right to association as protected by the 
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Constitution "affords two distinct freedoms: freedom 
of 'intimate association' (the choices to enter into and 
maintain certain intimate human relationships) and 
freedom of 'expressive association' (association for the 
purposes of engaging in activities protected by the 
First Amendment such as speech, assembly, petition 
for the redress of grievances, and the exercise of 
religion)." 16A AM. JuR. 2d Constitutional Law § 540. 
However, Defendant fails to explain how the class 
members' corollary to right to disassociate from in
timate relationships or expressive conduct is affected 
by Iowa Rule of Civil Procedure 1.267. As such, the 
Court will not address this argument. 

The ultimate issue before the Court is whether 
the proposed notice at issue will satisfy the require
ments of constitutional due process. The Supreme 
Court of Iowa has set forth specific requirements for 
notices in class action suits that are to be followed by 
all litigants, see Iowa R. Civ. P. 1.266, and has further 
determined that the exclusion of class members must 
be precluded under the appropriate circumstances to 
ensure fair and efficient adjudication of controversies. 
Iowa R. Civ. P. 1.267. Certainly the Supreme Court 
would have considered notions of due process in 
drafting these rules, and by its adoption of said rules 
would have reached the determination that they 
infringe upon no constitutional rights. In the absence 
of authority compelling a contrary result, the Court 
will not find that Rule 1.267 is unconstitutional. The 
Court finds that Iowa Rule of Civil Procedure 1.267 
governs and consequently requires the absence of an 
"opt-out" provision in the notice at issue. 
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Defendant also argues that an opt-out option 
must be provided for class members who may have a 
conflict of interest in this litigation. Iowa Rule of Civil 
Procedure 1.267 is clear, however, in providing that 
no class members will be entitled to exclusion if a 
class is certified in part pursuant to a finding under 
Iowa Code section 1.263(1)(a)(b), or (c). Through the 
promulgation of this rule, the Supreme Court has 
spoken on the matter. If the law as it stands is to be 
changed, it is the Supreme Court or legislature that 
should make such decision. Riniker v. Wilson, 623 
N.W.2d 220, 227 (Iowa Ct.App.2000); State v. Eichler, 
83 N.W.2d 576, 578 (Iowa 1957). 

2. Financial Consequences. 

Defendant objects to the proposed notice offered 
by Plaintiff on grounds that it fails to disclose perti
nent information pertaining to the financial con
sequences of this class action. In sum, Defendant 
proposes that the notice to class members contain a 
statement indicating that if any members of the class 
own homes or businesses within the City of Des 
Moines, a successful verdict in their favor may cost 
them money in the form of increased taxes, loss of 
services, and possibly loss of jobs for City employees. 

Iowa Rule of Civil Procedure 1.266(2)(c) requires 
a description of possible financial consequences on 
the class. The Court agrees with the plaintiffs that 
this language is intended to refer to the financial 
consequences of the class from being a plaintiff in the 
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class, such as the judgment recovered, attorney fees, 
expenses, and court costs. The rule does not require 
the Court to mandate the "purveyor of gloom and 
doom" consequential language suggested by defen-

dant. 

The Court concludes that the amended class 
notice attached to the plaintiffs' reply submitted on 
August 20, 2008, meets the financial consequences 
requirement of Rule 1.266(2)(c). 

3. Cost of notice and costs of administration. 

Defendant also objects to the proposed notifica
tion to class members because "none of the assump
tions made by the Plaintiff's attorneys regarding cost 
of notice and cost of administration are apparent 
anywhere in the notice." The Court believes that 
information regarding the cost of notice and cost of 
administration is important and should be disclosed 
at some point in this litigation. However, the Court 
also realizes that Plaintiff cannot conclusively deter
mine what those costs will be at this time. The Iowa 
Rules of Civil Procedure do not require such disclo
sures in notices provided to class members. The Court 
believes that this information may be more accurately 
conveyed at a later time through the channels of 
communication Plaintiff has selected to update class 
members as to the status of litigation. 
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4. Provisions for non-English speaking class 
members. 

Defendant objects to the proposed notice to class 
members because the notice is printed only in Eng
lish. Defendant asserts that the notice must make 
provision for those who speak a language other than 
English, particularly those who speak only Spanish. 
Defendant cites no authority that would compel the 
provision of notice in non-English languages. Fur
thermore, the Court acknowledges that by requiring 
notices to be printed in languages other than English, 
it may be violating the law. See IowA CoDE § 1.18. 
While Iowa Code section 1.18( 4)(h) makes an excep
tion for "any language usage required by or necessary 
to secure the rights guaranteed by the Constitution 
and laws of the United States of America or the 
Constitution of the State of Iowa," Defendant has not 
argued that such an exception should have applica
tion to this case. The Court consequently rejects 
Defendant's argument that notices must be provided 
in non-English languages. 

5. Toll free number. 

Defendant asserts that Plaintiff's proposed plans 
for a website containing information regarding the 
lawsuit is simply not sufficient to apprise class mem
bers of pertinent and up to date information regard
ing the class action. Defendant asserts that a toll free 
number, staffed by competent staff personnel as 
approved by the Court, should be open during regu
lar business hours to answer questions that class 
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members may have regarding the litigation. The 
Court finds that such is not necessary to satisfy 
constitutional due process, see Barkema v. Williams 
Pipeline Co., 666 N.W.2d 612, 615 (Iowa 2003), and is 
further not compelled by the Iowa Rules of Civil 
Procedure. Iowa R. Civ. P. 1.266. The Court declines 
to require that such a costly measure be taken in this 
matter when the use of a website can serve as a more 
efficient and economically feasible means of apprising 
interested members of the status of litigation. It is 
reasonable to assume that a significant number of 
class members will have access to the Internet either 
through their own personal and/or work computers or 
through their local library. Moreover, the notice ad
vises members that they can obtain further infor
mation about the case by reviewing the Court file at 
the Polk County Courthouse in Des Moines, Iowa, or 
by writing the counsel of record for Plaintiffs at an 
address provided therein. This will provide an ade
quate channel of communication for the dissemina
tion of pertinent information pertaining to the class 
action. 

6. Attorney Fees. 

Defendant objects to the proposed notice on 
grounds that it contains no mention of the attorney's 
fees to be requested if the Plaintiff is successful. 
Plaintiff has submitted an amended notification pro
viding that "Plaintiff's attorney's fees and expenses 
will be paid out of any recovery in this case pursuant to 
a contract previously approved by the Court." The 
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Court finds this information sufficient to address 
Defendant's concern and approves the inclusion of 
this provision in the notice at issue. 

7. Disclaimer. 

Defendant asserts that the notice is insufficient 
because it fails to state that the Court has not made 
any decision as to the merits of the case. Plaintiff's 
amended notice provides such a disclaimer. Defen
dant's concern has therefore been addressed. 

8. Court Order. 

Defendant objects to the notice because it does 
not indicate that it is a Court order. Plaintiff's 
amended notice provides such information. Defen
dant's concern has therefore been addressed. 

9. Class action administrator I Means of notice 

Defendant objects to the notice at issue because 
it does not contemplate the appointment of a class 
action administrator for the dissemination of notice. 
Plaintiff has discussed three options with the Court 
that may be utilized for the dissemination of notice. 
These options include: (1) the use of a class action 
administrator; (2) the use of a third party vendor to 
disseminate notice; or (3) through mailings sent by 
Mid American Energy. The means of notice selected 
by Plaintiff need only be reasonably calculated to 
apprise the members of the class of the pendency of 
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the action. Iowa R. Civ. P. 1.266(5); Barkema, 666 
N.W.2d at 615. The Court finds that the option select
ed by Plaintiffs' counsel, the use of third party vendor 
to disseminate notice, is sufficient to satisfY this 
requirement. In addition to the mailing of notices 
through utilization of the third party vendor, the 
Court also requires that notice be published in a 
newspaper of general circulation once a week for four 
consecutive weeks. 

Based upon the foregoing, the Court enters the 
following order: 

ORDER 

IT IS THE ORDER OF THE COURT that 
Plaintiff's proposed notice, as amended, is hereby 
approved subject to the following requirements: (1) 
the Notice shall be mailed to all class members whose 
last known mailing addresses are reasonably ascer
tainable through utilization of the third party vendor 
selected by Plaintiffs' counsel; (2) the Notice shall be 
published in a newspaper of general circulation once 
a week for four consecutive weeks, and (3) the Notice 
shall be made available on a website that will be 
accessible to the general public. 

SO ORDERED this 27th day of August, 2008. 

/s/ Joel D. Novak 
JOEL D. NOVAK, District Judge 
Fifth Judicial District of Iowa 
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IN THE SUPREME COURT OF IOWA 

No. 09-1473 

Polk County No EQCE049273 

ORDER 

(Filed Apr. 6, 2012) 

LISA KRAGNES, et al., 

Appellees, 

vs. 
CITY OF DES MOINES, IOWA, 

Appellant. 

Mter consideration by this court, the petition for 
rehearing in the above-captioned case is hereby 
overruled and denied. 

Dated this 2 day of April, 2012. 

SUPREME COURT OF IOWA 

Is/ Mark S. Cady 
MarkS. Cady, Chief Justice 

Copies to: 

Honorable Joel D. Novak 
Polk County Courthouse 
5th & Mulberry 
Des Moines, IA 50309 

Mark McCormick 
Margaret C. Callahan 
Belin McCormick, P.C. 
666 Walnut Street 
Des Moines, IA 50309-3989 
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Bruce E. Bergman, General Counsel 
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Mark Godwin 
City of Des Moines 
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IN THE IOWA DISTRICT COURT 
FOR POLK COUNTY 

LISA KRAGNES, et. al., ) 
Law No. CE 49273 

Plaintiff, ) 

) 
vs. ) BRIEF IN SUPPORT 

CITY OF DES MOINES, ) OF DEFENDANT'S 
IOWA, ) THIRD MOTION TO 

Defendant. ) 
DECERTIFY CLASS 

COMES NOW the Defendant, the City of Des 
Moines, and for its brief in support of its third motion 
to decertify the class in this case states: 

* * * 
II. THIS CLASS MUST BE DECERTIFIED BE

CAUSE THE INTRA-CLASS CONFLICTS 
THAT EXIST BETWEEN AND AMONG THE 
MEMBERS OF THE CLASS RENDER THE 
NAMED PLAINTIFF AN INADEQUATE CLASS 
REPRESENTATNE AND HER LAWYERS 
INADEQUATE CLASS COUNSEL. 

The named plaintiff in a class action must be an 
adequate class representative. Comes, 696 N.W.2d at 
326. An adequate class representative is one who pro
tects the interests of those she purports to represent. 
Iowa Trust, 519 N.W.2d at 791. A class representative 
can be adequate only if she has the same interests 
and suffers the same injuries as the rest of the class. 
Hammer v. Branstad, 463 N.W.2d 86, 91 (citing East 
Texas Motor Freight System, Inc. v. Rodriguez, 431 
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U.S. 395, 403, 97 S.Ct. 1891, 1896, 52 L.Ed.2d 453 
(1977). 

The adequacy of representation afforded by the 
named class member is perhaps "the most signifi
cant" class certification characteristic. Stone v. Pirelli 
Armstrong Tire Corp., 497 N.W.2d 843, 846 (Iowa 
1993). It is the "key to the integrity of the class action 
litigation." Id. 

* * * 
And when, as here, some class members will be 

harmed (by losing money in a successful litigation) 
and some will be helped (the non-profit property 
owners who will get a refund but not bear the cost of 
paying for the refund) a "fundamental conflict exists." 
Valley Drug, 350 F.3d at 1189. And: 

A class cannot be certified when its members 
have opposing interests or when it consists of 
members who benefit from the same acts al
leged to be harmful to other members of the 
class. 

Id., quoting Picket [sic] v. Iowa Beef Processors, 209 
F.3d 1276, 1280 (11th Cir. 2000). See also: Langbecker 
v. Electric Data Sys. Corp., 476 F.3d 299, 315, n.28 
(5th Cir. 2007) [Trial court erred in certifying class 
without evaluating intraclass conflicts.]. The reason 
that decertification is appropriate when a fundamen
tal conflict exists is because "the class collapses into 
a distinct group of winners and losers." Pickett, 
209 F.3d at 1280. See also: Vignaroli v. Blue Cross of 
Iowa, 360 N.W.2d 741, 746 (Iowa 1985) [Fundamental 
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conflict going to specific issues destroys class certifi
cation.] 

In this case there are no fewer than six funda
mental intra-class conflicts in this class directly tied 
to the financial consequences of this litigation. 

* * * 
The U.S. Supreme Court, when faced with a 

putative class whose interests were anything but 
homogeneous, couched the conflict in ominous con
stitutional terms: 

Because of the dual and potentially con
flicting interests of those who are putative 
parties to the agreement in compelling or re
sisting its performance, it is impossible to 
say, solely because they are parties to it, that 
any two of them are of the same class. Nor 
without more, and with the due regard for 
the protection of the rights of absent parties 
which due process exacts can some be per
mitted to stand in judgment for all. 

Hansberry v. Lee, 311 U.S. 32, 44, 61 S.Ct. 115, 119, 
85 L.Ed.2d 22 (1940). 

* * * 


