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COUNTERSTATEMENT OF  
QUESTIONS PRESENTED 

 
1. Whether the Pennsylvania Public Utility Com-
mission’s enforcement of Petitioners’ contractual 
commitment to recover generation-related costs, 
including losses, subject to generation rate caps in 
effect through the end of 2010, in exchange for signif-
icant consideration, is consistent with state and 
federal authority. 

2. Whether the Pennsylvania Public Utility Com-
mission’s determination for retail ratemaking pur-
poses that losses – generation that is lost en route to 
the retail customer and must be replaced by in-
creased generation – are generation-related costs to 
be collected via retail generation rates is an issue of 
national importance. 
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LIST OF PARTIES AND 

CORPORATE DISCLOSURE STATEMENT 
 

 The Met-Ed Industrial Users Group and the 
Penelec Industrial Customer Alliance are ad hoc 
associations of electric-intensive end-users operating 
large commercial, industrial, and institutional facili-
ties across the service territories of Metropolitan 
Edison Company and Pennsylvania Electric Com-
pany.* Neither the Met-Ed Industrial Users Group 
nor the Penelec Industrial Customer Alliance is con-
sidered a corporation under Rule 29.6. The Office of 
Consumer Advocate is an independent office adminis-
tratively within the Pennsylvania Office of Attorney 
General granted statutory authority to represent the 
interests of Pennsylvania consumers with respect to 
their public utility services, including the electric 
utility services provided by Metropolitan Edison Com-
pany and Pennsylvania Electric Company. See 71 P.S. 
§309-1, et seq. The Met-Ed Industrial Users Group, 
Penelec Industrial Customer Alliance, and Office of 
Consumer Advocate (collectively, “Retail Customers”) 
were intervenors in the lower court proceedings.  

 The Pennsylvania Public Utility Commission 
(“Commission”) is the state agency charged with 
regulating Pennsylvania’s retail electric market. The 
Commission issued the Opinion and Order below. The 
Commission was a Respondent in the proceedings at 
the Commonwealth Court of Pennsylvania and Su-
preme Court of Pennsylvania.  

 
 * The Appendix contains a list of Met-Ed Industrial Users 
Group’s and Penelec Industrial Customer Alliance’s members. 
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LIST OF PARTIES AND CORPORATE 

DISCLOSURE STATEMENT – Continued 
 

 Metropolitan Edison Company and Pennsylvania 
Electric Company are Pennsylvania jurisdictional 
electric utility companies serving retail customers 
throughout large portions of the Commonwealth. 
Metropolitan Edison Company and Pennsylvania 
Electric Company were Petitioners in the lower court 
proceedings. 
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OPINIONS BELOW 

 The Order of the Supreme Court of Pennsylvania 
denying the Petitioners’ Petition for Allowance of 
Appeal is unreported. Appendix to Petition for a Writ 
of Certiorari (Pet. App.) 144a. The Opinion of the 
Commonwealth Court of Pennsylvania is reported at 
22 A.3d 353. Pet. App. 1a-42a. The Commission’s 
Opinion and Order is unreported. Pet. App. 43a-71a. 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The Supreme Court of Pennsylvania denied the 
Petitioners’ Petition for Allowance of Appeal on Feb-
ruary 28, 2012. The Petitioners filed their Petition for 
a Writ of Certiorari on June 27, 2012. This Court’s 
jurisdiction is invoked under 28 U.S.C. § 1257(a). 

---------------------------------  --------------------------------- 
 

STATUTES AND OTHER  
PROVISIONS INVOLVED 

 The Pennsylvania Electricity Generation Cus-
tomer Choice and Competition Act (“Competition 
Act”) (codified at 66 Pa. Cons. Stat. Ann. §§ 2801-
2812) provides, in relevant part: 

(3) The commission shall require the un-
bundling of electric utility services, tariffs 
and customer bills to separate the charges 
for generation, transmission and distribu-
tion. The commission may require the un-
bundling of other services. 
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(4) The following caps on electric utility 
rates shall apply: 

(i) For a period of 54 months from the effec-
tive date of this chapter or until an electric 
distribution utility is no longer recovering its 
transition or stranded costs through a com-
petitive transition charge or intangible tran-
sition charge and all the customers of an 
electric distribution utility can choose an al-
ternative provider of electric generation, 
whichever is shorter: 

(A) The total charges of an electric distribu-
tion utility for service to any customer who 
purchases generation from that utility shall 
not exceed the total charges that have been 
approved by the commission for such service 
as of the effective date of this chapter; and 

(B) For customers who purchase generation 
from a supplier other than the electric distri-
bution utility, the charges of the utility for 
non-generation services that are regulated as 
of the effective date of this chapter, exclusive 
of the competitive transition charge and in-
tangible transition charge, shall not exceed 
the non-generation charges that have been 
approved by the commission for such service 
as of the effective date of this chapter. 

(ii) In addition to the rate cap set forth in 
subparagraph (i), for a period of nine years 
from the effective date of this chapter or un-
til an electric distribution utility is no longer 
recovering its transition or stranded costs 
through a competitive transition charge or 
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intangible transition charge and all custom-
ers of an electric distribution utility can 
choose an alternative provider of electric 
generation, whichever is shorter, the genera-
tion component of a utility’s charges to cus-
tomers who purchase generation from the 
utility, including the competitive transition 
charge and intangible transition charge, 
shall not exceed the generation component 
charged to the customers that has been ap-
proved by the commission for such service as 
of the effective date of this chapter. 

66 Pa. Cons. Stat. Ann. § 2804(3)-(4)(ii). 

 The Joint Petition for Full Settlement of the 
Restructuring Plans of Metropolitan Edison Company 
and Pennsylvania Electric Company and Related 
Dockets and Related Court Proceedings (“Restructur-
ing Settlement”) provides, in relevant part: 

The Joint Petitioners agree that they shall 
not initiate or join in any court challenge, 
arising out of the issues resolved by this Set-
tlement, to the constitutionality or legality of 
the Electric Competition Act such that would 
prevent or preclude implementation of this 
Settlement or any of its terms, this Joint Pe-
tition for Settlement or any order approving 
this Joint Petition, except as provided in 
Paragraph S.1., and provided that, notwith-
standing any other provision of this Joint Pe-
tition, nothing in this Joint Petition shall 
prevent any Joint Petitioner that is a party 
to the restructuring proceedings of another 
utility from initiating or continuing any 
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court challenge, including a challenge to the 
constitutionality or legality of the Electric 
Competition Act, arising from such proceed-
ings.  

Record (R.) 856a.  

As set forth in Appendices A, B, C and D, the 
generation rate cap is extended from the end 
of 2005 to the end of 2010, five years beyond 
the statutory rate cap period provided in the 
Electric Competition Act, and is increased by 
five percent (5%) for this five-year period. 

The cap on [Petitioners’] transmission and 
distribution charges, which otherwise would 
expire on June 30, 2001 under Section 
2804(4) of the Electric Competition Act (66 
Pa. Cons. Stat. § 2804(4)), shall be extended 
until December 31, 2004. 

R. 814a-815a. 

Subject to the reconciliation provisions noted 
below in Part C, [Metropolitan Edison Com-
pany] will be permitted to recover from its 
retail electric customers $658.14 million of 
stranded assets and costs through a CTC (to 
remain in effect from January 1, 1999 to De-
cember 31, 2010) that includes a separate ac-
counting mechanism to track the recovery of 
operating NUG-related stranded costs which 
will continue in effect until all NUG con-
tracts have terminated, provided that it ex-
pires no later than December 31, 2020.  

[ . . . ] 
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Subject to the reconciliation provisions noted 
below in part C, [Pennsylvania Electric 
Company] will be permitted to recover from 
its retail electric customers $332.16 million 
of stranded assets and costs through a CTC 
(to remain in effect from January 1, 1999 to 
December 31, 2009) that includes a separate 
accounting mechanism to track the recovery 
of operating NUG-related stranded costs 
which will continue in effect until all NUG 
contracts have terminated provided that it 
expires no later than December 31, 2020. 

R. 803a-804a; see also Metropolitan Edison Co., 1998 
WL 985356 (Pa. P.U.C. 1998) (order approving Re-
structuring Settlement). 

---------------------------------  --------------------------------- 
 

INTRODUCTION 

 At the heart of this proceeding is a dispute con-
cerning the three-year period between 2007 and 2010 
during which the terms of Petitioners’ Restructuring 
Settlement1 became less profitable than Petitioners 
originally anticipated due to various changes in the 
energy markets, including a subsequent wholesale 
market rule change concerning the calculation and 
recovery of “losses” – i.e., generation that is lost en 

 
 1 The Restructuring Settlement, as discussed herein, in-
cluded caps on retail electric rates, which Petitioners voluntarily 
extended beyond the period required by Pennsylvania’s Compe-
tition Act in exchange for valuable consideration.  
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route to retail customers and must be replaced by 
increased generation in order to meet retail custom-
ers’ total electricity requirements.  

 In an effort to bolster their bottom line against 
the consequences of an agreement that ultimately 
proved not as profitable as expected for their share-
holders, Petitioners attempted to re-classify losses as 
transmission-related costs, albeit only for this limited 
three-year period, in order to recover the cost of losses 
that exceeded the generation rate caps negotiated by 
Petitioners as part of their Restructuring Settlement. 
The three-year period in question commenced with 
the implementation of the wholesale market rule 
change on June 1, 2007, and concluded with the 
expiration of Petitioners’ generation rate caps on 
December 31, 2010. Thereafter, Petitioners began 
recovering losses through a generation-related retail 
rate, a fact that Petitioners fail to mention in their 
Petition for a Writ of Certiorari (“Petition”). In fact, 
all major Pennsylvania electric utilities fully collect 
losses from their retail customers through a genera-
tion-related rate mechanism, consistent with Penn-
sylvania’s ratemaking practice.  

 The lower courts correctly recognized that the 
fundamental issue in this case is the interpretation 
and enforcement of Petitioners’ Restructuring Set-
tlement, pursuant to which Petitioners implemented 
the requirements of Pennsylvania’s Competition Act. 
Petitioners’ attempt to frame this case as involving 
any other issue is simply to distract from the actual 
purpose for the Petition: to break free from the binding 
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legal commitments voluntarily agreed to in their 
Restructuring Settlement. As discussed herein, the 
terms of the Restructuring Settlement pertain solely 
to Petitioners. The Commission’s interpretation and 
enforcement of this agreement is consistent with both 
state and federal law and does not raise matters of 
national importance. Thus, Petitioners’ request for a 
discretionary review on this matter is not worthy of 
this Court’s consideration. 

 As part of their Restructuring Settlement, Peti-
tioners agreed to impose caps on their retail rates for 
generation, transmission, and distribution services 
well beyond the statutorily mandated period in 
exchange for the right to recover extended “stranded 
costs.” For Petitioners, these stranded cost recoveries 
amounted to a combined total of approximately 
$990.3 million, exclusive of interest. R. 803a-804a. In 
hindsight, Petitioners apparently regretted their 
decision to extend the generation rate caps so far 
beyond the period required under the Competition 
Act, as during this time, federal regulators changed 
the methodology for calculating losses, which resulted 
in a cost increase for Petitioners. Because losses were 
treated as a generation-related cost during the re-
structuring process, and in light of the Petitioners’ 
election to extend the term of their generation rate 
caps, Petitioners’ generation rate caps limited the 
total amount of losses that could be recovered from 
retail customers from 2007 through 2010. Petitioners, 
however, were required to bear the excess costs 
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pursuant to the terms of the regulatory bargain set 
forth in their Restructuring Settlement.2  

 Notwithstanding this contractual obligation, 
when the price of losses increased for Petitioners due 
to the change in the losses calculation methodology, 
Petitioners endeavored to circumvent their genera-
tion rate caps by seeking to recoup losses through a 
rate mechanism designed to recover transmission-
related costs called the Transmission Service Charge 
(“TSC”) rider. At that time, Petitioners’ transmission 
rate caps had already expired, and transmission-
related costs could be recovered without limitation 
through the uncapped TSC rider. As a result, rather 
than absorb any costs in excess of their capped gen-
eration rates per their regulatory bargain with retail 
ratepayers, Petitioners sought to re-classify losses as 
transmission-related costs in order to recover such 
costs through their uncapped TSC rider. While, for 
purposes of proceedings below, Petitioners asserted 
that they should be permitted to recover losses akin 
to other transmission-related costs until their genera-
tion rate caps expired at the end of 2010, Petitioners 
have since abandoned the TSC rider. In preparation 
for the post-rate cap period, Petitioners implemented 

 
 2 See Lloyd v. Pa. Pub. Util. Comm’n, 904 A.2d 1010, 1023 
(Pa. Commw. Ct. 2006) (“[T]he ‘deal’ the utilities made for 
receiving billions of dollars in stranded costs was that rates were 
frozen for 54 months and that the utility was going to bear the 
risk of any increased costs in providing service unless the 
increased costs fell within one of the Competition Act’s excep-
tions. . . .”).  
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rate changes that enabled them to immediately begin 
collecting losses through a generation-related charge 
upon expiration of Petitioners’ generation rate caps.  

 Therefore, the issue in this case is limited to 
whether Petitioners should be permitted to violate 
the terms of their Restructuring Settlement, which 
was approved by the Commission as implementing 
Petitioners’ obligations under the Competition Act, in 
order to collect losses in excess of the generation rate 
caps that were in effect from 2007 until 2010 due to 
Petitioners’ desire to extend their ability to recover 
stranded costs beyond the term required by the 
Competition Act. As the Commission and lower courts 
soundly determined, the answer is a resounding no. 
By rejecting Petitioners’ unlawful attempt to recover 
losses through a transmission-based rate mechanism, 
the Commission properly enforced Petitioners’ con-
tractual obligations under their Restructuring Set-
tlement and affirmed Pennsylvania’s heretofore 
unchallenged ratemaking practice of permitting 
jurisdictional electric utilities to recover losses 
through retail generation rates.3  

 Contentions that the Commission’s enforcement 
of Petitioners’ contractual commitments under their 
Restructuring Settlement has an impact on any other 
Pennsylvania electric utility, much less the Nation’s 

 
 3 To the best of Retail Customers’ knowledge, no other 
Pennsylvania electric utilities claimed they should collect losses 
in excess of their capped rates. 
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wholesale electric markets, are meritless. No other 
Pennsylvania electric utility has tried to collect losses 
through a transmission-based rate mechanism for the 
period in question. Furthermore, all rate caps have 
expired, and at least all major electric utilities are 
currently collecting losses via retail generation rates. 
Despite what Petitioners have argued, the Commis-
sion’s disposition of this contractual matter under 
state law, as affirmed by the Commonwealth Court, 
does not have ramifications for any entities but 
Petitioners, nor does it infringe upon or otherwise 
implicate federal jurisdiction or raise any other 
matters of national importance. Accordingly, the 
Petition for a Writ of Certiorari must be denied. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 Before 1996, retail customers in Pennsylvania 
paid monopoly utilities a single, “bundled” electric 
rate, consisting of three components of service: gener-
ation, transmission, and distribution. See ARIPPA v. 
Pa. Pub. Util. Comm’n, 792 A.2d 636, 642 (Pa. 
Commw. Ct. 2002). Utilities did not itemize the prices 
for each of these three services when they billed retail 
customers. See Ind. Power & Light Co. v. Pa. Pub. 
Util. Comm’n, 711 A.2d 1071, 1073 (Pa. Commw. Ct. 
1998). To ensure that the pricing of electric service 
remained just and reasonable, the Commission was 
charged with approving the rates, as well as the 
terms and conditions, for bundled electric service. See 
id. 
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 The Federal Energy Regulatory Commission 
(“FERC”) has jurisdiction over wholesale generation 
and transmission services. FERC approved the crea-
tion of a wholesale market administrator, PJM Inter-
connection, L.L.C. (“PJM”), which determines the 
pricing for wholesale sales of generation and trans-
mission service throughout the Mid-Atlantic region 
based upon FERC-approved tariffs. Pet. App. 59a. 
PJM currently prices generation based on locational 
marginal pricing (“LMP”) methodology. When first 
established, the LMP included the marginal cost of 
generation and congestion. Losses were calculated on 
an average basis and recovered via a separate charge. 
R. 1167a-1168a. In 2007, after PJM replaced the aver-
age loss methodology with a marginal loss methodol-
ogy, PJM eliminated the separate charge for losses 
and, instead, began collecting marginal losses as the 
third component of the LMP. R. 711a. PJM’s price for 
transmission service is reflected in a completely sepa-
rate charge – i.e., the Network Integration Transmis-
sion Service (“NITS”) charge. See R. 1266a. 

 In 1996, Pennsylvania lawmakers passed the 
Competition Act to restructure the Commonwealth’s 
retail electric market and allow customers access 
to the wholesale markets. 66 Pa. Cons. Stat. Ann. 
§§ 2801-2812. The Competition Act required utilities 
to unbundle the components of electric service – 
generation, transmission, and distribution – and charge 
a separate rate for each service. Id. § 2804(3). When 
Petitioners unbundled their previously bundled rate, 
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losses were included in their generation rates. R. 
672a-674a.  

 As a result of Pennsylvania’s retail market 
restructuring, retail customers had the ability to 
purchase generation supply from competitive electric 
generation suppliers, while the incumbent electric 
utilities provided distribution service to these “shop-
ping” customers. To protect retail customers during 
the transition to a competitive retail market, the 
Competition Act established a cap on the rate for each 
component of electric service, i.e., “rate caps,” for 
retail customers. 66 Pa. Cons. Stat. Ann. § 2804(4)(i). 
In exchange for these capped rates, the Competition 
Act permitted electric utilities to collect “stranded” 
costs from all retail customers, i.e., costs that were 
incurred under regulation but due to the switch from 
regulation to competition were not recoverable at 
market rates. Id. § 2804(4)(ii). Implicit in this regula-
tory bargain was the electric utilities’ agreement to 
bear any increases (or decreases) in the actual costs 
of providing electric utility service during the rate cap 
period. See Lloyd, 904 A.2d at 1023. 

 To implement the Competition Act, Pennsylva-
nia’s electric utilities, including Petitioners, proposed 
restructuring plans that included terms and condi-
tions governing rate caps, unbundling, and stranded 
cost recovery. Petitioners’ restructuring plan proceed-
ings culminated in a Restructuring Settlement signed 
by a number of stakeholder parties, including Retail 
Customers, and ultimately approved by the Commis-
sion.  
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 In accordance with the Competition Act, the 
Restructuring Settlement set forth Petitioners’ un-
bundled generation, distribution, and transmission 
rates, the sum of which could not exceed the bundled 
retail rate in effect at that time. 66 Pa. Cons. Stat. 
Ann. § 2804(4)(i). All components of costs incurred by 
Petitioners at that time were recovered under one of 
the three unbundled rates. At that time, Petitioners 
also were incurring losses on an “average” basis and 
recovering such costs from retail ratepayers as gener-
ation-related costs. R. 1167a; R. 672a-677a. Accord-
ingly, under the Restructuring Settlement, the 
Petitioners agreed to collect losses via the generation 
rate, R. 1175a; to cap the generation rate through 
2010, and transmission and distribution rates 
through 2004, R. 814a-815a, thereby assuming the 
risks associated with any wholesale market changes 
implemented during the rate cap periods; to recover 
stranded costs for an extended period of time based 
on a rate cap period that lasted longer than the one 
mandated by the Competition Act, R. 803a-804a; and 
to waive any claims challenging the constitutionality 
of the Competition Act as it pertains to issues re-
solved by the Restructuring Settlement, R. 856a. 

 After transmission rate caps expired, Petitioners 
began collecting transmission-related costs through 
the TSC rider and continued collecting all generation-
related costs, including losses, under their capped 
generation rates. See R. 1175a. Only when PJM changed 
the manner in which it calculated and charged elec-
tric utilities for losses in 2007 did Petitioners propose 
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recovery of losses through the TSC rider. By re-
classifying losses as transmission-related costs, Peti-
tioners attempted to do indirectly what they could not 
do directly under Pennsylvania law and the terms of 
their Restructuring Settlement: collect generation-
related costs in excess of their generation rate caps.  

 Retail Customers filed complaints against Peti-
tioners, challenging the lawfulness of their proposal. 
The Commission agreed with Retail Customers, 
explaining that because losses represent lost energy 
and are included in the price of generation (i.e., the 
LMP in the PJM footprint), they are generation-
related costs. Pet. App. 58a. As generation-related 
costs, Petitioners were permitted to recover losses 
through their retail generation rates; however, Peti-
tioners’ retail generation rate caps were still in effect, 
per the terms of the Restructuring Settlement. As 
a result, the Commission determined that Petitioners 
could continue to recover losses but could not ex- 
ceed the cap on their generation rates. See Pet. App. 
67a. 

 Petitioners appealed the Commission’s decision 
to the Commonwealth Court of Pennsylvania, which 
found that substantial evidence supported the Com-
mission’s holding that Petitioners should collect 
losses through retail generation rates per the terms 
of the Restructuring Settlement. Pet. App. 14a. The 
Commonwealth Court held that because the Commis-
sion, as the fact finder, made a reasoned determina-
tion based on substantial evidence that losses are 
generation-related and not transmission-related, this 



15 

factual determination was not subject to reversal. Id. 
The Commonwealth Court further found that the 
Commission did not violate the filed rate doctrine or 
authorize an unlawful trapping of costs because the 
Petitioners voluntarily agreed to recover losses, 
subject to capped generation rates, until 2010, as set 
forth in the Restructuring Settlement. Pet. App. 25a. 
The Pennsylvania Supreme Court denied the Compa-
nies’ Petition for Allowance of Appeal of the Com-
monwealth’s Court’s decision. Pet. App. 144a.  

 After Petitioners’ generation rate caps expired at 
the end of 2010, Petitioners immediately began 
collecting losses through a generation-related retail 
rate. Notwithstanding, for the short period between 
2007 and 2010, Petitioners seek collection of losses 
through an uncapped transmission charge, even 
though this collection would violate the terms of their 
Restructuring Settlement. 

---------------------------------  --------------------------------- 
   



16 

REASONS FOR DENYING THE PETITION 

I. THE DECISIONS BELOW ARE CONSIS-
TENT WITH BOTH STATE AND FEDERAL 
AUTHORITY AND DO NOT WARRANT THIS 
COURT’S CONSIDERATION  

A. The Decisions Below Involve the En-
forcement of a Voluntary Settlement 
Agreement That Governed Petitioners’ 
Ability To Recover Losses Over a Lim-
ited Three-Year Window in Accordance 
with Pennsylvania Law 

 This case is rooted in Petitioners’ attempt to 
circumvent caps on retail generation rates to which 
they agreed in their Restructuring Settlement, which 
was approved by the Commission as implementing 
Petitioners’ statutory obligations under the Competi-
tion Act. To Petitioners, these caps were a bargaining 
chip that could be leveraged to increase Petitioners’ 
recovery of costs in other areas; thus, Petitioners 
negotiated a Restructuring Settlement that extended 
their rate caps beyond the statutorily mandated 
period in exchange for extended stranded cost recov-
ery resulting in approximately $990 million in 
stranded cost revenues, exclusive of interest.4  

 Approximately a decade later, Petitioners devel-
oped second thoughts about the terms of their Re-
structuring Settlement when FERC ordered PJM to 

 
 4 Remarkably, none of the amici curiae mention the exis-
tence of rate caps and their crucial role in this case.  
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adopt the marginal loss methodology in 2007. Peti-
tioners were uniquely impacted by this wholesale 
market change, because they had entered into a 
generation supply agreement with their Ohio-based 
affiliate to move power from two western locations to 
customers in the east.5 R. 281a-282a. Due to the 
distance between the generation source and the 
delivery point, and the need to purchase additional 
generation supply to replace the energy lost along the 
way, Petitioners faced an increase in the cost of losses 
under PJM’s marginal loss methodology.  

 The reason this case continues today stems from 
Petitioners’ remorse about voluntarily extending their 
generation rate caps for five years beyond the term 
mandated by the Competition Act because, if they 
had not bargained for such an extension, Petitioners’ 
generation rate caps would have expired at the end of 
2005, per the provisions of the Competition Act. By 
enforcing Petitioners’ Restructuring Settlement, the 
Commission acted within its jurisdiction under 
Pennsylvania law. Moreover, as discussed infra, in 
rendering this decision, the Commission did not chal-
lenge FERC’s calculation of marginal losses allocated 
to Petitioners, nor otherwise act inconsistently with 
federal law. The Commonwealth Court soundly 
affirmed the Commission’s opinion. Accordingly, the 
Court’s consideration of the Petition is unwarranted.  

 
 5 Indeed, Petitioners’ expert witness recognized that 
Metropolitan Edison Company could reduce marginal loss costs 
by procuring generation located closer to its customers. R. 288a-
289a. 
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 At the time of the competitive market transition 
in Pennsylvania, many stakeholders, including Peti-
tioners and Retail Customers, signed the Restructur-
ing Settlement that bound Petitioners to extended 
rate caps in exchange for extended stranded cost 
recovery. Petitioners agreed to extend their transmis-
sion and distribution rate caps until 2004 and their 
generation rate caps until 2010, which exceeded the 
length of the rate cap period required under the 
Competition Act. R. 814a-815a. Petitioners willingly 
agreed to these extensions in exchange for the sub-
stantial extended stranded cost recovery from retail 
customers. R. 803a-804a.  

 Of crucial significance in this case were the terms 
of Petitioners’ rate caps. Once rate caps were imposed, 
the Petitioners could only recover generation-related, 
transmission-related, and distribution-related costs 
to the extent these costs could fit within the corre-
sponding rate caps. See ARIPPA v. Pa. Pub. Util. 
Comm’n, 792 A.2d 636, 668 (Pa. Commw. Ct. 2002) 
(finding that utilities may not circumvent generation 
rate caps by shifting costs among rate components). 
At the time the rate caps were adopted, losses were 
included as a cost within Petitioners’ generation rate 
caps. R. 1175a. As a result, per the terms of the Re-
structuring Settlement, Petitioners agreed to col- 
lect losses, as well as any other generation-related 
costs, within Petitioners’ capped retail generation 
rates.  

 For nearly ten years after the Restructuring 
Settlement, Petitioners collected losses via their 
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capped generation rates.6 In 2007, however, PJM 
changed from an average to a marginal loss method-
ology for calculating losses. Previously, losses, i.e., the 
generation that is lost while en route to customers, 
were calculated on an average basis throughout the 
PJM region. In 2007, losses were incorporated into 
the LMP and measured on a marginal basis. See R. 
1266a. It was at this point that Petitioners became 
unsatisfied with their generation rate caps, under 
which losses were collected per the terms of the 
Restructuring Settlement. Faced with higher losses 
than originally anticipated under the new loss meth-
odology, Petitioners attempted to re-characterize 
losses as transmission-related in order to circumvent 
their generation rate caps in violation of their Re-
structuring Settlement and Pennsylvania law. See 
ARIPPA, 792 A.2d at 668; see also 66 Pa. Cons. Stat. 
Ann. § 2804(4)(i).  

 There is no doubt that Petitioners were aware 
that generation-related costs, such as losses, would 
fluctuate throughout the course of the rate cap period 
based on regulatory changes imposed by FERC and 
PJM.7 Petitioners assessed the risk of these fluctuat-
ing costs, but obviously concluded that the risks 

 
 6 During this time, however, Petitioners made other unsuc-
cessful attempts to circumvent their rate caps for reasons 
unrelated to losses. See R. 1154a-1155a.  
 7 If generation-related costs had been below original 
projections, Petitioners would have received a windfall recovery 
from ratepayers under their rate caps.  
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associated with these potential cost fluctuations were 
outweighed by the financial benefits of extended 
stranded cost recovery. Thereafter, Petitioners not 
only willingly took on the risk of fluctuating costs, but 
also negotiated to extend their generation rate caps, 
in exchange for receiving longer, and potentially 
higher, stranded cost recovery. As determined by the 
Commonwealth Court, “Thus, in exchange for recov-
ering stranded costs, [Petitioners] made a deal in 
which they would bear the risk of any increased costs 
that occurred before the expiration of the generation 
rate cap.” Pet. App. 25a, citing Lloyd, 904 A.2d at 
1023. This was the very deal made by Petitioners in 
their Restructuring Settlement.8 

 In fact, out of all of the electric utilities in Penn-
sylvania, only Petitioners sought to circumvent 
generation rate caps to collect losses.9 After the 
Competition Act was passed, Petitioners chose to 
divest their generation assets rather than to create a 
separate generation subsidiary, as many other Penn-
sylvania utilities did. ARIPPA, 792 A.2d at 665. 
Petitioners’ subsequent choice to purchase generation 
from Ohio created higher losses under PJM’s mar-
ginal loss methodology. See id. at 657. Moreover, Peti-
tioners chose to extend their generation rate caps 
  

 
 8 When the Restructuring Settlement was signed, Petitioners 
agreed not to challenge the legality of its provisions. See R. 856a. 
 9 Contrary to the assertions of Petitioners and certain amici 
curiae, the circumstances of this case are unique to Petitioners.  
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until 2010. See R. 814a. These particular strategies 
adopted by Petitioners, each of which was entirely 
voluntary, caused Petitioners to be uniquely impacted 
by PJM’s marginal loss methodology.  

 The scope of this case is limited to Petitioners’ 
recovery of incremental marginal losses from 2007 to 
2010. After 2010, Petitioners’ generation rate caps 
expired, Petitioners immediately reclassified losses 
into an uncapped generation-related retail rate and 
began collecting losses from retail customers as 
charged by PJM.10 Currently, all major utilities 
throughout Pennsylvania collect losses from their 
retail customers without limitation through a genera-
tion-related retail rate.11 

 To emphasize the purported “enormity” of the 
Petitioners’ “disallowed” losses, the Petitioners cite 
the $1.4 billion in losses that were incurred in 2011 

 
 10 In preparation for the expiration of generation rate caps, 
Petitioners proposed a NITS rider to collect their transmission-
related costs. Pet. App. 48a-49a. In the same filing, losses were 
included as an aspect of Petitioners’ generation retail rate. Id. 
Petitioners currently collect losses as an element of the genera-
tion price, as reflected in Petitioners’ Hourly Pricing Default 
Service riders.  
 11 For example, all major electric utilities in Pennsylvania 
collect losses through the LMP from customers receiving hourly-
priced electric service. Contra Electrical Engineers, Scientists, 
and Economists (“ESE”) Brief (Br.) 8 (“In addition, Common-
wealth utilities, such as Petitioners, will not be able to recover 
from Pennsylvania ratepayers their cost of transmission losses, 
while other utilities in PJM will recover those costs in LMPs.”).  
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throughout the PJM region. Pet. 29-30. While this 
figure is certainly eye-catching, it has no bearing on 
this case. Because all rate caps in Pennsylvania 
expired before 2011, the portion of the $1.4 billion 
that represented Petitioners’ losses was fully recov-
ered from retail customers. Therefore, Petitioners’ 
contentions regarding the widespread implications of 
this case should be disregarded.  

 Moreover, the precedential effect of this case, if 
any, can only support the principle that Pennsylvania 
public utilities are bound by their Commission-
approved settlement agreements crafted to implement 
Pennsylvania law. State public utility commissions 
will not begin denying the collection of losses or other 
FERC-approved costs from retail ratepayers, because 
that is not what the Commission did. The Commis-
sion merely enforced Petitioners’ Restructuring Set-
tlement, which required losses to be collected with- 
in Petitioners’ generation rate caps for a defined 
period of time pursuant to Pennsylvania law.12 It was 
Petitioners themselves who chose to enter into the 
Restructuring Settlement and voluntarily extend 
their generation rate caps in exchange for valuable 
consideration.  

 In sum, this case involves a limited three-year 
timeframe when Petitioners’ collection of losses had 

 
 12 Petitioners never challenged the Commission’s authority 
to enforce rate caps provided for in the Restructuring Settle-
ment.  
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to be within their capped generation rates based on 
the terms of their Commission-approved Restructur-
ing Settlement and Pennsylvania law. Petitioners 
should not be permitted to circumvent these rate caps 
after hindsight revealed the impact of Petitioners’ 
decision to extend generation rate caps. Considering 
the presently unlimited collection of the cost of losses 
throughout Pennsylvania, Petitioners fail to show 
that the Commission’s interpretation and enforce-
ment of their Restructuring Settlement will affect 
any utilities other than the Petitioners. Petitioners 
also fail to make a colorable claim that the Commis-
sion’s actions, as affirmed by the Commonwealth 
Court, exceed the bounds of its jurisdiction. Thus, the 
decisions below are consistent with state law, and 
Petitioners’ request for certiorari must be denied. 

 
B. The Decisions Below Do Not Implicate 

the Filed Rate Doctrine Nor Otherwise 
Have an Impact on Federal Policy 

 The Commission, as a state regulatory commis-
sion, has the authority to determine how wholesale 
costs may be allocated to, and collected from, retail 
ratepayers as part of its statutory duty to ensure just 
and reasonable retail rates. In the decision below, the 
Commission properly exercised this authority by 
enforcing Petitioners’ contractual commitment to 
recover losses through their retail generation rates, 
subject to the extended generation rate caps negoti-
ated by Petitioners during their restructuring pro-
ceedings. Contrary to Petitioners’ assertions of a filed 
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rate doctrine violation, the Commission’s actions did 
not interfere with FERC’s authority to regulate the 
rates for the interstate transmission and sale of 
wholesale electricity. In fact, the Commission’s ac-
tions were squarely within its domain over retail 
ratemaking and administration and enforcement of 
the Competition Act. Finally, even assuming the filed 
rate doctrine was somehow at issue here, Petitioners 
waived any such claim when they signed their Re-
structuring Settlement. 

 A state public utility commission is the appropri-
ate arbiter of all cost allocation and rate design issues 
related to the collection of costs from retail customers. 
See Ky. W. Va. Gas Co. v. Pa. Pub. Util. Comm’n, 837 
F.2d 600, 608 (3d Cir. 1988), cert. denied, 488 U.S. 
941 (“If a distributor buys gas at wholesale and then 
sells it at retail, the state, not FERC, sets the rate for 
that second sale.”); see also Pike County Light & 
Power Co. v. Pa. Pub. Util. Comm’n, 465 A.2d 735, 
738 (Pa. Commw. Ct. 1983) (finding that regulation of 
retail rates falls under Commission authority); see 
also Exelon Corp. v. PPL Elec. Util. Corp. and PJM 
Interconnection, L.L.C., 117 FERC ¶ 61,176, 61,876 
(2006) (“issues involving the potential recovery of 
costs from retail customers are within the province of 
the state”).  

 Importantly, FERC has explicitly acknowledged 
this state authority in the context of a state-imposed 
retail rate freeze. Virginia Elec. & Power Co., 128 
FERC ¶ 61,026 (2009). In Virginia Electric, FERC 
held that a state commission has sole authority for 
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determining how costs should be recovered from 
retail ratepayers in Virginia, particularly when a 
state-imposed retail rate freeze is in effect. Id. at 
61,112. In that case, Dominion, an electric utility, 
sought recovery from ratepayers of certain regional 
transmission organization (“RTO”) start-up and 
deferral costs imposed by PJM. FERC approved 
recovery of these costs as properly incurred and in 
furtherance of PJM’s objectives. Id. at 61,107. FERC, 
however, distinguished between allowable cost recov-
ery at the wholesale level and retail level:  

[O]ur determination with respect to recovery 
of the RTO costs is related solely to recovery 
of the costs in Dominion’s wholesale rates. 
Our determination to permit wholesale re-
covery continues to leave the Virginia Com-
mission with the ability to determine, and if 
necessary litigate in a court of competent ju-
risdiction, whether the Virginia rate freeze 
prevents the pass through of these costs in 
retail rates.  

Id. at 61,112. Thus, FERC explicitly acknowledged 
that it defers to the authority of state regulatory 
commissions to determine whether and how whole-
sale costs may be passed on to retail ratepayers.  

 The FERC determination in Virginia Electric is 
consistent with the decisions of the Commission and 
the Commonwealth Court. PJM changed from an av-
erage loss to a marginal loss methodology, which in-
creased the total cost of losses incurred by Petitioners. 
Because Petitioners had signed a Restructuring 
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Settlement that allocated losses to retail generation 
rates and subjected such generation rates to caps 
through 2010, Petitioners willingly assumed the risk 
that they would not be able to recover all generation-
related costs, including losses, that exceeded these 
capped rates during the rate cap period. Based on the 
foregoing, the Commission and the lower courts 
properly denied Petitioners’ attempt to collect losses 
via an uncapped transmission-related mechanism in 
order to enforce the terms and conditions of Peti-
tioners’ Restructuring Settlement. In rendering this 
determination, the Commission and the lower courts 
did not address or otherwise question any FERC 
determination related to the calculation or allocation 
of losses to Petitioners. In short, the Commission 
enforced Petitioners’ commitment to limit their ability 
to recover generation-related costs during the genera-
tion rate cap period in return for the right to fully 
recover stranded costs. The Commission’s actions 
were well within the province of retail ratemaking, to 
which FERC clearly defers. 

 Moreover, considering Petitioners’ voluntary 
agreement to extend rate caps, Petitioners’ assertion 
that the Commission violated the filed rate doctrine 
by interfering with PJM’s authority over losses is 
plainly unfounded. Contra Pet. 25. As long as the 
state is not challenging the validity of a FERC-
approved rate, it is settled that states have authority 
to determine whether retail rates are prudent and 
recoverable from retail customers. Ky. W. Va. Gas Co., 
837 F.2d at 608; see also Miss. Power & Light Co. v. 
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Miss., 487 U.S. 354, 373-74 (1988) (“As we assumed, 
it might well be unreasonable for a utility to purchase 
unnecessary quantities of high-cost power, even at 
FERC-approved rates, if it had the legal right to 
refuse to buy that power.”). In Kentucky West Virginia 
Gas, the Third Circuit held that the Commission 
could disallow a utility’s cost recovery without impli-
cating the filed rate doctrine when the utility paid a 
FERC-approved rate that was imprudent in compari-
son to other alternatives: “[W]e find no reason why 
utilities must be permitted to recover costs that are 
imprudently incurred; those should be borne by the 
stockholders, not the rate payers.” Id. at 609. Crucially, 
a state commission may modify cost recovery from 
retail customers as long as the commission does not 
evaluate whether a FERC-approved rate is just and 
reasonable. See Pub. Serv. Co. of N.H. v. Patch, 167 
F.3d 29, 35 (1st Cir. 1998) (“The difficulty for Con-
necticut Valley is that the Commission did not dis-
allow its retail rate increase on the ground that the 
wholesale rates charged by Central Vermont were 
unjust or unreasonable.”). By analogy, because the 
Commission never considered the reasonableness of 
losses imposed by PJM, the filed rate doctrine is 
irrelevant in this case. 

 Petitioners rely heavily on a Fifth Circuit case, 
AEP Texas, which held that a state public utility 
commission may not determine whether a utility is in 
compliance with its federal tariff. See Pet. 18-21; see 
also AEP Tex. North Co. v. Tex. Indus. Energy Con-
sumers, 473 F.3d 581 (5th Cir. 2006), cert. denied, 552 
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U.S. 812 (2007). Specifically, citing the filed rate 
doctrine, the Fifth Circuit found that a state commis-
sion cannot interpret a FERC-jurisdictional tariff and 
discern an alternative revenue recovery pursuant to 
the tariff. AEP Texas, 552 U.S. at 586. It is under 
FERC’s jurisdiction to interpret tariffs related to the 
wholesale market and to apply sanctions for any 
federal tariff violations. AEP Texas, 552 U.S. at 586. 

 AEP Texas has no bearing on this case. The 
Commission never evaluated the Petitioners’ compli-
ance with FERC-jurisdictional tariffs or the accuracy 
of PJM’s charges under the FERC-approved tariffs. 
Because the Commission never questioned whether 
losses were properly charged by PJM, the filed rate 
doctrine is not at issue in this case. Instead, this case 
is about whether and how losses should be collected 
from retail customers based on the requirements 
of Pennsylvania’s Competition Act and Petitioners’ 
Restructuring Settlement. As observed by the Commis-
sion, losses were always recognized as a generation-
related cost, whether calculated on an average or 
marginal basis. Pet. App. 57a. As such, the Commis-
sion held that losses must be recovered through 
Petitioners’ generation rates, which were capped 
through 2010, per Petitioners’ Restructuring Settle-
ment.13 The determination that Petitioners could not 
violate the terms of their Restructuring Settlement 

 
 13 In addition, as discussed in Section II, infra, there is no 
conflict between state and federal law regarding the classifica-
tion of losses. See Pet. App. 24a.  
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and collect losses through a separate retail charge 
was well within the Commission’s retail ratemaking 
authority.14 

 The arguments of the amici curiae in this case 
may be refuted for similar reasons. The amici curiae 
contend that the Petitioners must be allowed to 
recover all costs imposed by PJM.15 See, e.g., Energy 
Association of Pennsylvania (“EAP”) Br. 6. The Com-
mission never found that Petitioners could not recov-
er losses; the Commission merely required that 
Petitioners continue to collect losses via their capped 
generation rates per the terms of the Restructuring 
Settlement.16 If, for example, Petitioners’ costs had 

 
 14 Moreover, Petitioners’ collection of losses through a 
separate uncapped charge would have resulted in an illegal 
double collection of losses, as Petitioners would have continued 
to collect average losses through generation rates while collect-
ing marginal losses through transmission rates. R. 1174a.  
 15 The ESE claimed that the Commission transferred 
wholesale transmission costs to retail generation rates, which 
shifted costs from Pennsylvanians to non-Pennsylvanians. This 
claim reflects a fundamental misunderstanding of electric 
ratemaking. A state’s allocation of costs under a retail tariff or 
state settlement agreement only affects in-state customers. No 
utility rates either within Pennsylvania or outside of Pennsyl-
vania – other than the rates of the two Petitioners – were 
impacted by a single dollar as a result of the Commission Order 
in this case.  
 16 The Commission did not deny the collection of FERC-
approved costs. Contra EAP Br. 10; contra Edison Electric 
Institute (“EEI”) Br. 2. The Commission merely allocated the 
costs appropriately pursuant to a settlement agreement over 
which the Commission had full jurisdiction.  
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decreased upon the introduction of the marginal loss 
methodology, Petitioners’ right to continue recovery of 
the capped generation rates set forth in their Re-
structuring Settlement would have continued without 
modification. Because Petitioners incurred costs that 
were higher than anticipated, however, Petitioners 
were required to absorb costs to the extent that they 
exceeded the capped generation rates. To have done 
otherwise would have violated the regulatory bargain 
that Petitioners made with their retail ratepayers. 
See Lloyd, 904 A.2d at 1023.  

 Failing to acknowledge the legal significance of 
their Restructuring Settlement, the Petitioners 
further allege that their inability to fully collect 
losses from 2007 through 2010 was a result of the 
Commission “trapping” Petitioners’ costs. Pet. 29. As 
a preliminary matter, the Restructuring Settlement 
states that Petitioners waived any constitutional 
claims arising out of the issues resolved by the set-
tlement that would preclude implementation of the 
settlement. R. 856a. Petitioners’ cost trapping argu-
ment stems from the filed rate doctrine, the enforce-
ment of which originates in the Constitution’s 
supremacy clause. See Nantahala Power & Light Co. 
v. Thornburg, 476 U.S. 953, 963 (1986). Even assum-
ing, arguendo, that the filed rate doctrine is applica-
ble (which, as discussed above, it is not), Petitioners 
clearly waived any such arguments when they signed 
the Restructuring Settlement.  

 In actuality, what Petitioners describe as 
“trapped costs” are really the costs they agreed to 
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absorb under their Restructuring Settlement. By 
extending their generation rate caps until 2010, 
Petitioners assumed the risk that generation costs 
would exceed the level of their negotiated generation 
rate caps in exchange for the financial benefits ex-
pected from an extended stranded cost recovery 
period. Rather than precluding cost recovery, the 
Commission was ensuring that cost recovery occurred 
pursuant to the terms and conditions of the Restruc-
turing Settlement.17  

 The Commission has the authority to determine 
whether and how costs should be collected from retail 
customers. While enforcing this authority, the Com-
mission has interfered neither with FERC’s authority 
nor PJM’s implementation of the marginal loss meth-
odology pursuant to its FERC-approved tariff. The 
Commission did not bar Petitioners from collecting 
losses; instead, the Commission required Petitioners 
to continue collecting losses subject to the extended 
generation rate caps voluntarily negotiated by Peti-
tioners and memorialized in their approved Restruc-
turing Settlement. By enforcing Petitioners’ 
generation rate caps in accordance with the Restruc-
turing Settlement and the Competition Act, the 

 
 17 Petitioners attempted to circumvent their rate caps in 
multiple proceedings. See R. 1154a-1155a. The Commission’s 
refusal to allow Petitioners to violate the terms of their Restruc-
turing Settlement ensured that all parties to the Restructuring 
Settlement, including Petitioners, Retail Customers, and other 
ratepayers, received the benefit of their bargain from that 
settlement.  
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Commission acted squarely within its defined role as 
the regulator of Pennsylvania’s retail electric market 
and did not, by any stretch of the imagination, in-
fringe upon FERC jurisdiction.  

 
II. AS HELD BELOW, LOSSES ARE GENERA-

TION-RELATED FOR PURPOSES OF RE-
TAIL RATEMAKING 

 As evidenced by the inclusion of losses in the 
Petitioners’ capped generation rates, Pennsylvania 
historically treated losses as generation-related costs 
for purposes of retail ratemaking. When the Petition-
ers challenged this classification of losses, the Com-
mission rejected this challenge based on substantial 
evidence that losses were properly allocated to Peti-
tioners’ generation rates.18 Although already soundly 
decided by the Commission based on substantial 
evidence and affirmed by the Commonwealth Court, 
Petitioners seek to rehash this evidentiary issue once 

 
 18 As established in Section I.b. supra, the state allocation of 
losses as retail costs is separate and distinct from PJM’s alloca-
tion of losses as wholesale costs. As a result, the allocation of 
losses under generation rate caps by the Commission has no 
bearing on the method in which PJM allocates the costs. Be-
cause the Commission determined that losses are generation-
related and not transmission-related, it is unnecessary to 
evaluate whether PJM defines losses as generation-related or 
transmission-related. Nevertheless, because Petitioners and 
amici curiae have mischaracterized the underlying factual 
record and FERC precedent with respect to the classification of 
losses, Retail Customers will address these mischaracteriza-
tions. 
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again. Such an evidentiary matter is unworthy of this 
Court’s time, as it does not represent an issue of 
national importance. 

 In Pennsylvania, losses were historically collect-
ed in bundled retail rates before the Competition Act 
unbundled retail electric service. Pet. App. 57a. As a 
result of Pennsylvania’s retail market restructuring, 
Petitioners unbundled rates into separate generation, 
transmission, and distribution rates that equaled on 
a combined basis the formerly bundled rates. Each 
cost component of electric service was allocated to a 
particular rate and the individual rate component 
was then capped. 66 Pa. Cons. Stat. Ann. § 2804(4)(i). 
Losses were incorporated into Petitioners’ generation 
rates, which were then voluntarily capped for an 
extended period by Petitioners. R. 672a-674a. On a 
number of occasions, Petitioners indicated that losses 
were a component of their capped generation rates: 
(1) Petitioners’ original restructuring proceeding iden-
tified losses under generation rates, R. 1175a; (2) Pe-
titioners chose not to include losses as one of the 
uncapped transmission charges in their TSC rider, 
Pet. App. 47a-48a; and (3) Petitioners again reclassi-
fied losses into a generation-related rate after genera-
tion rate caps were removed, Pet. App. 48a-49a. In 
other words, Petitioners treated losses as a genera-
tion-related cost before restructuring, included losses 
within their capped generation rates during restruc-
turing, and have been recovering losses through a 
generation rate since the expiration of rate caps. It is 
only for a three-year period in the middle of these 
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events – from 2007 to 2010 – that the Companies 
sought to reclassify losses as transmission-related – a 
strategy clearly calculated to position Petitioners to 
recover losses in excess of their capped retail genera-
tion rates for this limited period, thereby thwarting 
the terms of Petitioners’ Restructuring Settlement 
and Pennsylvania’s Competition Act.  

 Any claim that losses are transmission-related 
costs for retail ratemaking purposes is not only 
disingenuous but also not supported by the record 
below. Nevertheless, Petitioners and amici curiae 
assert that the Commission incorrectly classified 
losses as generation-related by referring to federal 
precedent that allegedly designates losses as trans-
mission-related. See Pet. 32; see also EAP Br. 9. 
Preliminarily, any federal classification of losses for 
purposes of wholesale ratemaking should have no 
bearing on Petitioners’ ability to recover such costs 
from retail customers. The Commission found, and 
the Commonwealth Court affirmed, that substantial 
evidence supported the Commission’s finding that 
losses are generation-related for purposes of retail 
ratemaking in Pennsylvania. Both lower decisions 
stated that Petitioners did not meet their burden of 
proof that losses are transmission-related. The Com-
mission, as the fact finder in this case, has sole au-
thority to determine that losses are generation-
related and appropriately collected under retail 
generation caps.  

 To resolve the matter, however, Retail Customers 
will address the federal precedent mischaracterized 
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by Petitioners. As a threshold matter, Petitioners’ 
attempt to analogize losses to the fuel consumed by a 
tanker truck on a delivery is inaccurate. See Pet. 2. 
The fuel cost, which is directly related to the act of 
transporting the commodity in the tanker by road, is 
more accurately compared to the NITS charge, which 
represents the cost of transmitting energy via the 
interstate transmission “highway.” By contrast, the 
cost of losses is comparable to the cost of supplement-
ing the commodity in the tanker truck that has been 
lost en route to the delivery point due to a slow leak. 
If as a result of the leak, the tanker loses 10 of the 
100 gallons of the commodity ordered by a customer, 
the tanker truck must purchase an additional 10 
gallons of such commodity in order to fill the custom-
er’s order.  

 Contrary to the Petitioners’ position, both FERC 
and PJM have treated losses as generation-related 
costs.19 Losses are included as an element of the LMP, 
which is the price of generation charged by PJM. Pet. 
App. 55a. FERC recently stated that the “LMP has 
been the primary mechanism for compensating 
generation resources clearing in the organized wholesale 

 
 19 Although the ESE contended that the Commission 
evaluated losses without the support of science, the Commission 
determined that losses are generation-related based on a 
substantial evidentiary record. Contra ESE Br. 6. Petitioners 
failed to provide sufficient evidentiary support that losses are 
transmission-related. Accordingly, the Court need not consider 
this factual dispute.  
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energy markets since their formation.”20 Demand 
Response Comp. in Organized Wholesale Energy 
Markets, 137 FERC ¶ 61,215 at P 73 (2011). Although 
the LMP was initially comprised of the marginal cost 
of generation and congestion costs, in 2007, FERC 
ordered that the LMP also include the marginal cost 
of losses. Until that point, losses were calculated on 
an average basis and recovered by Petitioners as a 
generation-related cost. 

 Based on the foregoing evidence, the Commission 
found that, because losses were a component of the 
LMP, losses were a generation-based cost. Pet. App. 
58a. “As the delivery volume of energy/generation 
increases, so too do marginal line losses.” Id. Because 
of this direct correlation between losses and genera-
tion, the Commission reasonably determined that 
losses were within Petitioners’ generation rate caps.21  

 Moreover, PJM charges customers a separate 
transmission charge: the NITS charge.22 Pet. App. 
56a. Losses are entirely independent of, and calculated 

 
 20 This FERC precedent contradicts the ESE brief stating 
that the LMP charges customers for transmission service. See 
ESE Br. 6.  
 21 If there is any ambiguity with respect to the characteriza-
tion of losses, this ambiguity should not preclude the Commis-
sion from interpreting a settlement agreement subject to its 
jurisdiction.  
 22 Because PJM’s Open Access Transmission Tariff (“OATT”) 
contains both generation and transmission components, “the 
inclusion of line loss costs in the OATT is not determinative” of 
the nature of losses. Pet. App. 20a.  
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separately from, the NITS charge. Although “the level 
of marginal losses may be influenced by the structure 
and design of the physical transmission network,” R. 
1170a, FERC found that “the price of the losses is 
related to generation, and the cost of generation is 
determined by the LMP.” Pennsylvania-New Jersey-
Maryland Interconnection, et al., 92 FERC ¶ 61,282, 
61,960 (2000). Because losses are grouped with other 
generation costs by PJM and FERC, losses were 
properly characterized as generation-related costs by 
the Commission. See id.  

 Petitioners cite to a D.C. Circuit case to support 
their contention that losses are transmission-related. 
Sacramento Municipal Util. Dist. v. FERC, 616 F.3d 
520 (D.C. Cir. 2010). In doing so, Petitioners fail to 
reference a crucial aspect of the D.C. Circuit’s under-
standing of losses. The D.C. Circuit described losses 
as one component of the LMP. Id. at 524. Referring to 
losses as “the amount of electric energy lost when 
electricity flows across a transmission system,” the 
D.C. Circuit explained that the monetary amount 
customers remit for losses is the cost of “providing 
more energy at the injection point than the electricity 
customer receives at the withdrawal point, or provid-
ing energy in-kind to the transmitting utility.” Id. at 
525, citing Sithe/Independence Power Partners, L.P. v. 
FERC, 285 F.3d 1, 2 (D.C. Cir. 2002) (emphasis add-
ed). In other words, the D.C. Circuit’s decision is 
consistent with the Commission’s finding that losses 
are generation-related, because the cost of losses is 
based on the amount of additional generation that 
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must be produced to meet the needs of retail cus-
tomers. 

 Contrary to Petitioners’ assertions, the foregoing 
precedent supports the Commission’s finding that 
losses are generation-related. Although the Commis-
sion is already imbued with authority to determine 
cost allocations for retail customers, this precedent 
reinforces that losses were properly allocated to 
Petitioners’ generation rate caps. Petitioners’ Re-
structuring Settlement prevented Petitioners from 
recovering losses through any other means for the 
duration of rate caps. The Court need not consider 
this Petitioners-specific issue that no longer has any 
relevance because it involves a specific Restructuring 
Settlement and no electric utilities are being preclud-
ed from collecting losses from customers throughout 
the Commonwealth. Accordingly, the Petition should 
be denied.  

---------------------------------  --------------------------------- 
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CONCLUSION 

 For the foregoing reasons, the Petition for a Writ 
of Certiorari should be denied. 
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App. 1 

Met-Ed Industrial Users Group Members 

Air Liquide Industrial U.S. LP 
Carpenter Technology Corporation 
Dixie Consumer Products, LLC, Lehigh Valley 
East Penn Manufacturing Company 
Exide Technologies, Inc. 
Farmers Pride, Inc. 
Glen-Gery Corporation 
Harley-Davidson Motor Company – York Division 
Knouse Foods Cooperative, Inc. 
Magnesita Refractories Co. 
PPG Industries, Inc. 
RH Sheppard Co., Inc. – Foundry Division 
Royal Green LLC 
Sweet Street Desserts, Inc. 

Penelec Industrial Customer Alliance Members 

American Refining Group Inc. 
Appleton Papers Inc. 
E.I. du Pont de Nemours & Co., Inc. 
Electralloy, a G.O. Carlson, Inc., Co. 
Ellwood National Steel 
Erie Forge & Steel, Inc. 
Glen-Gery Corporation 
Pittsburgh Glass Works LLC 
Sheetz, Inc. 
Standard Steel 
Team Ten, LLC – American Eagle Paper Mills 
The Plastek Group 
The Procter & Gamble Paper Products Co. 
U.S. Silica Company 
Wegmans Food Markets, Inc. 

 


