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QUESTIONS PRESENTED 

 
1. Whether, in the absence of controlling federal 
precedent, the Filed Rate Doctrine preempts a state 
public utility commission from ruling on the recover-
ability of line losses in Petitioners’ state retail rates 
where, pursuant to a binding state settlement agree-
ment, Petitioners had agreed to bear the risk of 
increased costs until a defined period of time in 
exchange for valuable consideration.  

2. Whether, in the absence of controlling federal 
precedent as to the proper classification of line losses 
and no direction from the Federal Energy Regulatory 
Commission (“FERC”) on issues of retail rate recov-
ery, the Pennsylvania Public Utility Commission 
erred in holding that line loses are generation-
related, as evidenced by Petitioners’ state settlement 
agreements and subsequent filings.  
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1 

 The Pennsylvania Public Utility Commission 
(“PaPUC”) opposes the Petition for a Writ of Certio-
rari to review the judgment of the Commonwealth 
Court of Pennsylvania, issued on June 14, 2011, and 
reproduced in the appendix to the petition (“Pet. 
App.”) at 1a-42a, and the Supreme Court of Pennsyl-
vania’s order denying Petitioners’ allowance of ap-
peal, issued on February 28, 2012, and reproduced in 
Pet. App. at 144a. 

---------------------------------  --------------------------------- 
 

INTRODUCTION 

 In 1996, the General Assembly of Pennsylvania 
directed the PaPUC to administer a complex and 
difficult transition from a monopoly utility system to 
a more complex and unbundled retail electricity 
structure. The Commonwealth’s retail electric util-
ities had to change from vertically integrated mo-
nopolies into competitive organizations in which 
distribution, transmission, and generation services 
were to be unbundled. To accomplish the transition, 
the Commonwealth’s electric utility companies filed 
restructuring plans for PaPUC approval. After two 
years of contentious proceedings, Petitioners volun-
tarily entered into binding settlement agreements 
governing the terms of their restructuring. The 
PaPUC approved the settlement agreements, which 
placed time-limited rate caps on Petitioners’ distribu-
tion, generation and transmission services in ex-
change for significant consideration. 
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 The decision below represents a temporally-
limited contractual interpretation under state law of 
Petitioners’ restructuring agreements, under which 
they voluntarily agreed to place rate caps on genera-
tion services until December 31, 2010, in exchange for 
over one billion dollars in guaranteed rate recovery. 
The decision addresses one element within the gen-
eration rate caps – line losses – and that element’s 
treatment during the period of the restructuring 
agreement applicable to Petitioners only. It does not 
affect Petitioners, any other Pennsylvania electric 
distribution company, or consumer presently or in the 
future because all electric rate caps in the Common-
wealth of Pennsylvania have expired.  

 This is Petitioners’ third attempt to break the 
generation rate caps and avoid the bargain they 
struck in 1998. The enforcement of the settlement 
agreements, however, does not create a federal or 
constitutional cause of action. As the decision below 
correctly noted, line losses, which represent the 
amount of energy that is lost between the generation 
facility and the delivery of that energy at its end 
point, were included in the Petitioners’ generation 
rates, which were capped until December 31, 2010. 
Thus, line losses are a part of the product, the mega-
watts hours (MWhs) of electricity that is delivered 
from the generator to the customer. A simple analogy 
of line losses is the produce that is lost due to spoilage 
when a truck delivers the produce from the farmer to 
the supermarket. Similarly, the energy that is lost is 
a part of the product, i.e., the MWhs of electricity that 
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is delivered to the end point. The energy that is lost 
then must be replaced by additional purchases of 
energy to make up the difference. 

 The decision below is consistent with federal 
precedent on issues of tariff interpretation and does 
not intrude on FERC’s authority to regulate whole-
sale electricity and transmission rates. Contrary to 
Petitioners’ assertions, neither FERC nor the D.C. 
Circuit’s decision relied upon by Petitioners, classifies 
line losses as either transmission or generation-
related. Furthermore, FERC has traditionally refused 
to rule on issues of retail rate recovery involving 
voluntary settlement agreements governed by state 
law. Such issues, FERC contends, are within the 
province of the state. By refusing to rule on issues of 
retail recovery and by not categorizing line losses as 
either generation or transmission-related for whole-
sale purposes, FERC has left ample room for states to 
address this issue without implicating federal 
preemption.  

 Additionally, the decision does not conflict with 
the Fifth Circuit’s interpretation of the Filed Rate 
Doctrine because it does not question the reasonable-
ness of the cost allocation methodology used to calcu-
late line losses. In fact, after the expiration of the rate 
caps, Petitioners are passing through to customers all 
line losses and will continue to do so. For that reason, 
the decision below lacks continuing importance and 
presents no obstacle to the federal interest in the 
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development of wholesale energy markets and trans-
mission planning.  

---------------------------------  --------------------------------- 
 

STATEMENT 

I. STATUTORY AND REGULATORY CON-
TEXT 

A. Pennsylvania’s Restructuring of the 
Commonwealth’s Electric Industry 

 In 1996 the Commonwealth of Pennsylvania 
enacted the Electricity Generation Customer Choice 
and Competition Act, 66 Pa. C.S. §§2801-2812, P.L. 
802, No. 138 (December 3, 1996) (“Competition Act”), 
restructuring the Commonwealth’s retail electric util-
ities from vertically integrated monopolies into com-
petitive structures in which distribution, transmission, 
and generation services were to be unbundled. Pur-
suant to the Competition Act, the distribution func-
tion would continue to be a regulated monopoly, while 
electric generation could be purchased from competi-
tive licensed retail generation suppliers.1 

 To accomplish the transition, the General Assem-
bly directed that every electric utility file a restruc-
turing plan for PaPUC approval. 66 Pa. C.S. §2806(d). 
 

 
 1 A detailed historical discussion of Pennsylvania’s electric 
restructuring may be found in ARIPPA v. Pa. Public Utility 
Commission, 792 A.2d 636 (Pa. Cmwlth. 2002). 
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Those restructuring filings became contentious on-
the-record proceedings with numerous parties. The 
PaPUC issued restructuring orders in 1998 with 
respect to the Pennsylvania electric utilities’ restruc-
turing filings. A flurry of post-decisional litigation 
resulted in comprehensive settlement agreements 
with respect to most of the restructuring plans 
submitted by the electric utilities, including the 
restructuring plans of Petitioners Metropolitan 
Edison Company (“Met Ed”) and Pennsylvania Elec-
tric Company (“Penelec”) (collectively “Companies”). 
Application of Metropolitan Edison Company; Appli-
cation of Pennsylvania Electric Company, Docket Nos. 
R-00974008 and R-00974009, 91 PaPUC 681 (1998), 
1998 Pa. PUC LEXIS 242 (Oct. 20, 1998) (hereinafter 
“Companies’ Applications”).  

 Thus, in 1998, pursuant to an on-the-record 
restructuring proceeding, Petitioners jointly signed a 
legally binding comprehensive rate restructuring 
settlement filed with and approved by the PaPUC. 
Included within the settlement was an agreement by 
Petitioners to institute transmission rate caps until 
December 31, 2004, and generation rate caps until 
December 31, 2010. In exchange for the cap on their 
generation-related costs, the Companies were autho-
rized to collect $990 million of stranded costs2 plus 

 
 2 Stranded costs were to compensate electric utilities for the 
net loss in value of their generation assets due to the introduc-
tion of this competitive market for generation. Lloyd v. Pa. 

(Continued on following page) 
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interest at 10.4%,3 subject to reconciliation, while the 
rate caps were in effect. Companies’ Applications at 
692. The 1998 settlement agreement did not contain 
any provision, term, or exception stating that the rate 
caps did not apply to FERC-regulated costs. Id. How-
ever, it contained a provision precluding Petitioners 
from challenging the constitutionality or legality of 
the Competition Act in way that would prevent im-
plementation of the settlement agreement.4 

 Since then, the Companies have repeatedly and 
unsuccessfully attempted to break the generation 
rate caps to which they had agreed.5 

 
 

 

 
Public Utility Commission, 904 A.2d 1010, 1014, 1023 (Pa. 
Cmwlth. 2006). 
 3 The interest rate for each of the Companies is listed in 
Appendices A and B to the Joint Petition for Full Settlement of 
the Restructuring Plans of Metropolitan Edison Company and 
Pennsylvania Electric Company and Related Dockets and 
Related Court Proceedings, Docket Nos. R-00974008 and R-
00974009 (September 23, 1998) (hereafter “Joint Petition”).  
 4 Joint Petition at Q.4. 
 5 See ARIPPA, 792 A.2d at 648. See also Pet. App. at 92a, 
describing the Companies’ subsequent attempt to institute a 
Rate Transition Plan to eliminate generation rate caps and pass 
the cost of higher market-priced generation via increased 
generation rates. The PaPUC denied the Companies’ request. Id. 
at 93a. 
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B. FERC’s Parallel Restructuring of the 
Wholesale Electricity Market 

 Pursuant to the Federal Power Act, 16 U.S.C. 
§§824 et seq., FERC has jurisdiction over transmis-
sion and wholesale electric energy rates. In 1996 
FERC introduced competition in the wholesale gen-
eration and transmission markets through Order 888, 
which required functional unbundling of the electric 
wholesale generation and transmission services pro-
vided by the public utilities that were largely func-
tioning in a traditional monopoly structure. See 
Promoting Wholesale Competition Through Open Ac-
cess Non-Discriminatory Transmission Services by 
Public Utilities, Order No. 888, FERC Stats. & Regs. 
P 31,036, et seq. (1996). Order 888 also encouraged 
regional transmission organizations (RTOs) to take 
operational control over the wholesale market for 
electricity and transmission services. Id.  

 PJM Interconnection, LLC (“PJM”), a FERC-
jurisdictional public utility and RTO, began coordi-
nating the movement of wholesale electricity in all or 
most parts of 13 states, including Pennsylvania, and 
the District of Columbia. In order to price wholesale 
generation competitively, PJM implemented Loca-
tional Marginal Pricing (“LMP”), a methodology to 
calculate the cost of unbundled wholesale electric 
generation through three components: the cost of 
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energy, congestion costs,6 and line losses.7 Pet. App. at 
55a.  

 At the time LMP was initially implemented, PJM 
calculated line losses using an average methodology 
that subsidized the cost of energy that travelled long 
distances from the point of generation to the point of 
delivery at the expense of energy located near the 
load point. In 2006, FERC issued an order directing 
PJM to calculate and bill line losses on a marginal 
basis, beginning June 1, 2007. Atl. City Elec. Co. v. 
PJM Interconnection, 115 FERC P 61,132 (2006) 
(Atlantic City I). This new methodology calculated 
more accurately the incremental cost of obtaining 
generation, impacted a utility’s decision regarding 
from which generator to purchase energy, and 
changed the way that PJM dispatches generators by 
considering the effects of losses. Id. at 61,478; Atl. 
City Elec. Co. v. PJM Interconnection, 117 FERC P 
61,169, 61,863 (2006) (Atlantic City II).  

   

 
 6 Congestion costs occur when there is not enough trans-
mission capability to support all requests for transmission 
services, and transmission system operators have to re-dispatch 
generation to prevent transmission lines from being overloaded. 
Pet. App. 17a, n.9. 
 7 Line losses represent the amount of energy lost between 
the generation facility and the delivery of that energy at its end 
point. Pet. App. 2a, n.1. 
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II. PROCEEDINGS BELOW 

A. The PaPUC Proceeding 

 In 2006, after the expiration of the Petitioners’ 
transmission rate cap period, the Companies filed 
with the PaPUC Rate Transmission Plans (RTPs). 
Pet. App. at 44a. The Companies’ RTPs sought to 
eliminate the generation rate caps expiring December 
31, 2010, and also proposed to implement reconcilable 
Transmission Service Charge (TSC) riders to auto-
matically pass through transmission-related costs. 
The Companies’ TSC riders included an extensive list 
of transmission elements to be recovered but did not 
list line losses, even though the Companies were 
paying line losses calculated on a system average 
basis. Pet. App. at 44a-45a. The Commission ap-
proved the implementation of the TSC riders in 
January 2007 but kept the generation rate caps in 
place.8 The Companies filed their first TSC rider 
reports on March 30, 2007, and again did not seek to 
collect the cost of line losses. Pet. App. at 47a. 

 On October 31, 2007, in a routine quarterly 
report to the PaPUC, Petitioners, for the first time, 
included marginal line losses charged by PJM to 
network users in worksheets attached to the report. 
Pet. App. at 48a. On April 14, 2008, Petitioners filed 
proposed tariff supplement changes to their TSC 
riders, seeking to increase their retail rates to recover 

 
 8 Pa. Public Utility Commission, et al. v. Metro. Edison Co., 
et al., Docket Nos. R-00061366 et al., Order (Jan. 11, 2007). 
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historic wholesale electric generation line losses. Pet. 
App. at 49a-50a.  

 Complaints against the Companies’ TSC riders 
were filed by the Pennsylvania Office of Consumer 
Advocate, Office of Small Business Advocate, the Met 
Ed Industrial User Group and Penelec Industrial 
User Alliance (collectively “Customers”). Pet. App. at 
50a. On May 22, 2008, the PaPUC assigned the 
matters to an Administrative Law Judge (ALJ), who 
issued a Recommended Decision proposing that the 
Companies be permitted to recover line losses as 
transmission-related costs. The Customers filed ex-
ceptions to the ALJ’s Recommended Decision. Pet. 
App. at 50a-53a. 

 By Order entered March 3, 2010, the PaPUC 
reviewed the matter de novo and ruled that line 
losses were generation-related, subject to the rate 
caps until December 31, 2010, and not recoverable 
from ratepayers as transmission charges. Pet. App. at 
2a.  

 The PaPUC found that, pursuant to Petitioners’ 
restructuring proceeding and settlement agreement, 
Petitioners had included all line losses in the capped 
generation rate. Pet. App. at 64a. The PaPUC also 
found that Petitioners, as proponents for a different 
result, “offered no alternative evidence that energy 
losses were included in [the] transmission or distribu-
tion rates” of the 1998 settlement agreement. Pet. 
App. at 65a.  
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 Under Pennsylvania law, the burden of proof in 
rate case proceedings rests upon the utility. 66 Pa. 
C.S. §315.9 The PaPUC found that “[t]he Companies’ 
testimony ... is silent with regard to transmission 
losses.” Pet. App. at 66a. By contrast, the Customers 
provided extensive evidence, including line loss factor 
analysis of Petitioners’ filings, that showed that line 
losses were historically included in the Petitioners’ 
generation costs. Pet. App. 66a-67a. In conclusion, the 
PaPUC held that Petitioners “failed to provide any 
substantial evidence” to support their claim. Pet. App. 
at 66a. 

 In addition, the PaPUC found persuasive the 
Customers’ argument that the nature of the service 
provided, i.e., line losses, and the historical treatment 
of such service are more determinative of the proper 
classification than the way the service is billed. 
Therefore, the PaPUC held that “a mere change in 
the way that an item is billed by PJM bears no rela-
tionship to whether an item is transmission or gener-
ation related.”10 Pet. App. at 58a. The PaPUC also 

 
 9 See Pet. App. 53a-55a. 
 10 Petitioners’ assertion that the PaPUC “dismissed FERC’s 
authority to regulate transmission line losses altogether” is false 
and taken out of context. Petition at 11. The PaPUC instead 
found that FERC had not ruled on the issue of whether line 
losses were transmission or generation costs. The PaPUC 
specifically relied on FERC’s decisions in Atlantic City I and 
Atlantic City II when it noted that “[s]ince losses vary in deliver-
ing energy to different locations, marginal losses increase as the 
number of megawatts of power moved increases” [emphasis 
added]. Pet. App. at 61a. Thus, the PaPUC relied on FERC’s 

(Continued on following page) 
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concluded the mere fact that line losses are billed 
through the FERC-approved Open Access Transmis-
sion Tariff (OATT), which contains both generation 
and transmission costs, is not determinative of the 
proper classification of the charges in the retail bill 
approved by the PaPUC. Pet. App. at 58a-59a.  

 Finally, the PaPUC held that Petitioners were 
barred from retroactively recovering line losses under 
state law because they did not claim the expenses at 
the first reasonable opportunity. Pet. App. at 62a-63a. 
Instead of including line losses in their first TSC 
rider, which specified an extensive list of charges to 
be recovered as transmission service costs, the Com-
panies did so only after they discovered that the shift 
from average to marginal billing of line losses was at 
their expense. Pet. App. at 45a-47a. 

 
B. Appeal to the Commonwealth Court of 

Pennsylvania 

 The Companies appealed the PaPUC’s Order to 
the Commonwealth Court of Pennsylvania, which 
issued a unanimous en banc Opinion and Order 
(“Opinion”), affirming the PaPUC’s determination of 
line losses as generation-related and denying recov-
ery thereof in accordance with the 1998 settlement 

 
precedent in determining the characterization of line losses for 
retail ratemaking purposes. 
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agreement.11 The Opinion quantifies the line losses, 
plus carrying charges, at approximately $48.8 mil-
lion. Pet. App. at 5a, n.5.  

 Petitioners mounted a number of evidentiary 
challenges to the PaPUC’s Order, but, after reviewing 
the evidentiary record,12 the court below held that the 
testimony relied upon by the PaPUC “constitutes 
substantial evidence to support the Commission’s 
findings.” Pet. App. at 14a. Among the evidence 
considered was Customers’ assertion that average 
line losses were previously collected in the Compa-
nies’ generation rates and that they have been always 
“recognized as part of energy cost, whether computed 
on an average ... or marginal ... basis.” Pet. App. at 
12a. The Opinion found that Petitioners did not 
present evidence to rebut the Customers’ exhibits, 
which supported the PaPUC’s determination and 
showed the intent of the parties in the prior proceed-
ings. Pet. App. at 15a. Similarly, the PaPUC ac-
ceptance of the testimony and evidence that the LMP 
was related to the energy price and that the OATT 
included both generation and transmission costs was 
non-reviewable, as matters of credibility and evi-
dentiary weight are reserved for the PaPUC as a fact 
finder. Pet. App. at 14a; see also Peak v. Common-
wealth, 501 A.2d 1383, 1388 (Pa. 1985).  

 
 11 Metro. Edison Co. and Pa. Elec. Co. v. Pa. Public Utility 
Commission, 22 A.3d 353 (Pa. Cmwlth. 2011). 
 12 See Pet. App. at 9a-15a. 
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 The Opinion also considered the OATT’s defini-
tion of transmission line losses, namely, “the loss of 
energy in the transmission of electricity,” and held 
that the PaPUC did not err when it chose to focus on 
the “loss of energy factor” rather than the “transmis-
sion” factor.13 Pet. App. at 18a-19a. “The Commission’s 
interpretation,” the court explained, “is entitled to 
great deference.” Pet. App. at 19a. 

 Furthermore, the Opinion upheld the PaPUC’s 
determination that “line loss costs historically have 
been and are being collected as part of the Com-
panies’ generation rates, subject to their generation 
caps.” Pet. App. at 20a. The court explained that, un-
der state law, Petitioners cannot recover generation-
related costs through their transmission rates in 
order to circumvent the mandated generation rate 
cap to which they had agreed. Pet. App. at 20a, n.10. 
Such shifting of costs, the court explained, would 
violate the integrity of rate caps. Id.; see also ARIPPA 
v. Pa. Public Utility Commission, 792 A.2d 636, 668 
(Pa. Cmwlth. 2002).  

 
 13 Petitioners incorrectly assert that there was no dispute 
that the FERC tariff and PJM categorize transmission line 
losses as transmission costs. Petition at 2, 14. The Opinion 
briefly summarized the dispute as follows: “there was conflicting 
testimony regarding whether the inclusion of line loss costs in 
the LMP and PJM’s OATT established those costs as being 
transmission-related or generation-related.... Because this was a 
matter of credibility and evidentiary weight for the Commission 
to determine, it cannot be reconsidered on appeal.” Pet. App. at 
15a.  
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 The Opinion addressed Petitioners’ challenge on 
federal preemption grounds and specifically found 
that the PaPUC’s Order “was not inconsistent with 
FERC precedent, did not violate the Filed Rate Doc-
trine, and did not improperly prevent Companies 
from recovering trapped costs.” Pet. App. at 25a. The 
Opinion reviewed the FERC cases relied upon by the 
Companies and determined they “do not contain ex-
press language stating that line loss costs are trans-
mission costs.” Pet. App. at 22a. In fact, the court 
found sufficient support in these cases for the oppo-
site conclusion, i.e., that line losses are generation-
related. For instance, in Atlantic City II, FERC noted 
that PJM’s LMP methodology and use of line losses 
“send the proper price signals about the cost of 
obtaining generation” and that “could impact a 
utility’s decision regarding from which generator to 
purchase energy.” Pet. App. at 22a. Similarly, in 
Atlantic City I, FERC stated that the LMP methodol-
ogy “ensures that each customer pays the proper 
marginal cost price for the power it is purchasing” 
and that could change the way that PJM “dispatches 
generators by considering the effects of losses.” See 
Pet. App. at 22a. The Opinion concluded that there 
was no direct conflict between the PaPUC’s Order 
and FERC. Id. It also distinguished this situation 
from Nantahala Power & Light Co. v. Thornburg, 476 
U.S. 953, 965-66 (1986), which preempts state regula-
tors from determining whether wholesale rates for 
transmission service in interstate commerce are just 
and reasonable. See Pet. App. at 22a-24a. 
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 Lastly, the Opinion determined that the fact that 
generation rate caps prevented the Companies from 
fully recovering line loss costs did not result in un-
lawful trapping “because Companies voluntarily ex-
tended that rate cap through December 31, 2010.” 
Pet. App. at 24a. Citing to controlling state precedent, 
the Opinion concluded that “in exchange for recover-
ing stranded costs, Companies made a deal in which 
they would bear the risk of any increased costs that 
occurred before the expiration of the generation rate 
cap.” Pet. App. at 25a, citing Lloyd v. Pa. Public 
Utility Commission, 904 A.2d 1010 (Pa. Cmwlth. 
2006). 

 Petitioners sought allowance of appeal before the 
Supreme Court of Pennsylvania, which denied their 
petition on February 28, 2012. Pet. App., infra, 144a. 
Meanwhile, petitioners have filed a complaint in 
federal district court challenging the PaPUC’s deci-
sion on constitutional grounds. Metro. Edison Co. and 
Pa. Electric Co. v. Pa. Public Utility Commission, E.D. 
Pa., No. 11-cv-4474-JKG. 

---------------------------------  --------------------------------- 
 

REASONS FOR DENYING THE PETITION 

 Nothing in the decision below interferes with the 
jurisdiction of FERC with regard to the regulation of 
wholesale power or transmission rates. FERC has not 
characterized line losses as either transmission or 
generation-related and leaves such decisions to the 
states for purposes of retail ratemaking. Additionally, 
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the Court of Appeals’ decisions cited in Petitioners’ 
brief have not addressed the characterization of line 
losses as either a generation or transmission cost. 
Therefore, no conflict, genuine or otherwise, exists on 
this issue. Moreover, the Filed Rate Doctrine is not 
implicated by the Opinion because the court below 
did not conduct a prudency review on the reasonable-
ness of a FERC-approved rate and did not challenge 
the cost allocation method employed by PJM to 
calculate line losses. 

 Furthermore, the decision below lacks continuing 
importance because it has no implications for the 
present or future recovery of line losses by Petitioners 
or by any other Pennsylvania electric distribution 
company. The Opinion involves a temporally-limited 
interpretation of a settlement agreement of two 
electric utility companies under state law. Petitioners, 
more than a decade ago, agreed to a generation rate 
cap during a defined period in exchange for valuable 
consideration and settlement of all claims arising out 
of their 1998 restructuring proceedings. The Opinion 
addresses the Companies’ unbundling proposals 
under the terms of the binding settlement agreement 
that placed rate caps on generation services provided 
by Petitioners until December 31, 2010. The Opinion 
has no implications for any other electric distribution 
company or customer located in Pennsylvania or any 
other state, as all rate caps have expired. Nothing in 
the decision precludes Petitioners or any other elec-
tric distribution company from recovering line losses 
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presently, as Petitioners have done since January 1, 
2011.  

 Additionally, the decision is correct under Penn-
sylvania and federal laws, and, contrary to Petition-
ers’ assertions, it presents no continuing hindrance to 
FERC’s recent attempts to encourage uniform trans-
mission planning or to the federal government’s 
attempts to reform transmission siting and promote 
renewable energy development. The PaPUC supports 
many such initiatives and frequently works with 
FERC and the federal government on their imple-
mentation. Therefore, it is difficult to imagine how a 
decision limited to interpreting a state contract 
involving two companies’ recovery of a specific item 
for a specific time can bring the catastrophic national 
consequences that Petitioners allege.  

 Finally, this Court should not review the decision 
below because the relief requested by Petitioners 
would require reexamining and overruling the state 
court’s findings of fact. Even if this Court were to find 
that the charges in question were transmission-
related, they still would be non-recoverable because 
Petitioners did not claim them at the first available 
opportunity, as state and federal laws require.  

 
I. THERE IS NO DIVISION OF AUTHORITY 

WARRANTING THIS COURT’S INTER-
VENTION 

 Petitioners assert the D.C. Circuit’s decision in 
Sacramento Municipal Utility District v. FERC, 616 
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F.3d 520 (D.C. Cir. 2010) “reaches an opposite conclu-
sion” from the Opinion in classifying line losses as 
transmission costs. Petition at 17. An examination of 
the decision, however, reveals that the D.C. Circuit 
did not answer the question of whether line losses are 
generation or transmission-related because that issue 
was never raised or argued in the case. Similarly, 
FERC has not ruled on the issue of line loss classifi-
cation, either, and the cases relied upon by Petition-
ers did not address the question presented here. 

 Furthermore, FERC’s federal jurisdiction is not 
implicated by the decision below. Petitioners’ reliance 
on the Fifth Circuit’s decision in AEP Texas North Co. 
v. Texas Industrial Energy Consumers, 473 F.3d 581 
(5th Cir. 2006) is misplaced because the issue ad-
dressed by the Fifth Circuit – the ability of a state 
commission to make a final determination on whether 
a FERC tariff has been violated – was not relevant in 
this proceeding and was never raised or passed on by 
the court below. Id. at 582. Additionally, FERC prece-
dent shows that it will not rule on issues of retail 
recovery, which FERC views as “within the province 
of the state.” Exelon Corp. v. PPL Elec. Utils. Corp. 
and PJM Interconnection, 117 FERC P 61,176, 
61,876, 2006 WL 3248999 (Nov. 9, 2006). Absent clear 
direction from FERC on the treatment of line losses 
for wholesale purposes and its refusal to rule on such 
issues as retail recovery, the Opinion cannot possibly 
usurp FERC’s jurisdiction. 

 Petitioners’ preemption challenge under the Filed 
Rate Doctrine also fails because the Opinion did not 
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challenge, as the Companies contend, the reason-
ableness of the FERC-approved OATT. Issues of cost 
allocation and a prudency review thereof were never 
brought to the court’s attention, and this Court does 
not grant review on “questions not pressed or passed 
upon below.” Duigan v. United States, 274 U.S. 195, 
200 (1927). 

 
A. NO FEDERAL CONFLICT EXISTS ON 

ISSUES OF TARIFF INTERPRETATION  

1. The D.C. Circuit’s Decision Does 
Not Address The Classification Of 
Line Losses 

 Petitioners incorrectly cite a D.C. Circuit decision 
for the proposition that line losses are classified as 
transmission costs. In Sacramento, the D.C. Circuit 
grappled with the issue of whether the California 
Independent Systems Operator (CAISO) properly 
incorporated marginal line losses into the LMP. 616 
F.3d at 528. The court’s decision focused on the rea-
sonableness of switching the line loss calculation 
methodology from average to marginal; it did not 
classify the line loss component of LMP as either 
transmission or generation-related because that issue 
was irrelevant to the parties.  

 In its description of the proceeding below and 
prior to any discussion of the legal arguments raised 
in the case, the D.C. Circuit provided an explanation 
of the three components comprising LMP: generation, 
congestion, and line losses. Id. at 524-25. “The first 
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component,” the court explained, “refers basically to 
the baseline cost of serving load anywhere on the 
system in the absence of congestion and transmission 
losses.” Id. at 524 (emphasis added). Logically, if 
there is a baseline cost to generation, then the actual 
cost must include something in addition to it. What 
that additional factor may be, however, the court did 
not specifically address because it was not asked.  

 Turning to the line loss component of LMP, the 
court explained that it refers to “the amount of electric 
energy lost when electricity flows across a transmis-
sion system....” Id. at 525 (emphasis added). The D.C. 
Circuit then, just as the Opinion, analyzed how line 
losses are replaced: 

[An ISO] must deliver to the electricity cus-
tomer the entire amount contracted for, regard-
less of the inevitable loss, so a transmission 
customer ... generally compensates [the ISO] 
for lost energy either by providing more en-
ergy at the injection point than the electricity 
customer receives at the withdrawal point, or 
by providing energy in-kind to the transmit-
ting utility.”  

Id. (emphasis added), citing Sithe/Indep. Power 
Providers v. FERC, 285 F.3d 1, 2 (D.C. Cir. 2002). 
Similarly, the Opinion found relevant the evidence 
presented by Petitioners that line losses represent 
“dissipated energy” which is replaced by “increased 
generation.” Pet. App. at 14a.  
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 Both decisions acknowledge that line losses are 
replaced with additional energy. Just as a truck 
contracted to deliver 100 pounds of saleable produce 
over a long distance will need to start with a higher 
amount, say 110 pounds, in order to deliver the 
requisite amount due to spoilage, a generator con-
tracted to deliver 100 MWhs of electricity will need to 
send or purchase additional megawatt-hours in order 
to account for the energy lost from line losses. The 
line loss factor, therefore, squarely represents the 
additional energy the generator must provide. Peti-
tioners’ attempt to characterize line losses as trans-
mission-related and analogize them to the fuel spent 
in the delivery process is misleading, as the fuel used 
for transportation is separate from the product that 
the tanker truck is delivering. The product being 
delivered here has characteristics that lead to losses. 
Whether those losses are in the form of spoiled pro-
duce or dissipated energy, they are inherent to the 
product that is being delivered and can be replaced 
only with more purchases of the same product.14 

 The D.C. Circuit’s explanations of LMP and line 
losses is consistent with the Opinion’s conclusion that 
line losses are generation-related. There is not a 

 
 14 Likewise, PJM’s OATT provides that generators, not 
transmission owners, are ultimately entitled to compensation for 
line losses. See PJM OPEN ACCESS TRANSMISSION TARIFF 
at 1759 (Aug. 6, 2012), http://www.pjm.com/~/media/documents/ 
agreements/tariff.ashx. 
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single word that strains the two decisions, and the 
Petitioners’ claim of conflict fails.  

 
2. FERC Has Not Categorized Line 

Losses As Either Generation Or 
Transmission-Related  

 Petitioners incorrectly assert that FERC has 
classified line losses as transmission costs. Upon 
review of FERC’s interpretation of line losses, the 
Opinion found that the FERC decisions cited by 
Petitioners, when read together and in their entirety, 
do not unambiguously state that line losses are 
transmission-related. Pet. App. at 20a-25a. The court 
below analyzed the issue as follows: 

Companies are correct that FERC stated 
that “marginal losses are part of the pay-
ment for transmission service,” Atlantic City 
Electric Company v. PJM Interconnection, 
LLC, 117 FERC ¶ 61,169, 61,863 (2006) (At-
lantic City II); however, in that same deci-
sion, FERC stated “locational marginal 
prices ... are at the core of the PJM pricing 
methodology, because marginal prices send 
the proper price signals about the cost 
of obtaining generation.” Id. at ¶ 61,862 
(emphasis added). FERC then explained how 
line loss costs impact a utility’s decision re-
garding from which generator to purchase 
energy. Id. Similarly, in Atlantic City I, 
FERC noted that requiring PJM to charge 
for line loss costs on a locational marginal 
basis “ensures that each customer pays the 
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proper marginal cost price for the power it 
is purchasing” and that, in using marginal 
pricing, “PJM would change the way that it 
dispatches generators by considering the ef-
fects of losses.” Id., 115 FERC at ¶ 61,478 
(emphasis added). Finally, in Pennsylvania-
New Jersey-Maryland Interconnection, FERC 
did refer to the amount of line losses as being 
related to transmission; however, it also in-
dicated that “the price of line losses is relat-
ed to generation, and the cost of generation 
is determined by LMP.” Id., 92 FERC at 
¶ 61,960. 

Pet. App. at 21a-22a. 

 The Opinion concluded that “the FERC cases 
relied upon by Companies do not contain express 
language” categorizing line losses as a generation or 
transmission cost. Pet. App. at 22a. The reason for 
this, again, is that the issue of actual characterization 
of line losses was not presented to FERC. FERC’s 
statement that “marginal line losses are part of the 
payment for transmission service” simply acknowl-
edged that line losses are billed by PJM under its 
OATT. Id. However, as the Opinion found, PJM’s 
OATT includes both generation and transmission 
costs. Pet. App. at 15a. Thus, FERC has not ruled on 
the issue of the question presented because the issue 
was not raised before it. Yet again, Petitioners’ claim 
of federal conflict fails. 
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B. FERC’S FEDERAL JURISDICTION IS 
NOT IMPLICATED BY THE DECISION 
BELOW 

1. The Fifth Circuit’s Decision Does 
Not Present A Conflict 

 Petitioners’ argument that the Opinion conflicts 
with the Fifth Circuit’s decision in AEP Texas, 473 
F.3d 581, is without merit because the issue ad-
dressed by the Firth Circuit was not implicated in the 
decision below. In AEP Texas, the Fifth Circuit ad-
dressed the issue “whether a state regulatory agency 
may set retail rates based on its own determination 
that a utility has not complied with a ... FERC tariff.” 
Id. at 582. In answering that question, the court held 
that “federal law preempts state regulators from 
making a final determination as to whether a FERC 
tariff has been violated.” Id. Neither the factual 
circumstances, nor the legal issues raised in AEP 
Texas, were implicated in the Opinion. 

 In AEP Texas, the Public Utility Commission of 
Texas reviewed a FERC-approved merger plan be-
tween several affiliated utility companies prescribing 
a method of allocating electricity sales profits. Id. The 
state commission concluded that the calculation of 
profits was incorrect and rectified the error by reduc-
ing certain allocations of profits. By contrast, nothing 
here challenges PJM’s OATT and its calculation of 
marginal line losses allocated to Petitioners, or 
FERC’s approval thereof. Unlike in AEP Texas, there 
was no prudency review, but merely an analysis of 
the Companies’ state filings under the restructuring 
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agreement to see if the costs sought to be recovered 
were already subject to the rate caps. The PaPUC 
took no position on the reasonableness of the line 
losses billed by PJM, and that issue was never raised 
in the proceedings below. As a matter of fact, the 
PaPUC has allowed Petitioners full recovery of all 
marginal line losses beginning January 1, 2011, the 
date after the generation rate cap in the 1998 settle-
ment agreement expired. 

 In a desperate attempt to draw some similarity 
between the two cases, Petitioners twist the facts and 
argue that because PJM bills line losses as a part of 
its OATT, it has also categorized line losses as trans-
mission costs. Petition at 20-22. As the Opinion 
found, there was substantial evidence presented that 
PJM’s OATT contains both generation and transmis-
sion costs, and, therefore, the inclusion of an item in 
the OATT does not transform it into a transmission 
cost.15 Pet. App. at 15a. Neither has PJM ruled on the 
actual classification of line losses.  

 
2. The Opinion Is Correct Because 

FERC Traditionally Has Delegated 
The Decision of Retail Rate Recov-
ery To State Commissions 

 The Opinion was the only correct decision under 
federal and state law. In prior proceedings, FERC has 

 
 15 The OATT also contains items, such as ancillary services, 
that are neither transmission, nor generation-related. The 
Market Monitoring Unit is one such example. 
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repeatedly held that it will not get involved in cost 
classification and the potential recovery of items in 
retail rates because these issues are within the 
province of the state. Exelon, 117 FERC P 61,176. In 
that case, FERC was asked to rule on the classifica-
tion of congestion costs, another element of LMP, as 
either generation or transmission-related. Id. at 
61,873. Such ruling by FERC, just as in the case at 
hand, was going to determine whether congestion 
costs were recoverable during the retail rate cap in 
Pennsylvania. FERC refused to do so, delegating the 
issue to the PaPUC. Id. at 61,876. 

 In another case involving a public utility’s re-
quest to recover RTO startup costs billed pursuant to 
a FERC-approved tariff and incurred during a period 
of state rate caps on transmission services, FERC 
again refused to rule on the issue of retail recovery. 
Va. Elec. and Power Co., 125 FERC P 61,391 (FERC, 
Dec. 31, 2008). “[O]ur findings ... make no determina-
tion as to the effect of a retail rate freeze on recovery 
of the previously-incurred wholesale costs.... We leave 
for the Virginia Commission, or the State of Virginia, 
the issue of whether ... these costs may be recoverable 
in retail rates....” Id. at 62,845. 

 By refusing to rule on issues of retail recovery 
and by not categorizing line losses as either genera-
tion or transmission-related for wholesale purposes, 
FERC has left ample room for states to address this 
issue without implicating federal preemption. This is 
precisely what the PaPUC and the Opinion did at 
the request of Petitioners. See Pet. App. at 16a-20a. 
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Contrary to Petitioners’ wishes, the en banc court 
unanimously found that “the Commission did not err 
in holding that such costs were not transmission-
related” pursuant to the 1998 settlement agreement 
and state law. Id. at 20a. The fact that the result is 
not favorable to Petitioners, however, does not create 
a federal issue or affect FERC’s jurisdiction. 

 
3. The Filed Rate Doctrine Does Not 

Preclude The Result Reached By 
The Court Below 

 Petitioners contend that the Filed Rate Doctrine 
preempts the PaPUC from reviewing the reasonable-
ness of a FERC-approved OATT. In Nantahala, 476 
U.S. at 966, this Court found that “[o]nce FERC sets 
such a rate, a state may not conclude in setting retail 
rates that the FERC-approved wholesale rates are 
unreasonable.” Petitioners incorrectly invoke the 
Filed Rate Doctrine, however, because neither the 
PaPUC, nor the Opinion, challenged the reasonable-
ness of the FERC-approved OATT. The subject of 
reasonableness of PJM’s actual allocation of marginal 
line losses under its OATT and FERC’s subsequent 
approval of the OATT were never at issue in this 
case. The issue reviewed was whether the Filed Rate 
Doctrine preempts the PaPUC from ruling on the 
recoverability of line losses in retail rates where, 
pursuant to a binding settlement agreement, Peti-
tioners agreed to bear the risk of increased genera-
tion costs for a defined period of time in exchange for 
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more than one billion dollars of stranded costs. Pet. 
App. at 24a-25a.  

 While it is undisputed that states are preempted 
from setting retail rates that challenge the reasona-
bleness of the cost allocation employed by FERC, 
there is also an extensive body of law that limits this 
principle to matters within the purview of FERC’s 
jurisdiction. See Ky. W. Va. Gas Co. v. Pa. Public 
Utility Commission, 837 F.2d 600 (3d Cir. 1988); Pub. 
Serv. Co. of N.H. v. Patch, 167 F.3d 29 (1st Cir. 1998); 
Williams v. Duke Energy Intl, 681 F.3d 788 (6th Cir. 
2012); Pike County Light and Power Co.-Elec. Div. v. 
Pa. Public Utility Commission, 465 A.2d 735 (Pa. 
Cmwlth. 1983); Pa. Power Co. v. Pa. Public Utility 
Commission, 561 A.2d 43 (Pa. Cmwlth. 1989), aff ’d, 
587 A.2d 312 (Pa. 1991); cert. denied, 502 U.S. 821 
(1991). In Kentucky West the Third Circuit applied 
this limiting principle to a public utility attempting to 
pass through the costs of gas purchased at wholesale 
rates pursuant to a FERC-approved tariff where the 
utility had chosen to buy gas from a more expensive 
source than other alternatives. 837 F.2d at 619. The 
court reasoned that the state’s pursuit of least cost 
policy was not preempted by the Filed Rate Doctrine 
because “the question ... of whether the retailer acted 
with economic prudence in purchasing from one 
wholesaler rather than another is never before 
FERC” and, thus, “the PUC is not regulating the 
same activity.” Id. at 609. This reasoning was also 
employed by the First Circuit in Patch, 167 F.3d 29, 
where FERC filed an amicus brief, essentially 
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confirming that its jurisdiction and review of filed 
tariffs does not extend over the availability of alter-
native sources of energy and that the Public Utility 
Commission of New Hampshire could conduct a 
prudence review thereof. Petition at 35, n.4.  

 Similarly, here FERC has repeatedly refused to 
rule on issues related to retail rate recovery affecting 
a binding state settlement agreement, as such issues 
are properly reserved to the states. See Exelon, 117 
FERC P 61,176; Virginia Electric, 125 FERC P at 
62,845. Naturally, these issues involve negotiated 
agreements among many parties and bargained-for-
exchange considerations made under state law that 
are best left for review by state courts. A different 
holding would allow a utility company to gain all the 
benefits of its state agreement while avoiding all the 
risk it had agreed to bear, as Petitioners are attempt-
ing to do here. Taken to its logical conclusion, Peti-
tioners’ argument stands for the proposition that they 
were never bound by the rate caps to which they 
voluntarily agreed. However, FERC recognizes the 
special circumstances restructuring agreements 
present and has wisely decided to avoid such dis-
putes. 

 As a final argument, Petitioners for the first time 
now advance the proposition that this Court’s deci-
sion in Entergy La. v. La. Pub. Serv. Comm’n, 539 
U.S. 39 (2003) compels the PaPUC to classify line 
losses as transmission-related, even if FERC has not 
specifically ruled on the issue. In Entergy, this Court 
said that “[i]t matters not whether FERC has spoken 
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to the precise classification ... , but only whether the 
FERC tariff dictates how and by whom that classifi-
cation should be made.” Id. at 50. Essentially, Peti-
tioners now argue that even if FERC has not 
classified line losses, as long as PJM has classified 
them as transmission-related, the PaPUC is estopped 
from ruling otherwise. Petitioners’ argument fails for 
two reasons: 1) they did not raise this legal argument 
in the proceedings below, and 2) they did not present 
substantial evidence that PJM has classified line 
losses as transmission-related.  

 Attempting to rewrite history, Petitioners now 
claim that the Opinion “disregarded the undisputed 
fact that PJM – implementing the FERC-approved 
tariff – categorizes and bills transmission line losses 
as transmission costs.” Petition at 30. Yet, a review 
of the record cited shows no finding that PJM has 
“categorized” line losses as transmission-related. 
While there was no dispute that line losses were 
billed by PJM, the question of whether PJM had 
categorized line losses was never before the PaPUC 
or the court below. In fact, the PaPUC specifically 
noted that “a mere change in the way an item is 
billed by PJM bears no relationship to whether an 
item is transmission or generation related.” Pet. App. 
at 58a. Likewise, the Opinion found there was “con-
flicting testimony regarding whether the inclusion of 
line loss costs in the LMP and PJM’s OATT estab-
lished those costs as being transmission-related or 
generation-related.” Pet. App. at 15a. Thus, the 
disputed evidence centered on what to make of the 
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fact that line losses were billed by PJM in its OATT, 
absent any definitive pronouncements on the issue by 
FERC. No evidence was introduced that PJM has 
classified line losses as transmission-related. Fur-
thermore, the court below specifically found that 
PJM’s OATT includes both generation and transmis-
sion costs, and that the billing alone was not suffi-
cient to establish those costs. Id. Therefore, 
petitioners have forfeited this argument by failing to 
raise it in the courts below. See United States v. 
Galletti, 541 U.S. 114, 120 n.2 (2004); see also 
Duigan, 274 U.S. at 200.  

 
II. THE DECISION BELOW LACKS CON-

TINUING IMPORTANCE 

 The Opinion implicates a regulatory response to 
a discrete and extinct problem. The decision below 
addresses the treatment of line losses in the context 
of rate caps applicable to Petitioners only. Its signifi-
cance is limited to the treatment of line losses during 
the period of the restructuring agreement applicable 
to Petitioners, wherein Petitioners had voluntarily 
agreed to place rate caps on their generation costs 
until December 31, 2010. The decision does not affect 
Petitioners, any other Pennsylvania electric distribu-
tion company, or electric customer presently or in the 
future because all generation and transmission rate 
caps in the Commonwealth have expired. An order 
affecting a now-expired type of cost recovery treat-
ment with no practical present or future significance 
is unworthy of this Court’s review. 
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 Additionally, Petitioners’ and their amici’s at-
tempts to imbue the Opinion with importance and 
their efforts to connect it to federal policy debates are 
unavailing. The apparent lack of discussion of the 
restructuring agreement and subsequent state pro-
ceedings, which are necessary to put in context the 
Petitioners’ requests to recover line losses, shows the 
disingenuous attempt to create a non-existent conflict 
between the state and federal governments. The 
additional absence of Petitioners’ mentioning to this 
Court that the Opinion precludes them from recover-
ing marginal line losses only until December 31, 
2010, is even more troubling for Petitioners. 

 
A. THE DECISION INVOLVES THE IN-

TERPRETATION OF A STATE SET-
TLEMENT AGREEMENT ENTERED 
UNDER STATE LAW, WITH NO PRAC-
TICAL SIGNIFICANCE FOR THE PE-
TITIONERS’ PRESENT OR FUTURE 
RECOVERY OF LINE LOSSES 

 The PaPUC was charged with administering a 
difficult transition from a monopoly utility system to 
a complex and unbundled retail electricity structure. 
This transition was accomplished pursuant to a 
settlement agreement, under state law, wherein 
Petitioners voluntarily agreed to place rate caps on 
their generation and transmission services in ex-
change for consideration of over one billion dollars, 
including the interest. Companies’ Applications. 
While Petitioners may now desire to avoid the 
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bargain they struck in 1998, the enforcement of this 
agreement does not create a federal or constitutional 
cause of action.  

 Petitioners’ attempt to marginalize the signifi-
cance of the settlement agreement and the subse-
quent state filings that were instructive of the 
treatment of line losses during the generation rate 
cap period, ignores the Opinion’s holding that “line 
loss costs historically have been and are being collect-
ed as part of the Companies’ generation rates, subject 
to their generation caps.” Pet. App. at 20a. The Com-
panies have been incurring and paying line losses 
long before the settlement agreement took effect, and 
they had the opportunity to negotiate in the settle-
ment agreement whether line losses were under the 
generation or the transmission rate caps. Further-
more, when the transmission rate caps expired and 
the Companies filed their RTP and TSC riders, Peti-
tioners did not include line losses as a transmission 
cost, even though they were paying line losses on an 
average basis. Pet. App. at 3a-4a. Only after Petition-
ers discovered that their line losses increased because 
of the shift from average to marginal computation, 
did they decide to seek recovery by attempting to 
reclassify line losses as transmission-related. As the 
Opinion noted, such shifting of costs violates the 
integrity of the rate caps, violates the Common-
wealth’s Competition Act, 66 Pa. C.S. §2804, and is 
contrary to established state law precedent. Pet. App. 
at 20a, n.10.  
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 Contrary to the Petitioners’ and the amici’s 
assertions, the Opinion, with its specific factual 
conclusions related to the Companies’ settlement 
agreement and filings, is pertinent and applicable to 
the Petitioners’ circumstances only. When the court 
below found that the PaPUC made a reasonable 
determination that line loses were collected in the 
Companies’ generation rates, it did not create a state-
wide determination on the treatment of line losses 
affecting any other company. Assuming arguendo that 
the court made a state-wide determination, which it 
did not, the decision would still have no practical 
implication for any other electric distribution com-
pany in the Commonwealth because all generation 
and transmission rate caps have expired since then. 
This conclusion is further evidenced by the fact that 
neither Petitioners nor the amici, have been able to 
name a single company that is unable to recover line 
losses presently as a result of the Opinion. The rea-
son for this omission is simple – none exists. 

 
B. THE DECISION BELOW HAS NO IM-

PLICATIONS ON FEDERAL POLICY 

 Contrary to Petitioners’ public policy assertions 
raised for the first time in this petition, the Opinion 
does not upset FERC’s “carefully calibrated pricing 
regime,” distort “the efficient siting of critical facili-
ties,” or create “staggering” financial consequences. 
Petition at 22-23. Petitioners’ argument lacks credi-
bility because it leads this Court to infer incorrectly 
that the Companies continue to incur unrecoverable 
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line losses on account of the Opinion.16 Petitioners 
conveniently omit to mention that, since the expira-
tion of the generation rate caps on December 31, 
2010, they have been able to recover fully their line 
losses without any “interference” or “second-guessing” 
by the PaPUC of the reasonableness of the rate caps.  

 Equally disingenuous are Petitioners’ attempts to 
blame the century-old problem of electricity infra-
structure development in the Nation on this decision. 
To bolster their argument that the “decision ... un-
dermines important federal policy initiatives,” Peti-
tioners even rely on a White House document, 
entitled Blueprint for a Secure Energy Future 4, 
issued in 2011, during which year the Companies 
were fully recovering line losses. Petition at 28.  

 Petitioners’ hypothetical concerns are not suffi-
cient for this Court to grant review. Despite their 
assertions that “costly electricity infrastructure will 
be mis-sited,” or that the “decision below will under-
mine the PJM market,” Petitioners can point to no 
actual harm done as a result. Similarly, all of the 
amici, who, as a Greek chorus, repeat the same public 

 
 16 Not to be outdone, Edison Electric Institute, in its amicus 
curiae brief, even states that “[t]he total amount at issue if other 
state commissions were to follow the Pennsylvania PUC’s lead 
would be in excess of ten billion dollars.” Pp. 5-6. Evidently, EEI 
feels more comfortable in the realm of hypothetical conjectures 
than in the findings of fact, as determined the by the court 
below, which quantify the Companies’ line losses at $48.8 
million. See Pet. App. at 5a, n.5.  
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policy arguments, fail to show any injury on behalf of 
their members. They uniformly omit any mentioning 
of the settlement agreement, which served as the 
basis for the Opinion’s factual and legal conclusions. 
Particularly curious is the proclamation by the En-
ergy Association of Pennsylvania (“EAP”) that the 
decision below will have a “significant impact” on the 
EAP members “to recover prudent and reasonable 
costs associated with providing reliable and afford-
able public utility service to the public.” EAP’s brief 
at 3. Yet, EAP cannot name a single member who is 
not recovering the full cost of line losses presently or 
who will be impacted by holding Petitioners to the 
terms of the 1998 agreement. 

 It is understandable that Edison Electric Insti-
tute (“EEI”) and the Electrical Engineers, Scientists, 
and Economists (“EESE”) may not have a clear 
understanding of Pennsylvania law and the state’s 
restructuring of the electric industry, but their amici 
curiae briefs also show lack of understanding or 
disregard for the actual holdings and impact of the 
Opinion. EEI’s unfounded speculation that the 
PaPUC may be emboldened by the decision below and 
deny recovery of other items, such as congestion 
costs,17 ignores the fact that the PaPUC and the court 
below specifically allowed the recovery of congestion 
costs by the same Petitioners in an earlier decision,18 

 
 17 See EEI’s brief at 17 and n.19. 
 18 See Met-Ed Indus. Users Group v. Pa. Public Utility 
Commission, 960 A.2d 189 (Pa. Cmwlth. 2008). 
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which was discussed at length in the Opinion at Pet. 
App. 16a-20a. The amici’s accusations of “provincial 
favoritism of one group of customers at the expense of 
another”19 and disregard of the federal regime impugn 
their credibility.  

 Likewise, EESE’s proffered disregard for “cost 
recovery per se”20 and pure interest in science alone 
ignore the fact that the PaPUC’s findings of fact were 
based on the evidence presented by the parties, 
including Petitioners. EESE’s claim that “[w]ithout 
science, the Pennsylvania PUC ... fell into the conclu-
sion that since the ‘price of losses is related to ... 
generation,’ losses must be a cost of generation and 
not transmission” is ironic, as the Opinion specifically 
relied on the Petitioners’ witness, Frank Graves, who 
testified that line losses are dissipated energy and 
“ ‘dissipated energy has to be replaced by increased 
generation.’ ” Pet. App. at 14a. Likewise, EESE’s 
earnest concern that “now and going forward, each 
transmission user sees in the LMP all of the cost 
elements of the transmission service, including the 
marginal cost of losses”21 should be eliminated by the 
fact that “now and going forward” all electric distri-
bution companies in the Commonwealth, including 
Petitioners, are fully recovering line losses.  

 
 19 EESE’s brief at 9. 
 20 EESE’s brief at 8. 
 21 EESE’s brief at 8-9. 
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 The lack of interference with federal public policy 
by the Opinion is apparent. The Petitioners’ and 
amici’s hypothetical and ephemeral concerns fail to 
establish a real conflict between the state and federal 
governments or the existence of a live case or contro-
versy. Rather, this is a case about enforcement of the 
1998 settlement agreed to under state law. 

 
III. A REVERSAL OF THE COURT BELOW 

WILL NOT CHANGE THE RECOVER-
ABILITY OF LINE LOSSES 

 Even if this Court were to reverse the Opinion 
and find that line losses are transmission-related, 
Petitioners would be prevented from recovering these 
costs based on federal and state law because they did 
not claim them at the earliest available opportunity. A 
different result would require overturning the find-
ings of fact in the proceedings below.  

 The Filed Rate Doctrine and the doctrine against 
retroactive ratemaking preclude a utility from setting 
rates to recoup past losses and prevent federal or 
state commissions from proscribing rates on that 
principle. H.J. Inc. v. Nw. Bell Tel., 954 F.2d 485 (8th 
Cir. 1992). Pennsylvania law also recognizes the 
doctrine against retroactive ratemaking even in 
situations where prior rate authorization has created 
surpluses or deficits. See Popowsky v. Pa. Public 
Utility Commission, 642 A.2d 648, 651 (Pa. Cmwlth. 
1994).  
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 In the proceedings below, both the PaPUC and 
the Opinion found that the Petitioners failed to 
include line losses in their RTP or TSC riders as soon 
as they became aware of the switch of billing method-
ology by PJM. Pet. App. 3a-5a, 45a-51a, 62a-63a. 
Thus, even though Petitioners were actively partici-
pating at the FERC proceedings involving the line 
loss billing methodology and were advocating for the 
switch from average to marginal billing, they did not 
even attempt to amend their state tariffs to include 
line losses in the definition of transmission service 
charges to be collected under the TSC riders. Pet. 
App. at 4a. Based on these facts, the PaPUC con-
cluded that “the Companies may not allocate revenue 
collected under existing Commission approved tariff 
or tariff riders to offset marginal losses” because their 
current tariffs do not provide for the recovery of line 
losses, and Petitioners have not sought Commission 
approval to amend their tariffs.22 Pet. App. at 63a. 
This conclusion is further bolstered by the Opinion 
that found that “line losses historically have been and 

 
 22 The Opinion did not review the PaPUC’s decision that 
Petitioners are precluded from recovering line losses pursuant to 
the retroactive ratemaking doctrine because the court concluded 
such losses were generation-related, and the issue was moot. 
Nonetheless, the Opinion adopted the PaPUC’s finding the 
Companies did not seek recovery of line losses at the first 
reasonable opportunity and never sought PaPUC approval for 
the inclusion of the costs in their TSC riders. Pet. App. at 27a, 
n.13. The Opinion also found line losses currently were collected 
in the Petitioners’ generation rates. Pet. App. at 20a. 
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are being collected as part of Companies’ generation 
rates.” Pet. App. at 20a. 

 Therefore, even if this Court were to find that line 
losses are transmission-related, Petitioners’ failure to 
seek recovery at the first reasonable opportunity 
prevents them from recovering the costs under federal 
and state law. A different result would require over-
turning the findings of fact in the proceedings below. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For these reasons, the petition for writ of certio-
rari should be denied.  
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