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(i) 

QUESTION PRESENTED 

In United States v. Atlantic Research Corp., 551 
U.S. 128 (2007), this Court held that “the plain terms 
of [CERCLA] § 107(a)(4)(B) allow a PRP to recover 
costs from other PRPs” and addressed the distinction 
between actions for cost recovery under § 107 (where 
a party incurs its own costs of response and seeks to 
recover them) and contribution under § 113 (where a 
party seeks to recover costs it has paid to reimburse 
response costs incurred by a third party or the 
government).  551 U.S. at 141, 139.  However, the 
Court reserved judgment on the issue of whether 
response “costs incurred under a consent decree fol-
lowing a suit under § 106 or § 107(a)” . . . “are recov-
erable under § 113(f), § 107(a), or both.” Id. at 130  
n. 6.  This common and important CERCLA issue is 
causing confusion among lower courts and environ-
mental attorneys and their clients.  Moreover, a 
majority of the appellate courts to address the issue 
have reverted to disregarding the plain language  
of § 107(a)(4)(B) and erroneously “direc[ting] traffic 
between” § 107(a) and 113(f).  Id. at 132.  Thus, Peti-
tioners respectfully request that the Court grant this 
petition and finally resolve the issue of when cost 
recovery and contribution claims are available under 
CERCLA. 

Question Presented is: 

Under CERCLA, whether a party who incurs 
response costs conducting a cleanup under a consent 
decree may pursue a cost recovery claim under  
§ 107(a)(4)(B) or is limited to a contribution claim 
under § 113(f)(3)(B) as its exclusive remedy? 
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PARTIES TO THE PROCEEDING  

Pursuant to this Court’s Rule 14(1)(b), the fol-
lowing is a list of additional parties to the proceeding: 

Respondents: 

DII Industries, LLC 

FMC Corporation, fka Kilby Steel 

Huron Valley Steel Corporation 

McWane, Inc., aka Union Foundry, aka M&H 
Valve 

MeadWestVaco Corporation: fka Mead Corpor-
ation, fka Union Foundry, fka Woodward Iron, 
fka Alabama Pipe Company, fka Lynchburg 
Foundry, fka Standard Foundry, fka Anniston 
Foundry 

Phelps Dodge Industries, Inc. fka Lee Brothers 
Company, Incorporated 

Scientific Atlanta, fka Southern Tool 

Southern Tool Corporation 

United Defense, LP 

United States Pipe and Foundry Company 

Walter Industries, Inc. 

Respondents: 

Ransom Industries 

RULE 29.6 STATEMENT 

Pursuant to this Court’s Rule 29.6, as of July 2, 
2012, Solutia Inc. is a wholly-owned subsidiary of 
Eastman Chemical Company, a publicly held 
company (NYSE: EMN).  Pharmacia Corporation 
is a wholly-owned subsidiary of Pfizer Inc., a 
publicly held company (NYSE: PFE).  
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IN THE 

Supreme Court of the United States 
———— 

No. 12-____ 

———— 

SOLUTIA INC. AND PHARMACIA CORP., 
Petitioners,  

v. 

MCWANE, INC. et al., 
Respondents. 

———— 

On Petition for a Writ of Certiorari to the  
United States Court of Appeals  

for the Eleventh Circuit 

———— 

PETITION FOR A WRIT OF CERTIORARI 

———— 

Petitioners respectfully request that this Court 
grant the petition for a writ of certiorari to review the 
judgment of the United States Court of Appeals for 
the Eleventh Circuit in this case. 

OPINIONS BELOW 

The Eleventh Circuit’s March 6, 2012 opinion,  
App. 101a, is reported at 672 F.3d 1230.  The rele-
vant District Court opinions are reported at 726 
F.Supp.2d 1316, App. 36a, and unpublished but 
included at App. 1a and 34a, CV 03-PWG-1345-E 
(Docket Nos. 397 and 398) (N.D. Ala. June 10, 2008). 
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JURISDICTION 

The Eleventh Circuit issued its decision on March 
6, 2012.  An Application for Extension of Time to File 
Petition for Writ of Certiorari was filed on May 25, 
2012 (#11A1127), and granted by Justice Thomas 
extending the time to file a petition for a writ of 
certiorari to and including July 19, 2012.  This peti-
tion has been timely filed under the Court’s rules.  
The Court has jurisdiction pursuant to 28 U.S.C.  
§ 1254(1). 

STATUTORY PROVISIONS INVOLVED 

42 U.S.C. § 9607(a)(4)(B) provides in relevant part 
(emphasis added): 

Notwithstanding any other provision or rule of 
law, and subject only to the defenses set forth in 
subsection (b) of this section – . . . any person 
[liable under CERCLA]. . . shall be liable for –  

(A) all costs of removal or remedial action 
incurred by the United States Govern-
ment or a State or an Indian tribe not 
inconsistent with the national contin-
gency plan; 

(B) any other necessary costs of response 
incurred by any other person consis-
tent with the national contingency 
plan . . . . 

The full text of § 9607 is reprinted at App. 118a. 

42 U.S.C. § 9613(f)(3)(B) provides in relevant part: 

Any person who has resolved its liability to the 
United States or a State for some or all of a 
response action in an administrative or judicially 
approved settlement may seek contribution from 
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any person who is not party to a settlement 
referred to in paragraph (2). 

The full text of § 9613 is reprinted in the Appendix 
at App. 152a.1

STATEMENT OF THE CASE 

 

A. Petitioners’ Cleanup of Anniston, Alabama 

Between 1929 and 1971, the former Monsanto 
Company (now known as Pharmacia Corporation) 
and its predecessors operated a chemical plant in 
Anniston, Alabama (the “Anniston plant”).  The plant 
produced, among other products, polychlorinated 
biphenyls (“PCBs”).  After a series of corporate trans-
actions, the Petitioners Pharmacia Corporation and 
Solutia Inc. have interests in potential environmental 
liabilities at the Anniston plant and are referred to 
herein collectively as “Petitioners.”   

Since the late 1960s, Petitioners have performed 
extensive work to remove PCBs from the environ-
ment in Anniston, and eliminate the potential for  
any future releases of PCBs.  These efforts include 
capping two plant landfills, constructing a storm 
water management system, and removing sediment 
from a waterway known as the 11th Street ditch.  

The issues involved in this case came to light in  
the 1990s as Petitioners’ cleanup efforts expanded 
beyond the general vicinity of the Anniston plant and 
Petitioners began cleaning up residential and com-
mercial properties around Anniston in cooperation 
with the Alabama Department of Environmental 

                                            
1 For ease of reading hereafter, Petitioners will refer to the 

relevant provisions of CERCLA by their statutory section 
number rather than their United States Code section number.  
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Management but not under any written agreements.  
In these areas Petitioners encountered sporadic 
contamination and substantial amounts of contamin-
ated, non-native materials that inspection and analy-
sis showed to be spent foundry sand, fluff, and other 
contaminated fill materials and wastes.  There is no 
known pathway by which these materials could have 
migrated from the Anniston plant. 

Respondents Huron Valley Steel Corp., Walter 
Energy, Inc., United States Pipe & Foundry Co., 
McWane, Inc., FMC Corp., BEA Systems & Arma-
ments, LP, DII Industries, LLC, Mead Westvaco 
Corp., Phelps Dodge Industries, Inc., Southern Tool 
LLC and Scientific-Atlanta, Inc. all owned and 
operated other industrial facilities, mainly foundries, 
in Anniston, Alabama.  Petitioners have settled with 
McWane.  The basis for this lawsuit against the 
remaining Respondents is the PCB and lead contami-
nation which they discharged and disposed of in and 
around Anniston over at least sixty years. 

In 1999, the EPA began a program of sampling 
properties in West Anniston near the Anniston plant.  
In October 2000, Petitioners entered into an Admin-
istrative Order on Consent with the United States 
(the “2000 AOC”), under which Petitioners agreed to 
perform additional sampling and PCB cleanup activi-
ties in Anniston.  

In October 2001, Petitioners and EPA entered a 
second Administrative Order on Consent (“the 
Removal Order”) with EPA, Docket No. CER-04-
2002-3752.  Under the Removal Order, Petitioners 
agreed to perform a “removal action,” which involved 
Petitioners sampling for PCBs and lead and per-
forming removal activities related to PCBs (but not 
lead) at contaminated residential properties and 
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reimbursing the United States for its costs overseeing 
these activities.  While conducting cleanup activities, 
EPA and Petitioners continued to encounter PCB 
contamination associated with substantial amounts 
of spent foundry sand, fluff, and other contaminated 
fill materials and wastes.  In conducting the cleanup 
in Anniston, Petitioners discovered that historic and 
current foundries and other industries in Anniston 
had for many decades given away their contaminated 
spent waste materials for use as fill throughout the 
community.  They also learned that tests of Respon-
dents’ facilities showed the presence of significant 
amounts of PCBs and lead in Respondents’ wastes. 

On March 25, 2002, the United States filed the 
Consent Decree case in the Northern District of 
Alabama for the purpose of and contemporaneous 
with entering a Partial Consent Decree with Peti-
tioners.  United States v. Pharmacia Corp. et al., 
1:02-cv-749-PWG (N.D. Ala.).  On October 23, 2002, 
after notice and comment, Petitioners and the United 
States filed a proposed Revised Partial Consent 
Decree (the “Consent Decree”) with appendices and 
requested it be entered as the court’s final judgment.  
After several hearings, then-Chief Judge U.W. 
Clemon approved and entered the Consent Decree on 
August 4, 2003. 

The Consent Decree provided that the parties 
thereto “expressly reserve[] any and all causes of 
action (including, but not limited to, any right to con-
tribution) . . . which each Party may have with 
respect to any matter, transaction or occurrence 
relating in any way to the Site and/or the Anniston 
Lead Site.”  R2-72-19 at ¶ 38.  Judge Clemon later 
held that Petitioners “would not have agreed to the 
Consent Decree” without such reservation and the 
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preservation of Petitioners’ contribution rights was 
consistent with his determination that the Consent 
Decree was fair and reasonable.  

After the Court entered the Consent Decree, Peti-
tioners continued to perform sampling and, as 
needed, removal actions on residential properties in 
and around Anniston and continued to discover and 
document the presence of foundry and other indus-
trial wastes used as fill materials.  Petitioners were 
able to document that over 95% of the residential 
homes they remediated had yards containing con-
taminated foundry fill.  The physical transport and 
placement of these waste materials by the Respon-
dents is the only explanation for the contamination 
pattern.  Most of the residential homes remediated 
were far away and out of reach of the Anniston plant. 

On June 5, 2003, before the Consent Decree was 
entered, Petitioners filed this lawsuit against the 
Respondents, seeking recovery for sums that Petition-
ers had expended in the cleanup.  Count I sought 
contribution under CERCLA § 113(f).  Count II 
sought cost recovery under CERCLA § 107. 

In early May 2005, almost two years after Petition-
ers filed this suit, EPA entered into an Administra-
tive Agreement and Order on Consent with the 
Respondents (the “Foundry AOC”) based in large part 
on information supplied to EPA by Petitioners.  In 
the Foundry AOC, Respondents agreed to: reimburse 
EPA $3.25 million for its past response costs on a 
separate Anniston Lead Site; conduct sampling and 
removal activities at residential and certain other 
types of properties in designated areas in and around 
Anniston; and reimburse EPA for its future costs 
overseeing this work.  With respect to PCBs, the 
settling Respondents agreed to clean up some proper-
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ties with “commingled” soil contamination, but only 
when a property contained lead concentrations of at 
least 400 ppm. 

In exchange, the Foundry AOC provided that the 
settling Respondents were entitled to contribution 
protection on both the Lead and Anniston PCB Sites 
from Petitioners’ claims against Respondents for 
costs Petitioners incurred cleaning up PCBs and lead 
in Anniston.  The Foundry AOC consisted of a de 
minimis settlement for all PCBs in Anniston and a 
settlement for the foundries’ lead liability based on 
their agreement to clean up a limited number of lead 
contaminated properties in Anniston.  The net effect 
of the Foundry AOC was to give Respondents con-
tribution protection against Petitioners for both of 
the Anniston cleanup sites, including future reme-
diation not covered by the existing Partial Consent 
Decree entered into by Petitioners. 

EPA had been remediating residential properties 
contaminated with lead.  Petitioners did not agree to 
accept responsibility for lead contamination in Annis-
ton and the Partial Consent Decree did not require 
Petitioners to clean up the Anniston Lead Site. Thus, 
through the Foundry AOC, EPA traded Petitioners’ 
cleanup claims against the foundries in order to get 
the foundries to take over EPA’s portion of the Lead 
Site cleanup.2

                                            
2 In fact, an expert hired by the Respondents testified at a 

hearing under cross examination that PCBs and lead were 
associated with spent foundry materials. 

  Not surprisingly, the government 
entered into the Foundry AOC administratively to 
avoid judicial review of its determination of the 
foundries’ share of the Anniston cleanup.      
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Petitioners protested to Judge Clemon about this 

blatant violation of their rights under the Consent 
Decree, asking Judge Clemon to hold the government 
in contempt.  While Judge Clemon declined to do so, 
he did hold that the Foundry AOC was “a repudiation 
of the [Petitioners’] Consent Decree” and that, “upon 
motion by [Petitioners], this Court will suspend [Peti-
tioners’] obligations under the Consent Decree.”  App. 
15a-16a.  Petitioners did not avail themselves of this 
remedy because they did not want to delay the 
cleanup and because the Consent Decree is tied into a 
substantial Anniston tort settlement involving 
hundreds of millions of dollars to the residents of 
Anniston in compensation and healthcare benefits. 

Thus, although Petitioners dispute that the Con-
sent Decree covers their cleanup of foundry wastes, 
an issue that is not the subject of this petition, in 
addition to the tort settlement, it is indisputable that 
Petitioners have incurred tens of millions of dollars 
in response costs cleaning up residential and com-
mercial areas in Anniston.  However, because of the 
government’s administrative de minimis settlement 
with Respondents and the holdings below limiting 
Petitioners to a § 113 contribution claim, Petitioners 
are now barred from holding the Respondents res-
ponsible for the costs they have incurred cleaning up 
their wastes. 

B. The District Court Proceedings 

After Respondents entered into the Foundry AOC 
they filed motions for summary judgment arguing 
that Petitioners’ § 113 claims should be barred by the 
contribution protection provision in their settlement 
and arguing that Petitioners could not pursue § 107 
cost recovery claims because they are not “innocent” 
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parties.  On June 10, 2008, soon after this Court’s 
pivotal decision in Atlantic Research, the District 
Court dismissed Petitioners’ § 113 claims (App. 34a-
35a) but held that even though they were Potential 
Responsible Parties (“PRPs”) Petitioners could pur-
sue their § 107 claims.  App. 23a-25a.  In so holding, 
the court noted that the “‘plain terms of § 107(a)(4)(B)’ 
do not limit cost recovery to cost incurred voluntarily 
as opposed to those costs incurred as a result of 
recovery work done pursuant to a judgment.”  App. 
23a.  “If Congress had intended to limit § 107(a)(4)(B) 
claims to only those parties with costs not subject to 
a civil action under § 106 or 107(a), it was capable of 
saying so.”  App. 24a.  (emphasis in original).  The 
district court had jurisdiction pursuant to CERCLA, 
42 U.S.C. § 9613(b).  The district court certified its 
ruling for interlocutory appeal under 28 U.S.C.  
§ 1292(b), but the Eleventh Circuit declined to hear 
the appeal. 

In 2009, nearing the close of costly fact discovery, 
Respondents and the EPA began clamoring for the 
district court to reconsider its ruling that Petitioners 
could have § 107 cost recovery claims and, on July 2, 
2010, the court reversed itself.  Although neither this 
Court nor the Eleventh Circuit had issued any new 
rulings on the issue, the district court ruled that 
“Congress intended § 113(f) contribution to serve as 
the exclusive remedy for a party to recoup its own 
costs incurred in performing a cleanup pursuant to a 
judgment, consent decree or settlement that gives 
rise to contribution rights under § 113(f).”  App. 87a.  
This reversal essentially denied Petitioners all 
avenues to recover monies spent under the Consent 
Decree remediating other parties’ wastes. 
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C. The Appeal to the Eleventh Circuit 

On March 6, 2012, the Eleventh Circuit affirmed 
holding that because Petitioners entered into the 
Consent Decree with the United States, their exclu-
sive remedies were contribution claims under § 113(f) 
and dismissed their § 107 cost recovery claims.  The 
Eleventh Circuit started by noting that this Court 
had explained in two recent decisions that § 113 and 
§ 107 provide a “distinct right of action” and that 
“[c]leanup costs incurred voluntarily and directly  
by a party are recoverable only under § 107(a)(4)(B), 
even if the claimant is not entirely innocent under 
CERCLA.”  App. 106a-107a, referencing Cooper 
Industries, Inc. v. Aviall Services, Inc., 543 U.S. 157 
(2004) and citing Atlantic Research, 551 U.S. at 139.  
The Eleventh Circuit also noted that it believed § 107 
imposes joint and several liability and that § 113(f) is 
based on the common law concept that a plaintiff 
“paid more than his or her proportionate share” of 
liability.  App. 107a, citing Atlantic Research, 551 
U.S. at 138. 

Next, the Eleventh Circuit stated that “[s]ection 
113 of CERCLA contains additional provisions that 
define the scope of available remedies under § 107 
and § 113(f).”  App. 107a, citing § 113(f)(2) contribu-
tion protection and § 113(g) statute of limitations for 
§ 107 claims and § 113 claims (emphasis added).  The 
Eleventh Circuit noted that this Court expressly 
declined to decide the issue of “whether a party who 
incurs direct cleanup costs pursuant to a consent 
decree following a CERCLA lawsuit under § 106 or  
§ 107 may bring an action to recover those costs 
under § 107(a).”  App. 107a-108a, citing 551 U.S. at 
139 n.6. 
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Turning to the issue in footnote 6 of Atlantic 

Research, the Eleventh Circuit noted that other cir-
cuits had decided that § 113(f) was the “exclusive 
remedy for a liable party compelled to incur response 
costs pursuant to a . . . consent decree.”  App. 108a 
(internal quotations and citations omitted).  Further, 
the Eleventh Circuit noted that it had held in the 
past that a consent decree under CERCLA provides a 
party a right to contribution under § 113(f).  App. 
108a citing Atlanta Gas Light Co. v. UGI Utilities, 
Inc. 463 F.3d 1201, 1203-04 (11th Cir. 2006). 

Then, without once quoting the language of  
§ 107(a)(4)(B), the Eleventh Circuit brushed aside 
Petitioners’ argument that there is no language in 
either § 107 or § 113 to suggest that § 107(a) and  
§ 113(f) are mutually exclusive remedies on the basis 
that “CERCLA must ‘be read as a whole,’ such that 
its remedies remain ‘clearly distinct.’”  App. 109a 
citing Atlantic Research, 551 U.S. at 138.  The Elev-
enth Circuit reasoned that allowing a party who 
incurs costs under a consent decree to have a § 107(a) 
cost recovery claim would: 1) circumvent the different 
statutes of limitations; 2) thwart contribution protec-
tion of settling parties; and 3) allow parties like Peti-
tioners to impose joint and several liability against 
Respondents who cannot assert § 113 contribution 
counterclaims because of Petitioners’ Consent Decree.  
App. 109a-110a.  Last, the Eleventh Circuit reasoned 
that it must “deny the availability of a § 107(a) 
remedy” to a party with a consent decree “to ensure 
the ‘continued vitality of the precise and limited right 
to contribution.’”  App. 110a citing to Morrison 
Enterprises, LLC, v. Dravo Corp., 638 F.3d 594, 603 
(8th Cir. 2011); accord Niagara Mohawk Power Corp. 
v. Chevron U.S.A., Inc., 596 F.3d 112, 128 (2nd Cir. 
2010).  All of these arguments had been reviewed and 
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discussed in this Court’s prior opinions and either 
rejected or distinguished in favor of CERCLA’s pre-
cise language.  The rationale of the trial court and 
the Eleventh Circuit is precisely the argument con-
sistently rejected by this Court.  551 U.S. at 137-40.   

Further, although the Eleventh Circuit acknowl-
edged that this case involves the issue of whether a 
party who directly incurred cleanup costs could 
pursue a § 107 claim, App. 106a, it made no effort to 
harmonize its analysis with this Court’s distinctions 
that a § 113 contribution claim arises when a party 
“reimburses other parties for costs that those parties 
incurred” and a § 107 cost recovery claim “permits 
cost recovery (as distinct from contribution) by a 
private party that has itself incurred cleanup costs.”  
551 U.S. at 139. 

REASONS FOR GRANTING THE WRIT 

The petition in this case should be granted for 
three reasons:  1) to reconfirm the Court’s interpreta-
tion of the plain language of CERCLA and the 
concepts of cost recovery and contribution set out in 
the Court’s ruling in Atlantic Research; 2) because 
the question presented is causing extensive confusion 
among the courts, parties considering entering into 
agreements to conduct cleanups, and the United 
States; and 3) because the availability of § 107(a) cost 
recovery under CERCLA is an issue of exceptional 
importance relevant to the fundamental goal of 
CERCLA of encouraging private party cleanups. 

In 1986, Congress enacted the Superfund Amend-
ments and Reauthorization Act (SARA), adding 
CERCLA § 113(f), which provided express rights  
of contribution under certain circumstances.  After 
SARA, most courts held that the § 107(a) remedy was 
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limited to “innocent” parties – i.e., parties that had 
not contributed to the release.  E.g., Dico, Inc. v. 
Amoco Oil Co., 340 F.3d 525, 531 (8th Cir. 2003). 

This Court has directly addressed the proper inter-
pretation of § 113(f) and § 107(a)(4)(B) on two occa-
sions.  In Cooper Industries, Inc. v. Aviall Services, 
Inc., 543 U.S. 157 (2004), the Court unanimously 
held that § 113(f) contribution was not available to a 
party that had not itself been sued under § 106 or  
§ 107(a).  It reserved the issue of whether § 107(a) 
cost recovery was available.  Two Justices would have 
reached that issue and held that it was. 

The second case was United States v. Atlantic 
Research Corp., 551 U.S. 128 (2007), which held that 
a PRP that had incurred response costs but had not 
been sued could seek cost recovery under § 107(a).  
The Court reserved the issue of whether a PRP that 
had incurred response costs pursuant to a settlement 
(e.g., a consent decree or administrative order) could 
recover under § 107(a): 

We do not suggest that §§ 107(a)(4)(B) and 113(f) 
have no overlap at all. For instance, we recognize 
that a PRP may sustain expenses pursuant to a 
consent decree following a suit under § 106 or  
§ 107(a). See, e.g., United Technologies Corp. v. 
Browning-Ferris Industries, Inc., 33 F.3d 96, 97 
(C.A. 1 1994).  In such a case, the PRP does not 
incur costs voluntarily but does not reimburse 
the costs of another party. We do not decide 
whether these compelled costs of response 
are recoverable under § 113(f), § 107(a), or 
both. 

551 U.S. at 139, n. 6 (citation omitted and emphasis 
added).  That is the exact issue in this case. 
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I. The Eleventh Circuit’s Interpretation of 

CERCLA Contradicts Aviall and Atlantic 
Research. 

Both Aviall and Atlantic Research made it crystal 
clear that courts must interpret CERCLA based on 
the language in the statute rather than overarching 
public policy concerns.  The Eleventh Circuit’s opin-
ion in the instant case does exactly the opposite.  It 
focuses entirely on the statutory purpose and ignores 
the text of CERCLA. 

The court of appeals in Aviall focused its attention 
on the statutory purpose, rather than the “dissent’s 
narrow textual interpretation.”  Aviall Services, Inc. 
v. Cooper Indus., Inc., 312 F.3d 677, 681 (5th Cir. en 
banc 2002), rev’d, 543 U.S. 157 (2004).  This Court 
held that the purpose was irrelevant: 

Given the clear meaning of the text, there is no 
need to resolve this dispute or to consult the 
purpose of CERCLA at all.  As we have said:  It 
is ultimately the provisions of our laws rather 
than the principal concerns of our legislators by 
which we are governed. 

543 U.S. at 167 (citations and internal punctuation 
omitted). 

Viewed strictly from a policy perspective, the result 
in Aviall is an odd one:  a PRP that voluntarily 
remediates a CERCLA site cannot seek contribution 
under § 113(f).  But it is a result compelled by the 
plain text of the statute:  § 113(f)(1) “authorizes con-
tribution claims only ‘during or following’ a civil 
action,” and Aviall had not been subject to such a 
suit.  543 U.S. at 168. 
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Prior to Aviall, there was “overwhelming authority 

in the circuit courts” that a PRP’s only remedy was a 
§ 113(f) action for contribution; only “innocent” 
parties could seek cost recovery under § 107(a).  Dico, 
340 F.3d at 531.  The rationale for this rule, however, 
had nothing to do with the text of the statute.  In 
Atlantic Research, this Court held that the “plain 
terms of § 107(a)(4)(B) allow a PRP to recover costs 
from other PRPs.”  551 U.S. at 141.  For this holding, 
the Court simply read the language of § 107, which 
states that a party responsible under CERCLA is 
liable for all response costs incurred by the govern-
ment and: 

[A]ny other necessary costs of response incurred 
by any other person consistent with the national 
contingency plan. 

42 U.S.C. § 9607(a)(4)(B).  Consequently, “the statute 
provides Atlantic Research with a cause of action.”  
Id. 

In the instant case, despite Petitioners’ focus on the 
plain language of the statute, the Eleventh Circuit 
failed to even analyze the language of § 107(a)(4)(B) 
or § 113(f) and merely held that “CERCLA must ‘be 
read as a whole,’ such that its remedies remain 
‘clearly distinct.’”  App. 109a citing Atlantic Research, 
551 U.S. at 135, 138.  Stringing these two quotes 
from Atlantic Research together misrepresents this 
Court’s analysis.  First, this Court noted that stat-
utes must be “read as a whole” in comparing subpar-
agraph (B) with subparagraph (A) of § 107(a)(4).  
This was in response to the United States’ interpreta-
tion that the phrase “any other person” in subpara-
graph (B) meant any person not identified as a PRP 
in §§ 107(a)(1)-(4).  Thus, the United States was 
attempting to defend its position that a party must be 
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“innocent” to pursue a cost recovery claim.  The Court 
found that the United States’ interpretation made 
“little textual sense.”  551 U.S. at 136.   

Second, the Court’s statement that § 107 and  
§ 113(f) provide two “clearly distinct” remedies was 
made in finding that the United States was 
incorrectly using “the word ‘contribution’ as if it were 
synonymous with any apportionment of expenses 
among PRPs.”  551 U.S. at 138.  In rejecting this 
usage, the Court clearly spelled out the difference 
between § 107(a) cost recovery claims and § 113(f) 
contribution claims.  551 U.S. at 138-139.  Also, 
although some of the lower courts have completely 
relied on the statement that the remedies are “clearly 
distinct,” the Court also stated, “We do not suggest 
that §§ 107(a)(4)(B) and § 113(f) have no overlap at 
all.”  Id. at 139 n.6. 

The statement above is the sum total of the 
Eleventh Circuit’s interpretation of the statute; how-
ever, a simple dissection of what this Court was 
referencing in those statements shows that the 
Eleventh Circuit distorted the Court’s holding in 
Atlantic Research. 

Otherwise, the Eleventh Circuit focused on a sup-
posed statutory purpose – “To ensure the continued 
vitality of the precise and limited right to con-
tribution Congress set forth in § 113.”  App. 110a.  
Similarly, as discussed above, the Court emphasized 
the exact policy arguments made by the United 
States in Atlantic Research for why a party who 
voluntarily conducted a cleanup should not be able to 
pursue cost recovery.  Those policy arguments were 
specifically rejected by this Court and cannot trump 
the plain language of the statute.  
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Analyzing the plain language, the Eleventh Circuit 

should have reached the opposite conclusion.  SARA 
did not amend one word of § 107.  Nor did SARA pur-
port to make § 113(f) exclusive.  It provided that 
PRPs “may seek contribution” under § 113(f) and  
§ 113(f)(3)(B), not that they may only seek contribu-
tion under that subsection.  Congress could have 
expressly provided that § 113 limits the availability 
of claims under § 107 but, instead, it chose per-
missive language.  Further, if PRPs could seek cost 
recovery from other PRPs under § 107 before SARA, 
as most cases held, nothing in SARA abrogated or 
limited such claims. The Eleventh Circuit and other 
circuit courts are reading a limitation into the statute 
that is quite simply not in its text. 

The opinion below ignores the text of the statute 
and regulation in favor of the perceived policy bene-
fits of making § 113(f) the exclusive means for a PRP 
to recover some or all of its costs incurred in remedi-
ating contaminated sites.  That is an impermissible 
judicial rewrite of the statute that conflicts directly 
with Aviall and Atlantic Research. 

The amazing dichotomy is the fact that this Court 
in footnote 6 of Atlantic Research identified this very 
issue without deciding it because it simply did not 
need to.  However, several appellate courts are 
ignoring that this Court, although not deciding this 
very issue, in fact, did specify the methodology for 
deciding it – you look to the plain language of the 
statute.  
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II. The Question Presented in This Case  

is Causing Extensive Confusion Among 
Courts, Parties Considering Entering into 
Agreements to Conduct Cleanups, and the 
United States. 

Although the circuit courts to address the issue 
have incorrectly decided that a party who incurs costs 
pursuant to a CERCLA consent decree must be 
limited to a § 113(f) contribution claim, not all courts 
have agreed.  Further, this issue has caused confu-
sion and some truly strained logic in the lower courts. 

First, not all courts have followed the herd in 
limiting a party who incurs response costs pursuant 
to an administrative settlement or consent order to a 
§ 113(f) contribution action.  As one lower court noted 
quoting this Court, “One of CERCLA’s main purposes 
is to ‘encourage private parties to assume the finan-
cial responsibility of cleanup by allowing them to 
seek recovery from others.’”  United States v. Phar-
macia Corp., 713 F.Supp.2d 785, 790 (S.D. Ill. 2010) 
(citing W.R. Grace & Co.-Conn. v. Zotos Int’l, Inc., 559 
F.3d 85, 94 (2d Cir. 2009) quoting Key Tronic Corp. v. 
United States, 511 U.S. 809, 819 n. 13, 114 S.Ct. 
1960, 128 L.Ed.2d 797 (1994)).  Thus, allowing 
Crossclaim Plaintiffs’ § 107(a) cost recovery action to 
proceed neither contravenes the Supreme Court’s 
current interpretation of CERCLA, nor one of act’s 
fundamental purposes.”  Pharmacia, 713 F.Supp.2d 
at 790 (internal citations omitted).  Further, the court 
stated, “In reality, both the circuit courts and many 
district courts are deeply divided on this specific 
issue.”  Id. at 789-790 citing see, e.g., W.R. Grace & 
Co.-Conn. v. Zotos Int’l, Inc., 559 F.3d 85 (2d Cir. 
2009) (holding “that parties who have not been sub-
ject to a civil action under section 106 or section 107 
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but who have remediated a contaminated site pursu-
ant to a consent order entered with a state agency 
may bring a cause of action to recover necessary costs 
of response under CERCLA section 107(a)”), cf. ITT 
Industries, Inc. v. BorgWarner, Inc., 506 F.3d 452, 
461 (6th Cir. 2007) (finding that an Administrative 
Order on Consent with EPA does not constitute  
an administratively approved settlement and, as a 
result, a party may use § 107(a) to recover costs 
incurred under such settlement); see also, Appleton 
Papers, Inc. v. George A. Whiting Paper Co., 572 
F.Supp.2d 1034 (E.D.Wis.2008); cf. City of Waukegan, 
Illinois v. Nat’l Gypsum Co., No. 07 C 5008, 2009  
WL 4043295 (N.D.Ill. Nov. 20, 2009) (Distinguishing 
Appleton Papers because Waukegan had allegedly 
incurred additional costs beyond the scope of two 
consent decrees, with the U.S. EPA and the State of 
Illinois, finding this to be enough to survive a motion 
to dismiss). 

Second, the lower courts have struggled with 
determining whether cleanups are “voluntary” or 
“compelled.”  The United States is intent on limiting 
the availability of § 107 claims as much as possible 
after Atlantic Research.  CERCLA defendants are, of 
course, happy that the government will help them 
potentially avoid liability. 

As a result, even where it is undisputed that a 
party incurred response costs itself, courts have had 
to parse through arguments regarding whether a 
cleanup is “voluntary” or, alternatively, whether 
certain types of settlement agreements constitute 
CERCLA settlements.  As an example, the Second 
Circuit found that a party that had agreed to incur 
response costs as part of an administrative settle-
ment with the New York State Department of 
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Environmental Conservation could not pursue a  
§ 113(f)(3)(B) contribution claim but could pursue a  
§ 107 claim.  W.R. Grace & Co.-Conn. v. Zotos Int’l, 
Inc., 559 F.3d 85, 90 (2d Cir. 2009).  Citing this 
Court’s decision in Atlantic Research “that section 
107(a) is not limited solely to ‘innocent’ parties,” the 
Second Circuit correctly pointed out that similarly 
“section 107 does not specify that only parties who 
‘voluntarily’ remediate a site have a cause of action.”  
559 F.3d at 92.  Also, the Second Circuit was con-
cerned that a decision denying the plaintiff a 
CERCLA claim would discourage parties from 
agreeing to conduct cleanups, “We find no basis for 
interpreting CERCLA in a way that would discourage 
parties from entering agreements with the states to 
ensure a proper cleanup.”  Id. at 95.   

However, fundamentally, although the court did 
not note the irony, one of the key rationales in W.R. 
Grace for allowing the plaintiff to pursue a § 107 
claim was that the party had not entered into a 
CERCLA settlement.  Thus, the message to practi-
tioners is – “don’t agree to conduct cleanups under 
CERCLA.”  A few district courts have similarly 
allowed parties to pursue § 107 claims under 
CERCLA when they have directly incurred cleanup 
costs under agreements with states, rather than the 
federal government.  See Ford Motor Co. v. Michigan 
Cosolidated Gas Co., 2009 WL 3190418, *6-*9 (E.D. 
Mich. 2009); Ashland, Inc. v. Gar Electroforming, 729 
F.Supp.2d 526, 542-44 (D.R.I. 2010); Queens West 
Development Corp. v. Honeywell Int’l, Inc., No 10-
4876, 2011 WL 3625137 at *3-*5 (D.N.J. Aug. 17, 
2011); New York v. Solvent Chemical Co., Inc., 685 
F.Supp.2d 357, 425 (W.D.N.Y. 2010) (allowing both  
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§ 113(f) and § 107 claims to proceed where plaintiff 
incurred costs under state consent orders).3

Third, in an opinion with particularly perverse 
consequences, the Third Circuit issued a decision 
encouraging parties to not sign on to CERCLA set-
tlements with the government.  Instead, the Third 
Circuit encouraged PRPs to refuse to participate and 
then agree to fund a trust set up by the PRP group to 
fund the costs of a cleanup.  In Agere Systems, Inc. v. 
Advanced Environmental Technology Corp., 602 F.3d 
204 (3d Cir. 2010), two parties sought cost recovery 
under § 107.  One of the plaintiffs was a signatory to 
one of the consent decrees at issue; the other party 
was not a signatory to either consent decree.  Id. at 
224.  Neither party had been sued.  Id.  However, 
both parties had entered into private settlement 
agreements with the parties who had signed on to the 
government settlements in which they agreed to 
contribute to group trust accounts that funded work 
under the consent decrees.  Id. 

 

                                            
3 Two courts have engaged in an even more tortured analysis 

to find that parties who entered into private settlements could 
not pursue § 107 cost recovery claims.  See Agere Systems, Inc. v. 
Advanced Envtl. Tech. Corp., 602 F.3d 204, 225 (3d Cir.2010) 
and Trinity Industries, Inc. v. Chicago Bridge and Iron Co., 2012 
WL 1134039, *5 (W.D. Pa. April 4, 2012).  In those cases, the 
courts found that “incurred” means “a bill one obligates oneself 
to pay.”  602 F.3d at 225.  The Trinity court found that to mean 
that a party could not pursue a § 107 claim when it conducted a 
remediation under a consent order because that was not 
“voluntary” action.  If these courts are correct, courts will need 
to gauge a party’s intent to decide whether it “incurred” res-
ponse costs, which is absolutely unnecessary and not supported 
by the statute.  There is no need for these mental gymnastics if 
the courts would only read the plain language of § 107(a)(4)(B) 
and follow Atlantic Research.   

http://elibraries.westlaw.com/find/default.wl?mt=Westlaw&db=506&tc=-1&rp=%2ffind%2fdefault.wl&sp=hbs-3012&findtype=Y&ordoc=2027452779&serialnum=2021724415&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=A62893EA&referenceposition=225&rs=EW1.0�
http://elibraries.westlaw.com/find/default.wl?mt=Westlaw&db=506&tc=-1&rp=%2ffind%2fdefault.wl&sp=hbs-3012&findtype=Y&ordoc=2027452779&serialnum=2021724415&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=A62893EA&referenceposition=225&rs=EW1.0�
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Based on these circumstances, the Third Circuit held 

that both parties could invoke § 107 for the costs they 
incurred under the private settlement agreements on 
the bases that the parties had “incurred” response 
costs, did not have § 113(f) contribution claims, and 
that the holding was buttressed by the Supreme 
Court’s description of § 107(a) and § 113(f) as 
“overlapping remedies.”  Id. at 226.  Specifically, the 
Third Circuit stated, “it would be a stretch to 
describe the remedies as ‘overlapping’ if they are 
actually intended to exclude an entire group of PRPs 
from both remedies.”  Id. (internal citations omitted). 

On the other hand, the Third Circuit found that the 
parties who signed on to consent decrees with the 
United States to perform the cleanup, like Petitioners 
in this case, could not pursue § 107 cost recovery 
claims.  Id. at 229.  The Third Circuit’s rationale was 
that the parties were limited to § 113(f) claims 
because the consent decrees included contribution 
protection and, therefore, the defendants would not 
be able to pursue counterclaims for contribution.  Id. 
at 228-229.  First, there is nothing in the statute that 
compels this result – again, § 113 does not contain 
any language that it is an exclusive remedy.  Second, 
the Third Circuit’s fears about an inequitable alloca-
tion of liability are unfounded.  Section 107 may 
authorize joint and several liability but the words in 
the statute “do not compel it,” so that “allowing 
Atlantic’s claim for direct recovery under § 107 is 
entirely consistent with the text and purpose of 
CERCLA.”  Atlantic Research, Inc. v. United States, 
459 F.3d 827, 835 (8th Cir. 2006), aff’d, 551 U.S. 128 
(2007).  As EPA itself has recognized, a cost recovery 
action under § 107 would not necessarily “impose 
joint and several liability on” Respondents.  Br. at 24 
n.11, Brief of United States as Amicus Curiae Sup-
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porting Appellees, filed July 1, 2011 in Eleventh 
Circuit Case No. 10-15639-DD.  Thus, the Third 
Circuit and other courts are rewriting the statute to 
address a spurious concern.  Overall, the court’s logi-
cal maneuvers underscore the easy answer – the 
courts should follow the plain language of CERCLA 
and the definitions of contribution and cost recovery 
in Atlantic Research and allow parties who incur 
response costs to pursue § 107 cost recovery claims. 

Fourth, the trend in the circuit courts encourages 
parties to wait to conduct cleanups until they are 
issued Unilateral Administrative Orders (“UAOs”) 
under § 106 of CERCLA.  A UAO is not a “civil 
action” under § 113(f)(1) or an administrative or judi-
cially approved settlement under § 113(f)(3)(B).  See 
Pharmacia Corp. v. Clayton Chemical Acquisition, 
LLC, 382 F.Supp.2d 1079, 1086 (S.D. Ill. 2005).  
Thus, a party who cleans up under a UAO has a  
§ 107 claim.  Thus, rather than encouraging parties 
to settle, parties must consider refusing to conduct a 
cleanup until they are ordered to proceed.  Again, 
this undermines CERCLA’s goal of encouraging early 
private party cleanups. 

Finally, the United States will point to the 
language of § 113(f)(3)(B), which provides a contri-
bution action for parties who resolve liability for 
“some or all of a response action or for some or all of 
the costs of such action in an administrative or 
judicially approved settlement . . . .”  They will argue 
that this section also provides an action for a party 
who directly incurs costs conducting the cleanup.  
However, even assuming this is a correct reading of 
this language, nowhere in § 113 (or in CERCLA for  
 



24 
that matter) is there express language that a party 
cannot have both a § 107 action and a § 113(f) claim.  
There is no reason to write this language into the 
statute.  The Court should take this case and confirm 
the plain language of the statute – a PRP who incurs 
response costs has a § 107 claim. 

III. The Availability of § 107 Cost Recovery is 
an Issue of Exceptional Importance. 

Given the breadth of CERCLA, almost every 
CERCLA site involves more than one PRP and often 
dozens of PRPs.  So the issue of how response costs 
will be allocated among those parties affects virtually 
every CERCLA site.  As the government put it in its 
petition for certiorari in Atlantic Research: 

The question whether a PRP can bring an action 
against another PRP under Section 107(a) is a 
recurring one of great importance to the opera-
tion of CERCLA. 

United States v. Atlantic Research Corp., 2006 WL 
3024300, at * 24 (U.S. Oct. 24, 2006). 

The proper resolution of that question is essential 
to serving one of CERCLA’s principal objectives:  to 
“encourage private parties to assume the financial 
responsibility of cleanup by allowing them to seek 
recovery from others.”  Key Tronic Corp. v. United 
States, 511 U.S. 809, 819 n. 13, 114 S.Ct. 1960, 128 
L.Ed.2d 797 (1994) (internal punctuation omitted).  
In this case, Petitioners accepted responsibility for 
performing a remedy knowing full well that they 
were obligating themselves to perform remediation of 
other parties’ waste materials, even though Petition-
ers had not completely identified the nature of those 
wastes and the exact sources.  The Anniston commu-
nity was served by Petitioners’ willingness to move 
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forward without the other parties being involved 
because the cleanup was not delayed.  Moreover, 
because Petitioners willingly entered into the 
Consent Decree, EPA was able to be involved with 
and supervise Petitioners’ cleanup efforts.  If the 
Eleventh Circuit’s decision stands, Petitioners’ 
reward for settling and not refusing to clean up other 
parties’ wastes is that they now have no right to pur-
sue Respondents and have their day in court as to 
who truly contaminated the Anniston community.  
This is the outcome even though Petitioners expressly 
reserved their rights to pursue other parties in the 
Consent Decree, as found by Judge Clemon who 
entered it as his final judgment.  This result violates 
one of the most fundamental goals of CERCLA – 
encouraging private party cleanups. 

Even before SARA, EPA recognized the importance 
of private party cleanups.  For example, in guidance 
in 1985, EPA recognized that:  

Fund-financed cleanups, administrative action 
and litigation will not be sufficient to accomplish 
CERCLA’s goals, and that voluntary cleanups 
are essential to a successful program for cleanup 
of the nation’s hazardous waste sites.  The 
Agency is therefore re-evaluating its settle-
ment policy, in light of three years experience 
with negotiation and litigation of hazardous 
waste cases, to remove or minimize if possible 
the impediments to voluntary cleanup. 

*  *  * 

An effective program depends on a balanced 
approach relying on a mix of Fund-financed  
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cleanup, voluntary agreements reached 
through negotiations, and litigation. 

Lee M. Thomas and F. Henry Habicht II, U.S. EPA, 
Interim CERCLA Settlement Policy (OSWER Direc-
tive No. 9835.0) (Dec. 5, 1984), published at 50 Fed. 
Reg. 5034, 5035 (Feb. 5 1985) (emphasis added).  
Thus, EPA has always viewed private party cleanups 
as essential and, in fact, viewed cleanups pursuant to 
settlements as “voluntary.” 

After SARA, private party cleanups have been 
hailed as one of the great successes of the Superfund 
program.  For example, when reporting on Superfund 
in 1988, then Acting Assistant Administrator Timo-
thy Fields, Jr. stated that “responsible parties are 
performing or funding approximately 75% of Super-
fund long-term cleanups, saving taxpayers more than 
$12 billion to date.”  Hearing Before the Subcomm. on 
Finance and Hazardous Materials, (Feb. 4, 1998), 
available at http://www.epa.gov/superfund/action/ 
congress/test0204.htm.  Similarly, then Assistant 
Administrator Steven A. Herman emphasized that 
“responsible parties play a vital, and in our view, 
irreplaceable role in cleaning up the nation’s 
Superfund sites.”  Hearing Before the Subcomm. on 
Commerce, Trade and Hazardous Materials of the 
Sen. Comm. on Commerce (July 18, 1995), (Serial No. 
104-54), available at http:// babel.hathitrust.org/cgi/ 
pt?id=pst. 000025256697. 

In 2009 alone, EPA reported private parties agreed 
to conduct $1.99 billion in future response work.4

                                            
4  U.S. EPA, Superfund National Accomplishments Summary 

Fiscal Year 2009, http://www.epa.gov/superfund/accomp/num 
bers 09.html. 

  
Since 2005, EPA has reported private party commit-
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ments to future response work totaling approxi-
mately $5.5 billion.5

Given the goal of promoting private party cleanups, 
one of the most significant incentives for private 
parties, such as Petitioners, to agree to work with the 
government to investigate a site and conduct a 
cleanup is the right to pursue other PRPs to recover 
its costs.  Limiting such a party to contribution under 
§ 113(f) weakens that incentive because the govern-
ment can (and will) unilaterally settle the govern-
ment’s claim with recalcitrant parties to protect them 
from the performing party’s contribution claim.   

  EPA was correct in 1984 when it 
recognized that encouraging settlements covering 
private party cleanups was essential to the successful 
cleanup of the nation’s hazardous waste sites. 

The instant case presents a clear opportunity to 
resolve, once and for all, the correct scope of § 107(a).  
As the government put it in its petition in Atlantic 
Research: 

[T]he continued uncertainty concerning the 
availability of an action for cost recovery under 
Section 107(a) is resulting in the significant 
expenditure of judicial and party resources, espe-
cially given the complex and time-consuming 
nature of CERCLA litigation.  In some cases, it 
appears that such uncertainty may be deterring 

                                            
5 Id.; U.S. EPA, Superfund National Accomplishments Sum-

mary Fiscal Year 2008, http://www.epa.gov/superfund/accomp/ 
numbers08.htm; U.S. EPA, Superfund National Accomplish-
ments Summary Fiscal Year 2007, http://www.epa.gov/super 
fund/accomp/numbers07.htm; U.S. EPA, Superfund National 
Accomplishments Summary Fiscal Year 2006, http://www.epa. 
gov/superfund/accomp/numbers06.htm; U.S. EPA, Superfund 
National Accomplishments Summary Fiscal Year 2005, http:// 
www.epa.gov/superfund/accomp/ numbers05.htm. 
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PRPs from entering into settlements with the 
government. 

2006 WL 3024300, at *25.  That statement is just as 
true today as it was in 2006. 

CONCLUSION 

For these reasons, Petitioners respectfully request 
that the Court grant the petition and decide the issue 
it left open in Atlantic Research.  The Court’s decision 
would end the journey that began with Cooper Indus-
tries, and finally and conclusively clarify private 
party rights to seek cost recovery under CERCLA. 

Respectfully submitted, 

MARK G. ARNOLD 
Counsel of Record 

JOSEPH G. NASSIF 
JASON A. FLOWER 
HUSCH BLACKWELL LLP 
190 Carondelet Plaza, Suite 600 
St. Louis, MO  63105 
(314) 480-1500 
mark.arnold@huschblackwell.com 

Attorneys for Petitioners, Pharmacia 
Corporation and Solutia Inc. 
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APPENDIX A 

UNITED STATES DISTRICT COURT  
NORTHERN DISTRICT OF ALABAMA  

EASTERN DIVISION  
[Filed June 10, 2008] 

———— 

CV 03-PWG-1345-E 

———— 

SOLUTIA INC; PHARMACIA CORPORATION, 
Plaintiffs, 

vs. 

MCWANE, INC., A/K/A UNION FOUNDRY, M & H VALVE; 
WALTER INDUSTRIES, INC., F/K/A US PIPE AND 

FOUNDRY COMPANY, TC KING PIPE AND FITTINGS CO.; 
UNITED STATES PIPE AND FOUNDRY CO., INC.;  

US CASTINGS; MEADWESTVACO CORP., F/K/A MEAD 
CORP., UNION FOUNDRY, WOODWARD IRON, ALABAMA 

PIPE COMPANY, LYNCHBURG FOUNDRY, STANDARD 
FOUNDRY, ANNISTON FOUNDRY; FMC CORP.,  

F/K/A KILBY STEEL; UNITED DEFENSE, LP; AMCAST 
INDUSTRIAL CORP., A/K/A LEE BRASS CO.; PHELPS 

DODGE INDUSTRIES, INC., F/K/A LEE BROTHERS CO., 
INC.; HALLIBURTON CO., F/K/A DRESSER INDUSTRIES,  
M &H VALVE CO.; THE WALWORTH CO., F/K/A M & H 

VALVE CO.; KILBY STEEL CO. INC.; SCIENTIFIC-
ATLANTA, INC., F/K/A SOUTHERN TOOL; HURON VALLEY 

STEEL CORP.; TULL CHEMICAL CO., INC.; CARRIER 
RESEARCH INC.; LEE BRASS CO., A UNIT OF AMCAST;  

DII INDUSTRIES, LLC; SOUTHERN TOOL CORP.; 
RANSOM INDUSTRIES 

Defendants. 
———— 
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MEMORANDUM OPINION  

This case is presently pending before the court on 
Motions for Summary Judgment filed by the Settling 
Defendants:1 FMC Corp., DII industries, Huron 
Valley Steel Corp., McWane, Inc.,2

                                            
1 The term Settling Defendants is capitalized to identify these 

defendants as a discrete subgroup of defendants seeking 
summary judgment not on the merits of the action, but upon a 
claim of preemption with respect to the complaint because of 
agreements reached with the Environmental Protection Agency. 
The effect of these agreements is discussed below. Moreover, 
because each member of the subgroup has consented to the 
jurisdiction of the magistrate judge for consideration of these 
motions as have the plaintiffs, this disposition is entered as 
final. See 28 U.S.C. § 636(c)(1) & (3). “(1) ([Magistrate Judges] 
may conduct any or all proceedings in a . . . civil matter and 
enter judgment in the case.)” “(3) (. . . an aggrieved party may 
directly appeal to the appropriate U.S. Court of Appeals.)” This 
order finally resolves the motions for summary judgment 
between affected parties. Other claims in this action between 
plaintiffs and the non-Settling Defendants remain. The 
plaintiffs and the Settling Defendants would appear to benefit 
from a Rule 54(b) order in this action. The parties are entitled to 
an immediate review of the conclusions reached here in light of 
the unique legal issues. There appears to be no just reason to 
delay appellate consideration. Given the extensive costs to be 
incurred by all parties in this action the ruling should be 
reviewed expeditiously to resolve the questions of law. The court 
will entertain a motion to enter judgment in accordance with 
Rule 54(b) should the parties request such an order. 

 Mead-Westvaco 
Corp., Phelps Dodge Industries, Inc., United Defense, 
United States Pipe and Foundry Co., and Walter 
Industries. (Doc. 295.) Defendants Scientific Atlanta 
and Southern Tool have filed Motions for Partial 
Summary Judgment. (Docs. 355, 356.) Plaintiffs, 

2 McWane Inc. brings this summary judgment on behalf of 
itself and as the successor of defendant Ransom Industries. 
(Doc. 295 at 1.) 
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Solutia, Inc., and Pharmacia Corp., have sued 
defendants seeking to recover costs of clean-up and 
recovery activity in the Anniston area and for contri-
bution pursuant to sections 107(a) and 113(f) of the 
Comprehensive Environmental Response, Compensa-
tion, and Liability Act [“CERCLA”]. Defendants 
contend that plaintiffs’ § 107(a) claim, Count II of 
plaintiffs’ First Amended Complaint, is due to be 
dismissed because plaintiffs are not innocent parties 
and because any cost of cleanup were not incurred 
voluntarily. The Settling Defendants contend that 
plaintiffs’ § 113(f) claim, Count I of plaintiffs’ First 
Amended Complaint, is due to be dismissed based 
upon § 113(f)(2) contribution bar. Upon consideration 
of the record, the submissions of the parties, the 
arguments of counsel, and the relevant law, the 
Settling Defendants’ Motion for Summary Judgment, 
(doc. 295), is due to be granted in part and denied in 
part; the Motions for Partial Summary Judgment 
filed by Scientific Atlanta and Southern Tool, (docs. 
355, 356), are due to be denied. 

I.  SUMMARY JUDGMENT STANDARD 

Pursuant to Fed. R. Civ. P. 56(c), summary judg-
ment is appropriate when the record shows “that 
there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a 
matter of law.” Fed. R. Civ. P. 56(c). The moving 
party bears the initial burden of showing no genuine 
issue of material fact and that he is entitled to judg-
ment as a matter of law. See Clark v. Coats & Clark, 
Inc., 929 F.2d 604, 608 (11th Cir. 1991); see Adickes v. 
S.H. Kress & Co., 398 U.S. 144, 157 (1970). Once the 
moving party has met its burden, Rule 56(e) requires 
the non-moving party to go beyond the pleadings and 
show that there is a genuine issue for trial. Fed. R. 
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Civ. P. 56(e); see Celotex Corp. v. Catrett, 477 U.S. 
317, 324 (1986). A dispute is genuine “if the evidence 
is such that a reasonable jury could return a verdict 
for the nonmoving party.” Anderson v. Liberty Lobby, 
Inc., 477 U.S. 242, 248 (1986). 

In deciding a motion for summary judgment, the 
court’s function is not to “weigh the evidence and 
determine the truth of the matter but to determine 
whether there is a genuine issue for trial.” Id. at 249. 
Credibility determinations, the weighing of evidence, 
and the drawing of inferences from the facts are left 
to the jury, and, therefore, evidence favoring the non-
moving party is to be believed and all justifiable 
inferences are to be drawn in its favor. See id. at 255. 
Nevertheless, the non-moving party need not be 
given the benefit of every inference but only of every 
reasonable inference. See Brown v. City of Clewiston, 
848 F.2d 1534, 1540 n.12 (11th Cir. 1988). 

II. STATEMENT OF FACTS 

From 1929 to 1971, Monsanto and its predecessors, 
produced PCBs3

                                            
3 PCBs or polychlorinated biphenyls have been found – 

 at a plant approximately a mile west 

to cause cancer, decreased fertility, still births, and birth 
defects in test animals. Environmental Defense Fund v. 
Environmental Protection Agency, 636 F.2d 1267, 1270 
(D.C. Cir. 1980). . . . The EPA has noted the “well-
documented human health and environmental hazard of 
PCB exposure” and the “potential hazard of PCB exposure 
posed by the transportation of PCBs.”  40 C.F.R. § 761.20.  
Indeed, PCBs pose such health and environmental dangers 
that the Toxic Substances Control Act bans the manufac-
turing of PCBs in this country without a special exemption 
from the EPA. 15 U.S.C.A. §§ 2605(e)(3)(A) & (B). 

Dickerson, Inc. v. United States, 875 F.2d 1577, 1583 (11th Cir. 
1989). 
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of downtown Anniston, Alabama. See Revised Partial 
Consent Decree, United States v. Pharmacia Corp., 
CV 02-C-0749-E, doc. 72, Ex. A at 8 (N.D. Ala. Aug.  
4, 2003) [hereinafter “RPCD”].  In 1997, Monsanto 
formed Solutia, Inc. Solutia currently produces para-
nitrophenol and polyphenyl compounds at the Annis-
ton plant. Id. at 8-9. In 2000, Monsanto merged with 
Pharmacia and Upjohn to form Pharmacia Corp.. Id. 
at 9. 

In 2002, EPA sued the plaintiffs, Solutia, Inc., and 
Pharmacia Corp., pursuant to §§ 104, 106, 107, and 
113(g)(2) of CERCLA seeking “injunctive relief as 
well as the recovery of response costs incurred on or 
after January 4, 2001 in connection with the [Annis-
ton PCB Hazardous Waste Site].” United States v. 
Pharmacia Corp., CV 02-C-0749-E, doc. 1 ¶ 1 (N.D. 
Ala. Mar. 25, 2002). That litigation resulted in the 
Revised Partial Consent Decree between the govern-
ment and the plaintiffs, which was entered on August 
4, 2003. RPCD at 1. 

According to the Revised Partial Consent Decree— 

10. During its operational history, the [plaintiffs’ 
Anniston] plant disposed of hazardous and non-
hazardous waste at various areas, including the 
west end landfill and the south landfill, which 
are located adjacent to the plant. The west end 
landfill encompasses six acres of land, located on 
the southwestern side of the plant. The west end 
landfill was used for disposal of the plant’s 
wastes from the mid-1930s until approximately 
1960.  In 1960, Monsanto Company began 
disposing of wastes at the south landfill. Disposal 
of wastes at the south landfill ceased in 
approximately 1988. During the time that the 
west end landfill and the south landfill were used 
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to dispose of wastes, there was a potential for 
hazardous substances, including PCBs, to be 
released from the landfills via soils and sedi-
ments being transported in surface water leaving 
[plaintiffs’] Property.  In addition, during the 
time that PCBs were manufactured by Monsanto 
Company at its Anniston plant, an aqueous 
stream flowing to a discharge point . . . on 
Monsanto Company’s Anniston plant Site 
contained PCBs, and discharge from that 
discharge point flowed to a ditch, the waters of 
which flowed toward Snow Creek. Sampling by 
EPA, Solutia Inc., ADEM,4

11. Solutia Inc. has a RCRA

 and other parties has 
indicated that sediments in drainage ditches 
leading away from the plant, Snow Creek, and 
Choccolocco Creek, as well as sedimentary mate-
rial in the floodplains of these waterways, 
contain varying levels of PCBs and other con-
taminants. 

5

                                            
4 ADEM is the Alabama Department of Environmental Man-

agement. RPCD at 6. 

 permit for [plain-
tiffs’] Property, which was issued by ADEM. 
Pursuant to its RCRA permit, Solutia Inc. per-
formed extensive “Interim Measures” on the west 
end landfill, the south landfill, and areas east 
and north of the plant during the mid to late 
1990s to attempt to eliminate the potential for 
release of hazardous substances, including PCBs, 
associated with soils and sediments. Solutia Inc. 
is also engaged in an extensive program under 
the RCRA permit to investigate and address 

5 “‘RCRA’ shall mean the Solid Waste Disposal Act, as 
amended, 42 U.S.C. §§ 6901 et seq. (also known as the Resource 
Conservation and Recovery Act). RPCD at 9. 
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PCBs in sediments and floodplain soils in the 
waterways leading away from the plant. EPA 
has provided oversight of the RCRA permit. 

12. PCBs are listed . . . as hazardous substances  
. . . . 

RPCD, Ex. A at 8-10 (footnotes added). 

The Revised Partial Consent Decree identifies two 
superfund sites located in and around the City of 
Anniston, Alabama; the Anniston PCB Site [“the PCB 
Site”] and the Anniston Lead Site [“the Lead Site”]. 
RPCD at 7, 10. Despite the names given to these 
“sites,” they are defined in the Revised Partial 
Consent Decree by the source of the contaminants 
therein, rather than geographic location or the type 
of contaminant. In fact, the PCB Site and the Lead 
Site overlap geographically and contain the same 
contaminants: “polychlorinated buphenyls [“PCBs”], 
lead, cadmium, and other commingled hazardous 
substances.” (See doc. 86 ¶ 24.) 

The PCB Site is defined as “the area where 
hazardous substances, including PCBs[,] associated 
with releases or discharges as a result of the opera-
tions, including waste disposal, of the Anniston plant 
by Solutia Inc.,  Monsanto Company, and their 
predecessors have come to be located.” RPCD at 10. 
The Lead Site is defined as “the area where lead and 
other commingled hazardous substances, including 
PCBs, associated with the historical and ongoing 
industrial operations in and around Anniston, 
Alabama have come to be located.” Id. at 7. The 
Revised Partial Consent Decree covers only the PCB 
Site.  See id. at 4, 10. 
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The Revised Partial Consent Decree requires plain-

tiffs to “finance and perform RI/FS6 Work, Removal 
Order Work, and NTC7 Removal Work in accordance 
with [the] Consent Decree” and its Exhibits.  Id. at 
11.  It also requires plaintiffs to “reimburse the 
United States for Future Response Costs . . . and for 
AOC8

The Revised Partial Consent Decree requires plain-
tiffs to sample the soil on certain properties.  See id., 
Ex. C at 11. In addition, plaintiffs are required to 
“conduct a removal response” for property found to 
have PCBs in surface soil at a concentration of 10 
mg/kg or greater. Id. The Non-time Critical [“NTC”] 
Removal Agreement, Exhibit G to the Revised Partial 
Consent Decree, requires plaintiffs to undertake 
removal actions for properties with PCBs in surface 
soil of 1 ppm and in deep soil, “below a depth of 12 
inches,” of 10 ppm or greater. Id., Ex. G at 2. Plain-
tiffs have cleaned up properties in which sample 
results have shown the presence of both PCBS and 
lead. They contend that the manner and extent to 

 Oversight Costs.” Id. “Future Response Costs 
do not include costs that the United States incurs at 
the Anniston Lead Site.” Id. at 8. The purpose of the 
RI/FS is “to determine the nature and extent of con-
tamination at the Anniston PCB Site and develop 
and evaluate potential remedial alternatives.” Id. 
The RI/FS Work “does not include activities or work 
EPA determines to be necessary at any other Site 
(including the Anniston Lead Site).” Id. at 10. 

                                            
6 “RI/FS” stands for “remedial investigation/feasibility study.” 

RCPD at 8. 
7 “NTC” stands for “non-time critical.” Id. at 7. 
8 “AOC” is the Administrative Agreement and Order on Con-

sent for Removal Action.  See id., Ex. C; see, e.g., ITT Industries, 
Inc. v. BorgWarner, Inc., 506 F.3d 452, 455 (6th Cir. 2007). 
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which PBCs and lead are found in some residential 
properties show that the source of these contami-
nants is the deposit of foundry fill material. There-
fore, they contend that most if not all of these 
contaminants are part of the Lead Site. (Doc. 329 at 8 
[citing, inter alia, doc. 331, Ex. 4; id., Ex. 5 §§ 2.1-
2.3].) 

Plaintiffs contend that “the specific language of the 
[Revised Partial Consent Decree] clearly state[s] that 
Plaintiffs are entitled to pursue their rights to seek 
contribution.” (Doc. 334 at 15 [citing Ex. 1B ¶¶ 38, 42 
and App. B at 3; Ex. 1G, App. G at 3].) The Revised 
Partial Consent Decree states: 

38. Nothing in this Consent Decree shall be con-
strued to create any rights in, or grant any cause 
of action to, any person not a Party to this Con-
sent Decree. The preceding sentence shall not be 
construed to waive or nullify any rights that any 
person not a signatory to this decree may have 
under applicable law. Each of the Parties 
expressly reserves any and all rights (including, 
but not limited to, any right to contribution), 
defenses, claims, demands, and causes of action 
which each Party may have with respect to any 
matter, transaction, or occurrence relating in any 
way to the Site and/or the Anniston Lead Site 
against any person not a Party hereto. 

. . . 

42. [Solutia and Pharmacia] signing of this Con-
sent Decree and taking action under it shall not 
be considered an admission of liability and is not 
admissible in evidence against [them] in any 
judicial or administrative proceeding other than 
a proceeding by the United States, including 
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EPA, to enforce this Consent Decree or a judg-
ment relating to it.  [Solutia and Pharmacia] 
retain their rights to assert claims against other 
potentially responsible parties at the PCB Site. 
However, the Defendants agree not to contest the 
validity or terms of this Consent Decree, or the 
procedures underlying or relating to it in any 
action brought by the United States, including 
EPA, to enforce its terms. 

RPCD at 19, 20 (emphasis added). The NTC Removal 
Agreement provides, “If [Solutia and Pharmacia] 
remove soil from any property having lead in excess 
of 400 ppm from a residential property pursuant to 
this Agreement, EPA acknowledges that [they] may 
seek contribution for the costs of such removal from 
the PRPs at the Anniston Lead Site and any other 
parties who may be liable.” Id., Ex. G at 3. 

Defendants in this action are current and former 
operators of industrial operations in the Anniston 
area. (See doc. 86 ¶ 122, 283.) Plaintiffs allege that 
some or all of the defendants gave away contami-
nated waste to residents of Anniston to use as fill and 
that this practice led to sporadic deposits of PCBs, 
lead, cadmium and other waste substances in resi-
dential and commercial soils throughout the geo-
graphic areas covered by the PCB Site and the Lead 
Site. (Doc. 329 at 3 [citing doc. 331, Ex. 4 at 18-41].) 
Plaintiffs deny that contaminants from their Annis-
ton plant were deposited sporadically throughout 
Anniston to any great extent; “instead, Plaintiffs’ 
investigation shows that the pattern of contamina-
tion from Plaintiffs’ Anniston Plant is fairly uniform.” 
(Id. [citing doc. 331, Ex. 2 at 7; id., Ex. 3 at 1].) 

On January 17, 2006, the Settling Defendants 
entered into an administrative settlement with EPA, 
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which was embodied in an Administrative Agreement 
and Order on Consent for Removal Action between 
the government and the Settling Defendants [“the 
Foundries’ AOC”]. (Doc. 332, Ex. 8.) 

The Foundries’ AOC contains the following “Find-
ings of Fact by EPA”: 

a. EPA became aware of soil lead concentration 
greater than or equal to 400 ppm in some 
locations within the Anniston, Alabama area 
during EPA’s investigation of the Anniston 
PCB Site during 1999-2000. EPA has estab-
lished 400 ppm as the Cleanup standard for 
lead in residential soils at the [Anniston 
Lead] Site. Sampling results show that some 
properties contain lead concentrations greater 
than or equal to 400 ppm, and some proper-
ties contain PCB concentrations greater than 
or equal to 1ppm PCBS, and some Commin-
gled Residential Properties contain both. The 
Commingled Residential Properties are part 
of both the Anniston Lead Site and the Annis-
ton PCB Site. 

b. EPA entered into a Consent Decree with Solu-
tia, Inc. and Pharmacia Corporation . . . for 
the Anniston PCB Site, which was entered by 
the District Court for the Northern District of 
Alabama . . . . Under the Consent Decree, 
[Solutia and Pharmacia] are conducting time 
critical and non-time critical removal activi-
ties, and a remedial investigation and feasi-
bility study at the Anniston PCB Site.  

c. Corporate predecessors or Pharmacia 
Corporation and Solutia, Inc. owned and/or 
operated a PCB manufacturing plant in 
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Anniston from which PCBs and lead were 
released into the environment. Millions of 
pounds of PCBs were released from the plant 
through the disposal of PCB liquids, sludges, 
and other wastes into unlined and uncapped 
landfills and other areas outside of the plant 
site; PCBs to sewer lines and surface and 
groundwater; and PCBs through air and fugi-
tive emissions.  

d. Respondents and other persons operated 
foundries and/or other industrial facilities in 
the Anniston area from which lead was 
released into the environment.  PCBs were 
not manufactured by the Respondents, nor 
were PCBs a raw material in the products 
manufactured by the Respondents.  While 
Respondents’ operations utilized transform-
ers, capacitors, and hydraulic equipment 
which may have contained PCBs, and from 
which there may have been periodic leaks and 
spills which may have been released into the 
environment, Respondents’ potential PCB 
contribution is minimal in comparison to the 
millions of pounds of PCBs contributed by 
Pharmacia Corporation and Solutia, Inc. to 
the Anniston PCB Site. 

e. . . . Commingled Residential Properties are 
part of both the Anniston Lead Site and the 
Anniston PCB Site.  Under this Agreement, 
Respondents will be conducting substantial 
Sampling for PCBs at Residential properties 
as well as Cleanup at Commingled Residen-
tial Properties.  Respondents, therefore, will 
be performing substantial response activities 
at the Anniston PCB Site.  
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f. EPA has been addressing the presence of lead 

at the Anniston Lead Site through a time 
critical removal action.  EPA sampled 
approximately 2,000 Residential Properties 
for lead.  Soil lead concentrations greater 
than or equal to 400 ppm were detected at 
over 300 of the Residential Properties sam-
pled. As of the Effective Date, EPA has 
cleaned up approximately 132 of these Resi-
dential Properties. Additional Residential 
Properties remain in need of Sampling and 
potential Cleanup. 

(Id. at 9-10.) Under the Foundries’ AOC, Settling 
Defendants’ clean up obligations were based on the 
presence of soil containing lead greater than or equal 
to 400 ppm.  (Id. at 5.) 

The Foundries’ AOC purports to resolve the liabil-
ity of the Settling Defendants under CERCLA with 
regard to “the Anniston Lead Site” and “the Anniston 
PCB Site” – as these terms are defined in the Found-
ries’ AOC. (See id. at 3.) The Foundries’ AOC defines 
the “Anniston PCB Site” as “the areas where PCBs 
associated with the releases from the Anniston 
Industrial Operations have come to be located.” (Id. 
at 5 [emphasis added].) The Foundries’ AOC defines 
the “Anniston Lead Site” as “the areas where lead 
associated with releases from the Anniston Industrial 
Operations have come to be located.”  (Id. at 7 
[emphasis added].) “Anniston Industrial Operations” 
are “current and former industrial operations listed” 
in the Foundries’ AOC and includes the Settling 
Defendants. (Id. at 5 and app. 1.) “Anniston Indus-
trial Operations” also includes plaintiffs. (Id. app. 1 
at 3.) 
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Paragraph 74 of the Foundries’ AOC states: 

[The Settling Defendants] are entitled . . . to 
protection, to the extent allowed by law, from 
contribution actions or claims as provided  
by [§§] 113(f)(2), 122(g)(5), and 122(h)(4) of 
CERCLA, . . . for “matters addressed” in this 
Agreement.  Pursuant to the terms of this 
Agreement, respondents are resolving their 
liability to the United States under CERCLA for 
the Anniston Lead Site and the Anniston PCB 
Site. 

(Id. at 50.) The “matters addressed” by the Foundries’ 
A OC are the Settling Defendants “liability . . . for the 
Anniston Lead Site and . . . for the Anniston PCB 
Site, and includes all response actions taken or to be 
taken, and response costs incurred or to be incurred, 
by any person, with regard to any hazardous 
substance at the Anniston Lead Site and/or the 
Anniston PCB Site.” (Id.) 

With regard to the Anniston PCB Site, as defined 
in the Foundries’ AOC, the EPA additionally found 
that Settling Defendants had, at most, de minimus 
liability with regard to the Site. (Doc. 332, Ex. 8 at 
11.) The Foundries’ AOC states: 

. . . EPA has determined that the quantity and/or 
toxic effects of the hazardous substances contrib-
uted by [the Settling Defendants] to the Anniston 
PCB Site is minimal in comparison to the other 
hazardous substances at the Anniston PCB Site, 
particularly, PCBs contributed by Solutia and/or 
Pharmacia or their predecessors. In accordance 
with Section 122(g)(10) of CERCLA, . . . EPA has 
determined that [the Settling Defendants] are 
eligible for an expedited settlement under 
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Section 122(g)(1) of CERCLA, . . . for the Annis-
ton PCB Site.  This Agreement constitutes the 
settlement of an administrative action within the 
meaning of Section 122(g) of CERCLA . . . 

(Id.) 

During discussions between the Settling Defend-
ants and the EPA, but before the Foundries’ AOC 
became effective, plaintiffs sought protection of their 
contribution rights in the court in United States v. 
Pharmacia.  On June 30, 2005, the court entered an 
Order, which stated: 

The present dispute involves whether [Pharma-
cia and Solutia] may pursue contribution claims 
against other potentially responsible parties 
(“PRPs”) for PCB contamination in the Anniston, 
Alabama area. Pursuant to the Revised Partial 
Consent Decree (“Consent Decree”) approved by 
this Court on August 4, 2003, [Pharmacia and 
Solutia] are entitled to pursue said PCB 
contribution rights. [They] would not have 
agreed to the Consent Decree in the absence of a 
clause preserving their right to seek contribution 
from the PRPs for PCB contamination. Indeed, 
such an agreement is consistent with this Court’s 
finding that the Consent Decree was fair and 
reasonable. 

However, the USA is prepared to enter into an 
Administrative Agreement and Order on Consent 
for Removal Action (“AOC”) with these same 
PRPs over lead-site contamination and clean-up. 
Once finalized, this Lead-Site AOC would 
prevent [Pharmacia and Solutia] from pursuing 
their PCB contribution claims against the PRPs.  
The Government’s effort to foreclose [Pharmacia 
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and Solutia’s] contribution rights is in effect a 
repudiation of the Consent Decree approved by 
this Court.  Moreover, in the most recent plead-
ing, the USA has indicated that “any further 
dispute resolution, mediation, arbitration, or the 
like, [over the contribution issue] is moot at this 
point.”  

Given the repudiation efforts by the United 
States and the impasse at which the parties find 
themselves, upon Motion by [Pharmacia and 
Solutia], this Court will suspend [their] obliga-
tions under the Consent Decree. 

United States v. Pharmacia Corp., CV 02-C-0749-E, 
doc. 152 (N.D. Ala. June 30, 2005) (emphasis added). 

To date, plaintiffs have not asked the court to sus-
pend their obligations under the Revised Partial 
Consent Decree. 

III.  DISCUSSION  

“CERCLA is a comprehensive statute that grants 
the President broad power to command government 
agencies and private parties to clean up hazardous 
waste sites.” Key Tronic Corp. v. United States, 511 
U.S. 809, 814 (1994). “CERCLA imposes the costs of 
the cleanup on those responsible for the contamina-
tion. The remedy that Congress felt it needed in 
CERCLA is sweeping: everyone who is potentially 
responsible for hazardous-waste contamination may 
be forced to contribute to the costs of cleanup.” 
United States v. Bestfoods, 524 U.S. 51, 56 n.1 (1998) 
(quoting Pennsylvania v. Union Gas Co., 491 U.S. 1, 
7, 21 (1980)) (internal quotations omitted). “Two 
provisions of [CERCLA] – §§ 107(a) and 113(f) – allow 
private parties to recover expenses associated with 
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cleaning up contaminated sites.” United States v. 
Atlantic Research Corp., 127 S. Ct. 2331, 2333 (2007). 

Section 107(a) defines four categories of PRPs 
[potentially responsible parties], . . . 42 U.S.C.  
§§ 9607(a)(1)-(4), and makes them liable for, 
among other things: 

“(A) all costs of removal or remedial action 
incurred by the United States Government 
or a State or an Indian tribe not inconsistent 
with the national contingency plan; [and] 

“(B) any other necessary costs of response 
incurred by any other person consistent with 
the national contingency plan.” § 9607(a)(4)(A)-
(B). 

Enacted as part of the Superfund Amendments 
and Reauthorization Act of 1986 (SARA), . . .  
§ 113(f) authorizes one PRP to sue another for 
contribution in certain circumstances. 42 U.S.C. 
§ 9613(f). [NOTE] 

[NOTE] Section 113(f)(1) permits private parties 
to seek contribution during or following a civil 
action under § 106 or § 107(a). 42 U.S.C.  
§ 9613(f)(1). Section 113(f)(3)(B) permits private 
parties to seek contribution after they have 
settled their liability with the Government.  
§ 9613(f)(3)(B). 

Id. at 2334. 

Plaintiffs have sued defendants seeking to recover 
their costs incurred as a result of cleaning up the 
Lead Site and for contribution for money paid as a 
result of the EPA litigation, United States v. Phar-
macia Corp, CV 02-C-0749-E. 
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A.  SECTION 107(A) 

Plaintiffs seek to recover their costs incurred in the 
clean-up of the Lead Site. (Doc. 86 ¶¶ 341-49.)9

Defendants contend that plaintiffs’ may not main-
tain an action under §107(a) because (1) plaintiffs are 
not innocent parties, and (2) their remedy is limited 
to a §113(f) contribution claim because plaintiffs did 
not voluntarily incur the recovery costs. 

 

1. Innocent Parties 
The Eleventh Circuit has held that a PRP may not 

bring a § 107 action against another PRP because, 
“as a matter of law,” only “an innocent party to the 
contamination” can “bring a cost recovery action 
based solely on § 107(a).”  Redwing Carriers, Inc. v. 
Saraland Apartments, 94 F.3d 1489, 1496 (11th Cir. 
1996). In Redwing Carriers, the court held that a 
PRP’s “claims against other allegedly responsible 
parties are claims for contribution.” (Id.) “Parties who 
are not themselves liable or potentially liable for 
response costs under § 107(a) of CERCLA can bring a 
cost recovery action directly under § 107(a) against 
potentially responsible parties.” (Id. at 1513.) 

Plaintiffs contend that they are not PRPs with 
regard to the Lead Site. According to the Revised 
Partial Consent Decree, plaintiffs are not responsible 
for contamination at the Lead Site. Although 
CERCLA appears to have been drafted assuming 
“sites” would be defined geographically, the Lead Site 

                                            
9 Plaintiffs have filed a Motion for Leave to Amend Count II of 

their First Amended Complaint, (doc. 314), asking the court for 
permission to amend their Complaint to add a § 107 claim for 
costs incurred in the cleanup of the PCB Site. By separate 
Order, this Motion will be denied. Defendants are not 
potentially responsible parties with regard to the PCB Site. 
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and the PCB Site are defined by whether plaintiffs 
were responsible for the contamination. RPCD at 7, 
10. Therefore, plaintiffs appear to be innocent parties 
as to the Lead Site, even though some of the Lead 
Site property overlaps the PCB Site property. 

Assuming plaintiffs are “responsible parties” with 
regard to the Lead Site, Redwing Carriers would 
prohibit their § 107(a) cost-recovery claim.  However, 
the decision in Redwing Carriers was effectively 
overruled by the Supreme Court’s decision in United 
States v. Atlantic Research, 127 S. Ct. 2331 (2007). 

The Supreme Court in Atlantic Research held that 
the term “other persons” that may sue for cost recov-
ery under § 107(a)(4)(B) includes PRPs. Atlantic 
Research, 127 S. Ct. at 2335-36.  This holding cannot 
be reconciled with the holding in Redwing Carriers 
that PRPs may not sue under § 107(a). This court 
must follow the Supreme Court’s holding in Atlantic 
Research. See In re Employment Discrimination Liti-
gation Against State of Ala., 198 F.3d 1305, 1319 
(11th Cir. 1999); see also McGinley v. Houston, 361 
F.3d 1328, 1331 (11th Cir. 2004) (“A circuit court’s 
decision binds the district courts sitting within its 
jurisdiction while a decision by the Supreme Court 
binds all circuit and district courts.”). 

Therefore, the court finds that plaintiffs’ § 107(a) 
cost-recovery claim is not barred based on their 
status as PRPs. 

2. “Voluntary” vs. “Compelled” Costs 

Defendants contend that plaintiffs cannot recover 
under § 107(a) because they were compelled to incur 
the cleanup costs at issue based on the Revised Par-
tial Consent Decree. The court notes that there are 
factual issues regarding whether the costs incurred 
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by plaintiff in cleaning up are divisible between the 
Lead Site and the PCB Site. However, for purposes of 
summary judgment, the court assumes that plaintiffs 
can distinguish recovery costs expended cleaning up 
the Lead Site and recovery costs expending cleaning 
up the PCB Site. 

The Revised Partial Consent Decree does not 
compel plaintiffs to undertake any recovery effort as 
to the Lead Site.  Also, the court in United States v. 
Pharmacia specifically found that the United States 
had repudiated the parties’ agreement and that the 
court would suspend plaintiffs’ obligations under the 
Revised Partial Consent Decree upon plaintiffs’ 
Motion.  United States v. Pharmacia Corp, CV 02-C-
0749-E, doc. 152 at 2. Under these circumstances, the 
court finds, for purposes of summary judgment, that 
any costs incurred by plaintiffs with regard to clean-
ing up the Lead Site were voluntarily incurred. 

However, assuming the cleanup costs were not 
voluntarily incurred, the court finds that plaintiffs 
nevertheless may maintain a § 107(a) action under 
the plain language of the statute. 

The defendants and the United States, as amicus 
curiae, argue: 

[T]he viability of Plaintiffs’ proposed § 107(a) 
claim necessarily turns on whether the expenses 
they sustain by virtue of performing work under 
compulsion of the government are akin to 
expenses reimbursed to the government for gov-
ernment-conducted remedial work, or akin to 
costs voluntarily incurred by a private party 
without any government compulsion. A careful 
reading of Atlantic Research and the CERCLA 
statutory framework confirms that claims for 
such expenses, like claims for reimbursement 
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costs, are relegated to § 113. The Supreme Court 
limited its recognition of § 107 rights to parties 
who voluntarily undertake work precisely 
because a party who performs work under the 
compulsion of the government, like Plaintiffs 
here, are necessarily limited to a § 113(f) contri-
bution claim. 

Atlantic Research’s clarification of CERCLA’s 
remedy structure explains why parties who  
have been “compelled” to perform cleanup work 
by the government under a consent decree or 
other enforcement mechanism are limited to a 
CERCLA § 113(f) contribution claim. The Court 
explained that when a party enters into such a 
consent decree with the government, “the PRP 
does not incur costs voluntarily but does not 
reimburse the costs of another party.” [Atlantic 
Research, 127 S. Ct. at 2238 n.6] In other words, 
the PRP does not incur its own costs of response 
because it is being compelled by the government 
to perform the cleanup. Instead, these are 
response costs the government has avoided by 
compelling performance from the PRP, thus, 
making these costs functionally equivalent to 
and legally indistinguishably from response costs 
reimbursed to the government by a PRP for work 
performed by the government. 

(Doc. 375 at 7-8 [emphasis in original].) 

It must be observed that in Atlantic Research the 
Supreme Court did not decide whether a PRP could 
recover costs incurred as a result of a consent decree 
under § 113(f) or § 107(a) or both. Atlantic Research, 
127 S. Ct. at 2338 n.6.  The Court however clearly 
stated: 
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We do not suggest that §§ 107(a)(4)(B) and 113(f) 
have no overlap at all. Key Tronic Corp. v. United 
States, 511 U.S. 809, 816, 114 S. Ct. 1960, 128 L. 
Ed. 2d 797 (1994) (stating the statutes provide 
“similar and somewhat overlapping remed[ies]”). 
For instance, we recognize that a PRP may 
sustain expenses pursuant to a consent decree 
following a suit under § 106 or § 107(a). See, e.g., 
United Technologies Corp. v. Browning-Ferris 
Industries, Inc., 33 F.3d 96, 97 (C.A.1 1994). In 
such a case, the PRP does not incur costs volun-
tarily but does not reimburse the costs of another 
party. We do not decide whether these compelled 
costs of response are recoverable under § 113(f),  
§ 107(a), or both.  For our purposes, it suffices to 
demonstrate that costs incurred voluntarily are 
recoverable only by way of § 107(a)(4)(B), and 
costs of reimbursement to another person pursu-
ant to a legal judgment or settlement are recov-
erable only under § 113(f).  Thus, at a minimum, 
neither remedy swallows the other, contrary to 
the Government's argument. 

Id. 

The Court concluded that a PRP had a remedy 
under § 107 only when it had incurred costs volun-
tarily because a PRP in this position, as a matter of 
law, was not seeking contribution of money paid to 
satisfy a judgment in an action brought pursuant to  
§ 106 or § 107. The court also stated that a PRP had a 
remedy under § 113 only when it had paid money to 
reimburse another that had incurred cleanup costs 
because a PRP in that position had not itself incurred 
any costs of cleanup. The Court did not, contrary to 
the argument of the defendants and the government, 
suggest or otherwise intimate that any cleanup costs 
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incurred by one PRP during or as a result of a 
settlement or a consent judgment in a § 106 or § 107 
action could be recovered from another PRP only in a 
§ 113 action. 

The Supreme Court held “the plain terms of  
§ 107(a)(4)(B) allow a PRP to recover costs from other 
PRPs.” Atlantic Research, 127 S. Ct. at 2239. The 
court is of the opinion that the “plain terms of  
§ 107(a)(4)(B)” do not limit cost recovery to cost 
incurred voluntarily as opposed to those costs 
incurred as a result of recovery work done pursuant 
to a judgment in favor of the United States or settle-
ment agreement with the United States. 

Section 107(a) states that a PRP, defined in (a)(1)-
(4), is “liable for . . . (B) any other necessary costs of 
response incurred by any other person consistent 
with the national contingency plan.” 42 U.S.C.  
§ 9607(a)(4)(B). The Court in Atlantic Research held 
that “any other person” was “anyone except the 
United States, a State, or an Indian tribe – the 
persons listed in subparagraph (A) [of § 107(a)].” 
Atlantic Research, 127 S. Ct. at 2336. “Consequently, 
the plain language of subparagraph (B) authorizes 
cost-recovery actions by any private party, including 
PRPs.” Id. Thus, section 107(a)(4)(B), by its plain 
terms, requires the party suing to recover “necessary 
costs of response” to prove only that its costs were 
“incurred . . . consistent with the national contin-
gency plan.”  42 U.S.C. § 9607(a)(4)(B). The plain text 
of the statute does not explicitly or implicitly require 
proof that the “necessary costs of response” be volun-
tarily incurred. 

A general principle of statutory construction is that 
a court may not graft additional terms to an unam-
biguous statute. See Aronsen v. Crown Zellerbach, 
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662 F.2d 584, 590 (9th Cir. 1981) (citing 2A J. 
Sutherland, STATUTORY CONSTRUCTION § 47.36 at 164 
(Sands ed. 1973). This court must “construe what 
Congress has written. After all, Congress expresses 
its purpose by words. It is for [the court] to ascertain 
– neither to add nor to subtract, neither to delete nor 
to distort.” 62 Cases, More or Less, Each Containing 
Six Jars of Jam v. United States, 340 U.S. 593, 596 
(1951). “[A] suggested implication cannot be allowed 
to prevail against the express words of a statute.” 
Schattman v. Texas Employment Commission, 459 
F.2d 32, 38 (5th Cir. 1972) (citing Wright v. Blakeslee, 
101 U.S. 174 (1879)).10

Congress defined the right of contribution as lim-
ited to “[a]ny person” who is involved in “any civil 
action under section 9606 of this title or under sec-
tion 9607(a) of this title.” See 42 U.S.C.A. § 9613(f)(1). 
If Congress had intended to limit § 107(a)(4)(B) 
claims to only those parties with costs not subject to a 
civil action under § 106 or 107(a), it was capable of 
saying so. As the statute makes no demand that costs 
be voluntary – that is, not the result of a § 106 or  
§ 107(a) civil action – such proof is not required. 

  Moreover, “‘[I]t is generally 
presumed that Congress acts intentionally and 
purposely’ when it ‘includes particular language in 
one section of a statute but omits it in another.’” City 
of Chicago v. Environmental Defense Fund, 511 U.S. 
328, 338 (1994) (quoting Keene Corp. v. United States, 
508 U.S. 200, 208 (1993)). 

                                            
10 Decisions of the former Fifth Circuit Court of Appeals 

rendered prior to October 1, 1981, constitute binding precedent 
in the Eleventh Circuit. Bonner v. City of Prichard, 661 F.2d 
1206, 1209 (11th Cir.1981) (en banc). 
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Even assuming their costs incurred cleaning up the 

Lead Site were compelled by the Revised Partial 
Consent Decree in United States v. Pharmacia, plain-
tiffs may sue other PRPs to their recover necessary 
costs of response incurred in the cleanup and recov-
ery of the Lead Site.11

B. Contribution Claims  

 

Plaintiffs contend that they are entitled to contri-
bution pursuant to § 113(f) for costs incurred or to be 
incurred as a result of “performing response activities 
pursuant to the federal and state orders at the Annis-
ton PCB and Lead Sites.” (Doc. 86 ¶ 338.) The 
Settling Defendants argue that such claims are 
expressly barred by the Foundries’ AO C in accord 
with §113(f) and § 122(g). 

Section 113(f) provides:  

(1)  Contribution 

Any person may seek contribution from any 
other person who is liable or potentially liable 
under section 9607(a) of this title, during or 
following any civil action under section 9606 of 
this title or under section 9607(a) of this title. 
Such claims shall be brought in accordance with 
this section and the Federal Rules of Civil Proce-
dure, and shall be governed by Federal law. In 
resolving contribution claims, the court may allo-
cate response costs among liable parties using 
such equitable factors as the court determines 
are appropriate. Nothing in this subsection shall 

                                            
11 Such recovery costs would not include any money paid the 

United States to reimburse it for its costs incurred. Recovery 
under such conditions is contribution, and, therefore, actionable 
only under § 113(f). 
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diminish the right of any person to bring an 
action for contribution in the absence of a civil 
action under section 9606 of this title or section 
9607 of this title.  

(2)  Settlement 

A person who has resolved its liability to the 
United States or a State in an administrative or 
judicially approved settlement shall not be liable 
for claims for contribution regarding matters 
addressed in the settlement. Such settlement 
does not discharge any of the other potentially 
liable persons unless its terms so provide, but it 
reduces the potential liability of the others by the 
amount of the settlement. 

(3) Persons not party to settlement 

. . . 

(B) A person who has resolved its liability to 
the United States or a State for some or all of a 
response action or for some or all of the costs of 
such action in an administrative or judicially 
approved settlement may seek contribution 
from any person who is not party to a settle-
ment referred to in paragraph (2). 

. . . 

42 U.S.C. § 9613(f)(1)-(2), (3)(B). Section 122(g)(1) 
provides for de minimus settlements, 42 U.S.C.  
§ 9622(g)(1), and § 122(g)(5) states, “A party who has 
resolved its liability to the United States under this 
subsection shall not be liable for claims for contribu-
tion regarding matters addressed in the settlement,” 
id. § 9622(g)(5).  The liability of the Settling Defend-
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ants as to the Anniston PCB Site, as defined in the 
Foundries’ AOC, was found to be de minimus.12

“A right of ‘contribution’ allows a defendant to 
demand that another who is jointly responsible for a 
third party’s injury supply part of what is required to 
compensate the third party.” BUC Intern. Corp. v. 
International Yacht Council Ltd., 517 F.3d 1271, 
1277 (11th Cir. 2008) (quoting BLACK’S LAW DIC-
TIONARY 352-53 (8th ed. 2004)) (internal quotations 
omitted). “It reflects the view that when two or more 
persons share responsibility for a wrong, it is inequi-
table to require one to pay the entire cost of repara-
tion.” Id. (quoting Nw. Airlines v. Transp. Workers 
Union of Am., AFL-CIO, 451 U.S. 77, 88 (1981)) 
(internal quotations omitted). The Supreme Court in 
Atlantic Research stated: 

 

Contribution is defined as the “tortfeasor’s right 
to collect from others responsible for the same 
tort after the tortfeasor has paid more than his 
or her proportionate share, the shares being 
determined as a percentage of fault.” Black’s Law 
Dictionary 353 (8th ed. 1999). Nothing in § 113(f) 
suggests that Congress used the term “contribu-
tion” in anything other than this traditional 
sense. The statute authorizes a PRP to seek 
contribution “during or following” a suit under  
§ 106 or § 107(a). 42 U.S.C. § 9613(f)(1). Thus,  
§ 113(f)(1) permits suit before or after the estab-
lishment of common liability. In either case, a 
PRP’s right to contribution under § 113(f)(1) is 
contingent upon an inequitable distribution of 
common liability among liable parties. 

                                            
12 As addressed in earlier orders by this court, the EPA’s 

decision is not reviewable here. 
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United States v. Atlantic Research Corp., 127 S. Ct. 
2331, 2337-38 (2007). 

The Foundries’ AOC was administratively approved 
and addresses the subject matter of plaintiffs’ 
contribution claim, the cleanup of hazardous 
materials in the Anniston area.  Therefore, plaintiffs’ 
contribution claims against the Settling Defendants 
are clearly barred by the plain language of § 113 (f)(2) 
and § 122(g)(5). 

Plaintiffs contend that the Foundries’ AOC does 
not bar their contribution claim because the Found-
ries’ AOC violates the contribution protection provi-
sion of the Revised Partial Consent Decree and, 
therefore, is unenforceable. (See doc. 334 at 10-17, 20-
25.) They also contend that the Settling Defendants 
were in privity with the United States and, therefore, 
they are collaterally estopped from denying plaintiffs 
the right to pursue contribution in accordance with 
the Revised Partial Consent Decree. (Id. at 17-20.) 
Finally plaintiffs contend that this court should not 
allow the Foundries’ AOC to bar their contribution 
claim because the Foundries’ AOC represents a tak-
ing by the United States of plaintiffs’ right to seek 
contribution, in violation of the fifth amendment. (Id. 
at 25-29.) These arguments are without merit. 

2. Revised Partial Consent Decree Contribu-
tion Provisions 

Plaintiffs argue that this court should not recog-
nize the Settling Defendants’ right to contribution 
protection pursuant the Foundries’ AOC because the 
court in United States v. Pharmacia found that the 
contribution protection provision of the Foundries’ 
AOC violated the Revised Partial Consent Decree’s 
provision preserving plaintiffs’ right to contribution 
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from the Settling Defendants. There is no legal 
support for plaintiffs’ argument that plaintiffs may 
ignore the fact that the Settling Defendants have 
resolved their liability with the government and are 
entitled by law to protection from plaintiffs’ contribu-
tion claims.  Plaintiffs’ remedy for the government’s 
repudiation of the terms of the Revised Partial Con-
sent Decree is properly limited to the enforcement (or 
non-enforcement) of the terms of the Revised Partial 
Consent Decree against plaintiffs. See United States 
v. Pharmacia Corp, doc. 152 at 2. 

The law allows the Settling Defendants to settle 
with the government and, in return, to receive pro-
tection from § 113(f) contribution claims. Plaintiffs do 
not dispute that the Foundries’ AOC resolves the 
liability of the Settling Defendants to the government 
for contamination in the Anniston area. “The 
language in § 113(f)(2) is unequivocal in its grant of 
contribution protection to PRPs who settle with . . . 
the federal government.” General Time Corp. v. Bulk 
Materials, Inc., 826 F. Supp. 471, 475 (M.D. Ga. 
1993). Therefore, the Settling Defendants are “not be 
liable for [plaintiffs’] claims for contribution regard-
ing [Anniston area clean-up],” despite language in 
the Revised Partial Consent Decree protecting plain-
tiffs’ right to seek contribution. See 42 U.S.C.  
§ 9613(f)(2). 

3. Collateral Estoppel 

Plaintiffs assert, “Settling Defendants are estopped 
from arguing that the contribution protection provi-
sions of the [Foundries’] AOC do not violate Plaintiffs’ 
rights to seek contribution pursuant to the [Revised 
Partial Consent Decree].” (Doc. 334 at 17.) 

The Eleventh Circuit has held– 
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res judicata can be applied only if . . . four factors 
are shown: (1) the prior decision must have been 
rendered by a court of competent jurisdiction; (2) 
there must have been a final judgment on the 
merits; (3) both cases must involve the same par-
ties or their privies; and (4) both cases must 
involve the same causes of action. Likewise, in 
this Circuit, collateral estoppel can apply only 
when the parties are the same (or in privity) and 
if the party against whom the issue was decided 
had a full and fair opportunity to litigate the 
issue in the earlier proceeding. If identity or 
privity of parties cannot be established, then 
there is no need to examine the other factors in 
determining whether res judicata or collateral 
estoppel applies. 

E.E.O.C. v. Pemco Aeroplex, Inc., 383 F.3d 1280, 1285 
(11th Cir. 2004) (internal quotations, emphasis, and 
citations omitted). 

Plaintiffs argue that the Settling Defendants were 
in privity with the government premised upon the 
government’s alleged “virtual representation” of the 
Settling Defendants. (Doc. 334 at 19.) “‘Virtual repre-
sentation’ is a term of art that [the Eleventh Circuit 
has] defined as applying when the respective inter-
ests are closely aligned and the party to the prior liti-
gation adequately represented those interests.”  
Pemco Aeroplex, 383 F.3d at 1287 (internal quota-
tions, emphasis, and citations omitted).  “Whether a 
party is a virtual representative of another is a ques-
tion of fact.” (Id.) However: 

“[T]he doctrine of virtual representation re-
quire[s] an express or implied legal relationship 
in which parties to the first suit are accountable 
to non-parties who file a suit raising identical 
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issues.” Thus, if the party to the prior litigation 
was not legally accountable to the party in the 
latter, then virtual representation cannot be 
present, regardless of any other factor. 

Id. at 1289 (quoting Dills v. City of Marietta, Ga., 674 
F.2d 1377, 1379 (11th Cir. 1982)) (emphasis in Pemco 
Aeroplex). 

Nothing in the record indicates that the govern-
ment, in pursuing cost recovery against plaintiffs in 
United States v. Pharmacia Corp., was legally 
accountable to the Settling Defendants. The govern-
ment was not under the control of the Settling 
Defendants and, of equal importance, the Settling 
Defendants had no power to require the government 
to act according to their wishes.  See Pemco Aeroplex, 
383 F.3d at 1289.  There is no privity between the 
government and the Settling Defendants. 

Because the government and the Settling Defend-
ants were not in privity, the Settling Defendants are 
not estopped to deny plaintiffs’ right to seek contribu-
tion. 

4. Takings Clause 

Citing 42 U.S.C. § 9657, plaintiffs contend that the 
Foundries’ AOC constitutes a “taking” of their right 
to contribution in violation of the fifth amendment. 
Section 9657 provides: 

If an administrative settlement under section 
9622 of this title13

                                            
13 Only the Settling Defendants’ liability as to the Anniston 

PCB Site, as defined in the Foundries’ AOC, was resolved by a 
de minimus settlement pursuant to 42 U.S.C. § 9622. 

 has the effect of limiting any 
person’s right to obtain contribution from any 
party to such settlement, and if the effect of such 
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limitation would constitute a taking without just 
compensation in violation of the fifth amendment 
of the Constitution of the United States, such 
person shall not be entitled, under other laws of 
the United States, to recover compensation from 
the United States for such taking, but in any 
such case, such limitation on the right to obtain 
contribution shall be treated as having no force 
and effect. 

42 U.S.C. § 9657 (footnote added). 

In order for the Foundries’ AOC to constitute a 
“taking” in violation of the fifth amendment, plain-
tiffs must show that their right to contribution was  
a vested property right. “The Fifth Amendment’s 
Takings Clause prevents the Legislature (and other 
government actors) from depriving private persons of 
vested property rights except for a ‘public use’ and 
upon payment of ‘just compensation.’” Landgraf v. 
USI Film Products, 511 U.S. 244, 266 (1994) (empha-
sis added). However, “a legal claim affords no definite 
or enforceable property right until reduced to final 
judgment.” Sowell v. American Cyanamid Co., 888 
F.2d 802, 805 (11th Cir. 1989) (citing Atmospheric 
Testing Litigation, 820 F.2d 982 (9th Cir. 1987), cert. 
denied, 485 U.S. 905 (1988); Hammond v. United 
States, 786 F.2d 8 (1st Cir. 1986)).  “[E]very circuit 
court to have addressed the issue has likewise 
concluded that no vested property right exists in a 
cause of action unless the plaintiff has obtained a 
final, unreviewable judgment.”  Ileto v. Glock, Inc., 
421 F. Supp. 2d 1274, 1299 (C.D. Cal. 2006) (citing 
Arbour v. Jenkins, 903 F.2d 416, 420 (6th Cir. 1990); 
Sowell, 888 F.2d at 805; Eddings v. Volkswagenwerk, 
A.G., 835 F.2d 1369, 1373 (11th Cir. 1988); Ham-
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mond, 786 F.2d at 12; Ducharme v. Merrill-Nat’l 
Laboratories, 574 F.2d 1307, 1309 (5th Cir.1978)). 

Plaintiffs right to seek contribution is not a vested 
property right. Accordingly, section 9657 does not 
abrogate the Settling Defendants’ protection from 
plaintiffs’ contribution claims. See United States v. 
BP Amoco Oil PLC, 277 F.3d 1012, 1017 n.5 (8th Cir. 
2002). 

Based on the foregoing, plaintiffs’ contribution 
claim against the Settling Defendants is barred by 
the Foundries’ AOC. Therefore, such claim is due to 
be dismissed. 

CONCLUSION 

There are no material facts in dispute and the 
Settling Defendants are entitled to judgment as a 
matter of law as to Count I of plaintiffs’ First 
Amended Complaint. However, defendants are not 
entitled to judgment as a matter of law as to Count II 
of plaintiffs’ First Amended Complaint. An Order 
granting the Settling Defendants’ Motion for Sum-
mary Judgment, (doc. 295), as to Count I and denying 
defendants’s Motions for Summary Judgment, (docs. 
295, 355, 356) as to Count II of plaintiffs’ First 
Amended Complaint will be entered contemporane-
ously with this Memorandum Opinion. 

As to the foregoing it is SO ORDERED this the 
10th day of June, 2008. 

/s/ PAUL W. GREENE 
PAUL W. GREENE 
CHIEF MAGISTRATE JUDGE 
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APPENDIX B 

UNITED STATES DISTRICT COURT  
NORTHERN DISTRICT OF ALABAMA  

EASTERN DIVISION  
[Filed June 10, 2008] 

———— 

CV 03-PWG-1345-E 

———— 

SOLUTIA INC; PHARMACIA CORPORATION, 
Plaintiffs, 

vs. 

MCWANE, INC., A/K/A UNION FOUNDRY, M & H VALVE; 
WALTER INDUSTRIES, INC., F/K/A US PIPE AND 

FOUNDRY COMPANY, TC KING PIPE AND FITTINGS CO.; 
UNITED STATES PIPE AND FOUNDRY CO., INC.;  

US CASTINGS; MEADWESTVACO CORP., F/K/A MEAD 
CORP., UNION FOUNDRY, WOODWARD IRON, ALABAMA 

PIPE COMPANY, LYNCHBURG FOUNDRY, STANDARD 
FOUNDRY, ANNISTON FOUNDRY; FMC CORP.,  

F/K/A KILBY STEEL; UNITED DEFENSE, LP; AMCAST 
INDUSTRIAL CORP., A/K/A LEE BRASS CO.; PHELPS 

DODGE INDUSTRIES, INC., F/K/A LEE BROTHERS CO., 
INC.; HALLIBURTON CO., F/K/A DRESSER INDUSTRIES,  
M &H VALVE CO.; THE WALWORTH CO., F/K/A M & H 

VALVE CO.; KILBY STEEL CO. INC.; SCIENTIFIC-
ATLANTA, INC., F/K/A SOUTHERN TOOL; HURON VALLEY 

STEEL CORP.; TULL CHEMICAL CO., INC.; CARRIER 
RESEARCH INC.; LEE BRASS CO., A UNIT OF AMCAST;  

DII INDUSTRIES, LLC; SOUTHERN TOOL CORP.; 
RANSOM INDUSTRIES 

Defendants. 
———— 

ORDER 
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In accordance with the Memorandum Opinion 

entered contemporaneously herewith, it is hereby 
ORDERED that the defendants’ Motions for Sum-
mary Judgment as to Count II of plaintiffs’ First 
Amended Complaint, (docs. 295, 355, 356), are 
DENIED, and the Settling Defendants1

As to the foregoing it is SO ORDERED this the 
10th day of June, 2008. 

 Motion for 
Summary Judgment as to Count I of plaintiffs’ First 
Amended Complaint, (doc. 295) is GRANTED. Plain-
tiffs’ Count I claims against the Settling Defendants 
are DISMISSED WITH PREJUDICE. 

/s/ Paul W. Greene  
PAUL W. GREENE 
CHIEF M AGISTRATE JUDGE 

                                            
1 The Settling Defendants are FMC Corp.; DII Indus.; Huron 

Valley Steel Corp.; McWane, Inc. (for itself and as successor by 
merger with Ransom Indus.); MeadWestvaco Corp.; Phelps 
Dodge Indus.; United Defense; United States Pipe and Foundry 
Co.; and Walter Indus. 
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APPENDIX C 

UNITED STATES DISTRICT COURT, 
N.D. ALABAMA, 

EASTERN DIVISION 

————  

Civil Action No. 1:03-cv-1345-PWG 

———— 

SOLUTIA, INC. AND PHARMACIA CORPORATION, 
Plaintiffs, 

v. 

MCWANE, INC., a/k/a UNION FOUNDRY, et al.,  
Defendants. 

———— 

July 2, 2010 

———— 

MEMORANDUM OPINION 

PAUL W. GREENE, United States Chief Magistrate 
Judge. 

Before the court are motions to reconsider filed by 
defendants Huron Valley Steel Corporation; Walter 
Energy, Inc.; United States Pipe and Foundry Com-
pany, Inc.; McWane, Inc.; FMC Corporation; BEA 
Systems & Armaments, LP; DII Industries, LLC; 
MeadWestvaco Corporation; Phelps Dodge Indus-
tries, Inc.; Southern Tool LLC; and Scientific-Atlanta, 
Inc. (hereinafter the “Defendants”). (Docs. 542, 544, 
546, 547, 548, 549, 550, 554, 558, & 581). The 
Defendants have moved for reconsideration of that 
portion of the court’s memorandum opinion and order 
of June 10, 2008 (Docs. 397 & 398) that denied the 
defendants’ motions for summary judgment on claims 
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asserted by the plaintiffs, Solutia Inc. (“Solutia”) and 
Pharmacia Corporation (“Pharmacia”) (collectively 
“S/P”), to recover response costs under § 107(a)(4)(B)1

I. BACKGROUND 

 
of the Comprehensive Environmental Response, 
Compensation, and Liability Act (“CERCLA”), 42 
U.S.C. § 9607(a).  The court held a hearing on the 
motions to reconsider on May 25, 2010.  Upon 
consideration, the court concludes that the Defen-
dants’ respective motions to reconsider are due to be 
granted. 

A. PCB Contamination in Anniston 

This case is complex, in terms of its underlying 
facts, its litigation history, and the legal issues it 
presents. From 1929 to 1971, Monsanto Company 
(“Monsanto”) and its predecessors produced polychlo-
rinated biphenyls (“PCBs”) at a plant approximately 
one mile west of downtown Anniston, Alabama. (the 
“Anniston Plant”). 

PCBs were widely used in industry for more than 
five decades because they are resistant to fire 
and are chemically inert, which means they do 
not readily react with other substances. These 
attributes made PCBs especially useful in safety 
fluids used to insulate and cool heavy duty elec-
trical equipment, including transformers and 
capacitors. In the late 1960s, Monsanto learned 
that the same trait that made PCBs so attractive 
to industry-the fact that they do not react readily 
with other substances-also resulted in their 
persistence in the environment. 

                                            
1 Except where otherwise noted, section references are to the 

provisions of CERCLA. 
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(Amended Complaint (hereinafter “Complaint” or 
“Compl.”), Doc. 86, ¶¶ 12, 13). Further, as noted in 
the court’s prior summary judgment memorandum 
opinion, PCBs have been found 

to cause cancer, decreased fertility, still births, 
and birth defects in test animals. Environmental 
Defense Fund v. Environmental Protection Agency, 
636 F.2d 1267, 1270 (D.C.Cir.1980). . . . The EPA 
has noted the “well-documented human health 
and environmental hazard of PCB exposure” and 
the “potential hazard of PCB exposure posed by 
the transportation of PCBs.” 40 C.F.R. § 761.20. 
Indeed, PCBs pose such health and environ-
mental dangers that the Toxic Substances 
Control Act bans the manufacturing of PCBs in 
this country without a special exemption from 
the EPA. 15 U.S.C. §§ 2605(e)(3)(A) & (B). 

Dickerson, Inc. v. United States, 875 F.2d 1577, 1583 
(11th Cir.1989). In 1997, Monsanto created Solutia in 
a spin-off transaction which now owns and operates 
the Anniston Plant. (Compl. ¶ 6). In 2000, Pharmacia 
was formed by the merger of Monsanto and Pharma-
cia & Upjohn, Inc. (Id. ¶ 5). 

B. The Removal Order 

In June 1999, the United States Environmental 
Protection Agency (“EPA”) began sampling activities 
to assess PCB contamination related to prior opera-
tions at the Anniston Plant. Pursuant to its authority 
under CERCLA, EPA entered into an Administrative 
Order on Consent with Solutia, docket no. 01-02-C, 
effective October 27, 2000, (the “2000 Solutia AOC”), 
under which Solutia agreed to perform additional 
sampling and PCB cleanup activities in Anniston. 
The 2000 Solutia AOC was superceded by a second 
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Administrative Order on Consent between EPA and 
Solutia, docket no. CER-04-2002-3752, which was 
effective on October 5, 2001.  That second AOC, 
referred to hereinafter as the “Removal Order” (Doc. 
330-4, Exhibit 1C to Plaintiff’s Response in Opposi-
tion to Settling Defendants’ Motion for Summary 
Judgment), generally provides for the performance of 
a “removal action” by Solutia and the reimbursement 
of oversight costs incurred by the United States in 
connection with contamination located on an area 
known as the “Anniston PCB Site” (Removal Order,  
§ I), which is defined in the Removal Order as “con-
sist[ing] of residential, commercial, and public prop-
erties located in and around Anniston, Calhoun 
County, Alabama that contain or may contain 
hazardous substances, including [PCB] impacted 
soil.” (Removal Order, § III, definition of “Site”). In 
outlining the work Solutia was to perform, the 
Removal Order acknowledged that the purposes of 
the “time critical removal order” it requires “are to 
determine the extent of PCBs, lead, and other 
hazardous substances” and “to conduct appropriate 
removal activities” in specific geographical areas 
designated as “Zones 1, 2, 3, 6 and ‘F’,” identified in 
an attached “Figure 1,” and as the “Oxford Lake 
Neighborhood (‘OLN’),” identified in an attached 
“Figure 2.” (collectively the “Removal Order Zones”). 
(Removal Order, § VI, ¶ 2.0). Under the Removal 
Order, Solutia was obligated to conduct surface soil 
sampling, as directed by EPA, at residential proper-
ties in the Removal Order Zones that had either not 
previously been sampled by EPA for PCBs or had 
undergone only limited data sampling. (Id., § VI,  
¶¶ 2.0(a)). Under the Removal Order’s sampling regi-
men, Solutia was generally required to test for both 
PCBs and lead, notwithstanding that EPA had not 
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determined that Solutia was a source of lead 
contamination in the Anniston area and that Solutia 
had expressly denied liability on that score. (Id., § VI, 
¶ 2.0(h)). Regardless of the scope of Solutia’s sam-
pling duties, however, the Removal Order required 
Solutia to take soil abatement measures based upon 
sampling results as they pertained only to the level of 
PCBs, not lead. More particularly, one of Solutia’s 
primary abatement duties was to “conduct a removal 
response” at properties within the Removal Order 
Zones that prior or subsequent sampling either by 
EPA or by Solutia under the Removal Order 
indicated PCBs in surface soils at a concentration of 
10 milligrams per kilogram (“mg/kg”) or greater. (Id., 
§ VI, ¶¶ 2.0(b), (c), & (d)). EPA generally covenanted 
in the Removal Order that, upon issuance of a notice 
acknowledging that Solutia had fulfilled its obliga-
tions thereunder, EPA would not sue Solutia for 
damages or civil penalties or take administrative 
action for any failure to perform. (Id., § XIV). In addi-
tion, the parties acknowledged that Solutia was enti-
tled to protection from contribution actions or claims 
to the extent provided by §§ 113(f)(2) and 122(h)(4). 

C. The Enforcement Case 

On March 25, 2002, the United States filed a 
CERCLA enforcement action in this court against 
both Solutia and Pharmacia for their activities and 
liability associated with the “Anniston PCB Site,” 
alleged in the complaint to “consist[ ] of [S/P]’s plant 
site, [and] residential and commercial properties 
located in and around Anniston, Alabama, that are 
suspected of containing PCB-contaminated soil  
and sediments.” (United States v. Pharmacia Corp. 
et al., 1:02-cv-749-PWG (N.D.Ala.) (hereinafter the 
“Enforcement Case” or “Enf. Case”), Doc. 1 (“Enforce-
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ment Case Complaint” or “Enf. Case Compl.”) ¶¶ 1, 
9). Invoking CERCLA §§ 104, 106, 107, 113 and 122, 
the government sought three types of relief. First, the 
government asked for an injunction requiring S/P to 
perform certain recovery actions, including a Reme-
dial Investigation and Feasibility Study (“RI/FS”).2

                                            
2 40 C.F.R. § 300.5 defines “remedial investigation” as follows: 

 
(Enf. Case Compl., “First Claim for Relief” ¶¶ 21-24). 
Second, the government claimed entitlement to reim-
bursement for its own costs of response under  
§ 107(a)(4)(A). (Id., “Second Claim for Relief” ¶¶ 25-
29). Finally, the government sought a declaratory 
judgment on S/P’s liability for response costs that 
would be binding on any subsequent action or actions 
to recover further response costs or damages, as 

Remedial investigation (RI) is a process undertaken by the 
lead agency to determine the nature and extent of the 
problem presented by the release. The RI emphasizes data 
collection and site characterization, and is generally 
performed concurrently and in an interactive fashion with 
the feasibility study. The RI includes sampling and 
monitoring, as necessary, and includes the gathering of 
sufficient information to determine the necessity for 
remedial action and to support the evaluation of remedial 
alternatives. 

The regulation likewise defines “feasibility study”: 

Feasibility study (FS) means a study undertaken by the 
lead agency to develop and evaluate options for remedial 
action. The FS emphasizes data analysis and is generally 
performed concurrently and in an interactive fashion with 
the remedial investigation (RI), using data gathered during 
the RI. The RI data are used to define the objectives of the 
response action, to develop remedial action alternatives, 
and to undertake an initial screening and detailed analysis 
of the alternatives. The term also refers to a report that 
describes the results of the study. 
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authorized under § 113(g)(2), 42 U.S.C. § 9613(g)(2). 
(Enf. Case Compl. “Prayer for Relief” ¶ 1). 

Contemporaneously with the filing of the Enforce-
ment Case Complaint, the United States submitted a 
proposed Partial Consent Decree entered into by the 
parties that would, if approved, settle certain claims 
identified in the Enforcement Case Complaint.  
(Enf. Case, Doc. 2); see also § 122(d)(1), 42 U.S.C.  
§ 9622(d)(1). On October 23, 2002, after a notice and 
comment period on the proposed Partial Consent 
Decree, see § 122(d)(2), 42 U.S.C. § 9622(d)(2), the 
parties filed a proposed Revised Partial Consent 
Decree with appendices (hereinafter the “PCD,” Enf. 
Case Doc. 72) and an accompanying motion for its 
entry. (Enf. Case Docs. 13 & 14). Ultimately, the 
court, acting through then-Chief Judge U.W. Clemon, 
approved and entered the PCD on August 4, 2003. 
(Enf. Case Docs. 71 & 72). 

In setting out S/P’s cleanup “commitments,” the 
PCD incorporated and memorialized joint and several 
obligations of S/P to finance and perform three 
categories of “Work” set forth in other documents 
attached as appendices to the PCD itself. (See PCD,  
§ VI, ¶ 6). One category of such “Work” was the 
“Removal Order Work,” which arose from the 
Removal Order, discussed above. (PCD, § V, ¶¶ 6, 8; 
see also id., § IV, ¶¶ AA, BB). The other two catego-
ries were designated as “NTC [Non-time Critical] 
Removal Work” and “RI/FS Work.” (Id., § V, ¶ 6). 
They respectively arose from documents captioned, 
naturally enough, a “NTC [Non-time Critical] 
Removal Agreement” (Doc. 330-8, Exhibit 1G to 
Plaintiffs’ Response in Opposition to Settling Defend-
ants’ Motion for Summary Judgment, hereinafter 
“NTC Removal Agreement” or “NTC Rem. Agmt.”; 



43a 
PCD, § V, ¶ 6, 9; id., § IV, ¶¶ P, Q), and an “RI/FS 
Agreement” (Doc. 330-2, Exhibit 1A to Plaintiffs’ 
Response in Opposition to Settling Defendants’ 
Motion for Summary Judgment, hereinafter “RI/FS 
Agreement” or “RI/FS Agmt.”) and its implementing 
“Statement of Work” (Doc. 330-3, Exhibit 1B to Plain-
tiffs’ Response in Opposition to Settling Defendants’ 
Motion for Summary Judgment hereinafter “RI/FS 
SOW”). (See PCD, § V, ¶¶ 6, 9; id., § IV, ¶¶ CC, DD, 
HH). The NTC Removal Agreement and the RI/FS 
Agreement were administrative settlement agree-
ments between EPA and S/P that were signed in 
October 2002, at or about the same time that the 
parties signed the PCD. (See NTC Rem. Agmt. at  
pp. 31-32; RI/FS Agmt. at pp. 36-38; PCD at pp. 26-
29). Both of those agreements were effective upon the 
court’s entry of the PCD. (NTC Rem. Agmt. at § XXI; 
RI/FS Agmt. at § XXIII). 

The area of contamination that was the principal 
subject of the PCD, the NTC Removal Agreement, 
and the RI/FS Agreement was stated, as in the  
Removal Order, to be the “Anniston PCB Site.” 
However, while the PCD, the NTC Removal Agree-
ment, and the RI/FS Agreement all contain the same 
definition of the “Anniston PCB Site,” that definition 
is different from that which appears in the Removal 
Order, which is, in turn, also somewhat different 
from the term as used in the Enforcement Case Com-
plaint, which are set forth above. Specifically, the 
PCD, the NTC Removal Agreement, and the RI/FS 
Agreement define the “Anniston PCB Site” as 
consist[ing] of the area where hazardous substances, 
including PCBs associated with releases or dis-
charges as a result of the operations, including waste 
disposal, of the Anniston plant by Solutia, Inc., Mon-
santo Company, and their predecessors have come to 
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be located. The [Anniston PCB] Site includes, but is 
not limited to, the area covered by the RCRA3

(PCD, § IV, ¶ FF; NTC Rem. Agmt, § III, definition 
of “Site”; RI/FS Agmt, § IV, FF (footnote added)). 
Further, while the Removal Order references only a 
single, broadly defined “Anniston PCB Site,” the 
PCD, the NTC Removal Agreement, and the RI/FS 
Agreement acknowledge a second area of contamina-
tion known as the “Anniston Lead Site.” The PCD, 
the NTC Removal Agreement, and the RI/FS Agree-
ment each define the Anniston Lead Site as “con-
sist[ing] of the area where lead and other commin-
gled hazardous substances, including PCBs, associ-
ated with the historical and ongoing industrial opera-
tions in and around Anniston, Alabama have come to 
be located.” (PCD, § IV, ¶ B; NTC Rem. Agmt, § III, 
definition of “Anniston Lead Site”; RI/FS Agmt, § IV, 
B). The United States covenanted in the PCD not to 
sue S/P or take any administrative action against 
them for performance of the Removal Work, RI/FS 
Work, or NTC Removal Order Work or for recovery of 
certain response costs, with such covenant taking 
effect upon EPA’s approval of a certification of com-
pletion pursuant to the RI/FS Agreement. (PCD, § X, 
¶ 30). Likewise, the PCD makes clear the parties’ 
contemplation that the PCD extended protection to 
S/P from CERCLA contribution liability “for matters 
addressed in [the PCD],” pursuant to § 113(f)(2). 
(PCD, § XII, ¶ 39). By contrast, the government 

 Permit 
[associated with the Anniston Plant]. 

                                            
3 “RCRA” refers to the Resource Conservation and Recovery 

Act, which amended the Solid Waste Disposal Act, 42 U.S.C.  
§ 6901 et seq.; see also PCD, § IV, ¶¶ V, W, X; RI/FS Agreement, 
§ IV, ¶¶ V, W, X; NTC Removal Agreement, § III, definition of 
“RCRA”. 
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reserved all rights against S/P with regard to liability 
for the Anniston Lead Site (id., ¶ 30(j)), and both the 
government and S/P “expressly reserve[d] any and all 
rights (including, but not limited to, any right to con-
tribution), defenses, claims, demands, and causes of 
action which each Party may have with respect to 
any matter, transaction, or occurrence relating in any 
way to the [Anniston PCB Site] and/or the Anniston 
Lead Site against any person not a Party hereto.” 
(PCD, § XII, ¶ 38). 

Under the NTC Removal Agreement, S/P assumed 
a number of additional sampling and removal duties 
beyond those contained in the Removal Order. These 
included submission of a “Supplemental Sampling 
Plan” that would require S/P to conduct composite 
surface soil sampling, “as directed by EPA, at resi-
dential properties that have not previously had com-
posite sampling.” (NTC Rem. Agmt., § VI, ¶ 2.0(c)). 
Further, while Solutia’s soil removal obligations 
under the Removal Order were linked to a surface 
soil PCB concentration level of 10 mg/kg or greater, 
the NTC Removal Agreement indicated that it would 
likely implement a substantially lower threshold that 
would require S/P to conduct soil removal “for any 
property (including properties that are not within the 
Zones covered by the Removal Order)” (NTC Rem. 
Agmt., § VI, ¶ 2.0(e)), with a surface soil PCB concen-
tration at or above 1 part per million (“ppm”)4

                                            
4 As a measure of mass, a measure of 1 milligram per 

kilogram, or .001 gram/1000 grams, is, by definition, equal to 1 
gram per million grams or 1 part per million. 

 and at 
or above 10 ppm for soils below a depth of 12 inches, 
as disclosed by composite sampling done pursuant to 
the 2000 Solutia AOC, the Removal Order, the NTC 
Removal Order, or by EPA. (Id., § I at p. 2; id. § VI, 
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¶¶ 2.0(a), (e), (f), (h); Streamlined Risk Evaluation for 
Residential Areas, Doc. 330-9, Exhibit 1H to Plain-
tiffs’ Response in Opposition to Settling Defendants’ 
Motion for Summary Judgment, at 7). It is undis-
puted at this time that the 1 ppm PCB standard was 
adopted as the trigger for S/P’s soil removal obliga-
tions under the NTC Removal Agreement.5

The NTC Removal Agreement expressly recognized 
that there might be properties requiring a removal 
action by S/P because sampling showed they met the 
1 ppm threshold for PCBs but also had lead contami-
nation greater than 400 ppm. (NTC Rem. Agmt.,  
§ VI, ¶ 2.0(h)(4)). Such properties, the parties acknowl-
edged, would “also [be] part of the Anniston Lead 
Site.” (Id., § I at p. 3). As in the Removal Order,  
S/P denied responsibility for lead contamination in 
Anniston, and EPA acknowledged that it had not 
made a determination as to whether S/P was a source 
of such contamination. (Id.; id. § V, ¶ 8). Nonetheless, 
as to those dual contamination properties, S/P agreed 
to conduct depth sampling to determine the vertical 
extent of lead contamination, and if there was lead 
contamination greater than 400 ppm below a depth of 
12 inches that would not be removed by the PCB 

 

                                            
5 Technically speaking, the NTC Removal Agreement 

provided that the applicable soil removal standard would be 
formally established by an NTC Removal Action Memorandum, 
to be issued by EPA subsequent to the parties’ signing of the 
NTC Removal Agreement. (NTC Rem. Agmt., § VI, ¶¶ 2.0(g) & 
(h)). That NTC Removal Action Memorandum itself does not 
appear to be included in the record. Nonetheless, S/P has 
unambiguously asserted that its soil removal obligations under 
the NTC Removal Agreement were tied to a 1 ppm PCB con-
centration standard. (Doc. 329, Plaintiffs’ Responses to Settling 
Defendants’ Statement of Undisputed Facts in Support of 
Motion for Summary Judgment, ¶ 30). 
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removal action, S/P was required to notify EPA and 
“coordinate the PCB removal pursuant to [the] NTC 
Removal Agreement with any lead removal EPA 
determines is necessary.” (NTC Rem. Agmt., § VI,  
¶ 2.0(h)(4)). EPA recognized, however, that if S/P 
were to “remove soil from any property having lead in 
excess of 400 ppm from a residential property pursu-
ant to [the NTC Removal Agreement], . . . [S/P] may 
seek contribution for the costs of such removal from 
PRPs at the Anniston Lead Site and any other 
parties who may be liable.” (Id., § I at 3). 

D. The Instant Action for Cost Recovery and Con-
tribution 

On June 5, 2003, S/P filed this action. (Doc. 1).  
In its now-governing first amended complaint, S/P 
brought claims against a number of parties, including 
the remaining Defendants, alleging that these parties 
are liable under CERCLA. (Id.; Compl., Doc. 86). In 
Count I, S/P asserted claims for contribution under  
§ 113(f) with respect to cleanup activities they 
financed and performed at both the Anniston Lead 
Site and the Anniston PCB Site. (Compl., Count I,  
¶¶ 330-339). In connection with these claims, S/P 
alleged that “Solutia, on its own behalf and on behalf 
of Pharmacia,” incurred response costs within the 
meaning of § 107(a) and § 101(25), 42 U.S.C.  
§§ 9601(25), “in connection with work performed 
under various state and federal orders” at the 
Anniston PCB Site and the Anniston Lead Site. (Id.  
¶ 334; see also id., ¶ 22 (“Pursuant to the [2000 
Solutia AOC, the Removal Order, and the PCD], 
Solutia and Pharmacia, without admitting liability, 
agreed to take over sampling for . . . EPA in areas 
covered by the Orders, and to clean up contaminated 
properties in Anniston by removing contaminated 
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foundry sand, fluff, and other contaminated waste fill 
material, and replacing it with clean fill.”) S/P 
further maintained that each of the Defendants was 
a PRP under § 107(a) because they had released 
hazardous substances at both the Anniston PCB and 
Lead Sites. (Compl. ¶¶ 332, 338). As a result, S/P 
contended that they “are entitled to contribution from 
each the Defendants with respect to all response 
costs incurred by [S/P], or to be incurred by [S/P], 
including interest, in performing response activities 
pursuant to the federal and state orders at the 
Anniston PCB and Lead Sites.” (Compl. ¶ 338). In 
Count II, S/P sought to assert claims for “cost 
recovery” pursuant to § 107(a) with respect to the 
Anniston Lead Site only. (Id., Count Two, ¶¶ 340-
349. Such claims were based upon the same 
allegations underlying the contribution claims 
asserted in Count I (see id.), plus an assertion by S/P 
that they did not contribute hazardous material to 
the Anniston Lead Site. (Id. ¶ 345). In the prayer for 
relief, S/P demanded a judgment allowing them to 
recoup from the Defendants S/P’s response costs 
incurred to date, including investigatory costs, legal 
fees, and interest. (Id., Prayer for Relief, ¶¶ (a)-(b)). 
Finally, S/P sought a declaratory judgment holding 
the Defendants liable, as an equitable share or jointly 
and severally, for response costs that will be incurred 
by S/P in the future. (Id., ¶¶ (c)-(d)). 

E. The Foundry AOC 

In early May 2005, as this litigation was underway, 
and 21 months after Judge U.W. Clemon approved 
the PCD in the Enforcement Case, EPA entered into 
an Administrative Agreement and Order on Consent 
with a number of parties identified collectively as  
the Foothills Community Partnership (the “Partner-
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ship”). (See Doc. 296, the “Foundry AOC”, at § I, p. 3). 
Under that administrative agreement, hereinafter 
referred to as the “Foundry AOC,” with the exception 
of Southern Tool LLC (“Southern Tool”) and Scien-
tific-Atlanta, Inc. (“Scientific-Atlanta”), all of the 
Defendants now remaining in this action and moving 
for reconsideration (the “Settling Defendants”6

                                            
6 The “Settling Defendants” are: Huron Valley Steel Corpo-

ration; Walter Energy, Inc.; United States Pipe and Foundry 
Company, Inc.; McWane, Inc.; FMC Corporation; BEA Systems 
& Armaments, LP; DII Industries, LLC; MeadWestvaco Corpo-
ration; and Phelps Dodge Industries, Inc. 

) were 
members of the Partnership. (Id.) The Partnership’s 
primary undertakings pursuant to the Foundry AOC 
included reimbursement of $3.25 million to EPA for 
its past response costs; sampling and soil removal at 
residential and certain other types of properties, 
mostly within three designated geographic areas in 
and around Anniston identified as Zones A, B, and C, 
where sampling revealed soil lead concentration of at 
least 400 ppm; and reimbursing EPA for future costs 
it would incur overseeing the Partnership’s work. 
(Foundry AOC, § I, ¶ 1). With respect to soil removal 
obligations, the Foundry AOC expressly contem-
plated that some covered properties would have 
“commingled” soil contamination, with lead concen-
tration of at least 400 ppm and PCB concentration of 
at least 1 ppm. (Foundry AOC, § III, ¶ 8(h)). In such 
cases, the Partnership was generally required to con-
duct soil removal efforts on such properties when 
located in Zones A and B (id., § VIII, ¶¶ 16(a), (b)(iii), 
(c)(iii)), but not when located in Zone C, except for 
certain specifically identified properties. (id., § VIII, 
¶¶ 16(a)(I), (d)(ii)). The Foundry AOC also recognized 
that the Partnership members might potentially be 
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required later to assume certain sampling and 
removal obligations with respect to a fourth area 
designated as “Zone D.” (See id., § III, ¶ 8(ll); id.,  
§ VIII, ¶ 16(e); id., § XX). 

In exchange for agreeing to perform these and 
other specified obligations, the Foundry AOC pro-
vided that members of the Partnership, including the 
Settling Defendants, had resolved their CERCLA 
liability to the United States and were entitled to 
protection from contribution claims, in relation to two 
areas, identified as the “Anniston Lead Site” and the 
“Anniston PCB Site.” (Foundry AOC, § XXIII, ¶ 74). 
While those same two sites were also referenced in 
the PCD, the NTC Removal Agreement, and the 
RI/FS Agreement between the government and S/P, 
the terms were defined differently when they 
appeared later in the Foundry AOC. Namely, the 
Foundry AOC defined the “Anniston PCB Site” as 
“the areas where PCBs associated with releases from 
the Anniston Industrial Operations, have come to be 
located” (id., § III, ¶ e) and the “Anniston Lead Site” 
as “the areas where lead associated with releases 
from the Anniston Industrial Operations has (sic) 
come to be located.” (Id., § III, ¶ bb). The term 
“Anniston Industrial Operations,” in turn, encom-
passed a list identifying twenty-three industrial 
business locations throughout Anniston, including a 
host of current or former pipe, foundry, and machine 
works, including those operated by members of the 
Partnership or their predecessors, as well as the 
Anniston Plant of S/P. (See id., § III, ¶ d; id., “Appen-
dix 1,” Doc. 296-2 at p. 6-9). Further, based upon 
EPA’s determination “that the quantity and/or toxic 
effects of the hazardous substances contributed by 
[the members of the Partnership] to the Anniston 
PCB Site is minimal in comparison to other hazard-
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ous substances at the Anniston PCB Site, particularly 
PCBs contributed by [S/P] or their predecessors,” 
Foundry AOC expressly recites that it constitutes a 
de minimis settlement under § 122(g), 42 U.S.C.  
§ 9622(g), with respect to the Anniston PCB Site. 
(Foundry AOC, § V, ¶ g). 

Shortly after the parties to the Foundry AOC had 
signed it, the Settling Defendants filed motions in 
this case for protective orders and to stay discovery, 
contending that S/P’s claims against them would be 
precluded by the contribution protection granted by 
the Foundry AOC, once it took effect. (See Docs. 193-
196). Simultaneously, S/P filed a motion in the 
Enforcement Case seeking an order from Judge 
Clemon holding the United States in contempt for 
allegedly violating terms of the PCD and prior court 
orders by negotiating and executing the Foundry 
AOC. (Enf. Case Doc. 137). Judge Clemon entered an 
order in which he recognized that “[S/P] would not 
have agreed to the [PCD] in the absence of a clause 
preserving their right to contribution from other 
[PRPs] for contamination of the Anniston PCB Site” 
and that the court, in approving the PCD, had simi-
larly understood it to preserve such rights. (Enf. Case 
Doc. 144 at 1-2). In Judge Clemon’s view, however, 
the proposed Foundry AOC “apparently [would] have 
the likely effect of nullifying the Defendants’ rights of 
contribution against the named defendants in Solutia 
v. McWane.” (Id. at 2). Based on Judge Clemon’s 
determination that there is “indubitably a dispute 
concerning the meaning of the contribution provi-
sions of the [PCD],” he ordered the United States and 
S/P to proceed with the dispute resolution procedures 
set forth in § VIII of the PCD and enjoined the 
United States from taking further action to approve 
or implement the proposed Foundry AOC for 30 days. 
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(Id. at 2-3). After the United States filed a request for 
“clarification” of that order, Judge Clemon issued 
another, dated June 30, 2005. (Enf. Case Doc. 152). 
In that brief order, Judge Clemon denied the United 
States’ motion for contempt sanctions. (Id. at 1). He 
added, however, that the “Government’s effort to 
foreclose [S/P]’s contribution rights” through the pro-
posed Foundry AOC was “in effect a repudiation of 
the [PCD]” and that the United States had indicated 
that “any further dispute resolution, mediation, 
arbitration, or the like [over the contribution issue] is 
moot at this point.” (Id. at 2). The order then 
concluded: “Given the repudiation efforts by the 
United States and the impasse at which the parties 
find themselves, upon Motion by [S/P], this Court will 
suspend [S/P]’s obligations under the [PCD].” (Id.) At 
no point thereafter did S/P file a motion requesting 
such relief. Ultimately, the Foundry AOC went 
through public notice and comment and became effec-
tive on January 17, 2006. 

F. The Stipulation “Clarifying” the PCD 

By July 2006, S/P and EPA were engaged in a 
dispute over the nature and scope of certain of S/P’s 
obligations under the PCD. At that time, S/P and the 
United States settled such disagreement by entering 
into a “Stipulation and Agreement,” which by its 
terms “clarifies” S/P’s obligations under the PCD. 
(Doc. 545-2; Enf. Case Doc. 157-1, (the “Stipulation” 
or “Stip.”) at 1). Pursuant to the Stipulation, S/P 
agreed that it would be generally required to clean up 
all yards within Zones A and B, as defined in the 
Foundry AOC, where sampling by the Partnership or 
EPA under the Foundry AOC or by S/P disclosed 
surface soil PCB concentration of at least 1 ppm but 
that did not have surface soil lead concentration of 
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400 ppm or greater. (Stip., ¶¶ 8, 11). The Stipulation 
further provided that EPA could require S/P to 
perform sampling at certain other properties within 
Zone B and to clean up yards on those properties 
where such sampling showed soil PCB concentrations 
greater than or equal to 1 ppm, regardless of the 
levels of lead found there. (Id. ¶¶ 15, 16). Under the 
Stipulation, S/P also agreed to conduct additional 
sampling in Zones C and D, as defined in the 
Foundry AOC. (Id., ¶¶ 18, 19). In Zone C, S/P would 
also clean up any yards that had PCB concentration 
of 1 ppm or greater, regardless of the level of lead 
contamination (id., ¶ 18), while in Zone D, S/P would 
“clean up all yards that contain surface soil PCB 
concentrations greater than or equal to 1 ppm and/or 
surface soil lead concentrations greater than or equal 
to 400 ppm.” (Id., ¶ 19). The parties further agreed 
that except for the RI/FS Agreement and its imple-
menting SOW, the PCD, the Removal Order and the 
NTC Removal Order “do not extend to any properties 
located outside of Zones A, B, C, and D.” (Id., ¶ 20). 
Finally, S/P also expressly waived their right, 
afforded by Judge Clemon’s order of June 30, 2005, to 
seek the suspension of their obligations under the 
PCD. (Id., ¶ 27). On July 18, 2006, the Stipulation 
was filed as an exhibit to a special masters’ status 
report in the Enforcement Case, which was still being 
overseen by Judge Clemon, (Enf. Case Doc. 157). 

G. The Defendants’ Motions for Summary 
Judgment 

Meanwhile, after the Foundry AOC became effec-
tive in January 2006, the Settling Defendants moved 
for summary judgment on all claims S/P brought 
against them in this action, whether characterized as 
seeking cost recovery under or contribution under 
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CERCLA. (Doc. 295). Later, the other two Defen-
dants, i.e., Southern Tool and Scientific-Atlanta (the 
“Non-Settling Defendants”), also moved for summary 
judgment, but only as to the claims against them for 
cost recovery. (Docs. 355, 356). On June 10, 2008, the 
undersigned entered an order resolving the motions, 
granting in part and denying in part the Settling 
Defendants’ motion, while denying those of the Non-
Settling Defendants. (Doc. 398, “June 2008 Summary 
Judgment Order” or “June 2008 Summ. J. Order”). In 
an accompanying memorandum opinion, the court 
concluded that the Settling Defendants were entitled 
to summary judgment on the § 113(f) contribution 
claims because they were precluded under  
§§ 113(f)(2) and 122(g)(5) by the Foundry AOC. (Doc. 
397, the “June 2008 Summary Judgment Memo-
randum” or “June 2008 Summ. J. Mem.,” at 22-28). 
However, the court ruled that S/P were entitled to 
proceed against all Defendants on claims seeking cost 
recovery under § 107(a) relative to the Anniston Lead 
Site. (Id. at 15-22). 

The court’s reasons for denying summary judgment 
on the cost recovery claims were basically two-fold. 
The first was based upon its resolution of a legal 
issue of statutory interpretation, in which the court 
concluded that the cost recovery remedy embodied in 
§ 107(a) is generally available to any party that has 
itself financed cleanup efforts and is thus not limited, 
as the Defendants had argued, only to non-PRPs, 
“innocent” parties, or to those that have performed a 
cleanup “voluntarily,” i.e., without having been 
compelled to do so by judicial or administrative 
governmental action. (June 2008 Summ. J. Mem. at 
16-22). Because S/P had undisputedly incurred costs 
directly financing and performing cleanup work, the 
court explained, it could pursue cost recovery claims 
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under § 107(a), even if their cleanup efforts were 
undertaken pursuant to, and were thus “compelled” 
by, the PCD. The second reason for the denial of 
summary judgment on the cost recovery claims was 
that, even assuming that a party cannot, as a matter 
of law, employ § 107(a) to recoup compelled cleanup 
costs, the record supported that, as a factual matter, 
at least some of the costs that S/P had incurred on 
the Anniston Lead Site were not, in fact, compelled 
because, the court determined, the terms of the PCD 
did not impose obligations upon S/P vis-á-vis the 
Anniston Lead Site. (Id. at 17-18). In addition, the 
court further addressed the compulsion issue by 
noting that Judge Clemon’s June 30, 2005 order in 
the Enforcement Case had at least ambiguously sug-
gested that he might have suspended S/P’s obliga-
tions under the PCD, which have effectively rendered 
voluntary any subsequent response expenditures by 
S/P. (Id. at 18). 

At a hearing in September 2009 on another matter, 
an attorney for the United States, a nonparty in this 
case, verbally asked the court to reconsider its June 
2008 summary judgment order to the extent it had 
declined to dismiss the § 107(a) claims for cost 
recovery. (Doc. 541 at 59). In support, the United 
States asserted that a number of cases decided since 
the Supreme Court’s decision in United States v. 
Atlantic Research Corp., 551 U.S. 128, 127 S.Ct. 
2331, 168 L.Ed.2d 28 (2007), were asserted to be 
contrary to this court’s summary judgment ruling on 
the § 107 claims and also that the terms of the 
Stipulation, which had not been presented to the 
court when it ruled in June 2008, allegedly demon-
strated that the PCD (1) had compelled the response 
costs for which S/P was seeking recovery under § 107 
and (2) had not been suspended by Judge Clemon. 
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(Id. at 56-60, 62-64). While the court declined to 
reconsider its summary judgment order at the time 
for a number of reasons, including that the United 
States had no standing to seek such reconsideration 
and no party in the case done so, the court intimated 
its belief that it was authorized to revisit its 
summary judgment ruling and that it was “not truly 
adverse” to doing so. (Id. at 66-67). 

With that door left ajar, the Defendants obliged 
with motions to reconsider. (Docs. 542, 544, 546, 547, 
548, 549, 550, 551, 554, 557, 558, & 581). In their 
motions, the Settling Defendants contend that they 
are entitled to summary judgment on the § 107(a) 
claims as well as on the § 113(f) claims, which would 
result in their dismissal as parties. The Non-Settling 
Defendants, by contrast, acknowledge that they are 
potentially subject to claims for contribution under  
§ 113(f), but they argue that such claims are S/P’s 
exclusive remedy against them. 

II. DISCUSSION 

A. Timeliness of the Motions to Reconsider 

As a threshold matter, S/P argues that the court 
cannot consider the motions to reconsider on the 
theory that they are untimely. (Doc. 604, Plaintiffs’ 
Supplemental Brief and Memorandum in Opposition 
to Defendants’ Motions to Reconsider (“S/P Supp. 
Brief in Opp. to Reconsid.”), at 3). S/P points out that 
the defendants have invoked Rule 60(b) of the 
Federal Rules of Civil Procedure as the basis for their 
motions to reconsider and that such motions must be 
filed within a “reasonable time” under Rule 60(c), 
Fed.R.Civ.P. Because there was a delay of approxi-
mately 18 months between the court’s June 2008 
summary judgment decision and the filing of the first 
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motion to reconsider in December 2009, S/P claims 
that the motions come too late. (S/P Supp. Brief in 
Opp. to Reconsid. at 3). 

The timing of the motions is not material. Time 
limits applicable to Rule 60(b) motions do not apply 
to the defendants’ motions to reconsider. Notwith-
standing any reliance by the defendants on Rule 
60(b), that rule does not authorize or govern motions 
requesting a court to revisit non-final, interlocutory 
orders, including rulings that deny summary 
judgment in whole or in part.  See Bon Air Hotel, Inc. 
v. Time, Inc., 426 F.2d 858, 862 (5th Cir.1970)7

B. Legal Standards Applicable to Motions to 
Reconsider 

; 
Zimzores v. Veterans Admin., 778 F.2d 264, 266 (5th 
Cir.1985); Nicholson v. City of Daphne [Civ. No. 95-
W-1031-N], 2009 WL 2045152, *2 (S.D.Ala. July 7, 
2009) (unpublished). Rather, a district court retains 
discretionary authority to revisit such interlocutory 
orders at any time prior to final judgment. See Har-
per v. Lawrence County, Ala., 592 F.3d 1227, 1231 
(11th Cir. 2010); Aldana v. Del Monte Fresh Produce, 
N.A., Inc., 578 F.3d 1283, 1289 (11th Cir.2009); 
Hardin v. Hayes, 52 F.3d 934, 938 (11th Cir.1995). 

In a second procedural argument, S/P also assert 
that the court may not, or at least should not, revisit 
its summary judgment order because, S/P contends, 
the legal standards or prerequisites for a motion to 
reconsider have not been met. (S/P Supp. Brief in 
Opp. to Reconsid. at 2-3). S/P maintains that “[o]nly 

                                            
7 The decisions of the former Fifth Circuit handed down 

before October 1, 1981 are binding in the Eleventh Circuit. 
Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir.1981) 
(en banc) 



58a 
three grounds justify reconsideration: (1) an inter-
vening change in controlling law; (2) the availability 
of new evidence; or (3) the need to correct clear error 
or manifest injustice.” (Id. at 2, citing Mitchell v. 
Crowell, 975 F.Supp. 1440, 1442 (N.D.Ala.1997)). S/P 
urges that none of these circumstances are present. 

S/P’s arguments fail to establish that it is improper 
for the court to entertain the defendants’ motions to 
revisit the June 2008 summary judgment order. It is 
not disputed that in general a finding that there 
exists at least one of the circumstances cited by S/P 
from Mitchell before reconsidering an earlier order 
represents a sound prudential limitation on the pro-
priety of revisiting interlocutory rulings. Even so, 
there are at least two grounds why reconsideration of 
summary judgment is warranted. The first is the 
availability of additional evidence, which is the 
second Mitchell circumstance. The court’s June 2008 
summary judgment ruling was based in part on an 
ambiguity in Judge Clemon’s June 30, 2005 order 
that potentially rendered it subject to the interpreta-
tion that it operated to suspend S/P’s obligations 
under the PCD, supporting that S/P’s clean up efforts 
thereafter were voluntarily in the sense that they 
were no longer compelled by the PCD. It is now crys-
tal clear, however, from the Stipulation, S/P’s briefing 
on the motions to reconsider, and from a declaration 
attached to the latter, none of which was before the 
undersigned in June 2008, that Judge Clemon’s order 
did not itself suspend S/P’s obligations under the 
PCD, that S/P never moved for such relief, and that 
S/P is not making any claim to the contrary. (Stip.  
¶ 27; S/P Supp. Brief in Opp. to Reconsid. at 32; 
Declaration of George Frampton, Jr., Exhibit B to S/P 
Supp. Brief in Opp. to Reconsid., ¶¶ 11-12). In addi-
tion, the Stipulation, which by its terms “clarifies” 
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the nature and scope of S/P’s duties under the PCD 
and the administrative orders referenced therein, 
constitutes new evidence on the broader factual 
question of whether S/P’s particular response activi-
ties in Anniston were compelled.8

                                            
8 S/P have noted that the Stipulation provides that S/P’s 

“signing of [the Stipulation] and taking actions consistent with 
it shall not be considered an admission of liability and is not 
admissible in evidence against [S/P] in any judicial or 
administrative proceeding, other than a proceeding by the 
United States, including EPA to enforce the [Stipulation] or a 
judgment relating to it.” (Stipulation at p. 3, ¶ 5; see also id. at 
p. 5, ¶ 12). S/P have also moved in the Enforcement Case to 
strike a “Status Report” filed in that case by the United States, 
which includes arguments based upon the Stipulation that S/P 
regards as an improper attempt to undercut S/P’s position in the 
instant case. (Enf. Case Doc. 187). However, S/P have not moved 
to strike or exclude the Stipulation itself, which, aside from 
being offered by the defendants in this case, is a public 
document filed in the Enforcement Case. Nor do S/P make any 
argument that the defendants, who are not parties to the 
Stipulation, are precluded from now relying upon it. It may  
be that, even without the inclusion of express provisions 
purporting to limit its use as evidence, the Stipulation would 
constitute evidence of a compromise that is not admissible to 
prove S/P’s liability for lead contamination in Anniston. See 
Rule 408(a), Fed.R.Evid.; also see generally Lyondell Chem. Co. 
v. Occidental Chem. Corp., 608 F.3d 284, 294-95 (5th Cir.2010) 
(interpreting Rule 408 in the CERCLA context). That exclusion-
ary principle is not implicated, however, where evidence of a 
compromise is offered for some purpose other than as a  
quasi-admission of wrongdoing or liability. See Rule 408(b), 
Fed.R.Evid.; see also Tremont LLC v. Halliburton Energy Servs., 
Inc., 696 F.Supp.2d 741, 782 n. 42 (S.D.Tex.2010); Fireman’s 
Fund Ins. Co. v. City of Lodi, Calif., 296 F.Supp.2d 1197, 1208 
(E.D.Cal.2003). It is clear that the defendants are not offering 
the Stipulation to prove liability; rather, they rely upon it to 
show the extent of S/P’s obligations under the PCD, in order to 
establish that S/P’s response costs were compelled by it. 
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The second reason justifying reconsideration is the 

existence of additional legal authority from a number 
of federal courts since this court issued its June 2008 
decision. It is true that there has not been a “control-
ling” case from the Supreme Court or the Eleventh 
Circuit on the primary issue raised by the motions to 
reconsider: the relationship between CERCLA’s cost 
recovery and contribution causes of action. That rela-
tionship is decidedly unsettled, however, as discussed 
below, since June 2008 there have been a significant 
number of decisions handed down not only in the dis-
trict courts but also in circuit courts of appeals that 
serve as additional persuasive guidance. Accordingly, 
reconsideration of the court’s order denying the 
defendants’ motions for summary judgment on the § 
107 claims is both authorized and justified. The court 
now turns to the substantive issues raised by the 
motions to reconsider. 

C. The Scope of CERCLA’s “Cost Recovery” and 
“Contribution” Remedies 

When a private party incurs costs associated with 
the cleanup of a hazardous waste site, CERCLA 
affords that party two types of claims by which it 
potentially may seek to recoup all or part of its costs 
from other parties that are entirely or partially 
responsible for the contamination. The first type of 
claim arises under § 107(a) and is commonly known 
as a “cost recovery” cause of action. 42 U.S.C.  
§ 9607(a). The second type is the “contribution” cause 
of action arising under § 113(f). The primary argu-
ment raised by the defendants, and also by the 
United States as amicus curiae, in support of the 
motions to reconsider is that S/P are precluded from 
bringing claims under § 107(a) on the theory that 
their exclusive remedy under CERCLA is through  
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§ 113(f) contribution. The defendants take the position 
that S/P has incurred their expenses in question by 
performing cleanup activities pursuant to the PCD 
and the administrative agreements it encompasses, 
i.e., the Removal Order, the NTC Removal Order, and 
the RI/FS Agreement. The defendants maintain that 
such “compelled” expenses incurred under judicial 
and administrative enforcement measures generally 
are subject to apportionment amongst the Defend-
ants through claims by S/P for contribution under  
§ 113(f). In those circumstances, the Defendants urge, 
S/P can pursue such contribution claims against them 
to the extent that they are not precluded by  
§ 113(f)(2) contribution protection arising from the 
Foundry AOC, but that S/P cannot simply choose to 
characterize its claims instead as ones seeking cost 
recovery under § 107(a). 

In opposition, S/P take the position that § 107(a) 
does authorize cost recovery claims in circumstances 
that might also give rise to a § 113(f) claim, and S/P 
contend that the court, in its June 2008 summary 
judgment memorandum, was correct to interpret  
§ 107(a) as permitting cost recovery even if the 
subject costs stem from cleanup activities that were 
“compelled” by judicial or administrative enforcement 
measures. Alternatively, S/P argue that, assuming  
§ 107(a) is construed not to authorize cost recovery 
claims based on circumstances that also give rise to  
§ 113(f) contribution, the circumstances underlying 
S/P’s claims here do not authorize contribution under 
§ 113(f) and thus support claims under § 107(a). In a 
similar vein, S/P maintain that their § 107(a) claims 
are viable on the theory that the costs underlying 
their claims arose from response activities not actu-
ally “compelled” by the government’s enforcement 
measures. To understand fully the parties’ respective 
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arguments and positions on these issues, it is neces-
sary to discuss in some detail the framework of 
CERCLA as it relates to its cost recovery and contri-
bution causes of action, as well as how the federal 
courts have interpreted those provisions. 

1. The CERCLA Framework 

“As its name implies, CERCLA is a comprehensive 
statute that grants the President broad power to 
command government agencies and private parties to 
clean up hazardous waste sites.” Key Tronic Corp. v. 
United States, 511 U.S. 809, 814, 114 S.Ct. 1960, 128 
L.Ed.2d 797 (1994). The “‘two . . . main purposes of 
CERCLA’ are ‘prompt cleanup of hazardous waste 
sites and imposition of all cleanup costs on the 
responsible party.’” Meghrig v. KFC Western, Inc., 
516 U.S. 479, 483, 116 S.Ct. 1251, 134 L.Ed.2d 121 
(1996) (quoting General Electric Co. v. Litton Indus-
trial Automation Systems, Inc., 920 F.2d 1415, 1422 
(8th Cir.1990)). When faced with the need to clean up 
a hazardous waste site, CERCLA § 104(a) presents 
the federal government with the option of either 
cleaning up the site itself or requiring the cleanup to 
be financed and performed by certain enumerated 
entities that are subject to liability under CERCLA. 
42 U.S.C. § 9604(a). Those entities, often referred to 
as “potentially responsible parties” or “PRPs” for 
short, are set forth as four categories in § 107(a)(1) 
through (4). They include: (1) the owner and operator 
of a facility where hazardous substances are located; 
(2) the owner or operator of a facility at the time 
when such hazardous substances were disposed of; 
(3) those who arranged for disposal, treatment, or 
transport of such hazardous substances by some 
other party; and (4) those who accepted hazardous 
substances for transport to disposal or treatment 
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facilities from which there is a release or a 
threatened release. 42 U.S.C. § 9607(a)(1)-(4). 
Regardless of whether the government performs the 
cleanup itself or compels a PRPs to do it, the govern-
ment is authorized to recover “all costs of removal or 
remedial action”9

                                            
9 Under CERCLA, cleanup activities are divided into 

“removal” and “remedial” actions. The term “removal” includes 

 associated with the cleanup from 

the cleanup or removal of released hazardous substances 
from the environment, . . . such actions as may be 
necessary to monitor, assess, and evaluate the release . . . 
of hazardous substances, the disposal of removed material, 
or the taking of such other actions as may be necessary to 
prevent, minimize, or mitigate damage to the public health 
or welfare or to the environment, which may otherwise 
result from a release. . . . The term includes . . . action 
taken under [§ 104(b), which authorizes investigations, 
monitoring, surveys, testing, and planning related to 
cleaning up hazardous substances]. 

§ 101(23), 42 U.S.C. § 9601(23); see also § 104(b), 42 U.S.C.  
§ 9604(b).  The term “remedial action” refers to 

those actions consistent with permanent remedy taken 
instead of or in addition to removal actions in the event of 
a release . . . of a hazardous substance into the environ-
ment, to prevent or minimize the release of hazardous 
substances so that they do not migrate to cause substantial 
danger to present or future public health or welfare or the 
environment. The term includes, but is not limited to, such 
actions at the location of the release as storage, 
confinement, perimeter protection using dikes, trenches, or 
ditches, clay cover, neutralization, cleanup of released 
hazardous substances and associated contaminated 
materials, recycling or reuse, diversion, destruction, 
segregation of reactive wastes, dredging or excavations, 
repair or replacement of leaking containers, collection of 
leachate and runoff, onsite treatment or incineration, 
provision of alternative water supplies, and any monitoring 
reasonably required to assure that such actions protect the 
public health and welfare and the environment. . . . 



64a 
such PRPs, either through a civil action under  
§ 107(a)(4)(A), or through an administrative settlement 
under § 122(g) or § 122(h). 42 U.S.C. §§ 9607(a)(4)(A), 
9622(g) & (h). Under CERCLA’s strict liability regime, 
a party that falls within any of the four PRP 
categories of § 107(a) may be held jointly and sever-
ally liable by the government for the entire cost of a 
cleanup, even if the party is “innocent” in the sense 
that it did not contribute to the pollution at the site. 
See Canadyne-Georgia Corp. v. NationsBank, N.A. 
(South), 183 F.3d 1269, 1275 (11th Cir.1999); Atlantic 
Research, 551 U.S. at 136, 127 S.Ct. 2331 (“[E]ven 
parties not responsible for contamination may fall 
within the broad definitions of PRPs in § 107(a)(1)-
(4)”). 

When the federal government determines that a 
cleanup is due to be performed by another party, 
CERCLA authorizes the use of a variety of judicial 
and administrative enforcement mechanisms, set 
forth in §§ 106 and 122.  Under § 106(a), the Presi-
dent is authorized to direct the Attorney General to 
file a civil action seeking injunctive relief to abate “an 
imminent and substantial endangerment to the 
public health or welfare or the environment because 
of an actual or threatened release of a hazardous 
substance.” 42 U.S.C. § 9606(a). The President, or the 
EPA as his delegated agent under CERCLA,10

                                            
§ 101(24), 42 U.S.C. § 9601(24). As used in CERCLA, the term 
“response” encompasses both recovery and remedial actions, as 
well as “enforcement activities related thereto.” § 101(25), 42 
U.S.C. § 9601(25). 

 is  
also authorized under § 106(a) to issue unilateral 
administrative orders (“UAO’s”) “as may be necessary 

10 See 42 U.S.C. § 9615; 40 C.F.R. § 300.100; Executive Orders 
12,580 and 12,777; 
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to protect public health and welfare and the envi-
ronment,” that require a party to perform a cleanup. 
42 U.S.C. § 9606(a). Where a party that is subject to 
a UAO “willfully” and “without sufficient cause” fails 
to comply with it, the government is authorized to 
bring an action in district court under § 106(b)(1) to 
enforce the UAO and seek additional fines and penal-
ties. 42 U.S.C. § 9606(b)(1); see also id., § 9607(c)(3). 

The EPA is also generally authorized under  
§ 122(a) to enter into settlements with other parties 
under which those parties are to perform cleanup 
activities. 42 U.S.C. § 9622(a). Under § 122(d)(1), the 
EPA may enter into so-called “cleanup agreements” 
“with respect to remedial action under [§ 106(a)].”  
42 U.S.C. § 9622(d)(1). Section 122(d)(3) likewise 
authorizes agreements under which another party is 
to perform “action under [§ 104(b)],” which references 
more preliminary removal actions, including investi-
gation, monitoring, and planning tasks.11

                                            
11 Section 104(b) provides in relevant part as follows: 

 42 U.S.C.  

(b) Investigations, monitoring, coordination, etc., by 
President 

(1) Information; studies and investigations 

Whenever the President is authorized to act pursuant to 
subsection (a) of this section, or whenever the President 
has reason to believe that a release has occurred or is 
about to occur, or that illness, disease, or complaints 
thereof may be attributable to exposure to a hazardous 
substance, pollutant, or contaminant and that a release 
may have occurred or be occurring, he may undertake such 
investigations, monitoring, surveys, testing, and other 
information gathering as he may deem necessary or 
appropriate to identify the existence and extent of the 
release or threat thereof, the source and nature of the 
hazardous substances, pollutants or contaminants in-
volved, and the extent of danger to the public health or 
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§§ 9622(d)(3) and 9604(b). Finally, CERCLA § 122(g) 
empowers the government to enter into “de minimis 
settlements” to resolve “an administrative or civil 
action under [§ 106] or [§ 107]” where the “settlement 
involves only a minor portion of the response costs at 
the facility concerned” and other conditions are met. 
42 U.S.C. § 9622(g). 

From CERCLA’s enactment in 1980 until amend-
ment by the Superfund Amendments and Reauthori-
zation Act of 1986 (“SARA”), 100 Stat. 1613, the only 
express provision that potentially authorized a pri-
vate party to recoup expenditures made in connection 
with the cleanup of a site from other private parties 
or polluters was § 107(a)(4)(B). Just as PRPs are 
liable to the government under § 107(a)(4)(A) for “all 
costs of removal or remedial action incurred by the 
United States Government or a State or an Indian 
tribe not inconsistent with the national contingency 
plan12

                                            
welfare or to the environment. In addition, the President 
may undertake such planning, legal, fiscal, economic, 
engineering, architectural, and other studies or investi-
gations as he may deem necessary or appropriate to plan 
and direct response actions, to recover the costs thereof, 
and to enforce the provisions of this chapter. 

,” CERCLA specified that PRPs are likewise 
liable under § 107(a)(4)(B) for “any other necessary 
costs of response incurred by any other person 
consistent with the national contingency plan.” 42 
U.S.C. §§ 9607(a)(4)(A)-(B) (footnote added). From the 

42 U.S.C. § 9604(b)(1). 
12 “The national contingency plan specifies procedures for 

preparing and responding to contaminations and was promul-
gated by the Environmental Protection Agency. . . .” Cooper 
Industries Inc. v. Aviall Services, Inc., 543 U.S. 157, 161, n. 2, 
125 S.Ct. 577, 160 L.Ed.2d 548 (2004) (citing 40 CFR pt. 300 
(2004)). 
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outset, courts agreed with virtual unanimity that  
§ 107(a)(4)(B) authorized claims by a private party 
that had itself cleaned up a site against other parties 
responsible for the contamination. See Wickland Oil 
Terminals v. Asarco, Inc., 792 F.2d 887, 891 (9th 
Cir.1986); Walls v. Waste Resource Corp., 761 F.2d 
311, 317-18 (6th Cir.1985); Artesian Water Co. v. New 
Castle County, 605 F.Supp. 1348, 1356 (D.Del.1985). 
Courts during that period also generally agreed that 
such a cost recovery cause of action was available 
even if the plaintiff was itself a PRP. See, e.g., City of 
Philadelphia v. Stepan Chem. Co., 544 F.Supp. 1135, 
1143 (E.D.Pa.1982); Jones v. Inmont Corp., 584 
F.Supp. 1425, 1428 (S.D.Ohio 1984); Pinole Point 
Properties, Inc. v. Bethlehem Steel Corp., 596 F.Supp. 
283, 291 (N.D.Cal.1984); United States v. Conserva-
tion Chem. Co., 628 F.Supp. 391, 404 (W.D.Mo.1985); 
but cf. D’Imperio v. United States, 575 F.Supp. 248, 
253 (D.N.J.1983) (stating without citation or further 
analysis that “[i]n order to seek recovery under  
[§ 107(a)(4)(B) ] it is necessary for the plaintiff to 
prove that he himself is not liable for [cleanup] 
costs.”); Mardan Corp. v. C.G.C. Music, Ltd., 600 
F.Supp. 1049, 1057 (D.Ariz.1984) (holding that a  
§ 107(a) action was barred by, among other things, 
the doctrine of “unclean hands” because the plaintiff 
had itself contributed to contamination at the site), 
aff’d on other grounds, 804 F.2d 1454 (9th Cir.1986). 

It appears that it was at least initially assumed 
that private parties were not precluded from pursu-
ing claims under § 107(a)(4)(B) by the fact that their 
costs had been incurred performing investigation or 
cleanup tasks under a CERCLA consent decree or an 
authorized administrative order or agreement with 
the EPA or a State environmental agency. Although 
only a few published cases prior to the 1986 SARA 
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amendments seem to arise under those circum-
stances, see, e.g., Mardan Corp., 600 F.Supp. at 1054-
55; Marmon Group, Inc. v. Rexnord, Inc., 1986 WL 
7070 (N.D.Ill. June 16, 1986) (unpublished), no court 
or litigant at that time seems to have taken the posi-
tion that § 107(a)(4)(B) provided no remedy where 
cleanup costs were compelled by prior enforcement 
measures. Further, amendments to the NCP regula-
tions in late 1985 made clear that the EPA contem-
plated that private cleanups compelled by the agency 
under § 106 could support cost recovery under  
§ 107(a).  See 50 Fed.Reg. 47,929 and 47,934 (Nov.  
20, 1985); 40 C.F.R. § 300.68(l) (1986) (setting forth 
standards to be used by EPA in “evaluating . . . 
proposed response actions [taken by parties other 
than the lead agency pursuant to section 106 of 
CERCLA] for the purpose of determining consistency 
with [the NCP] for cost recovery under section 107 of 
CERCLA.”). 

Ironically, given the nature of the issues in this 
action, one of the more hotly-debated issues during 
the first few years after CERCLA’s passage was 
whether government involvement in a private party’s 
clean up efforts was affirmatively required for an 
action to lie under § 107(a)(4)(B). See Frederic M. 
Mauhs, Judicial Limitations on the CERCLA Private 
Right of Action, 15 Envtl. L. 471, 483 (Spring 1985) 
(“The aspect of CERCLA’s private recovery provision 
with which courts are most uneasy is the possibility 
that a party might, voluntarily and without govern-
ment approval or intervention, clean up any prob-
lematic waste site and then sue hundreds of trans-
porters and generators for recovery of potentially 
enormous costs. . . .”); Jeffrey M. Gaba, Recovering 
Hazardous Waste Cleanup Costs: The Private Cause 
of Action Under CERCLA, 13 Ecology L.Q. 181, 201 
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(1986) (“Perhaps the single most difficult issue under 
section 107(a)(4)(B) is the role that the government 
should play in approval of private cleanup plans.”). 
District courts initially split sharply on that ques-
tion.13

                                            
13 Compare Bulk Distribution Centers, Inc. v. Monsanto Co., 

589 F.Supp. 1437, 1445-46 (S.D.Fla.1984); Wickland Oil Terminals 
v. Asarco, Inc., 590 F.Supp. 72, 77 (N.D.Cal.1984) Marmon 
Group, Inc. v. Rexnord, Inc., 1986 WL 7070, *1 (N.D.Ill. June 16, 
1986) (unpublished) (all holding that government approval of a 
private plaintiff’s cleanup plan was a prerequisite to suit under 
§ 107(a)(4)(B)), with Pinole Point Properties, 596 F.Supp. at 289-
90; City of New York v. Exxon Corp., 633 F.Supp. 609, 616 
(S.D.N.Y.1986); Fishel v. Westinghouse Elec. Corp., 617 F.Supp. 
1531, 1534-35 (M.D.Pa.1985); Conservation Chem. Co., 628 
F.Supp. at 405; State of New York v. Shore Realty Corp.,  
648 F.Supp. 255, 263 (E.D.N.Y.1986) (all taking the contrary 
position); see also Artesian Water Co., 605 F.Supp. at 1357-60 
(holding that a private plaintiff may sue under § 107(a)(4)(B) to 
recover costs associated with “removal” action without prior 
government approval but requiring such approval to recover 
costs associated with “remedial” action). 

  However, the 1985 amendments to the NCP 
also clarified that cleanups performed without 
government approval could generate response costs 
consistent with the NCP and thus support a cost 
recovery action under § 107(a)(4)(B). See 50 Fed.Reg. 
47,934 (revising 40 C.F.R. § 300.71) (1985). At about 
that same time, the issue began to reach the federal 
appellate courts, which, taking their cue primarily 
from the amended NCP, uniformly agreed that gov-
ernment approval or involvement was not required in 
an action under § 107(a)(4)(B). See Wickland Oil, 792 
F.2d at 891-92; Dedham Water Co. v. Cumberland 
Farms Dairy, Inc., 805 F.2d 1074, 1078 n. 8 (1st 
Cir.1986); Tanglewood East Homeowners v. Charles-
Thomas, Inc., 849 F.2d 1568, 1575 (5th Cir.1988); 
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Richland-Lexington Airport Dist. v. Atlas Properties, 
Inc., 901 F.2d 1206, 1208-09 (4th Cir.1990). 

In addition to the foregoing cases concerning  
the scope of the § 107 remedy, “[a]fter CERCLA’s 
passage, litigation also ensued over the separate 
question of whether a private entity that had been 
sued in a cost recovery action (by the Government or 
by another PRP) could obtain contribution from other 
PRPs.” Cooper Industries, Inc. v. Aviall Services, Inc., 
543 U.S. 157, 162, 125 S.Ct. 577, 160 L.Ed.2d 548 
(2004). The Supreme Court further recounted: 

As originally enacted in 1980, CERCLA con-
tained no provision expressly providing for a 
right of action for contribution. A number of 
District Courts nonetheless held that, although 
CERCLA did not mention the word “contribu-
tion,” such a right arose either impliedly from 
provisions of the statute, or as a matter of federal 
common law. See, e.g., United States v. New 
Castle County, 642 F.Supp. 1258, 1263-1269 
(D.Del.1986) (contribution right arises under 
federal common law); Colorado v. ASARCO,  
Inc., 608 F.Supp. 1484, 1486-1493 (D.Colo.1985) 
(same); Wehner v. Syntex Agribusiness, Inc., 616 
F.Supp. 27, 31 (E.D.Mo.1985) (contribution right 
is implied from § 107(e)(2)). That conclusion was 
debatable in light of two decisions of this Court 
that refused to recognize implied or common-law 
rights to contribution in other federal statutes. 
See Texas Industries, Inc. v. Radcliff Materials, 
Inc., 451 U.S. 630, 638-647, 101 S.Ct. 2061, 68 
L.Ed.2d 500 (1981) (refusing to recognize implied 
or common-law right to contribution in the 
Sherman Act or the Clayton Act); Northwest 
Airlines, Inc. v. Transport Workers, 451 U.S. 77, 
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90-99, 101 S.Ct. 1571, 67 L.Ed.2d 750 (1981) 
(refusing to recognize implied or common-law 
right to contribution in the Equal Pay Act of 
1963 or Title VII of the Civil Rights Act of 1964). 

Id. at 162, 125 S.Ct. 577. 

“Congress subsequently amended CERCLA in the 
Superfund Amendments and Reauthorization Act of 
1986 (SARA), 100 Stat. 1613, to provide an express 
action for contribution.” Id. Specifically, § 113(f) con-
tains two provisions expressly setting forth circum-
stances in which a party “may seek contribution”:  
(1) “during or following any civil action under [§ 106] 
or under [§ 107],” § 113(f)(1); and (2) when a party 
has “resolved its liability to the United States or a 
State for some or all of a response action or for some 
or all of the costs of such action,” § 113(f)(3)(B).  
42 U.S.C. § 9613(f)(1) & (f)(3)(B). In addition to codi-
fying the contribution cause of action, the SARA 
amendments included several other provisions that 
distinguish such claims from those for cost recovery 
under § 107(a). First, the nature of liability is at least 
generally different. Courts consistently interpret  
§ 107(a) to provide for joint and several liability 
among all PRPs unless a defendant can show that a 
reasonable basis for apportionment of harm exists. 
See Burlington Northern & Santa Fe Ry. Co. v. 
United States, ---U.S. ----, ----, 129 S.Ct. 1870,  
1880-1881, 173 L.Ed.2d 812 (2009).  By contrast, 
contribution calls for an apportionment of liability, 
with courts being authorized under § 113(f)(1) to 
“allocate response costs among liable parties using 
such equitable factors as the court determines are 
appropriate.” 42 U.S.C. § 9613(f)(1).  Second, the 
statute of limitations is often longer and may be 
otherwise more favorable for cost recovery claims 



72a 
than it is for contribution claims. Under § 113(g)(3), 
the limitations period for an “action for contribution 
for any response costs or damages” claims is three 
years, with commencement of the period being tied  
to the date of a judgment or certain specified 
administrative orders or a judicially approved 
settlement. The limitations period for § 107 cost 
recovery claims under § 113(g)(2) is either three or 
six years, depending upon the type of response action 
performed. 42 U.S.C. § 9613(g)(2). Further, that 
limitations period is triggered by the performance  
of response work by the plaintiff, which might not 
occur until well after the date of a prior judgment, 
settlement, or order under which the plaintiff 
initially was compelled or agreed to perform response 
work at the site. Id.; see also, e.g., RSR Corp. v. 
Commercial Metals Co., 496 F.3d 552 (6th Cir.2007) 
(holding that contribution action based on costs of 
response action performed pursuant to 1999 consent 
decree was untimely filed under § 113(g)(3) where it 
was filed more than three years after entry of the 
consent decree, notwithstanding that response work 
was not completed until 2001). Third, and most 
importantly for present purposes, § 113(f)(2) provides 
that a party that “has resolved its liability to the 
United States or a State in an administrative or 
judicially approved settlement shall not be liable for 
claims for contribution regarding matters addressed 
in the settlement.” 42 U.S.C. § 9613(f)(2).  That 
“settlement bar does not by its terms protect against 
cost-recovery liability under § 107(a).”  Atlantic 
Research, 551 U.S. at 140, 127 S.Ct. 2331. 

Notwithstanding the prior caselaw interpreting  
§ 107(a)(4)(B) as authorizing actions by PRPs, after 
SARA’s enactment, the federal appellate courts 
changed course. Seeking to “direct traffic between” 
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that section and the new § 113(f) cause of action, 
Atlantic Research, 551 U.S. at 132, 127 S.Ct. 2331 
(quoting case below, 459 F.3d 827, 832 (8th 
Cir.2006)), many courts, including the Eleventh 
Circuit, began to hold that the § 113(f) contribution 
cause of action was the exclusive remedy by which a 
private plaintiff PRP might bring suit against others 
to recoup or apportion expenses associated with a 
cleanup, at least unless the plaintiff could not show 
that it was merely an “innocent” party that did not 
contribute to the site contamination, despite its  
PRP status. See Redwing Carriers, Inc. v. Saraland 
Apartments, 94 F.3d 1489, 1496 & n. 7 (11th 
Cir.1996); Rumpke of Indiana v. Cummins Engine 
Co., 107 F.3d 1235, 1240-41 (7th Cir.1997); see also 
Cooper Indust., 543 U.S. at 169, 125 S.Ct. 577 (col-
lecting cases). “But as courts prevented PRPs from 
suing under § 107(a), they expanded § 113(f) to allow 
PRPs to seek ‘contribution’ even in the absence of a 
suit under § 106 or § 107(a).” Atlantic Research, 551 
U.S. at 132, 127 S.Ct. 2331 (citing Aviall Servs., Inc. 
v. Cooper Industries, Inc., 312 F.3d 677, 681 (5th 
Cir.2002) (en banc)). 

In its decisions in Cooper Industries and Atlantic 
Research, however, the Supreme Court established a 
different template for assessing the relationship 
between § 107(a) and § 113(f). Each case involved a 
similar factual situation in which a plaintiff, itself a 
PRP that had contributed to contamination at the 
site, had cleaned it up without having been sued 
under § 106 or § 107 or otherwise subject to formal 
government enforcement and then sued other alleged 
PRPs under CERCLA to recoup its cleanup costs. 
Cooper Industries, 543 U.S. at 163-64, 125 S.Ct. 577; 
Atlantic Research, 551 U.S. at 133-34, 127 S.Ct. 2331. 
In resolving the cases, the Supreme Court made clear 
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that while the remedies of § 107(a) and § 113(f) “are 
similar at a general level in that they both allow pri-
vate parties to recoup expenses from other private 
parties,” Cooper Industries, 543 U.S. at 163 n. 3, 125 
S.Ct. 577, the latter section’s contribution cause of 
action does not encompass all claims that might 
implicate “any apportionment of expenses among 
PRPs.” Atlantic Research, 551 U.S. at 138, 127 S.Ct. 
2331. Instead, the Court held that “§§ 107(a) and 
113(f) provide two ‘clearly distinct’ remedies,” id. 
(quoting Cooper Indust., 543 U.S. at 163 n. 3, 125 
S.Ct. 577), that “complement each other by providing 
causes of action ‘to persons in different procedural 
circumstances.’” Id. at 139, 127 S.Ct. 2331 (quoting 
Consolidated Edison Co. of N.Y. v. UGI Utilities, Inc., 
423 F.3d 90, 99 (2d Cir.2005)). 

The Court opined that the term “contribution” in  
§ 113(f) is used in its “traditional sense,” defined as the 
“‘tortfeasor’s right to collect from others responsible 
for the same tort after the tortfeasor has paid more 
than his or her proportionate share, the shares being 
determined as a percentage of fault.’”  Atlantic 
Research, 551 U.S. at 138, 127 S.Ct. 2331 (quoting 
Black’s Law Dictionary 353 (8th ed.2004)). As such, a 
PRP’s right to contribution “is contingent upon an 
inequitable distribution of common liability among 
liable parties,” id. at 139, 127 S.Ct. 2331, as where a 
“PRP . . . pays money to satisfy a settlement agree-
ment or a court judgment” to reimburse another 
party for costs that it incurred in performing or over-
seeing a cleanup. Id. at 139 & n. 6, 127 S.Ct. 2331. 
But such contingency is not satisfied, the Court held, 
where a plaintiff seeks to recover or apportion costs 
of a cleanup it performed voluntarily, without ever 
having been sued under § 106 or § 107, settling its 
liability, or in response to an administrative order. 
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See Cooper Industries, 543 U.S. at 165-68 & n. 5, 125 
S.Ct. 577; see also Atlantic Research, 551 U.S. at 139 
n. 6, 127 S.Ct. 2331. 

By contrast, Atlantic Research held that a plaintiff 
that itself has performed a cleanup under those same 
voluntary conditions is authorized to bring a claim to 
recoup its response costs under § 107(a)(4)(B), 
essentially validating earlier federal appellate cases 
like Wickland Oil that had sanctioned cost recovery 
claims arising from private cleanups undertaken 
without government involvement. 551 U.S. at 141, 
127 S.Ct. 2331; see also id. at 139 n. 6, 127  
S.Ct. 2331. The Supreme Court explained that  
§ 107(a)(4)(B) does not create a right to contribution 
relative to payments a party has made to reimburse 
others for their cleanup costs; rather, it authorizes a 
private plaintiff to recover costs that it has incurred 
by performing or financing its own cleanup. Id. at 
139, 127 S.Ct. 2331. At least this is so, the Court 
held, where the plaintiff has cleaned up a site with-
out having been subject to government enforcement 
measures, recognizing that the § 107(a) cause of 
action does not require “any establishment of liability 
[of that plaintiff] to a third party,” including the gov-
ernment. Id. at 139, 127 S.Ct. 2331; see also id., at 
139 n. 6, 127 S.Ct. 2331. 

2. No Binding Precedent Governs the Viability 
of § 107 Claims Based on “Compelled” Costs 
of Response 

Insofar as S/P’s cleanup costs underlying their 
would-be § 107(a) claims either (1) might have been 
“compelled” by the PCD or the EPA’s administrative 
orders encompassed within the PCD or (2) might 
otherwise support § 113(f) contribution claims, the 
facts of this case are distinguishable from those of the 
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“voluntary” cleanups in Cooper Industries and Atlan-
tic Research, which were not preceded by formal judi-
cial or administrative enforcement measures. The 
parties do not seriously dispute this. Nonetheless, 
certain Defendants and the United States have 
argued that Atlantic Research itself and two earlier 
cases decided by the Eleventh Circuit, Redwing 
Carriers, supra, and OSI, Inc. v. United States, 525 
F.3d 1294 (11th Cir.2008), sufficiently intimate that 
a plaintiff cannot bring claims under § 107(a) after 
itself having been sued under § 106 or § 107 or where 
it would otherwise be entitled to assert a contribution 
claim under § 113(f). 

In support of their claim that Atlantic Research 
controls, Defendants point to a portion of the opinion 
in which the Supreme Court, after noting that the 
district court below had dismissed the plaintiff’s  
§ 107(a) claims based on its conclusion that the 
statute does not allow PRPs to recover costs, stated 
as follows: 

The Court of Appeals for the Eighth Circuit 
reversed. Recognizing that Cooper Industries 
undermined the reasoning of its prior precedent, 
459 F.3d at 830, n. 4, the Court of Appeals joined 
the Second and Seventh Circuits in holding that 
§ 113(f) does not provide “the exclusive route by 
which [PRPs] may recover cleanup costs.” Id., at 
834 (citing Consolidated Edison Co., supra). The 
court reasoned that § 107(a)(4)(B) authorized 
suit by any person other than the persons per-
mitted to sue under § 107(a)(4)(A). 459 F.3d, at 
835. Accordingly, it held that § 107(a)(4)(B) 
provides a cause of action to Atlantic Research. 
To prevent perceived conflict between § 107(a)(4)(B) 
and § 113(f)(1), the Court of Appeals reasoned 
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that PRPs that “have been subject to §§ 106 or 
107 enforcement actions are still required to use 
§ 113, thereby ensuring its continued vitality.” 
Id., at 836-837. We granted certiorari, 549 U.S. 
1177, 127 S.Ct. 1144, 166 L.Ed.2d 910 (2007), 
and now affirm. 

Atlantic Research, 551 U.S. at 134, 127 S.Ct. 2331. 
The Defendants interpret the Supreme Court’s refer-
ence to the Eighth Circuit’s statement that PRPs that 
have been subject to § 106 or § 107 enforcement 
actions are required to use § 113, coupled with its 
close proximity to the Court’s acknowledgment that it 
was “now affirm[ing]” the Eighth Circuit’s judgment, 
as proof that the Supreme Court agreed with the 
Eighth Circuit’s statement. 

Atlantic Research cannot logically be read as sup-
porting the notion that the exclusive remedy of a PRP 
that has been subject to an enforcement action under 
§ 106 or § 107 is a § 113(f) contribution claim. In any 
case, such statement by the Supreme Court in Atlan-
tic Research would necessarily be dicta, because the 
plaintiff there had not been subject to a prior § 106 or 
§ 107 action nor any other formal enforcement action 
and therefore clearly had no potential contribution 
claim, per Cooper Industries. While “‘dicta from the 
Supreme Court is not something to be lightly cast 
aside,’” Schwab v. Crosby, 451 F.3d 1308, 1325 (11th 
Cir.2006) (quoting Peterson v. BMI Refractories, 124 
F.3d 1386, 1392 n. 4 (11th Cir.1997)), the Court’s 
language at issue here is merely a recitation included 
in the case’s procedural history, rather than some-
thing to be taken as legal analysis or as expressing 
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approval of the Eighth Circuit’s statement.14

We do not suggest that §§ 107(a)(4)(B) and 113(f) 
have no overlap at all.  Key Tronic Corp. v. 
United States, 511 U.S. 809, 816, 114 S.Ct. 1960, 
128 L.Ed.2d 797 (1994) (stating the statutes 
provide “similar and somewhat overlapping 
remed[ies]”). For instance, we recognize that a 
PRP may sustain expenses pursuant to a consent 
decree following a suit under § 106 or § 107(a). 
See, e.g., United Technologies Corp. v. Browning-
Ferris Industries, Inc., 33 F.3d 96, 97 (1st 
Cir.1994). In such a case, the PRP does not incur 
costs voluntarily but does not reimburse the 
costs of another party. We do not decide whether 
these compelled costs of response are recoverable 
under § 113(f), § 107(a), or both. For our pur-
poses, it suffices to demonstrate that costs 
incurred voluntarily are recoverable only by way 
of § 107(a)(4)(B), and costs of reimbursement to 
another person pursuant to a legal judgment or 
settlement are recoverable only under § 113(f). 
Thus, at a minimum, neither remedy swallows 
the other, contrary to the Government’s argu-
ment. 

 More-
over, any potential ambiguity on that score is put to 
rest by the fact that later, in footnote six of the Atlan-
tic Research opinion, the Supreme Court explicitly 
reserved that very same issue, as follows: 

Atlantic Research, 551 U.S. at 139 n. 6, 127 S.Ct. 
2331. Given that the Atlantic Research Court flagged 
                                            

14 Indeed, any statement appearing in the Eighth Circuit’s 
opinion in Atlantic Research regarding the unavailability of 
relief under § 107(a) where a claim would be authorized under  
§ 113(f), would itself be dicta because, again, no such issue was 
presented by the facts of the case. 
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the matter of compelled response as presenting a 
potentially distinct issue and declined to analyze it 
further, the inference drawn by the Defendants that 
the Supreme Court approved of the Eighth Circuit’s 
ostensible resolution of that issue, i.e., that § 113(f) is 
the exclusive remedy for a PRP once it has been sued 
under § 106 or § 107, is unwarranted. 

The Defendants also urge that the Eleventh Cir-
cuit’s 1996 decision in Redwing Carriers stands for 
the proposition that a PRP cannot utilize § 107(a) to 
bring claims against other PRPs based on response 
costs that the plaintiff PRP incurred pursuant to 
obligations under an administrative or judicial 
settlement with the government. S/P claim that they 
are innocent parties, not PRPs, with respect to the 
Anniston Lead Site and that they are thus entitled to 
proceed under § 107 even if Redwing Carriers is read 
as defendants suggest. However, even assuming that 
S/P are polluters with respect to the Anniston Lead 
Site and that Redwing Carriers would have at one 
time barred S/P’s § 107 claims, that case no longer 
can do so. 

In Redwing Carriers, the plaintiff Redwing had 
formerly operated a trucking terminal on the site, 
resulting in the ground having become “contaminated 
with hazardous chemicals which have combined to 
form a black, tar-like toxic substance.” 94 F.3d at 
1494. Although Redwing had not been sued under  
§ 106 or § 107(a), it had entered into two administra-
tive orders by consent (“AOCs”) with the United 
States Environmental Protection Agency (“EPA”), 
pursuant to which Redwing performed certain moni-
toring, removal work, and an RI/FS at the site, at a 
cost of approximately $1.9 million. Id. at 1495. 
Redwing thereafter sought to recoup those costs by 
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bringing suit against other alleged PRPs under both 
§§ 107(a) and 113(f). Id. The Eleventh Circuit held, 
however, that Redwing was limited to pursuing its 
claims for contribution under § 113(f), stating as fol-
lows: 

In its amended complaint, Redwing alleged sepa-
rate claims against the Appellees under §§ 107(a) 
and 113(f) of CERCLA, 42 U.S.C. §§ 9607(a) and 
9613(f). As a matter of law, however, Redwing’s 
CERCLA claims against the Appellees are claims 
for contribution governed by § 113(f). To bring a 
cost recovery action based solely on § 107(a), 
Redwing would have to be an innocent party to 
the contamination of the Saraland Site. See 
United Technologies Corp. v. Browning-Ferris 
Indus., 33 F.3d 96, 99-100 (1st Cir.1994), cert. 
denied, 513 U.S. 1183, 115 S.Ct. 1176, 130 
L.Ed.2d 1128 (1995); Akzo Coatings, Inc. v. 
Aigner Corp., 30 F.3d 761, 764 (7th Cir.1994). 
Redwing cannot claim such innocence. Although 
Redwing disavowed liability in its consent orders 
with the EPA, Redwing cannot deny it originally 
disposed of most, if not all, of the hazardous sub-
stances now contaminating the Site. Redwing is 
a responsible party under CERCLA, and there-
fore, its claims against other allegedly responsi-
ble parties are claims for contribution.  See 
United States v. Colorado & E.R. Co., 50 F.3d 
1530, 1535-36 (10th Cir.1995); Amoco Oil Co. v. 
Borden, Inc., 889 F.2d 664, 672 (5th Cir.1989). 

Redwing Carriers, 94 F.3d at 1496 (footnote omitted). 

Assuming that S/P contributed to the pollution of 
the Anniston Lead Site, that status would have 
indeed precluded them from bringing cost recovery 
claims pursuant to § 107(a), based on the holding of 
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Redwing Carriers. However, as the court explained in 
its June 2008 memorandum opinion, Redwing Carri-
ers has been called into question by Atlantic Research 
to the extent that the former held that a § 107(a) 
claim is unavailable except to those parties who are 
not PRPs or are otherwise innocent of having 
contributed to the pollution of a facility or site. While 
the defendants do not seem to seriously contend 
otherwise, they maintain that Redwing Carriers fur-
ther established that the plaintiff there could not 
proceed under § 107(a) because its response costs 
were compelled by the AOCs, and that this aspect of 
the Eleventh Circuit’s holding survived Atlantic 
Research. The flaw in that argument is that the 
Redwing Carriers opinion leaves no room for doubt 
that the Eleventh Circuit’s resolution of the § 107(a) 
claims turned solely upon that court’s interpretation 
that such claims are available under the statute only 
to “innocent” parties. That is, once the Eleventh 
Circuit recognized that Redwing could not deny that 
it was a PRP and a polluter, the § 107(a) claims were 
foreclosed, and it was not necessary to consider the 
narrower question of whether the § 107(a) claims 
might have also been barred because the plaintiff had 
incurred its response costs “involuntarily” under the 
AOCs.  Nor did the court of appeals make any state-
ment to that effect. Whether Redwing’s § 107(a) 
claims might have been precluded because its clean-
up costs were compelled may have been “lurk[ing] in 
the record.” Cooper Indust., 543 U.S. at 170, 125 S.Ct. 
577 (quoting Webster v. Fall, 266 U.S. 507, 511, 45 
S.Ct. 148, 69 L.Ed. 411 (1925)). However, the Redwing 
Carriers court did not purport to consider, never 
mind rule upon, that issue, so the case is not binding 
on the point. Id.; cf. Texas v. Cobb, 532 U.S. 162, 169, 
121 S.Ct. 1335, 149 L.Ed.2d 321 (2001) (“[R]ights are 
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not defined by inferences from opinions which did not 
address the question at issue.”). The June, 2008, 
order does not conflict with the holding of Redwing 
Carriers. 

Finally, the United States, as amicus curiae, 
contends that the Eleventh Circuit’s post- Atlantic 
Research decision in OSI holds or suggests that 
compelled response costs are not subject to recovery 
under § 107(a). The government wildly overreaches. 
In that case, a plaintiff landowner, OSI, sued the 
federal government under, among other statutes,  
§ 107(a) based upon contamination caused by the Air 
Force when it leased the land from a prior owner 
years earlier. There is no indication in the opinion, 
however, that OSI had previously been subject to a  
§ 106 or § 107 suit or other governmental enforce-
ment. The court disposed of the § 107(a) claims in a 
footnote that stated in relevant part as follows: 

We also reject OSI’s claims for cost recovery 
under CERCLA. OSI sought recovery of costs 
from the Government under 42 U.S.C. § 9607(a), 
which permits recovery of removal and remedia-
tion costs voluntarily incurred by parties like 
OSI.  See United States v. Atlantic Research 
Corp., 551 U.S. 128, 127 S.Ct. 2331, 2335-37, 168 
L.Ed.2d 28 (2007). OSI has not come forward 
with even a scintilla of evidence that they have 
incurred or plan to incur costs to clean up [the 
contaminated site]. Therefore, the grant of 
summary judgment on the CERCLA claims is 
affirmed. 

OSI, 525 F.3d at 1297 n. 1. To the extent that the 
government attempts to make something of the Elev-
enth Circuit’s reference to § 107(a) as permitting 
recovery for response costs “voluntarily” incurred 
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under Atlantic Research, it suffices to say that such a 
characterization does not purport to preclude § 107(a) 
claims for response costs that are incurred “involun-
tarily.” See Atlantic Research, 551 U.S. at 139 n. 6, 
127 S.Ct. 2331. The court of appeals merely recog-
nized that OSI, which had not been subject to 
enforcement measures, would have been authorized 
under Atlantic Research’s reading of § 107(a) to 
recover its response costs, but the evidence did not 
support that OSI had, or was sufficiently likely at 
that point to have, any response costs, voluntary or 
otherwise. OSI is therefore not controlling of any 
issue in the present case. 

3. Non-Binding Authorities on “Compelled” 
Response Costs 

The defendants also argue that, even absent bind-
ing precedent, the weight of authority from other 
federal courts since Atlantic Research and this court’s 
June 2008 summary judgment ruling supports that  
§ 107(a) does not authorize S/P’s claims, which, the 
defendants contend, are based on compelled costs 
that give rise to contribution rights under § 113(f). At 
the outset, the court notes that the cases cited by the 
defendants and those revealed by the court’s own 
research show that courts generally have not treated 
all cleanup costs that may have been “compelled” by 
government enforcement measures alike when 
assessing whether they support claims under  
§ 107(a). This is not entirely surprising, as the distinc-
tion between “compelled” and “voluntary” cleanups is 
in some measure artificial; virtually all cleanups are 
performed by a party who is at least facing the spec-
ter of potential liability under CERCLA. See Atlantic 
Research, 551 U.S. at 136-37, 127 S.Ct. 2331; cf. 
Cooper Industries, 543 U.S. at 164, 125 S.Ct. 577 (the 
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plaintiff’s cleanup did not give rise to contribution 
rights under § 113(f) notwithstanding that state 
environmental agency “directed [the plaintiff] to 
clean up the site, and threatened to pursue an 
enforcement action if [the plaintiff] failed to under-
take remediation.”). 

Rather, most courts have drawn a line distin-
guishing between response costs that give rise to  
§ 113(f) contribution rights and those that do not. 
That is, courts have held that costs may be recovered 
under § 107(a) notwithstanding that they may have 
been “compelled” under an administrative order or 
settlement with the government where that order or 
settlement does not give rise to contribution rights 
under § 113(f)(3)(B). See, e.g., W.R. Grace & Co.-
Conn. v. Zotos Int’l, Inc., 559 F.3d 85, 90-91 (2d 
Cir.2009) (holding that the plaintiff could bring  
§ 107(a) claims based upon cleanup costs incurred 
pursuant to administrative settlement with state 
environmental agency that did not give rise to contri-
bution rights under § 113(f)(3)(B) because such 
agreement settled liability only under state law, not 
under CERCLA); ITT Indust., Inc. v. BorgWarner, 
Inc., 506 F.3d 452, 459-61 (6th Cir.2007) (holding 
that an AOC issued by the EPA pursuant to § 122(a) 
& (d) did not give rise to contribution rights under  
§ 113(f)(3)(B), but costs incurred pursuant to that 
AOC were subject to cost recovery under § 107(a)). 
On the other hand, as the defendants argue, courts 
have for the most part agreed that where a party 
incurs “compelled” expenses performing obligations 
under a judgment, consent decree, or a settlement 
that is deemed to give rise to contribution rights 
under § 113(f)(1) or (f)(3), the contribution cause of 
action is that party’s only potential remedy, 
precluding § 107(a) claims. See Niagara Mohawk 
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Power Corp. v. Chevron USA, Inc., 596 F.3d 112, 124 
(2d Cir.2010) (where an administrative consent order 
with the State environmental agency settled the 
plaintiff’s CERCLA liability so as to give rise to 
contribution rights under § 113(f)(3)(B), “only [that 
subsection],” and not § 107(a), “provide[d] the proper 
procedural mechanism for [the plaintiff’s] claims”); 
Agere Systems, Inc. v. Advanced Environ. Tech. Corp., 
602 F.3d 204, 227-28 (3d Cir.2010) (holding that  
§ 113(f) contribution claims were plaintiffs exclusive 
remedy based on costs incurred performing work 
under consent decrees that settled prior CERCLA 
actions brought by EPA and afforded plaintiffs 
protection from contribution counterclaims); Atlantic 
Research, 459 F.3d at 836-37 (“[L]iable parties which 
have been subject to §§ 106 or 107 enforcement 
actions are still required to use § 113, thereby 
ensuring its continued vitality.” (dicta)); Morrison 
Enter., LLC v. Dravo Corp., 2009 WL 4330224, *8 
(D.Neb. Nov. 29, 2009) (unpublished) (“[A] a PRP can 
bring a claim under § 107(a) if it is foreclosed from 
bringing a claim under § 113(f), but that, conversely, 
a PRP must proceed under § 113(f) if § 113(f)  
is available to it.”); ITT Indus., Inc. v. BorgWarner, 
Inc., 615 F.Supp.2d 640, 646-48 (W.D.Mich.2009) 
(“[B]ecause Plaintiff ITT entered into a consent 
decree with respect to the NBIA Site, and because 
ITT could have brought a § 113(f) contribution claim, 
but failed to do so in a timely manner, ITT should not 
be able to evade the statute of limitations and the 
allocation scheme of a § 113(f) contribution claim by 
bringing a contribution claim under the guise of a  
§ 107(a) cost recovery action.”); Appleton Papers,  
Inc. v. George A. Whiting Paper Co., 572 F.Supp.2d 
1034, 1043 (E.D.Wis.2008) (“[T]he operative principle 
appears to be that § 107(a) is available to recover 
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payments only in cases where § 113(f) is not.”); cf. 
Lyondell Chem. Co. v. Occidental Chem. Corp., 608 
F.3d 284, 291 n. 19 (5th Cir.2010) (recognizing that 
the district court below had implicitly held, on an 
issue that was not appealed, that expenses sustained 
pursuant to a CERCLA consent decree with EPA 
supported claims only under § 113(f), not § 107(a)); 
but see United States v. Pharmacia Corp., 713 
F.Supp.2d 785, 790-91, 2010 WL 1913105, *4 (S.D.Ill. 
May 12, 2010) (while noting that “if a PRP is eligible 
to seek contribution under § 113(f), ‘the PRP cannot 
simultaneously seek to recover the same expenses 
under § 107(a)’” (quoting Atlantic Research, 551 U.S. 
at 139, 127 S.Ct. 2331 (emphasis in Pharmacia)15

                                            
15 Although it is not entirely clear, the district court’s opinion 

in this “Sauget” Pharmacia case seems to suggest that it may 
interpret Atlantic Research itself as holding that compelled 
response costs, such as under a consent decree following a prior 
§ 106 or § 107 action, that do give rise to a contribution claim 
cannot also sustain a cost recovery claim under § 107(a). As 
stated previously in the text, this court does not read Atlantic 
Research that broadly. 

, the 
district court held that S/P could assert claims under 
§ 107 notwithstanding that the federal government 
had § 107 claims pending against them); New York 
 v. Solvent Chem. Co., 685 F.Supp.2d 357, 425-28 
(E.D.N.Y.2010) (allowing a party that had incurred 
cleanup costs pursuant to consent decree following a 
suit brought by the State under § 107(a) and state 
law to pursue claims against other PRPs to amend its 
complaint to amend its complaint at trial to invoke  
§ 107(a) as an alternative or additional basis 
underlying their CERCLA cost apportionment claims, 
which were already being tried under a § 113(f) 
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contribution theory16

Upon reconsideration in light of the above authori-
ties and a re-examination of the statutory language 
of § 113, this court concludes that Congress intended 
§ 113(f) contribution to serve as the exclusive remedy 
for a party to recoup its own costs incurred in 
performing a cleanup pursuant to a judgment, con-
sent decree, or settlement that gives rise to contribu-
tion rights under § 113(f). In Atlantic Research, the 
Supreme Court emphasized that the crux of the con-
tribution cause of action is an “inequitable distribu-
tion of common liability among liable parties.” 551 
U.S. at 139, 127 S.Ct. 2331. Amounts that a party 
expends performing a cleanup pursuant a judgment 
or a consent decree following an action under § 106 or 
a settlement under § 122 are reasonably subject to 
being classified similarly to sums paid to reimburse 
the government or another remediator for its prior 
cleanup work, which is the situation addressed in 
Atlantic Research.  In both of those contexts, and 
unlike with a voluntary remediator, the plaintiff’s 
CERCLA liability is sufficiently established to give 
rise to a § 113(f) claim for contribution against an 
alleged joint tortfeasor. 

); Ford Motor Co. v. Michigan 
Consol. Gas. Co., 2009 WL 3190418, at *6-8 (E.D.Mich. 
Sept. 29, 2009) (unpublished) (denying Rule 12(b)(6) 
motion to dismiss § 107(a) claims insofar as they 
sought to recover the plaintiffs own “direct” response 
costs, even if incurred pursuant to a state 
administrative order, but also holding that state 
administrative order did not give rise to contribution 
rights under § 113(f)(3)(B)). 

                                            
16 The court would note that it is not clear that the district 

court’s ruling in Solvent Chemical will survive in light of the 
Second Circuit’s later-released opinion in Niagara Mohawk. 
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One could argue, as S/P do, that a party’s own 

direct cleanup costs should also be subject to a claim 
for cost recovery, even if incurred carrying out obliga-
tions under a consent decree or other government 
enforcement because, strictly speaking, that party is 
not reimbursing another for its response costs. See 
Atlantic Research, 551 U.S. at 139 n. 6, 127 S.Ct. 
2331. If one were to read § 107(a)(4)(B) in isolation, 
such an interpretation is plausible. That section does 
not explicitly restrict cost recovery actions to non-
PRPs or “innocent” parties, id. at 135-36, 127 S.Ct. 
2331, nor to circumstances that do not give rise to 
contribution rights. Further, as discussed previously, 
pre-SARA caselaw seemed to assume that response 
costs incurred in performing cleanup activities com-
pelled by the government were subject to recovery 
under § 107. 

The court also recognizes that, despite the current 
position taken by the United States here, the EPA’S 
regulations establishing the NCP clearly assumed 
that response costs that the agency has forced a pri-
vate party to incur through actions under § 106 and 
settlements under § 122 are recoverable by private 
parties under § 107(a)(4)(B). See 55 Fed.Reg. 8,797 
(March 8, 1990); 40 C.F.R. § 300.700(c)(3)(ii) (2010) 
(“For purpose of cost recovery under section 
107(a)(4)(B) of CERCLA . . . [a]ny response action 
carried out in compliance with the terms of an order 
issued by EPA pursuant to section 106 of CERCLA, 
or a consent decree entered into pursuant to section 
122 of CERCLA, will be considered ‘consistent with 
the NCP.’ “). Nonetheless, while Congress charged 
the executive branch with promulgating regulations 
establishing the parameters of the NCP, 42 U.S.C.  
§ 9605, Congress did not authorize the executive to 
determine what parties may sue under § 107(a) or 
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the relationship between the remedy of that section 
and the § 113 contribution cause of action. Rather, 
that task is for the courts, as EPA itself acknowl-
edged in drafting the NCP regulations. 50 Fed.Reg. 
47,934 (noting in response to comments questioning 
EPA’s authority to promulgate regulations concern-
ing the right of PRPs to bring cost recovery actions 
against other PRPs, that “EPA agrees that the courts 
will make the ultimate determinations of what 
parties may sue under section 107 of CERCLA”). Fur-
ther, the regulations do not purport to establish what 
parties actually may sue under § 107(a) or § 113(f) 
but rather only state what cleanup actions will be 
deemed “consistent” with the NCP “for purposes of” 
an action under § 107(a). Accordingly, the court does 
not defer to the NCP regulations when assessing 
whether S/P are entitled to sue under § 107(a). See 
generally Gonzales v. Oregon, 546 U.S. 243, 258-59, 
126 S.Ct. 904, 163 L.Ed.2d 748 (2006) (declining to 
grant Chevron deference to administrative rule that 
was not promulgated pursuant to authority Congress 
has delegated to executive official). 

Reading other provisions of CERCLA in pari 
materia with § 107(a), it seems unlikely that the 
Congress that codified the contribution cause of 
action in the SARA amendments intended that a 
particular set of costs and underlying circumstances 
should give rise to both a claim for contribution 
under § 113(f) and a claim for cost recovery under  
§ 107(a)(4)(B), at least after a judgment, consent 
decree, or settlement that resolves CERCLA liability. 
Although aware that § 107(a) liability had been 
interpreted to be joint and several, Congress 
expressly provided in § 113(f)(1) for contribution lia-
bility based upon the principle of equitable appor-
tionment. In addition, as mentioned above, the 
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statute of limitations is generally more favorable for 
claims brought under § 107(a) than for contribution 
claims. Finally, there is the settlement bar of  
§ 113(f)(2), which affords protection from liability “for 
claims for contribution.” 42 U.S.C. § 9613(f)(2). On its 
face, that provision does not apply to cost recovery 
actions.17

Based on these differences, a plaintiff would 
certainly always choose to characterize his claim as 
brought pursuant to § 107(a) rather than § 113(f) if 
possible. However, it would be particularly anoma-
lous for Congress to grant a settling party protection 
from liability for “contribution” but then allow a 
plaintiff to sidestep the bar by doing nothing more 
than formally restyling the same claim as one seek-
ing “cost recovery” under § 107(a). In this vein, the 
language of both §§ 113(f)(1) and (f)(3)(B) suggests 
that Congress contemplated that the contribution 
cause of action it was codifying would encompass 
claims seeking reimbursement not only for sums that 
a PRP has paid to the government or another 
remediator for its cleanup efforts but also for sums 
that the PRP has been or will be compelled to pay 
directly to cleanup a site itself after resolving 

 

                                            
17 Some of the defendants here have argued that § 113(f)(2) 

should be interpreted to preclude not only a settling party’s 
liability for contribution under § 113(f) but also its liability for 
cost recovery under § 107(a). However, the settlement bar  
§ 113(f)(2) by its terms only protects against the former, not the 
latter.  Given the Supreme Court’s emphasis in Atlantic 
Research that CERCLA’s cost recovery and contribution 
remedies are separate and distinct, which included a discussion 
of the settlement bar, this court declines to ignore or judicially 
rewrite the plain language of § 113(f)(2) to protect against cost 
recovery liability. See Litgo N.J., Inc. v. Bob Martin, 2010 WL 
2400388, *27 (D.N.J. June 10, 2010) (unpublished), 
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CERCLA liability by judgment or settlement, as 
explained below. 

First, § 113(f)(1) authorizes contribution claims 
“during or following a civil action under [§ 106] or 
under [§ 107(a)].” 42 U.S.C. § 9613(f)(1). An action 
under § 107(a) is by definition one to recover response 
costs that the government or a private party has 
itself has incurred or will incur in the future.  
But actions under § 106 involve only government-
compelled cleanups, not the imposition of liability 
upon a PRP for response costs. That is, § 106(a) 
authorizes an action by the federal government to 
obtain an injunction requiring a defendant to perform 
a cleanup, while § 106(b)(1) authorizes the federal 
government to seek enforcement of a UAO that com-
pels a defendant to perform a cleanup. 42 U.S.C.  
§§ 9606(a) & (b)(1). Finally, § 106(b)(2) authorizes a 
party that has performed a cleanup compelled by a 
UAO to seek reimbursement of all or some of its 
response costs from the federal government where 
such party can show it was not a PRP or that the 
particular response action required by the UAO was 
arbitrary and capricious or otherwise not in accord-
ance with law. 42 U.S.C. § 9606(b)(2). 

Similarly, § 113(f)(3)(B) provides that “a person 
who has resolved its liability to the United States or 
a State or some or all of a response action or for some 
or all of the costs of such action in an administrative 
or judicially approved settlement may seek contribu-
tion” from parties that are not protected by the set-
tlement bar of § 113(f)(2). 42 U.S.C. § 9613(f)(3)(B). 
“The simple reading of this subsection is that the 
initial phrase refers to expenses incurred in the 
course of a liable party’s direction of a site’s cleanup 
while the second phrase refers to reimbursement of 
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cleanup costs incurred under the government’s 
hegemony.” United Tech. Corp. v. Browning-Ferris 
Indust., Inc., 33 F.3d 96, 102 (1st Cir.1994), abro-
gated on other grounds by Atlantic Research. By thus 
distinguishing between liability for a “response 
action” itself and liability for “the costs” thereof, the 
statute suggests that the “contribution” remedy of  
§ 113(f)(3)(B) encompasses claims to apportion costs 
that the settling party will itself incur as a result of a 
cleanup following the settlement. See id. 

That the contribution remedy of § 113(f) extends to 
cover a plaintiff’s disproportionate payments of first-
instance cleanup costs as well as disproportionate 
payments of reimbursed costs following establish-
ment of the plaintiff’s CERCLA liability by judgment 
or settlement, is also consistent with the legislative 
history. In particular, a House Report characterized 
what would become § 113(f) as follows: 

The section also confirms a Federal right of con-
tribution or indemnification for persons alleged 
or held to be liable under section 106 or 107 of 
CERCLA and prohibits the assertion of such 
rights against a party who has entered into a 
judicially approved settlement with EPA. It has 
been held that, when joint and several liability is 
imposed under section 106 or 107 of the Act, a 
concomitant right of contribution exists under 
CERCLA, United States v. Ward, 8 Chem. & 
Rad. Waste Litig. Rep. 484, 487-88 (D.N.C. May 
14, 1984). Other courts have recognized that a 
right to contribution exists without squarely 
addressing the issue. See, e.g., United States v. 
South Carolina Recycling and Disposal, Inc., 7 
Chem. & Rad. Waste Litig. Rep. 674,677 (D.S.C. 
February 23, 1984). This section clarifies and 
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confirms the right of a person held jointly and 
sevenrally (sic) liable under CERCLA to seek 
contribution from other potentially liable parties, 
when the person believes that it has assumed a 
share of the cleanup or cost that may be greater 
than its equitable share under the circum-
stances. . . . 

The section should encourage private party 
settlements and cleanups. Parties who settle for 
all or part of a cleanup or its costs, or who pay 
judgments as a result of litigation, can attempt 
to recover some portion of their expenses and 
obligations in contribution litigation from parties 
who were not sued in the enforcement action or 
who were not parties to the settlement. Private 
parties may be more willing to assume the finan-
cial responsibility for some or all of the cleanup if 
they are assured that they can seek contribution 
from others. 

H.R. 99-253 (Part I) at 79-80; 1986 U.S.C.C.A.N. 
2861-62 (emphasis added). 

It cannot be that Congress intended that a plaintiff 
could avoid the less favorable aspects of § 113(f) 
claims that are based on compelled direct costs just 
by seeking those very same costs via § 107(a). The 
court concludes, therefore, that if the costs S/P seek 
to recover arise out of a cleanup they performed 
pursuant to obligations under a consent decree or 
administrative settlement that would give rise to 
contribution rights under § 113(f), absent the settle-
ment bar of § 113(f)(2),18

                                            
18 S/P argue that cases holding that a PRP was precluded 

from bringing a § 107(a) claim for compelled response costs 
based upon the availability of a § 113(f) claim for the same costs 

 then they cannot pursue 
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claims for those same costs under § 107(a). See Niag-
ara Mohawk, 596 F.3d at 127-28; Agere Systems, 602 
F.3d at 227-28; Morrison Enter., 2009 WL 4330224, 
*8-9; ITT Indus., 615 F.Supp.2d at 646-48; Appleton 
Papers, 572 F.Supp.2d at 1043. However, if S/P could 
not pursue their instant claims under § 113(f), then 
they may still pursue them under § 107(a). See W.R. 
Grace, 559 F.3d at 90-91. 

4. Could S/P Pursue Their Claims Under  
§ 113(f)? 

Accordingly, the final question becomes whether 
S/P could have pursued contribution claims under 
either § 113(f)(1) or (f)(3)(B). The evidence establishes 
as a matter of law that S/P do have contribution 
rights under one or both relevant subsections of  
§ 113(f) with respect to their cleanup costs at issue. 

                                            
are distinguishable on the ground the PRP was in each case 
allowed to pursue the § 113(f) claim. Here, by contrast, S/P 
argue, if their § 107(a) claims are dismissed, their contribution 
claims are also barred by § 113(f)(2), at least against the 
Settling Defendants. That is not actually accurate with respect 
to at least one of the cases. In ITT Industries after the Sixth 
Circuit had affirmed the district court’s dismissal of the 
plaintiff’s § 113(f) claim relative to the “NBIA Site” as time-
barred, see 506 F.3d at 459, the district court held on remand 
that the plaintiff’s § 107(a) claim relative to the same site was 
also subject to dismissal where it could have been brought  
as a § 113(f) claim.  See 615 F.Supp.2d at 646-48. Regardless, 
whether a plaintiff will be without further remedy if a § 107(a) 
claim is dismissed simply is not the issue. That § 113(f) claims 
might be precluded under § 113(f)(2) or because of the statute of 
limitations has expired is not a basis for inferring that Congress 
intended liability to attach for what are in substance the same 
claims when a § 107(a) label is attached to them. The question 
here is thus whether S/P could have brought their instant 
claims as contribution claims, even if those claims happen now 
to be precluded by the settlement bar. 
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Therefore, S/P’s exclusive remedy to apportion or 
otherwise recoup those costs is a contribution action, 
precluding their § 107(a) cost recovery claims. 

Under § 113(f)(1), a party is entitled to “seek con-
tribution from any other person who is liable or is 
potentially liable under [§ 107(a) ], during or follow-
ing any civil action under [§ 106] or under [§ 107(a) ]. 
42 U.S.C. § 9613(f)(1). A party is also entitled under  
§ 113(f)(3)(B) to seek contribution after it “has resolved 
its liability to the United States or a State for some or 
all of a response action or for some or all of the costs 
of such action in an administrative or judicially ap-
proved settlement.” 42 U.S.C. § 9613(f)(3)(B). There 
can be no question that the suit brought by the 
United States against S/P in the Enforcement Case 
constituted a “civil action” under both §§ 106 and 107 
for purposes of § 113(f)(1). Further, the complaint in 
the Enforcement Case sought relief against S/P for 
their activities and liability associated with an area 
broadly including “[S/P]’s plant site, [and] residential 
and commercial properties located in and around 
Anniston, Alabama, that are suspected of containing 
PCB-contaminated soil and sediments.” S/P also do 
not dispute that they have “resolved [their] CERCLA 
liability to the United States . . . for some . . . of a 
response action or for some . . . of the costs of such 
action” within the contemplation of § 113(f)(3)(B), by 
virtue of the PCD that resolved the Enforcement 
Case and the administrative orders incorporated 
within the PCD, namely the Removal Order, the NTC 
Removal Order, and the RI/FS Agreement. Nonethe-
less, S/P assert that they remain eligible to assert  
§ 107(a) claims on the theory that they cannot assert 
contribution claims under either subsection based on 
the specific cleanup costs underlying their claims. 
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S/P’s primary argument hinges upon the perceived 

significance of the manner in which the Anniston 
Lead Site (hereinafter the “Lead Site”) and the 
Anniston PCB Site (the “PCB Site”) are respectively 
defined in the PCD. The Decree defines the PCB Site 
in relevant part as “consist[ing] of the area where 
hazardous substances, including PCBs associated 
with releases or discharges as a result of the opera-
tions, including waste disposal, of the Anniston plant 
by Solutia, Inc., Monsanto Company, and their 
predecessors have come to be located.” By contrast, 
the PCD defines the Lead Site as “consist[ing] of the 
area where lead and other commingled hazardous 
substances, including PCBs, associated with the his-
torical and ongoing industrial operations in and 
around Anniston, Alabama have come to be located.” 
As S/P emphasize, and as this court has previously 
acknowledged, while the terms have a geographical 
component, they are tied to the source of contami-
nants. That is, although they may be polluted with at 
least some of the same the types of contaminants, 
including lead and PCBs, the Lead Site is deemed to 
be the area where contaminants originating from 
S/P’s operations have come to be located, while the 
PCB Site is the area where contaminants originating 
from other industrial operations around Anniston 
have come to be located. Because the site definitions 
are source-based, S/P claims that they are necessarily 
not responsible for contamination on the Lead Site or 
for cleaning it up. At the very least S/P argue that 
such is the case to the extent that the Lead Site and 
the PCB Site do not overlap geographically. S/P 
acknowledges that the Sites do so overlap, but they 
assert that the question of where they actually do so 
is the fundamental fact issue to be decided in the 
case. 



97a 
In its June 2008 summary judgment ruling, the 

court largely accepted S/P’s argument regarding the 
implications of the source-based nature of the Site 
definitions in the PCD, leading the court to conclude 
that, even if S/P were not, in fact, “innocent” with 
regard to the contamination of the Lead Site, the 
PCD at least did not impose obligations upon S/P 
with regard to the Lead Site. Thus, the court rea-
soned that S/P’s cleanup costs incurred on the Lead 
Site were effectively “voluntary” within the meaning 
of Atlantic Research and were capable of supporting 
claims under § 107(a). However, upon reconsidera-
tion, the court agrees with the defendants that the 
source-based definitions of the respective Sites in the 
PCD do not imply that S/P’s cleanup costs in question 
were either voluntary or that they do not give rise to 
contribution rights under § 113(f). Regardless of how 
the Lead Site and the PCB Site are defined in the 
PCD, that document, the administrative agreements 
it incorporates, and the Stipulation, in exchange for 
resolving in part S/P’s CERCLA liability to the 
United States, impose particular testing and removal 
action obligations within delineated geographic areas 
in and around Anniston. Those obligations, as rele-
vant here, principally involve the removal and 
replacement of soil at residential properties where 
testing had shown PCB levels in surface soil of at 
least 10 ppm (as in the Removal Order) or at least 1 
ppm (as in the NTC Removal Order). There is no 
question that the costs S/P are now seeking to recoup 
or apportion in this action arise out of their fulfill-
ment of their obligations under the PCD and admin-
istrative orders in the Enforcement Case, rather than 
from work performed beyond or outside the scope of 
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those obligations.19

Finally, S/P contest whether the PCD or its incor-
porated administrative agreements actually give rise 
to contribution rights under the language of  
§ 113(f)(1) or (f)(3)(B). S/P seem to largely discount 
the former, on the ground that its broad language 
allows the government to determine unilaterally 
whether a party is limited to pursuing contribution 
claims simply by filing suit against the remediator 
under § 106 or § 107. Even assuming that the court 
has some sympathy with S/P on that matter 
generally, such concerns are not applicable here 
given that S/P was not merely sued by the 
government under §§ 106 and 107 but entered into 
the PCD that partially settled their CERCLA liability 
to the United States. As such, S/P do indeed have 
contribution rights under § 113(f)(1). 

  In exchange for that perfor-
mance, S/P partially resolved their CERCLA liability 
to the United States, which effectively established 
their common liability so as to create contribution 
rights for the associated costs under § 113(f). 

                                            
19 See Compl. ¶ 334 (“Solutia, on its own behalf and on behalf 

of Pharmacia,” incurred response costs “in connection with work 
performed under various state and federal orders” at the 
Anniston PCB Site and the Anniston Lead Site). id. ¶ 338 (S/P 
“are entitled to contribution from each the Defendants with 
respect to all response costs incurred by [S/P], or to be incurred 
by [S/P], including interest, in performing response activities 
pursuant to the federal and state orders at the Anniston PCB 
and Lead Sites.”). Likewise, at summary judgment S/P 
previously emphasized the breath of their obligations under the 
PCD and its associated agreements, not that they exceeded 
those obligation. (See Doc. 297, ¶ 30; Doc. 329, ¶ 30). S/P also 
admit that they have neither cleaned nor are they required to 
clean properties contaminated with lead only, absent PCBs. (See 
Doc. 297, ¶ 33; Doc. 329, ¶ 31). 
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But even assuming otherwise, the evidence sup-

ports that S/P also have contribution rights under  
§ 113(f)(3)(B).  In particular, S/P rely upon the Sixth 
Circuit’s decision in ITT Industries, which held that 
an AOC issued pursuant to § 122(a) and (d)(3) did not 
qualify as an “administrative or judicially approved 
settlement” for purposes of giving rise to contribution 
rights under § 113(f)(3)(B), on the theory that the 
statute of limitations provisions in § 113(g)(3)(B) 
indicates that only de minimis settlements under  
§ 122(g) and cost recovery settlements under § 122(h) 
so qualify. See 506 F.3d at 459-61. The court would 
note that there seems to be some tension between the 
reasoning of ITT Industries, authored by Judge Clay, 
and an earlier Sixth Circuit case in which he was the 
dissenter, RSR Corp. v. Commercial Metals, 496 F.3d 
552 (6th Cir.2007). In RSR, the Sixth Circuit rejected 
the notion that § 113(g)(3)(B) was intended to apply 
only to settlements under § 122(g) and (h). See 496 
F.3d at 556-59. But more importantly, the Eleventh 
Circuit has held, in a case decided after Cooper 
Industries but before Atlantic Research, that where a 
plaintiff entered into administrative orders with the 
EPA imposing obligations to perform investigation 
and site clean up, the plaintiff could bring an action 
for contribution under § 113(f)(3)(B). Atlanta Gas 
Light Co. v. UGI Utilities, Inc., 463 F.3d 1201, 1203-
04 (11th Cir.2006) (citing Consolidated Edison, 423 
F.3d at 95). S/P urge the court to discount Atlanta 
Gas Light on the grounds that it was decided before 
Atlantic Research and that the Eleventh Circuit’s 
analysis of the issue is allegedly cursory. However, 
this court is not authorized to depart from Eleventh 
Circuit precedent on the basis that this court might 
think that its ruling was analytically suspect or the 
question insufficiently considered. Nor does the court 
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construe Atlanta Gas Light as having been abrogated 
by, or as even being clearly incompatible with, Atlan-
tic Research. Accordingly, the court concludes that 
Atlanta Gas Light supports that the consent decree 
and the administrative agreements requiring S/P to 
perform testing and removal activities do establish 
S/P’s contribution rights pursuant to § 113(f)(3)(B). 
And because S/P do have contribution rights under  
§ 113(f)(1) or § 113(f)(3)(B) or both with respect to 
their cleanup costs, they cannot choose instead to 
simply bring their claims pursuant to § 107(a). 

III.  CONCLUSION 

Based upon the foregoing, the court concludes that 
the defendants’ motions to reconsider (Docs. 542, 544, 
546, 547, 548, 549, 550, 551, 554, 557, 558, & 581) are 
due to be GRANTED and that their motions for 
summary judgment on S/P’s cost recovery claims 
under § 107(a) are likewise due to be GRANTED. A 
separate order will be entered. 
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UNITED DEFENSE, LP, et al.,  
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PER CURIAM: 

Plaintiffs–Appellants Solutia, Inc. and Pharmacia 
Corporation (Solutia & Pharmacia) appeal the 
District Court’s grant of summary judgment against 
their claims under § 107(a) of the Comprehensive 
Environmental Response, Compensation, and Lia-
bility Act (CERCLA).1

I.  BACKGROUND 

 Solutia & Pharmacia also 
appeal the District Court’s denial of their Federal 
Rule of Civil Procedure 59(e) motion to clarify or 
amend the summary judgment order. The appeal 
requires this Court to decide, as a matter of first 
impression, whether parties subject to a consent 
decree may file claims for cost recovery under  
§ 107(a) of CERCLA, or whether their remedies are 
limited to filing claims for contribution under § 113(f) 
of CERCLA. 

As the Magistrate Judge noted in his thorough 
ruling granting summary judgment, “[t]his case is 
complex, in terms of its underlying facts, its litigation 
history, and the legal issues it presents.” Monsanto 
Company produced polychlorinated bipheyls (PCBs) 
at a plant near downtown Anniston, Alabama from 
1929 to 1971.2

                                            
1 Pub.L. No. 96-510, 94 Stat. 2767 (1980), amended by Super-

fund Amendments and Reauthorization Act of 1986, Pub.L. No. 
99-499, 100 Stat. 1613 (1986). 

 Monsanto’s operations caused and con-
tributed to environmental contamination of the areas 
surrounding the Anniston plant.  In 1997, Monsanto 
spun off Solutia, which now owns and operates the 

2 The EPA has determined that exposure to PCBs has 
numerous deleterious health consequences, and therefore 
regulates their manufacture and distribution. See 40 C.F.R.  
§ 761.20. 
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Anniston plant. In 2000, the merger of Monsanto and 
Pharmacia & Upjohn Inc. resulted in the creation of 
Pharmacia Corporation. 

In 2002, the United States Environmental Protec-
tion Agency (EPA) filed a cleanup enforcement action 
under CERCLA in the District Court for the North-
ern District of Alabama against Solutia & Pharmacia 
(the Enforcement Case). The EPA and Solutia & 
Pharmacia resolved the Enforcement Case in August 
2003 by entering into a Partial Consent Decree 
(PCD), which imposed joint and several obligations 
on the companies to finance and perform specified 
cleanup operations.  The PCD and its incorporated 
documents referenced two areas of contamination 
that are the subject of this appeal—the “Anniston 
PCB Site” and the “Anniston Lead Site.” The PCD 
reserved the right of Solutia & Pharmacia to seek 
contribution from other potentially responsible 
parties (PRPs)3 for cleanup costs associated with the 
Anniston Lead Site.4

                                            
3 “Potentially responsible party” (PRP) is a term used under 

CERCLA to connote a private party who might be liable for 
cleanup costs that stem from environmental contamination.  
See Cooper Indus., Inc. v. Aviall Servs., Inc., 543 U.S. 157, 161, 
125 S.Ct. 577, 580, 160 L.Ed.2d 548 (2004). 

 

4 One of the documents incorporated into the PCD, the Non-
time Critical Removal Agreement, specified: 

[R]esidential properties containing lead in excess of 400 
ppm are also part of the Anniston Lead Site and [the] EPA 
is in the process of identifying potentially responsible 
parties (PRPs) under CERCLA. . . . If [Solutia & Phar-
macia] remove soil from any property having lead in excess 
of 400 ppm . . . EPA acknowledges that [Solutia & Phar-
macia] may seek contribution for the costs of such removal 
from the PRPs at the Anniston Lead Site and any other 
parties who may be liable. 
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Nearly two years after the District Court approved 

the PCD, the EPA entered into a separate CERCLA 
settlement agreement with the Foothills Community 
Partnership. The settlement required the Partnership 
to reimburse the EPA for its past and future costs in 
cleaning up lead contamination in the Anniston area. 
Almost all Defendants in the present appeal (“Sett-
ling Defendants”), with the exception of Southern 
Tool LLC and Scientific Atlanta (“Non–Settling 
Defendants”), were parties to this CERCLA settle-
ment. 

Solutia & Pharmacia believed that the EPA’s 
settlement with the Partnership undermined their 
right, as delineated in the PCD, to seek contribution 
from other potentially responsible parties for cleanup 
costs relating to the Anniston Lead Site. Seeking to 
vindicate this position, they filed a motion in the 
Enforcement Case. The District Court agreed that 
the EPA had repudiated the PCD and indicated that, 
upon motion, he would suspend Solutia & Pharma-
cia’s obligations under the consent order. However, 
Solutia & Pharmacia never took the District Court up 
on its offer, thus leaving the PCD in effect. Then, in 
July 2006 the EPA and Solutia & Pharmacia entered 
into a Stipulation Clarifying the Partial Consent 
Decree (Stipulation).  In it, Solutia & Pharmacia 
agreed to clean up specified geographical areas 
around Anniston—Zones A, B, C, and D—including 
areas that involved lead contamination. 

II.  PROCEDURAL HISTORY 

In June 2003, Solutia & Pharmacia filed this action 
in the District Court for the Northern District of 
Alabama against the Defendants–Appellees as poten-
tially responsible parties under CERCLA. In Count I 
of their Amended Complaint, Solutia & Pharmacia 
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asserted claims for contribution under § 113(f) of 
CERCLA (codified as 42 U.S.C. § 9613(f)) for cleanup 
costs incurred at the Anniston Lead Site and Annis-
ton PCB Site.  In Count II, Solutia & Pharmacia 
asserted claims for recovery under § 107(a) of 
CERCLA (codified as 42 U.S.C. § 9607(a)) for cleanup 
costs incurred at the Anniston Lead Site only. 

The Settling Defendants moved for summary 
judgment on the § 107(a) recovery and § 113(f) con-
tribution claims. Southern Tool and Scientific Atlanta, 
the Non–Settling Defendants, moved for summary 
judgment only on the § 107(a) recovery claims. In 
June 2008, the Magistrate Judge granted Settling 
Defendants summary judgment on Count I—the  
§ 113(f) contribution claims—because the claims were 
precluded under § 113(f)(2), which provides, “[a] 
person who has resolved its liability to the United 
States or a State in an administrative or judicially 
approved settlement shall not be liable for claims for 
contribution regarding matters addressed in the set-
tlement.” 42 U.S.C. § 9613(f)(2). As to Count II, the 
Judge ruled that Solutia & Pharmacia were entitled 
to proceed against all Defendants on claims seeking 
cost recovery under § 107(a) with regard to the 
Anniston Lead Site. 

However, after the Defendants filed motions to 
reconsider in December 2009, the Magistrate Judge 
vacated his prior order and entered summary judg-
ment against Solutia & Pharmacia on their § 107(a) 
claims in July 2010. The Judge based his July 2010 
order on cases decided in the wake of United States  
v. Atlantic Research Corp., 551 U.S. 128, 127 S.Ct. 
2331, 168 L.Ed.2d 28 (2007), as well as the July 2006 
Stipulation between the EPA and Solutia & Pharma-
cia, which had not been presented to the Court at the 



106a 
time of its June 2008 order. The Judge ruled that 
because the PCD and the Stipulation granted Solutia 
& Pharmacia contribution rights under § 113(f) for 
certain costs, they could not choose to bring their 
claims under § 107(a) for those same costs. 

Solutia & Pharmacia filed a Rule 59(e) motion to 
clarify or amend the July 2010 order, requesting that 
the Magistrate Judge reinstate their § 107(a) claims 
for response costs that they had incurred prior to 
entry of the Partial Consent Decree. The Judge 
denied the motion, because Solutia & Pharmacia 
relied on arguments in their Rule 59(e) motion that 
they had not previously raised. 

III.  SOLUTIA & PHARMACIA’S  
§ 107(a) CLAIMS 

Solutia & Pharmacia argue that the Magistrate 
Judge erred, because the plain language of CERCLA 
allows them to recover cleanup costs that they 
directly incurred, even if those costs are the subject of 
a consent decree between them and the EPA. 

Whether § 107(a) of CERCLA grants parties a right 
to recover cleanup costs that they directly incur in 
complying with a consent decree is a matter of 
statutory interpretation subject to de novo review. 
United States v. Murrell, 368 F.3d 1283, 1285 (11th 
Cir.2004). 

At the center of this dispute are two CERCLA 
provisions—§ 107(a) and § 113(f) (codified as 42 U.S.C. 
§§ 9607(a), 9613(f)). The United States Supreme 
Court has explained in two recent decisions that each 
provision grants private parties a distinct right of 
action for recouping environmental cleanup costs. 
Cleanup costs incurred voluntarily and directly  
by a party are recoverable only under § 107(a)(4)(B), 
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even if the claimant is not entirely innocent under 
CERCLA. Atl. Research, 551 U.S. at 139, 127 S.Ct. at 
2338. Further, § 107(a) imposes joint and several 
liability on CERCLA defendants. Id. at 140 n. 7, 127 
S.Ct. at 2339 n. 7. 

By contrast, if a person is forced to reimburse a 
third party for its cleanup efforts, as mandated by a 
legal judgment or settlement under CERCLA, then 
that person may only seek contribution for those 
reimbursement costs from other potentially liable 
parties under § 113(f). Cooper Indus., Inc. v. Aviall 
Services, Inc., 543 U.S. 157, 166, 125 S.Ct. 577, 583, 
160 L.Ed.2d 548 (2004). Further, where § 107(a) 
imposes joint and several liability, § 113(f)’s right of 
contribution is premised upon the common law con-
cept that the tortfeasor-plaintiff “paid more than his 
or her proportionate share,” such that allocation 
according to fault between the § 113(f) plaintiff and 
defendant is appropriate. Atl. Research, 551 U.S. at 
138, 127 S.Ct. at 2338. 

Section 113 of CERCLA contains additional provi-
sions that define the scope of available remedies 
under § 107(a) and § 113(f). First, under § 113(f)(2), if 
a party has settled its liability to the United States or 
a state government, it cannot later be held liable to 
another claimant for contribution under § 113(f).  
See 42 U.S.C. § 9613(f)(2). Second, § 113(g) of CERCLA 
provides for different statutes of limitations, dep-
ending on whether the claim originates under  
§ 107(a) or § 113(f). See 42 U.S.C. § 9613(g)(2)-(3). 

In Atlantic Research, the Supreme Court expressly 
declined to decide the issue presented here—whether 
a party who incurs direct cleanup costs pursuant to a 
consent decree following a CERCLA lawsuit under  
§ 106 or § 107 may bring an action to recover those 
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costs under § 107(a). 551 U.S. at 139 n. 6, 127 S.Ct. 
at 2338 n. 6.5

In addition, this is not the first time that the Elev-
enth Circuit has encountered consent decrees in the 
context of CERCLA. In fact, this Court has held that 
a consent decree gives a party a right to contribution 
under § 113(f) in Atlanta Gas Light Co. v. UGI Utili-
ties, Inc., 463 F.3d 1201, 1203-04 (11th Cir.2006). In 
accordance with our precedent, we conclude that 
Solutia & Pharmacia are entitled to a contribution 
claim under § 113(f) of CERCLA. Now we must 
decide whether a party who has a claim under  
§ 113(f) for cleanup costs may also have a claim 
under § 107(a) for those same costs. 

  However, we are not drawing on a 
completely blank slate. Since Atlantic Research was 
decided, other circuits have held that § 113(f) 
provides the “exclusive remedy for a liable party 
compelled to incur response costs pursuant to an 
administrative or judicially approved settlement 
under §§ 106 or 107,” including a consent decree. 
Morrison Enter., LLC v. Dravo Corp., 638 F.3d 594, 
603 (8th Cir.2011); accord Agere Sys., Inc. v. Advanced 
Envtl. Tech. Corp., 602 F.3d 204, 229 (3d Cir.2010) 
(holding that parties subject to a consent decree 
cannot bring a claim under § 107(a)); Niagara 
Mohawk Power Corp. v. Chevron U.S.A., Inc., 596 F.3d 
112, 128 (2d Cir.2010) (holding that parties that 
settle CERCLA liability with government agencies 
can only bring § 113(f) contribution claims). 

                                            
5 The Supreme Court identified the problem that arises in 

this situation as it relates to the party who “does not incur costs 
voluntarily [as required under § 107(a)] but does not reimburse 
the costs of another party [as required under § 113(f)].” Atl. 
Research, 551 U.S. at 139 n. 6, 127 S.Ct. at 2338 n. 6 
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Solutia & Pharmacia argue that there is no lan-

guage in either § 107 or § 113 to suggest that § 107(a) 
and § 113(f) are mutually exclusive remedies.6

                                            
6 Solutia & Pharmacia also argue that we must defer to EPA 

regulation, 40 C.F.R. § 300.700(c)(3)(ii). Section 107(a) only per-
mits recovery claims for cleanup costs that are “consistent with 
the national contingency plan [NCP].” 42 U.S.C. § 9607(a)(4)(B). 
The EPA regulation explains that, for purposes of § 107(a) 
recovery actions, “[a]ny response action carried out in com-
pliance with the terms of an order issued by EPA . . . or a 
consent decree . . . will be considered ‘consistent with the NCP.’” 
40 C.F.R. § 300.700(c)(3)(ii). However, Solutia & Pharmacia 
overstate the import of the regulation. Defining certain response 
actions as consistent with a national contingency plan does not 
automatically authorize parties to bring claims under § 107(a)  
if those claims otherwise fall under § 113(f).  Instead, the 
regulation may simply recognize that a party, who is not subject 
to a consent decree, may bring a § 107(a) claim, if such an action 
would be consistent with an existing consent decree between  
the EPA and a third party.  Thus, the regulation retains its 
meaning, even if it does not authorize parties subject to consent 
decrees to bring claims under § 107(a). 

 Be 
that as it may, CERCLA must “be read as a whole,” 
Atl. Research, 551 U.S. at 135, 127 S.Ct. at 2336 
(quotation marks omitted), such that its remedies 
remain “clearly distinct.” Id. at 138, 127 S.Ct. at 2337 
(quotation marks omitted). If a party subject to a 
consent decree could simply repackage its § 113(f) 
claim for contribution as one for recovery under  
§ 107(a), then the structure of CERCLA remedies 
would be completely undermined. For example, 
parties could circumvent the different statutes of 
limitations that attach to § 113(f) contribution  
claims and § 107(a) recovery claims. See 42 U.S.C.  
§ 9613(g)(2)-(3). Further, parties, like Solutia & Phar-
macia, could thwart the contribution protection 
afforded to parties that settle their liability with the 



110a 
EPA, like the Settling Defendants. See 42 U.S.C.  
§ 9613(f)(2). This, in turn, would destroy CERCLA’s 
statutorily-created settlement incentive. Finally, to 
allow a § 107(a) claim here would allow parties, like 
Solutia & Pharmacia, to impose joint and several 
liability on Defendants, and other similarly situated 
parties. Defendants would then be barred from 
asserting any § 113(f) counterclaims, because Solutia 
& Pharmacia have already entered into a judicially 
approved settlement with the EPA.7

For these reasons, we agree with our sister circuits 
that we must deny the availability of a § 107(a) rem-
edy under these circumstances in order to “[t]o en-
sure the continued vitality of the precise and limited 
right to contribution.” Morrison Enter., 638 F.3d at 
603; accord Niagara Mohawk Power, 596 F.3d at 128 
(“[P]roceed[ing] under § 107(a) would . . . abrogate 
the requirements Congress placed on contribution 
claims under § 113.”). 

 See 42 U.S.C.  
§ 9613(f)(2); Agere Sys., 602 F.3d at 228. 

IV. SCOPE OF PARTIAL CONSENT DECREE 

Solutia & Pharmacia argue that, even if this Court 
finds § 113(f) to be their exclusive remedy, they do 
not have a § 113(f) contribution action for the Annis-
ton Lead Site, because they were not obligated to 

                                            
7 Solutia & Pharmacia argue that courts could use their 

“inherent equitable powers to apportion liability” under a § 
107(a) claim. While this suggestion would cure the inequitable 
outcome described above, it would also require this Court to 
challenge the Supreme Court’s assumption in Atlantic Research 
that § 107(a) provides for joint and several liability. 551 U.S. at 
140 n. 7, 127 S.Ct. at 2338 n. 7. Although Solutia & Pharmacia 
have cautioned this Court against “rewriting the statute,” their 
suggestion would require substantial reworking of CERCLA’s 
remedial scheme. 
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clean the Site under the Partial Consent Decree 
(PCD). Therefore, they claim entitlement to bring § 
107(a) claims for cleanup costs related to the Annis-
ton Lead Site. 

We review the scope and meaning of a consent 
decree de novo.  Reynolds v. Roberts, 202 F.3d 1303, 
1312 (11th Cir.2000). 

The PCD incorporates a number of documents and 
schedules to clarify its purpose and scope. This 
includes “all work and other plans . . . set forth 
herein or developed by [Solutia & Pharmacia] and 
approved by EPA pursuant to this Consent Decree.” 
According to this clause, future plans developed pur-
suant to the PCD, such as the July 2006 Stipulation, 
should be considered as much a part of the PCD as 
the documents in existence at the time it was drafted. 
Therefore, it makes most sense to examine the July 
2006 Stipulation, because it clarifies the scope of 
Solutia & Pharmacia’s obligations under the Partial 
Consent Decree. 

Solutia & Pharmacia have argued that the Stipula-
tion is not admissible into evidence.8

                                            
8 Solutia & Pharmacia argue that the terms of the Stipulation 

provide that “it shall not be considered an admission of liability 
and is not admissible in evidence against the Defendants in any 
judicial or administrative proceeding other than a proceeding by 
the United States.” 

 However, Solu-
tia & Pharmacia did not contest the admissibility of 
the Stipulation in their opening brief on appeal, even 
though the Magistrate Judge relied extensively on 
the Stipulation in his order.  Therefore, they have 
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abandoned this argument. Davis v. Coca-Cola Bott-
ling Co. Consol., 516 F.3d 955, 972 (11th Cir.2008).9

The Stipulation classifies Solutia & Pharmacia’s 
remedial obligations by geographic area—Zones A, B, 
C, and D. In Zone A, and certain properties in Zone B 
that have already been sampled for contamination, 
the companies agreed to clean yards with a soil “PCB 
concentration greater than or equal to 1ppm and no 
surface lead concentration greater than or equal to 
400pm.” In those Zone B properties that had yet to be 
sampled, the companies agreed to clean yards with 
“soil PCB concentrations greater than or equal to 
1ppm . . . . regardless of the level of lead found in that 
yard.” In Zone C, Solutia & Pharmacia similarly 
agreed to remedy yards “containing surface soil  
PCB concentrations greater than or equal to 1ppm, 
regardless of the levels of lead found in such yards.” 
And in Zone D, the companies agreed to remedy 
yards with “PCB concentrations greater than or 
equal to 1ppm and/or surface soil lead concentrations 
greater than or equal to 400ppm.” 

 

The Stipulation thus demonstrates that Solutia & 
Pharmacia were obligated to clean areas in which 
PCBs were commingled with other hazardous sub-
stances, namely, lead. Beyond that, these obligations 
were defined according to geographic areas, not 
according to the source of the contamination, thereby 
undermining Solutia & Pharmacia’s argument to the 

                                            
9 Further, the Magistrate Judge’s decision to consider the 

Stipulation was not an abuse of discretion. As the Judge noted, 
the Stipulation is an agreement between the EPA and Solutia  
& Pharmacia. Solutia & Pharmacia did not argue that “the 
defendants, who are not parties to the Stipulation, are precluded 
from now relying upon it.” 
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contrary.10 Even if we were to accept Solutia & Phar-
macia’s other arguments concerning the scope of the 
Partial Consent Decree and Stipulation,11

V.  RULE 59(e) MOTION TO ALTER  
OR AMEND JUDGMENT 

 it would 
not change the fact that Solutia & Pharmacia were 
compelled to clean the properties specified in the 
Stipulation, and therefore, have exclusive § 113(f) 
claims as to those costs. 

In their Rule 59(e) motion under the Federal Rules 
of Civil Procedure, Solutia & Pharmacia asked the 
Magistrate Judge to overturn summary judgment as 
it related to $14 million in cleanup costs for areas 
allegedly not covered by the Partial Consent Decree. 
The Magistrate Judge denied the motion for failure to 
raise the argument before entry of summary judg-
ment. According to Solutia & Pharmacia, “[t]his was 
error, because defendants never argued that they 

                                            
10 Solutia & Pharmacia argue that the Partial Consent Decree 

did “not rest on any particular geographic area or any particular 
contaminant [but] on the sources of the contaminants in each 
site.” As such, they claim a right to bring a § 107(a) claim for 
costs “incurred cleaning up wastes attributable to the 
defendants.” 

11 For example, Solutia & Pharmacia argue that, in the 
Stipulation, the parties expressly reserved the question of 
Solutia & Pharmacia’s responsibility to clean the Anniston Lead 
Site. This does not alter the fact that Solutia & Pharmacia were 
obligated to clean the geographic zones specified in the 
Stipulation. Further, the Stipulation specified that any future 
liability for the Anniston Lead Site would be “in addition to 
Solutia & Pharmacia’s agreement to perform lead cleanup in 
Zones B, C, and D.” Thus, the reservation of the Anniston Lead 
Site issue did not affect Solutia & Pharmacia’s obligations under 
the Stipulation. 
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were entitled to summary judgment with respect to 
[those] areas” not covered by the PCD. 

This Court reviews the denial of a motion to alter 
or amend judgment under Rule 59(e) for abuse of dis-
cretion.  Shuford v. Fid. Nat’l Prop. & Cas. Ins. Co., 
508 F.3d 1337, 1341 (11th Cir.2007).12

In each of their December 2009 motions for recon-
sideration of summary judgment, Defendants either 
requested that the Magistrate Judge dismiss all of 
Solutia & Pharmacia’s § 107(a) claims, or that the 
Judge limit all of Solutia & Pharmacia’s claims to  
§ 113(f).

 

13

                                            
12 Solutia & Pharmacia cite a Sixth Circuit case for the 

proposition that this Court should review de novo a Rule 59(e) 
motion to reconsider grant of summary judgment. Nat’l Lead-
burners Health & Welfare Fund v. O.G. Kelley & Co., Inc., 129 
F.3d 372, 374 (6th Cir.1997). This argument is apparently 
unsupported by Eleventh Circuit precedent, and the Sixth 
Circuit case is not binding. Therefore, the standard of review 
remains abuse of discretion. 

  Solutia & Pharmacia argued in their 
answer that § 113(f) was not their exclusive statutory 
remedy. They further argued that the PCD did not 
compel them to clean up the Anniston Lead Site and 
that any costs incurred in cleaning up that site were 
voluntary. However, Solutia & Pharmacia limited 
their arguments to the content of the Partial Consent 
Decree, and the definition of the Anniston Lead Site 

13 Solutia & Pharmacia argue that Defendants’ motions for 
reconsideration argued for dismissal of any § 107(a) claims for 
which Solutia & Pharmacia had incurred compelled costs. 
Therefore, Solutia & Pharmacia should still be entitled to bring 
their claims for any voluntarily incurred costs. We reject this 
argument. While Defendants’ legal arguments might have 
discussed compelled costs, Defendants clearly moved for 
dismissal of all of Solutia & Pharmacia’s § 107(a) claims, 
whether they related to compelled or voluntary cleanup costs. 
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contained therein. They never actually argued prior 
to the grant of summary judgment, as they do now, 
that they “voluntarily incurred costs unrelated to the 
Consent Decree.” Nor did Solutia & Pharmacia cite 
the properties by name that they now urge should be 
exempt from summary judgment.14

As the Magistrate Judge correctly noted, “[t]here is 
no burden upon the district court to distill every 
potential argument that could be made based on the 
materials before it on summary judgment. Rather, 
the onus is upon the parties to formulate arguments; 
grounds alleged in the complaint but not relied upon 
in summary judgment are deemed abandoned.” Reso-
lution Trust Corp. v. Dunmar Corp., 43 F.3d 587, 598 
(11th Cir.1995). With this principle in mind, the 
Magistrate Judge did not abuse his discretion by 
denying Solutia & Pharmacia’s Rule 59(e) motion to 
alter or amend the summary judgment order. 

 

VI.  CONCLUSION 

For the reasons stated above, we AFFIRM the 
grant of summary judgment. 

                                            
14 Solutia & Pharmacia seek $4 million for recovery expend-

itures in the Choccolocco Creek Conservation Corridor, and $10 
million in expenditures at Quintard Mall, Oxford Lake Park, the 
Choccolocco Creek Waste Water Treatment Plant, and certain 
Alabama Department of Transportation Bridges. 
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APPENDIX E 

UNITED STATES COURT OF APPEALS, 
FOR THE ELEVENTH CIRCUIT 

[Filed March 6, 2012] 
———— 

No. 10-15639 

District Court Docket No. 
1:03-cv-01345-PWG 

———— 

SOLUTIA, INC., PHARMACIA CORPORATION,  
Plaintiffs-Counter-Defendant-Appellants, 

v. 

MCWANE, INC., AKA UNION FOUNDRY, AKA M & H 
VALVE, UNITED STATES PIPE AND FOUNDRY COMPANY, 

INC., MEADWESTVACO CORPORATION, FKA MEAD 
CORPORATION, FKA UNION FOUNDRY, FKA WOODWARD 
IRON, FKA ALABAMA PIPE COMPANY, FKA LYNCHBURG 
FOUNDRY, FKA STANDARD FOUNDRY, FKA ANNISTON 
FOUNDRY, FMC CORPORATION, FKA KILBY STEEL, 

UNITED DEFENSE, LP, et al.,  
Defendants-Counter-Claimants-Appellees, 

HURON VALLEY STEEL CORPORATION,  
TULL CHEMICAL COMPANY, INC., RANSOM INDUSTRIES,  

Defendants-Appellees, 

US CASTINGS, et al.,  
Defendants. 

———— 

Appeal from the United States District Court for the 
Northern District of Alabama 

———— 
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JUDGMENT 

It is hereby ordered, adjudged, and decreed that 
the attached opinion included herein by reference, is 
entered as the judgment of this Court. 

Entered: March 06, 2012 
For the Court: John Ley, Clerk of Court 

By: Djuanna Clark 
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APPENDIX F 

Effective: January 11, 2002 

United States Code  
Title 42. The Public Health and Welfare 

Chapter 103. Comprehensive Environmental 
Response, Compensation, and Liability  

Subchapter I. Hazardous Substances Releases, 
Liability, Compensation 

§ 9607. Liability 

(a) Covered persons; scope; recoverable costs and 
damages; interest rate; “comparable maturity” date 

Notwithstanding any other provision or rule of law, 
and subject only to the defenses set forth in subsec-
tion (b) of this section— 

(1) the owner and operator of a vessel or a 
facility, 

(2) any person who at the time of disposal of any 
hazardous substance owned or operated any facility 
at which such hazardous substances were disposed 
of, 

(3) any person who by contract, agreement, or 
otherwise arranged for disposal or treatment, or 
arranged with a transporter for transport for disposal 
or treatment, of hazardous substances owned or pos-
sessed by such person, by any other party or entity, 
at any facility or incineration vessel owned or oper-
ated by another party or entity and containing such 
hazardous substances, and 

(4) any person who accepts or accepted any 
hazardous substances for transport to disposal or 
treatment facilities, incineration vessels or sites 
selected by such person, from which there is a 
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release, or a threatened release which causes the 
incurrence of response costs, of a hazardous sub-
stance, shall be liable for— 

(A) all costs of removal or remedial action 
incurred by the United States Government or a State 
or an Indian tribe not inconsistent with the national 
contingency plan; 

(B) any other necessary costs of response 
incurred by any other person consistent with the 
national contingency plan; 

(C) damages for injury to, destruction of, or 
loss of natural resources, including the reasonable 
costs of assessing such injury, destruction, or loss 
resulting from such a release; and 

(D) the costs of any health assessment or 
health effects study carried out under section 9604(i) 
of this title. 

The amounts recoverable in an action under 
this section shall include interest on the amounts 
recoverable under subparagraphs (A) through (D). 
Such interest shall accrue from the later of (i) the 
date payment of a specified amount is demanded in 
writing, or (ii) the date of the expenditure concerned. 
The rate of interest on the outstanding unpaid bal-
ance of the amounts recoverable under this section 
shall be the same rate as is specified for interest on 
investments of the Hazardous Substance Superfund 
established under subchapter A of chapter 98 of Title 
26. For purposes of applying such amendments to 
interest under this subsection, the term “comparable 
maturity” shall be determined with reference to the 
date on which interest accruing under this subsection 
commences. 
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(b) Defenses 

There shall be no liability under subsection (a) of 
this section for a person otherwise liable who can 
establish by a preponderance of the evidence that the 
release or threat of release of a hazardous substance 
and the damages resulting therefrom were caused 
solely by— 

(1) an act of God; 

(2) an act of war; 

(3) an act or omission of a third party other than 
an employee or agent of the defendant, or than one 
whose act or omission occurs in connection with a 
contractual relationship, existing directly or indi-
rectly, with the defendant (except where the sole con-
tractual arrangement arises from a published tariff 
and acceptance for carriage by a common carrier by 
rail), if the defendant establishes by a preponderance 
of the evidence that (a) he exercised due care with 
respect to the hazardous substance concerned, taking 
into consideration the characteristics of such hazard-
ous substance, in light of all relevant facts and 
circumstances, and (b) he took precautions against 
foreseeable acts or omissions of any such third party 
and the consequences that could foreseeably result 
from such acts or omissions; or 

(4) any combination of the foregoing paragraphs. 

(c) Determination of amounts 

(1) Except as provided in paragraph (2) of this 
subsection, the liability under this section of an 
owner or operator or other responsible person for 
each release of a hazardous substance or incident 
involving release of a hazardous substance shall not 
exceed— 
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(A) for any vessel, other than an incineration 

vessel, which carries any hazardous substance as 
cargo or residue, $300 per gross ton, or $5,000,000, 
whichever is greater; 

(B) for any other vessel, other than an incin-
eration vessel, $300 per gross ton, or $500,000, 
whichever is greater; 

(C) for any motor vehicle, aircraft, hazardous 
liquid pipeline facility (as defined in section 60101(a) 
of Title 49), or rolling stock, $50,000,000 or such 
lesser amount as the President shall establish by 
regulation, but in no event less than $5,000,000 (or, 
for releases of hazardous substances as defined in 
section 9601(14)(A) of this title into the navigable 
waters, $8,000,000). Such regulations shall take into 
account the size, type, location, storage, and handling 
capacity and other matters relating to the likelihood 
of release in each such class and to the economic 
impact of such limits on each such class; or 

(D) for any incineration vessel or any facility 
other than those specified in subparagraph (C) of this 
paragraph, the total of all costs of response plus 
$50,000,000 for any damages under this subchapter. 

(2) Notwithstanding the limitations in paragraph 
(1) of this subsection, the liability of an owner or 
operator or other responsible person under this 
section shall be the full and total costs of response 
and damages, if (A)(i) the release or threat of release 
of a hazardous substance was the result of willful 
misconduct or willful negligence within the privity or 
knowledge of such person, or (ii) the primary cause of 
the release was a violation (within the privity or 
knowledge of such person) of applicable safety, con-
struction, or operating standards or regulations; or 
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(B) such person fails or refuses to provide all reason-
able cooperation and assistance requested by a 
responsible public official in connection with response 
activities under the national contingency plan with 
respect to regulated carriers subject to the provisions 
of Title 49 or vessels subject to the provisions of Title 
33, 46, or 46 Appendix, subparagraph (A)(ii) of this 
paragraph shall be deemed to refer to Federal stand-
ards or regulations. 

(3) If any person who is liable for a release or 
threat of release of a hazardous substance fails with-
out sufficient cause to properly provide removal or 
remedial action upon order of the President pursuant 
to section 9604 or 9606 of this title, such person may 
be liable to the United States for punitive damages in 
an amount at least equal to, and not more than three 
times, the amount of any costs incurred by the Fund 
as a result of such failure to take proper action. The 
President is authorized to commence a civil action 
against any such person to recover the punitive 
damages, which shall be in addition to any costs 
recovered from such person pursuant to section 
9612(c) of this title. Any moneys received by the 
United States pursuant to this subsection shall be 
deposited in the Fund. 

(d) Rendering care or advice 

(1) In general 

Except as provided in paragraph (2), no person 
shall be liable under this subchapter for costs or 
damages as a result of actions taken or omitted in the 
course of rendering care, assistance, or advice in 
accordance with the National Contingency Plan 
(“NCP”) or at the direction of an onscene coordinator 
appointed under such plan, with respect to an inci-
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dent creating a danger to public health or welfare or 
the environment as a result of any releases of a 
hazardous substance or the threat thereof. This par-
agraph shall not preclude liability for costs or 
damages as the result of negligence on the part of 
such person. 

(2) State and local governments 

No State or local government shall be liable 
under this subchapter for costs or damages as a 
result of actions taken in response to an emergency 
created by the release or threatened release of a 
hazardous substance generated by or from a facility 
owned by another person. This paragraph shall not 
preclude liability for costs or damages as a result of 
gross negligence or intentional misconduct by the 
State or local government. For the purpose of the 
preceding sentence, reckless, willful, or wanton 
misconduct shall constitute gross negligence. 

(3) Savings provision 

This subsection shall not alter the liability of any 
person covered by the provisions of paragraph (1), (2), 
(3), or (4) of subsection (a) of this section with respect 
to the release or threatened release concerned. 

(e) Indemnification, hold harmless, etc., agreements 
or conveyances; subrogation rights 

(1) No indemnification, hold harmless, or similar 
agreement or conveyance shall be effective to transfer 
from the owner or operator of any vessel or facility or 
from any person who may be liable for a release or 
threat of release under this section, to any other 
person the liability imposed under this section. 
Nothing in this subsection shall bar any agreement to 
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insure, hold harmless, or indemnify a party to such 
agreement for any liability under this section. 

(2) Nothing in this subchapter, including the 
provisions of paragraph (1) of this subsection, shall 
bar a cause of action that an owner or operator or any 
other person subject to liability under this section, or 
a guarantor, has or would have, by reason of subroga-
tion or otherwise against any person. 

(f) Natural resources liability; designation of public 
trustees of natural resources 

(1) Natural resources liability 

In the case of an injury to, destruction of, or loss 
of natural resources under subparagraph (C) of 
subsection (a) of this section liability shall be to the 
United States Government and to any State for 
natural resources within the State or belonging to, 
managed by, controlled by, or appertaining to such 
State and to any Indian tribe for natural resources 
belonging to, managed by, controlled by, or apper-
taining to such tribe, or held in trust for the benefit of 
such tribe, or belonging to a member of such tribe if 
such resources are subject to a trust restriction on 
alienation: Provided, however, That no liability to the 
United States or State or Indian tribe shall be 
imposed under subparagraph (C) of subsection (a) of 
this section, where the party sought to be charged 
has demonstrated that the damages to natural 
resources complained of were specifically identified 
as an irreversible and irretrievable commitment of 
natural resources in an environmental impact state-
ment, or other comparable environment analysis, and 
the decision to grant a permit or license authorizes 
such commitment of natural resources, and the facil-
ity or project was otherwise operating within the 
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terms of its permit or license, so long as, in the case 
of damages to an Indian tribe occurring pursuant to a 
Federal permit or license, the issuance of that permit 
or license was not inconsistent with the fiduciary 
duty of the United States with respect to such Indian 
tribe. The President, or the authorized representative 
of any State, shall act on behalf of the public as trus-
tee of such natural resources to recover for such 
damages. Sums recovered by the United States 
Government as trustee under this subsection shall be 
retained by the trustee, without further appropria-
tion, for use only to restore, replace, or acquire the 
equivalent of such natural resources. Sums recovered 
by a State as trustee under this subsection shall be 
available for use only to restore, replace, or acquire 
the equivalent of such natural resources by the State. 
The measure of damages in any action under subpar-
agraph (C) of subsection (a) of this section shall not 
be limited by the sums which can be used to restore 
or replace such resources. There shall be no double 
recovery under this chapter for natural resource 
damages, including the costs of damage assessment 
or restoration, rehabilitation, or acquisition for the 
same release and natural resource. There shall be no 
recovery under the authority of subparagraph (C) of 
subsection (a) of this section where such damages 
and the release of a hazardous substance from which 
such damages resulted have occurred wholly before 
December 11, 1980. 

(2) Designation of Federal and State officials 

(A) Federal 

The President shall designate in the National 
Contingency Plan published under section 9605 of 
this title the Federal officials who shall act on behalf 
of the public as trustees for natural resources under 
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this chapter and section 1321 of Title 33. Such 
officials shall assess damages for injury to, destruc-
tion of, or loss of natural resources for purposes of 
this chapter and such section 1321 of Title 33 for 
those resources under their trusteeship and may, 
upon request of and reimbursement from a State and 
at the Federal officials’ discretion, assess damages for 
those natural resources under the State’s trusteeship. 

(B) State 

The Governor of each State shall designate 
State officials who may act on behalf of the public as 
trustees for natural resources under this chapter and 
section 1321 of Title 33 and shall notify the President 
of such designations. Such State officials shall assess 
damages to natural resources for the purposes of this 
chapter and such section 1321 of Title 33 for those 
natural resources under their trusteeship. 

(C) Rebuttable presumption 

Any determination or assessment of damages 
to natural resources for the purposes of this chapter 
and section 1321 of Title 33 made by a Federal or 
State trustee in accordance with the regulations 
promulgated under section 9651(c) of this title shall 
have the force and effect of a rebuttable presumption 
on behalf of the trustee in any administrative or judi-
cial proceeding under this chapter or section 1321 of 
Title 33. 

(g) Federal agencies 

For provisions relating to Federal agencies, see 
section 9620 of this title. 

(h) Owner or operator of vessel 

The owner or operator of a vessel shall be liable in 
accordance with this section, under maritime tort 
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law, and as provided under section 9614 of this title 
notwithstanding any provision of the Act of March 3, 
1851 (46 U.S.C. 183ff) or the absence of any physical 
damage to the proprietary interest of the claimant. 

(i) Application of a registered pesticide product 

No person (including the United States or any 
State or Indian tribe) may recover under the author-
ity of this section for any response costs or damages 
resulting from the application of a pesticide product 
registered under the Federal Insecticide, Fungicide, 
and Rodenticide Act [7 U.S.C.A. § 136 et seq.]. Noth-
ing in this paragraph shall affect or modify in any 
way the obligations or liability of any person under 
any other provision of State or Federal law, including 
common law, for damages, injury, or loss resulting 
from a release of any hazardous substance or for 
removal or remedial action or the costs of removal or 
remedial action of such hazardous substance. 

(j) Obligations or liability pursuant to federally 
permitted release 

Recovery by any person (including the United 
States or any State or Indian tribe) for response costs 
or damages resulting from a federally permitted 
release shall be pursuant to existing law in lieu of 
this section. Nothing in this paragraph shall affect or 
modify in any way the obligations or liability of any 
person under any other provision of State or Federal 
law, including common law, for damages, injury, or 
loss resulting from a release of any hazardous 
substance or for removal or remedial action or the 
costs of removal or remedial action of such hazardous 
substance. In addition, costs of response incurred by 
the Federal Government in connection with a 
discharge specified in section 9601(10)(B) or (C) of 
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this title shall be recoverable in an action brought 
under section 1319(b) of Title 33. 

(k) Transfer to, and assumption by, Post-Closure 
Liability Fund of liability of owner or operator of 
hazardous waste disposal facility in receipt of permit 
under applicable solid waste disposal law; time, crite-
ria applicable, procedures, etc.; monitoring costs; 
reports 

(1) The liability established by this section or any 
other law for the owner or operator of a hazardous 
waste disposal facility which has received a permit 
under subtitle C of the Solid Waste Disposal Act [42 
U.S.C.A. § 6921 et seq.], shall be transferred to and 
assumed by the Post-closure Liability Fund estab-
lished by section 9641 of this title when— 

(A) such facility and the owner and operator 
thereof has complied with the requirements of subti-
tle C of the Solid Waste Disposal Act [42 U.S.C.A.  
§ 6921 et seq.] and regulations issued thereunder, 
which may affect the performance of such facility 
after closure; and 

(B) such facility has been closed in accordance 
with such regulations and the conditions of such 
permit, and such facility and the surrounding area 
have been monitored as required by such regulations 
and permit conditions for a period not to exceed five 
years after closure to demonstrate that there is no 
substantial likelihood that any migration offsite or 
release from confinement of any hazardous substance 
or other risk to public health or welfare will occur. 

(2) Such transfer of liability shall be effective 
ninety days after the owner or operator of such facil-
ity notifies the Administrator of the Environmental 
Protection Agency (and the State where it has an 
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authorized program under section 3006(b) of the 
Solid Waste Disposal Act [42 U.S.C.A. § 6926(b) ]) 
that the conditions imposed by this subsection have 
been satisfied. If within such ninety-day period the 
Administrator of the Environmental Protection 
Agency or such State determines that any such facil-
ity has not complied with all the conditions imposed 
by this subsection or that insufficient information has 
been provided to demonstrate such compliance, the 
Administrator or such State shall so notify the owner 
and operator of such facility and the administrator of 
the Fund established by section 9641 of this title, and 
the owner and operator of such facility shall continue 
to be liable with respect to such facility under this 
section and other law until such time as the Adminis-
trator and such State determines that such facility 
has complied with all conditions imposed by this 
subsection. A determination by the Administrator or 
such State that a facility has not complied with all 
conditions imposed by this subsection or that insuffi-
cient information has been supplied to demonstrate 
compliance, shall be a final administrative action for 
purposes of judicial review. A request for additional 
information shall state in specific terms the data 
required. 

(3) In addition to the assumption of liability of 
owners and operators under paragraph (1) of this 
subsection, the Post-closure Liability Fund estab-
lished by section 9641 of this title may be used to pay 
costs of monitoring and care and maintenance of a 
site incurred by other persons after the period of 
monitoring required by regulations under subtitle C 
of the Solid Waste Disposal Act [42 U.S.C.A. § 6921 
et seq.] for hazardous waste disposal facilities meet-
ing the conditions of paragraph (1) of this subsection. 
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(4)(A) Not later than one year after December 11, 

1980, the Secretary of the Treasury shall conduct a 
study and shall submit a report thereon to the 
Congress on the feasibility of establishing or quali-
fying an optional system of private insurance for 
postclosure financial responsibility for hazardous 
waste disposal facilities to which this subsection 
applies. Such study shall include a specification of 
adequate and realistic minimum standards to assure 
that any such privately placed insurance will carry 
out the purposes of this subsection in a reliable, 
enforceable, and practical manner. Such a study shall 
include an examination of the public and private 
incentives, programs, and actions necessary to make 
privately placed insurance a practical and effective 
option to the financing system for the Post-closure 
Liability Fund provided in subchapter II of this chap-
ter. 

(B) Not later than eighteen months after 
December 11, 1980, and after a public hearing, the 
President shall by rule determine whether or not it is 
feasible to establish or qualify an optional system of 
private insurance for postclosure financial responsi-
bility for hazardous waste disposal facilities to which 
this subsection applies. If the President determines 
the establishment or qualification of such a system 
would be infeasible, he shall promptly publish an 
explanation of the reasons for such a determination. 
If the President determines the establishment or 
qualification of such a system would be feasible, he 
shall promptly publish notice of such determination. 
Not later than six months after an affirmative 
determination under the preceding sentence and 
after a public hearing, the President shall by rule 
promulgate adequate and realistic minimum stand-
ards which must be met by any such privately placed 
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insurance, taking into account the purposes of this 
chapter and this subsection. Such rules shall also 
specify reasonably expeditious procedures by which 
privately placed insurance plans can qualify as 
meeting such minimum standards. 

(C) In the event any privately placed insurance 
plan qualifies under subparagraph (B), any person 
enrolled in, and complying with the terms of, such 
plan shall be excluded from the provisions of para-
graphs (1), (2), and (3) of this subsection and exempt 
from the requirements to pay any tax or fee to the 
Post-closure Liability Fund under subchapter II of 
this chapter. 

(D) The President may issue such rules and 
take such other actions as are necessary to effectuate 
the purposes of this paragraph. 

(5) Suspension of liability transfer 

Notwithstanding paragraphs (1), (2), (3), and (4) 
of this subsection and subsection (j) of section 9611 of 
this title, no liability shall be transferred to or 
assumed by the Post-Closure Liability Trust Fund 
established by section 9641 of this title prior to 
completion of the study required under paragraph (6) 
of this subsection, transmission of a report of such 
study to both Houses of Congress, and authorization 
of such a transfer or assumption by Act of Congress 
following receipt of such study and report. 

(6) Study of options for post-closure program 

(A) Study 

The Comptroller General shall conduct a study 
of options for a program for the management of the 
liabilities associated with hazardous waste treat-
ment, storage, and disposal sites after their closure 
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which complements the policies set forth in the 
Hazardous and Solid Waste Amendments of 1984 and 
assures the protection of human health and the envi-
ronment. 

(B) Program elements 

The program referred to in subparagraph (A) 
shall be designed to assure each of the following: 

(i) Incentives are created and maintained for 
the safe management and disposal of hazardous 
wastes so as to assure protection of human health 
and the environment. 

(ii) Members of the public will have reason-
able confidence that hazardous wastes will be man-
aged and disposed of safely and that resources will be 
available to address any problems that may arise and 
to cover costs of long-term monitoring, care, and 
maintenance of such sites. 

(iii) Persons who are or seek to become 
owners and operators of hazardous waste disposal 
facilities will be able to manage their potential future 
liabilities and to attract the investment capital nec-
essary to build, operate, and close such facilities in a 
manner which assures protection of human health 
and the environment. 

(C) Assessments 

The study under this paragraph shall include 
assessments of treatment, storage, and disposal 
facilities which have been or are likely to be issued a 
permit under section 3005 of the Solid Waste 
Disposal Act [42 U.S.C.A. § 6925] and the likelihood 
of future insolvency on the part of owners and opera-
tors of such facilities. Separate assessments shall be 
made for different classes of facilities and for 
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different classes of land disposal facilities and shall 
include but not be limited to— 

(i) the current and future financial capabili-
ties of facility owners and operators; 

(ii) the current and future costs associated 
with facilities, including the costs of routine moni-
toring and maintenance, compliance monitoring, 
corrective action, natural resource damages, and lia-
bility for damages to third parties; and 

(iii) the availability of mechanisms by which 
owners and operators of such facilities can assure 
that current and future costs, including post-closure 
costs, will be financed. 

(D) Procedures 

In carrying out the responsibilities of this par-
agraph, the Comptroller General shall consult with 
the Administrator, the Secretary of Commerce, the 
Secretary of the Treasury, and the heads of other 
appropriate Federal agencies. 

(E) Consideration of options 

In conducting the study under this paragraph, 
the Comptroller General shall consider various 
mechanisms and combinations of mechanisms to 
complement the policies set forth in the Hazardous 
and Solid Waste Amendments of 1984 to serve the 
purposes set forth in subparagraph (B) and to assure 
that the current and future costs associated with 
hazardous waste facilities, including post-closure 
costs, will be adequately financed and, to the greatest 
extent possible, borne by the owners and operators of 
such facilities. Mechanisms to be considered include, 
but are not limited to— 
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(i) revisions to closure, post-closure, and 

financial responsibility requirements under subtitles 
C and I of the Solid Waste Disposal Act [42 U.S.C.A. 
§§ 6921 et seq. and 6991 et seq.]; 

(ii) voluntary risk pooling by owners and 
operators; 

(iii) legislation to require risk pooling by 
owners and operators; 

(iv) modification of the Post-Closure Liability 
Trust Fund previously established by section 9641 of 
this title, and the conditions for transfer of liability 
under this subsection, including limiting the transfer 
of some or all liability under this subsection only in 
the case of insolvency of owners and operators; 

(v) private insurance; 

(vi) insurance provided by the Federal Gov-
ernment; 

(vii) coinsurance, reinsurance, or pooled-risk 
insurance, whether provided by the private sector or 
provided or assisted by the Federal Government; and 

(viii) creation of a new program to be 
administered by a new or existing Federal agency or 
by a federally chartered corporation. 

(F) Recommendations 

The Comptroller General shall consider options 
for funding any program under this section and shall, 
to the extent necessary, make recommendations to 
the appropriate committees of Congress for additional 
authority to implement such program. 

(l) Federal lien 

(1) In general 
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All costs and damages for which a person is 

liable to the United States under subsection (a) of 
this section (other than the owner or operator of a 
vessel under paragraph (1) of subsection (a) of this 
section) shall constitute a lien in favor of the United 
States upon all real property and rights to such prop-
erty which— 

(A) belong to such person; and 

(B) are subject to or affected by a removal or 
remedial action. 

(2) Duration 

The lien imposed by this subsection shall arise at 
the later of the following: 

(A) The time costs are first incurred by the 
United States with respect to a response action under 
this chapter. 

(B) The time that the person referred to in 
paragraph (1) is provided (by certified or registered 
mail) written notice of potential liability. 

Such lien shall continue until the liability  
for the costs (or a judgment against the person 
arising out of such liability) is satisfied or becomes 
unenforceable through operation of the statute of 
limitations provided in section 9613 of this title. 

(3) Notice and validity 

The lien imposed by this subsection shall be 
subject to the rights of any purchaser, holder of a 
security interest, or judgment lien creditor whose 
interest is perfected under applicable State law 
before notice of the lien has been filed in the appro-
priate office within the State (or county or other 
governmental subdivision), as designated by State 
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law, in which the real property subject to the lien is 
located. Any such purchaser, holder of a security 
interest, or judgment lien creditor shall be afforded 
the same protections against the lien imposed by this 
subsection as are afforded under State law against a 
judgment lien which arises out of an unsecured obli-
gation and which arises as of the time of the filing of 
the notice of the lien imposed by this subsection. If 
the State has not by law designated one office for the 
receipt of such notices of liens, the notice shall be 
filed in the office of the clerk of the United States dis-
trict court for the district in which the real property 
is located. For purposes of this subsection, the terms 
“purchaser” and “security interest” shall have the 
definitions provided under section 6323(h) of Title 26. 

(4) Action in rem 

The costs constituting the lien may be recovered in 
an action in rem in the United States district court 
for the district in which the removal or remedial 
action is occurring or has occurred. Nothing in this 
subsection shall affect the right of the United States 
to bring an action against any person to recover all 
costs and damages for which such person is liable 
under subsection (a) of this section. 

(m) Maritime lien 

All costs and damages for which the owner or oper-
ator of a vessel is liable under subsection (a)(1) of this 
section with respect to a release or threatened release 
from such vessel shall constitute a maritime lien in 
favor of the United States on such vessel. Such costs 
may be recovered in an action in rem in the district 
court of the United States for the district in which 
the vessel may be found. Nothing in this subsection 
shall affect the right of the United States to bring an 
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action against the owner or operator of such vessel in 
any court of competent jurisdiction to recover such 
costs. 

(n) Liability of fiduciaries 

(1) In general 

The liability of a fiduciary under any provision of 
this chapter for the release or threatened release of a 
hazardous substance at, from, or in connection with a 
vessel or facility held in a fiduciary capacity shall not 
exceed the assets held in the fiduciary capacity. 

(2) Exclusion 

Paragraph (1) does not apply to the extent that a 
person is liable under this chapter independently of 
the person’s ownership of a vessel or facility as a 
fiduciary or actions taken in a fiduciary capacity. 

(3) Limitation 

Paragraphs (1) and (4) do not limit the liability 
pertaining to a release or threatened release of a 
hazardous substance if negligence of a fiduciary 
causes or contributes to the release or threatened 
release. 

(4) Safe harbor 

A fiduciary shall not be liable in its personal 
capacity under this chapter for— 

(A) undertaking or directing another person to 
undertake a response action under subsection (d)(1) 
of this section or under the direction of an on scene 
coordinator designated under the National Contin-
gency Plan; 

(B) undertaking or directing another person to 
undertake any other lawful means of addressing a 
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hazardous substance in connection with the vessel or 
facility; 

(C) terminating the fiduciary relationship; 

(D) including in the terms of the fiduciary 
agreement a covenant, warranty, or other term or 
condition that relates to compliance with an 
environmental law, or monitoring, modifying or 
enforcing the term or condition; 

(E) monitoring or undertaking 1 or more 
inspections of the vessel or facility; 

(F) providing financial or other advice or coun-
seling to other parties to the fiduciary relationship, 
including the settlor or beneficiary; 

(G) restructuring, renegotiating, or otherwise 
altering the terms and conditions of the fiduciary 
relationship; 

(H) administering, as a fiduciary, a vessel or 
facility that was contaminated before the fiduciary 
relationship began; or 

(I) declining to take any of the actions 
described in subparagraphs (B) through (H). 

(5) Definitions 

As used in this chapter: 

(A) Fiduciary 

The term “fiduciary”— 

(i) means a person acting for the benefit of 
another party as a bona fide— 

(I) trustee; 

(II) executor; 

(III) administrator; 
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(IV) custodian; 

(V) guardian of estates or guardian ad 
litem; 

(VI) receiver; 

(VII) conservator; 

(VIII) committee of estates of incapacita-
ted persons; 

(IX) personal representative; 

(X) trustee (including a successor to a 
trustee) under an indenture agreement, trust agree-
ment, lease, or similar financing agreement, for debt 
securities, certificates of interest or certificates of 
participation in debt securities, or other forms of 
indebtedness as to which the trustee is not, in the 
capacity of trustee, the lender; or 

(XI) representative in any other capacity 
that the Administrator, after providing public notice, 
determines to be similar to the capacities described in 
subclauses (I) through (X); and 

(ii) does not include— 

(I) a person that is acting as a fiduciary 
with respect to a trust or other fiduciary estate that 
was organized for the primary purpose of, or is 
engaged in, actively carrying on a trade or business 
for profit, unless the trust or other fiduciary estate 
was created as part of, or to facilitate, 1 or more 
estate plans or because of the incapacity of a natural 
person; or 

(II) a person that acquires ownership or 
control of a vessel or facility with the objective pur-
pose of avoiding liability of the person or of any other 
person. 
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(B) Fiduciary capacity 

The term “fiduciary capacity” means the capacity of 
a person in holding title to a vessel or facility, or 
otherwise having control of or an interest in the ves-
sel or facility, pursuant to the exercise of the respon-
sibilities of the person as a fiduciary. 

(6) Savings clause 

Nothing in this subsection— 

(A) affects the rights or immunities or other 
defenses that are available under this chapter or 
other law that is applicable to a person subject to this 
subsection; or 

(B) creates any liability for a person or a 
private right of action against a fiduciary or any 
other person. 

(7) No effect on certain persons 

Nothing in this subsection applies to a person if 
the person— 

(A)(i) acts in a capacity other than that of a 
fiduciary or in a beneficiary capacity; and 

(ii) in that capacity, directly or indirectly 
benefits from a trust or fiduciary relationship; or 

(B)(i) is a beneficiary and a fiduciary with 
respect to the same fiduciary estate; and 

(ii) as a fiduciary, receives benefits that 
exceed customary or reasonable compensation, and 
incidental benefits, permitted under other applicable 
law. 

(8) Limitation 
This subsection does not preclude a claim under 

this chapter against— 
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(A) the assets of the estate or trust adminis-

tered by the fiduciary; or 

(B) a nonemployee agent or independent 
contractor retained by a fiduciary. 

(o) De micromis exemption 

(1) In general 

Except as provided in paragraph (2), a person 
shall not be liable, with respect to response costs at a 
facility on the National Priorities List, under this 
chapter if liability is based solely on paragraph (3) or 
(4) of subsection (a), and the person, except as pro-
vided in paragraph (4) of this subsection, can demon-
strate that— 

(A) the total amount of the material containing 
hazardous substances that the person arranged for 
disposal or treatment of, arranged with a transporter 
for transport for disposal or treatment of, or accepted 
for transport for disposal or treatment, at the facility 
was less than 110 gallons of liquid materials or less 
than 200 pounds of solid materials (or such greater or 
lesser amounts as the Administrator may determine 
by regulation); and 

(B) all or part of the disposal, treatment, or 
transport concerned occurred before April 1, 2001. 

(2) Exceptions 

Paragraph (1) shall not apply in a case in 
which— 

(A) the President determines that— 

(i) the materials containing hazardous sub-
stances referred to in paragraph (1) have contributed 
significantly or could contribute significantly, either 
individually or in the aggregate, to the cost of the 
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response action or natural resource restoration with 
respect to the facility; or 

(ii) the person has failed to comply with an 
information request or administrative subpoena 
issued by the President under this chapter or has 
impeded or is impeding, through action or inaction, 
the performance of a response action or natural 
resource restoration with respect to the facility; or 

(B) a person has been convicted of a criminal 
violation for the conduct to which the exemption 
would apply, and that conviction has not been viti-
ated on appeal or otherwise. 

(3) No judicial review 

A determination by the President under para-
graph (2)(A) shall not be subject to judicial review. 

(4) Non-Governmental third-party contribution 
actions 

In the case of a contribution action, with respect 
to response costs at a facility on the National Priori-
ties List, brought by a party, other than a Federal, 
State, or local government, under this chapter, the 
burden of proof shall be on the party bringing the 
action to demonstrate that the conditions described 
in paragraph (1)(A) and (B) of this subsection are not 
met. 

(p) Municipal solid waste exemption 

(1) In general 

Except as provided in paragraph (2) of this 
subsection, a person shall not be liable, with respect 
to response costs at a facility on the National Priori-
ties List, under paragraph (3) of subsection (a) of this 
section for municipal solid waste disposed of at a 
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facility if the person, except as provided in paragraph 
(5) of this subsection, can demonstrate that the 
person is— 

(A) an owner, operator, or lessee of residential 
property from which all of the person’s municipal 
solid waste was generated with respect to the facility; 

(B) a business entity (including a parent, sub-
sidiary, or affiliate of the entity) that, during its 3 
taxable years preceding the date of transmittal of 
written notification from the President of its poten-
tial liability under this section, employed on average 
not more than 100 full-time individuals, or the 
equivalent thereof, and that is a small business 
concern (within the meaning of the Small Business 
Act (15 U.S.C. 631 et seq.)) from which was generated 
all of the municipal solid waste attributable to the 
entity with respect to the facility; or 

(C) an organization described in section 
501(c)(3) of Title 26 and exempt from tax under sec-
tion 501(a) of Title 26 that, during its taxable year 
preceding the date of transmittal of written notifica-
tion from the President of its potential liability under 
this section, employed not more than 100 paid indi-
viduals at the location from which was generated all 
of the municipal solid waste attributable to the 
organization with respect to the facility. 

For purposes of this subsection, the term 
“affiliate” has the meaning of that term provided in 
the definition of “small business concern” in regula-
tions promulgated by the Small Business Admin-
istration in accordance with the Small Business Act 
(15 U.S.C. 631 et seq.). 
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(2) Exception 

Paragraph (1) shall not apply in a case in which 
the President determines that— 

(A) the municipal solid waste referred to in 
paragraph (1) has contributed significantly or could 
contribute significantly, either individually or in the 
aggregate, to the cost of the response action or natu-
ral resource restoration with respect to the facility; 

(B) the person has failed to comply with an 
information request or administrative subpoena 
issued by the President under this chapter; or 

(C) the person has impeded or is impeding, 
through action or inaction, the performance of a 
response action or natural resource restoration with 
respect to the facility. 

(3) No judicial review 

A determination by the President under para-
graph (2) shall not be subject to judicial review. 

(4) Definition of municipal solid waste 

(A) In general 

For purposes of this subsection, the term 
“municipal solid waste” means waste material— 

(i) generated by a household (including a 
single or multifamily residence); and 

(ii) generated by a commercial, industrial, or 
institutional entity, to the extent that the waste 
material— 

(I) is essentially the same as waste nor-
mally generated by a household; 
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(II) is collected and disposed of with other 

municipal solid waste as part of normal municipal 
solid waste collection services; and 

(III) contains a relative quantity of haz-
ardous substances no greater than the relative quan-
tity of hazardous substances contained in waste 
material generated by a typical single-family house-
hold. 

(B) Examples 

Examples of municipal solid waste under 
subparagraph (A) include food and yard waste, paper, 
clothing, appliances, consumer product packaging, 
disposable diapers, office supplies, cosmetics, glass 
and metal food containers, elementary or secondary 
school science laboratory waste, and household 
hazardous waste. 

(C) Exclusions 

The term “municipal solid waste” does not 
include— 

(i) combustion ash generated by resource 
recovery facilities or municipal incinerators; or 

(ii) waste material from manufacturing or 
processing operations (including pollution control 
operations) that is not essentially the same as waste 
normally generated by households. 

(5) Burden of proof 

In the case of an action, with respect to 
response costs at a facility on the National Priorities 
List, brought under this section or section 9613 of 
this title by— 
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(A) a party, other than a Federal, State, or 

local government, with respect to municipal solid 
waste disposed of on or after April 1, 2001; or 

(B) any party with respect to municipal solid 
waste disposed of before April 1, 2001, the burden of 
proof shall be on the party bringing the action to 
demonstrate that the conditions described in para-
graphs (1) and (4) for exemption for entities and 
organizations described in paragraph (1)(B) and (C) 
are not met. 

(6) Certain actions not permitted 

No contribution action may be brought by a 
party, other than a Federal, State, or local govern-
ment, under this chapter with respect to circum-
stances described in paragraph (1)(A). 

(7) Costs and fees 

A nongovernmental entity that commences, after 
the date of the enactment of this subsection, a contri-
bution action under this chapter shall be liable to the 
defendant for all reasonable costs of defending the 
action, including all reasonable attorney’s fees and 
expert witness fees, if the defendant is not liable  
for contribution based on an exemption under this 
subsection or subsection (o) of this section. 

(q) Contiguous properties 

(1) Not considered to be an owner or operator 

(A) In general 

A person that owns real property that is 
contiguous to or otherwise similarly situated with 
respect to, and that is or may be contaminated by a 
release or threatened release of a hazardous sub-
stance from, real property that is not owned by that 
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person shall not be considered to be an owner or 
operator of a vessel or facility under paragraph (1) or 
(2) of subsection (a) solely by reason of the con-
tamination if— 

(i) the person did not cause, contribute, or 
consent to the release or threatened release; 

(ii) the person is not— 

(I) potentially liable, or affiliated with any 
other person that is potentially liable, for response 
costs at a facility through any direct or indirect 
familial relationship or any contractual, corporate, or 
financial relationship (other than a contractual, cor-
porate, or financial relationship that is created by a 
contract for the sale of goods or services); or 

(II) the result of a reorganization of a 
business entity that was potentially liable; 

(iii) the person takes reasonable steps to— 

(I) stop any continuing release; 

(II) prevent any threatened future release; 
and 

(III) prevent or limit human, environmen-
tal, or natural resource exposure to any hazardous 
substance released on or from property owned by that 
person; 

(iv) the person provides full cooperation, 
assistance, and access to persons that are authorized 
to conduct response actions or natural resource resto-
ration at the vessel or facility from which there has 
been a release or threatened release (including the 
cooperation and access necessary for the installation, 
integrity, operation, and maintenance of any com-
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plete or partial response action or natural resource 
restoration at the vessel or facility); 

(v) the person— 

(I) is in compliance with any land use 
restrictions established or relied on in connection 
with the response action at the facility; and 

(II) does not impede the effectiveness or 
integrity of any institutional control employed in 
connection with a response action; 

(vi) the person is in compliance with any 
request for information or administrative subpoena 
issued by the President under this chapter; 

(vii) the person provides all legally required 
notices with respect to the discovery or release of any 
hazardous substances at the facility; and 

(viii) At the time at which the person 
acquired the property, the person 

(I) conducted all appropriate inquiry 
within the meaning of section 9601(35)(B) of this title 
with respect to the property; and 

(II) did not know or have reason to know 
that the property was or could be contaminated by a 
release or threatened release of one or more hazard-
ous substances from other real property not owned or 
operated by the person. 

(B) Demonstration 

To qualify as a person described in subpara-
graph (A), a person must establish by a preponder-
ance of the evidence that the conditions in clauses (i) 
through (viii) of subparagraph (A) have been met. 
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(C) Bona fide prospective purchaser 

Any person that does not qualify as a person 
described in this paragraph because the person  
had, or had reason to have, knowledge specified in 
subparagraph (A)(viii) at the time of acquisition of 
the real property may qualify as a bona fide prospec-
tive purchaser under section 9601(40) of this title if 
the person is otherwise described in that section. 

(D) Ground water 

With respect to a hazardous substance from 
one or more sources that are not on the property of a 
person that is a contiguous property owner that 
enters ground water beneath the property of the 
person solely as a result of subsurface migration in 
an aquifer, subparagraph (A)(iii) shall not require the 
person to conduct ground water investigations or to 
install ground water remediation systems, except in 
accordance with the policy of the Environmental 
Protection Agency concerning owners of property con-
taining contaminated aquifers, dated May 24, 1995. 

(2) Effect of law 

With respect to a person described in this subsec-
tion, nothing in this subsection— 

(A) limits any defense to liability that may be 
available to the person under any other provision of 
law; or 

(B) imposes liability on the person that is not 
otherwise imposed by subsection (a) of this section. 

(3) Assurances 
The Administrator may— 

(A) issue an assurance that no enforcement 
action under this chapter will be initiated against a 
person described in paragraph (1); and 
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(B) grant a person described in paragraph (1) 

protection against a cost recovery or contribution 
action under section 9613(f) of this title. 

(r) Prospective purchaser and windfall lien 

(1) Limitation on liability 

Notwithstanding subsection (a)(1) of this section, 
a bona fide prospective purchaser whose potential 
liability for a release or threatened release is based 
solely on the purchaser’s being considered to be an 
owner or operator of a facility shall not be liable as 
long as the bona fide prospective purchaser does not 
impede the performance of a response action or natu-
ral resource restoration. 

(2) Lien 

If there are unrecovered response costs incurred 
by the United States at a facility for which an owner 
of the facility is not liable by reason of paragraph (1), 
and if each of the conditions described in paragraph 
(3) is met, the United States shall have a lien on the 
facility, or may by agreement with the owner, obtain 
from the owner a lien on any other property or other 
assurance of payment satisfactory to the Administra-
tor, for the unrecovered response costs. 

(3) Conditions 

The conditions referred to in paragraph (2) are 
the following: 

(A) Response action 

A response action for which there are unrecov-
ered costs of the United States is carried out at the 
facility. 
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(B) Fair market value 

The response action increases the fair market 
value of the facility above the fair market value of the 
facility that existed before the response action was 
initiated. 

(4) Amount; duration 

A lien under paragraph (2)— 

(A) shall be in an amount not to exceed the 
increase in fair market value of the property 
attributable to the response action at the time of a 
sale or other disposition of the property; 

(B) shall arise at the time at which costs are 
first incurred by the United States with respect to a 
response action at the facility; 

(C) shall be subject to the requirements of sub-
section (l)(3); and 

(D) shall continue until the earlier of— 

(i) satisfaction of the lien by sale or other 
means; or 

(ii) notwithstanding any statute of limitations 
under section 9613 of this tile, recovery of all 
response costs incurred at the facility. 
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APPENDIX G 

United States Code 
Title 42.  The Public Health and Welfare 

Chapter 103.  Comprehensive Environmental 
Response, Compensation, and Liability 

(Refs & Annos) 
Subchapter I.  Hazardous Substances Releases, 

Liability, Compensation (Refs & Annos) 

§ 9613.  Civil proceedings 
(a)  Review of regulations in Circuit Court of 

Appeals of the United States for the District of 
Columbia 

Review of any regulation promulgated under this 
chapter may be had upon application by any inter-
ested person only in the Circuit Court of Appeals of 
the United States for the District of Columbia. Any 
such application shall be made within ninety days 
from the date of promulgation of such regulations. 
Any matter with respect to which review could have 
been obtained under this subsection shall not be 
subject to judicial review in any civil or criminal 
proceeding for enforcement or to obtain damages or 
recovery of response costs. 

(b)  Jurisdiction; venue 

Except as provided in subsections (a) and (h) of this 
section, the United States district courts shall have 
exclusive original jurisdiction over all controversies 
arising under this chapter, without regard to the 
citizenship of the parties or the amount in contro-
versy. Venue shall lie in any district in which the 
release or damages occurred, or in which the defend-
ant resides, may be found, or has his principal office. 
For the purposes of this section, the Fund shall reside 
in the District of Columbia. 



153a 
(c)  Controversies or other matters resulting from 

tax collection or tax regulation review 

The provisions of subsections (a) and (b) of this 
section shall not apply to any controversy or other 
matter resulting from the assessment of collection of 
any tax, as provided by subchapter II of this chapter, 
or to the review of any regulation promulgated under 
Title 26. 

(d)  Litigation commenced prior to December 11, 
1980 

No provision of this chapter shall be deemed or 
held to moot any litigation concerning any release of 
any hazardous substance, or any damages associated 
therewith, commenced prior to December 11, 1980. 

(e)  Nationwide service of process 

In any action by the United States under this 
chapter, process may be served in any district where 
the defendant is found, resides, transacts business, or 
has appointed an agent for the service of process. 

(f)  Contribution 

(1)  Contribution 

Any person may seek contribution from any 
other person who is liable or potentially liable under 
section 9607(a) of this title, during or following any 
civil action under section 9606 of this title or under 
section 9607(a) of this title. Such claims shall be 
brought in accordance with this section and the Fed-
eral Rules of Civil Procedure, and shall be governed 
by Federal law. In resolving contribution claims, the 
court may allocate response costs among liable par-
ties using such equitable factors as the court deter-
mines are appropriate. Nothing in this subsection 
shall diminish the right of any person to bring an 

http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=1000546&DocName=42USCAS9607&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4�
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=1000546&DocName=42USCAS9606&FindType=L�
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=1000546&DocName=42USCAS9607&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4�


154a 
action for contribution in the absence of a civil action 
under section 9606 of this title or section 9607 of this 
title. 

(2)  Settlement 

A person who has resolved its liability to the 
United States or a State in an administrative or 
judicially approved settlement shall not be liable for 
claims for contribution regarding matters addressed 
in the settlement. Such settlement does not discharge 
any of the other potentially liable persons unless its 
terms so provide, but it reduces the potential liability 
of the others by the amount of the settlement. 

(3)  Persons not party to settlement 

(A)  If the United States or a State has ob-
tained less than complete relief from a person who 
has resolved its liability to the United States or the 
State in an administrative or judicially approved 
settlement, the United States or the State may bring 
an action against any person who has not so resolved 
its liability. 

(B)  A person who has resolved its liability to 
the United States or a State for some or all of a 
response action or for some or all of the costs of such 
action in an administrative or judicially approved 
settlement may seek contribution from any person 
who is not party to a settlement referred to in 
paragraph (2). 

(C)  In any action under this paragraph, the 
rights of any person who has resolved its liability to 
the United States or a State shall be subordinate to 
the rights of the United States or the State. Any 
contribution action brought under this paragraph 
shall be governed by Federal law. 
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(g)  Period in which action may be brought 

(1)  Actions for natural resource damages 

Except as provided in paragraphs (3) and (4), no 
action may be commenced for damages (as defined in 
section 9601(6) of this title) under this chapter, 
unless that action is commenced within 3 years after 
the later of the following: 

(A)  The date of the discovery of the loss and its 
connection with the release in question. 

(B)  The date on which regulations are promul-
gated under section 9651(c) of this title. 

With respect to any facility listed on the Na-
tional Priorities List (NPL), any Federal facility iden-
tified under section 9620 of this title (relating to 
Federal facilities), or any vessel or facility at which 
a remedial action under this chapter is otherwise 
scheduled, an action for damages under this chapter 
must be commenced within 3 years after the comple-
tion of the remedial action (excluding operation and 
maintenance activities) in lieu of the dates referred to 
in subparagraph (A) or (B). In no event may an action 
for damages under this chapter with respect to such a 
vessel or facility be commenced (i) prior to 60 days 
after the Federal or State natural resource trustee 
provides to the President and the potentially re-
sponsible party a notice of intent to file suit, or (ii) 
before selection of the remedial action if the Presi-
dent is diligently proceeding with a remedial inves-
tigation and feasibility study under section 9604(b) of 
this title or section 9620 of this title (relating to 
Federal facilities). The limitation in the preceding 
sentence on commencing an action before giving 
notice or before selection of the remedial action does 
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not apply to actions filed on or before October 17, 
1986. 

(2)  Actions for recovery of costs 

An initial action for recovery of the costs referred 
to in section 9607 of this title must be commenced— 

(A)  for a removal action, within 3 years after 
completion of the removal action, except that such 
cost recovery action must be brought within 6 years 
after a determination to grant a waiver under section 
9604(c)(1)(C) of this title for continued response 
action; and 

(B)  for a remedial action, within 6 years after 
initiation of physical on-site construction of the 
remedial action, except that, if the remedial action is 
initiated within 3 years after the completion of the 
removal action, costs incurred in the removal action 
may be recovered in the cost recovery action brought 
under this subparagraph. 

In any such action described in this subsection, 
the court shall enter a declaratory judgment on 
liability for response costs or damages that will be 
binding on any subsequent action or actions to re-
cover further response costs or damages. A subse-
quent action or actions under section 9607 of this 
title for further response costs at the vessel or facility 
may be maintained at any time during the response 
action, but must be commenced no later than 3 years 
after the date of completion of all response action. 
Except as otherwise provided in this paragraph, an 
action may be commenced under section 9607 of this 
title for recovery of costs at any time after such costs 
have been incurred. 
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(3)  Contribution 

No action for contribution for any response costs 
or damages may be commenced more than 3 years 
after— 

(A)  the date of judgment in any action under 
this chapter for recovery of such costs or damages, or 

(B)  the date of an administrative order under 
section 9622(g) of this title (relating to de minimis 
settlements) or 9622(h) of this title (relating to cost 
recovery settlements) or entry of a judicially ap-
proved settlement with respect to such costs or 
damages. 

(4)  Subrogation 

No action based on rights subrogated pursuant to 
this section by reason of payment of a claim may be 
commenced under this subchapter more than 3 years 
after the date of payment of such claim. 

(5)  Actions to recover indemnification payments 

Notwithstanding any other provision of this sub-
section, where a payment pursuant to an indem-
nification agreement with a response action contrac-
tor is made under section 9619 of this title, an action 
under section 9607 of this title for recovery of such 
indemnification payment from a potentially responsi-
ble party may be brought at any time before the 
expiration of 3 years from the date on which such 
payment is made. 

(6)  Minors and incompetents 

The time limitations contained herein shall not 
begin to run— 

(A)  against a minor until the earlier of the 
date when such minor reaches 18 years of age or the 

http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=1000546&DocName=42USCAS9622&FindType=L&ReferencePositionType=T&ReferencePosition=SP_16f4000091d86�
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=1000546&DocName=42USCAS9619&FindType=L�
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=1000546&DocName=42USCAS9607&FindType=L�


158a 
date on which a legal representative is duly ap-
pointed for such minor, or 

(B)  against an incompetent person until the 
earlier of the date on which such incompetent’s 
incompetency ends or the date on which a legal 
representative is duly appointed for such incompe-
tent. 

(h)  Timing of review 

No Federal court shall have jurisdiction under 
Federal law other than under section 1332 of Title 28 
(relating to diversity of citizenship jurisdiction) or 
under State law which is applicable or relevant and 
appropriate under section 9621 of this title (relating 
to cleanup standards) to review any challenges to 
removal or remedial action selected under section 
9604 of this title, or to review any order issued under 
section 9606(a) of this title, in any action except one 
of the following: 

(1)  An action under section 9607 of this title to 
recover response costs or damages or for contribution. 

(2)  An action to enforce an order issued under 
section 9606(a) of this title or to recover a penalty for 
violation of such order. 

(3)  An action for reimbursement under section 
9606(b)(2) of this title. 

(4)  An action under section 9659 of this title 
(relating to citizens suits) alleging that the removal 
or remedial action taken under section 9604 of this 
title or secured under section 9606 of this title was in 
violation of any requirement of this chapter. Such an 
action may not be brought with regard to a removal 
where a remedial action is to be undertaken at the 
site. 
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(5)  An action under section 9606 of this title in 

which the United States has moved to compel a 
remedial action. 

(i) Intervention 

In any action commenced under this chapter or 
under the Solid Waste Disposal Act [42 U.S.C.A. § 
6901 et seq.] in a court of the United States, any 
person may intervene as a matter of right when such 
person claims an interest relating to the subject of 
the action and is so situated that the disposition of 
the action may, as a practical matter, impair or 
impede the person's ability to protect that interest, 
unless the President or the State shows that the 
person's interest is adequately represented by 
existing parties. 

(j)  Judicial review 

(1)  Limitation 

In any judicial action under this chapter, judicial 
review of any issues concerning the adequacy of any 
response action taken or ordered by the President 
shall be limited to the administrative record. Other-
wise applicable principles of administrative law shall 
govern whether any supplemental materials may be 
considered by the court. 

(2)  Standard 

In considering objections raised in any judicial 
action under this chapter, the court shall uphold the 
President's decision in selecting the response action 
unless the objecting party can demonstrate, on the 
administrative record, that the decision was arbi-
trary and capricious or otherwise not in accordance 
with law. 
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(3)  Remedy 

If the court finds that the selection of the 
response action was arbitrary and capricious or 
otherwise not in accordance with law, the court shall 
award (A) only the response costs or damages that 
are not inconsistent with the national contingency 
plan, and (B) such other relief as is consistent with 
the National Contingency Plan. 

(4)  Procedural errors 

In reviewing alleged procedural errors, the court 
may disallow costs or damages only if the errors were 
so serious and related to matters of such central 
relevance to the action that the action would have 
been significantly changed had such errors not been 
made. 

(k)  Administrative record and participation proce-
dures 

(1)  Administrative record 

The President shall establish an administrative 
record upon which the President shall base the 
selection of a response action. The administrative 
record shall be available to the public at or near the 
facility at issue. The President also may place dupli-
cates of the administrative record at any other 
location. 

(2)  Participation procedures 

(A)  Removal action 

The President shall promulgate regulations in 
accordance with chapter 5 of Title 5 establishing 
procedures for the appropriate participation of inter-
ested persons in the development of the administra-
tive record on which the President will base the 
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selection of removal actions and on which judicial 
review of removal actions will be based. 

(B)  Remedial action 

The President shall provide for the participa-
tion of interested persons, including potentially re-
sponsible parties, in the development of the admin-
istrative record on which the President will base the 
selection of remedial actions and on which judicial 
review of remedial actions will be based. The proce-
dures developed under this subparagraph shall 
include, at a minimum, each of the following: 

(i)  Notice to potentially affected persons and 
the public, which shall be accompanied by a brief 
analysis of the plan and alternative plans that were 
considered. 

(ii)  A reasonable opportunity to comment 
and provide information regarding the plan. 

(iii)  An opportunity for a public meeting in 
the affected area, in accordance with section 9617(a)(2) 
of this title (relating to public participation). 

(iv)  A response to each of the significant 
comments, criticisms, and new data submitted in 
written or oral presentations. 

(v)  A statement of the basis and purpose of 
the selected action. 

For purposes of this subparagraph, the ad-
ministrative record shall include all items developed 
and received under this subparagraph and all items 
described in the second sentence of section 9617(d) of 
this title. The President shall promulgate regulations 
in accordance with chapter 5 of Title 5 to carry out 
the requirements of this subparagraph. 
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(C)  Interim record 

Until such regulations under subparagraphs 
(A) and (B) are promulgated, the administrative 
record shall consist of all items developed and 
received pursuant to current procedures for selection 
of the response action, including procedures for the 
participation of interested parties and the public. The 
development of an administrative record and the 
selection of response action under this chapter shall 
not include an adjudicatory hearing. 

(D)  Potentially responsible parties 

The President shall make reasonable efforts to 
identify and notify potentially responsible parties as 
early as possible before selection of a response action. 
Nothing in this paragraph shall be construed to be a 
defense to liability. 

(l)  Notice of actions 

Whenever any action is brought under this chapter 
in a court of the United States by a plaintiff other 
than the United States, the plaintiff shall provide a 
copy of the complaint to the Attorney General of the 
United States and to the Administrator of the Envi-
ronmental Protection Agency. 
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