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(i) 

RULE 29.6 STATEMENT 

Pursuant to this Court’s Rule 29.6, as of July 2, 
2012, Solutia, Inc. is a wholly-owned subsidiary of 
Eastman Chemical Company, a publicly held com-
pany (NYSE: EMN).  Pharmacia Corporation is a 
wholly-owned subsidiary of Pfizer Inc., a publicly 
held company (NYSE: PFE). 
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IN THE 

Supreme Court of the United States 
———— 

No. 12-89 

———— 

SOLUTIA INC. AND PHARMACIA CORP., 
Petitioners,  

v. 

MCWANE, INC. et al., 
Respondents. 

———— 

On Petition for a Writ of Certiorari to the  
United States Court of Appeals  

for the Eleventh Circuit 

———— 

PETITIONERS’ REPLY BRIEF IN SUPPORT 
OF PETITION FOR A WRIT OF CERTIORARI 

———— 

I. The Question Presented Is Causing 
Confusion In The Circuit Courts And The 
Circuit Courts Were Wrong Before And 
Are Wrong Again.  

After the petition was filed, the Seventh Circuit 
issued an opinion signaling that courts should not 
dismiss this Court’s language in United States v. 
Atlantic Research Corp., 551 U.S. 128, 127 S.Ct. 2331 
(2007) as quickly as the Eleventh Circuit and other 
appellate courts.  See United States v. NCR Corp., ___ 
F.3d ___, No. 12-2069, 2012 WL 3140191, *10 (7th 
Cir. Aug. 3, 2012) (“NCR”).  



2 
In NCR, NCR incurred response costs conducting a 

cleanup in the Lower Fox River pursuant to a consent 
decree.  Id. at *2, *9.  NCR consistently maintained 
that it should not be 100% liable and attempted  
to pursue other responsible parties.  Id.  However, 
the district court denied such attempts.  Id. (citing 
district court opinions).   

Following these rulings, NCR notified EPA that it 
would no longer conduct the cleanup because it had 
already done more than its fair share.  Id. at *3.  The 
government sought a preliminary injunction.  Id. at 
*3.  NCR argued an injunction was improper because 
the cleanup was divisible under Burlington Northern 
& Santa Fe Ry. Co. v. United States, 556 U.S. 599, 
129 S.Ct. 1870 (2009).  Rejecting this argument, the 
district court issued the injunction and the Seventh 
Circuit affirmed.  Id. at *8-*10.   

In its opinion, the Seventh Circuit weighed argu-
ments that it was inequitable for NCR to bear the 
costs of the cleanup before it was determined liable 
on the merits, especially in light of the government’s 
settlements with other parties and the denial of its 
contribution claims.  However, the Seventh Circuit 
noted that “there will be time enough later to sort out 
the various parties’ liabilities….”  Id. at *9.   

In support, the Seventh Circuit made some note-
worthy statements relevant to the exact issue in this 
case stating:   

[T]here may not be a stark division between 
§ 113 and § 107 in all cases, such as when a 
responsible party sues to recover expenses 
sustained “pursuant to a consent decree 
following a suit under § 106 or § 107(a).”  Id. 
at 139 n. 6.  
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… 

The Supreme Court has thus left some 
aspects of this issue up in the air. We recog-
nize that in the course of NCR’s contribution 
actions, the district court here has concluded 
that section 107(a) is unavailable to NCR, for the 
simple reason that section 113(f) appears to be 
available: it thought that these were mutu-
ally exclusive remedies. But the Supreme 
Court, in the passage just quoted, intimated 
that the two statutes may not always be 
mutually exclusive.  

NCR, 2012 WL 3140191 at *9-*10 (emphasis added). 

Thus, the Seventh Circuit does not appear  
impressed by the rationale that § 113 and § 107 must 
be mutually exclusive.  These statements intimate 
that the Seventh Circuit may be leaning towards 
allowing parties who incur response costs under 
consent decrees to pursue § 107(a) cost recovery 
claims.  Certainly the Seventh Circuit indicated that 
the issue is causing confusion. 

Respondents relegate these statements to a 
footnote, (Brief in Opp. at 20 n.12.), and even suggest 
that the Seventh Circuit “mistakenly” cited the W.R. 
Grace decision of the Second Circuit as inconsistent 
with the Eighth Circuit’s decision in Morrison Enter-
prises “because the issue was not briefed” and “failed 
to note” Niagara Mohawk Power Corp. v. Chevron 
U.S.A., Inc., 596 F.3d 112 (2d Cir. 2010).  Id.  Not-
withstanding Respondents’ portrayal of the Seventh 
Circuit as careless (or worse), the court was very 
specific. 
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Maybe the Seventh Circuit found Niagara Mo-

hawk’s logic questionable.  Indeed, the Second 
Circuit’s discussion of § 113 and § 107 provides 
insight into the circuit courts’ respect for Atlantic 
Research.  The court’s true rationale is in this 
footnote: 

To the extent that NiMo seeks recovery of 
its actual response costs and does not seek 
reimbursement from others for response costs it 
disproportionately paid to a third party, NiMo’s 
claims do not seem to fit the common law 
definition of contribution that the Supreme 
Court employed in defining the statutory 
term in Atl. Research.  The Atl. Research 
Court, however, recognized that there 
could be an overlap of the concepts of cost 
recovery and contribution.  Atl. Research,  
551 U.S. at 139 n. 6, 127 S.Ct. 2331.  NiMo was 
partially responsible for the contamination at the 
Water Street Site.  It avoided a state or federal 
cleanup of the Site and a subsequent suit by New 
York or the United States under § 107(a) for 
reimbursement of those costs by entering into 
the Consent Orders.  NiMo in essence financed 
the cleanup.  While NiMo’s claims might fall 
within “the overlap” of the concepts of cost 
recovery and contribution recognized by 
Atl. Research, “concepts” do not alter the 
plain language of the statute in play here. 

596 F.3d at 127 n.18 (emphasis added). 

Thus, the Second Circuit’s view is that this Court’s 
carefully drawn distinctions between contribution 
and cost recovery are mere “concepts” to be freely 
ignored.  Further, while acknowledging that NiMo 
incurred “actual response costs” conducting a cleanup, 
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the Second Circuit emphasized that NiMo was 
“partially responsible” and reasoned that it “avoided 
a state or federal cleanup” and “in essence financed 
the cleanup….”  Id.  This logic guts Atlantic Research 
where the Court held a PRP can pursue § 107 cost 
recovery.  Also, a party “in essence” finances a 
cleanup whether it proceeds “voluntarily” or under a 
settlement. Finally, Petitioners have no idea what 
“plain language” the Niagara Mohawk court was 
referencing when it cited legislative history.   

For two decades, the appellate courts went down 
this exact path and unanimously held that § 107 was 
limited to “innocent” parties to avoid a perceived 
conflict between § 113 and § 107.  The Court has 
rejected this approach and should not let the courts 
drift again. 

II. The Plain Language Of § 107(a)(4)(B) 
Provides For A Cost Recovery Claim 
Which Is Not Preempted By § 113(f)(3)(B). 

The sum total of Respondents’ argument is that 
contribution claims are subject to specific limitations 
that do not apply to § 107(a) and, thus, § 113 must 
preempt § 107.  Brief in Opp. at 14-17.  In Atlantic 
Research, the United States cited the exact same 
limitations on contribution actions to argue that,  
as a matter of policy, § 107(a)(4)(B) should not be 
available to PRPs .  551 U.S. at 137-138.  The Court 
rejected the government’s concerns.  Id. at 137-140.  
Thus, the Court has already foretold the answer  
to footnote 6 of Atlantic Research.  As the Seventh 
Circuit recognized in NCR, to some extent these 
sections overlap.  
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Respondents’ argument that the view of EPA, the 

“expert” agency, should be determinative is similarly 
unavailing.  EPA has a dismal recent track record 
before this Court.  See Atlantic Research, 551 U.S. at 
136 (refusing to adopt the government’s “textually 
dubious” interpretation of § 107(a)); Burlington 
Northern, 129 S.Ct. at 1879-80 (2009) (rejecting  
the government’s interpretation of when a party 
“arrange[s] for” disposal under CERCLA); Sackett v. 
Environmental Protection Agency, 132 S.Ct. 1367, 
1373-1374 (2012) (rejecting the government’s argu-
ments that the statutory scheme of the Clean Water 
Act preempts Administrative Procedure Act review of 
a compliance order).  EPA has proven that it is  
more interested in promoting its policy goals than 
complying with Congressional directives. 

Preliminarily, Respondents and the Eleventh 
Circuit totally disregard this Court’s discussion of the 
distinction between § 113 contribution claims and  
§ 107 cost recovery claims in Atlantic Research.  This 
Court was clear – a party who “reimburses other 
parties for costs those parties incurred” may pursue 
contribution, whereas “§ 107 permits recovery of 
cleanup costs” but “only the costs [a party] has 
‘incurred’ in cleaning up a site.”  Atlantic Research, 
551 U.S. at 139.  In fact, Respondents do not even 
attempt to argue that Petitioners do not have  
cost recovery claims under the plain language of  
§ 107(a)(4)(B).  Section 107(a)(4)(B) provides that a 
PRP “shall be liable” for “any other necessary costs of 
response incurred by any other person consistent 
with the national contingency plan.”  Petitioners 
directly incurred response costs.   Thus, Respondents 
can only label Petitioners’ § 107 claim a “general cost 
recovery action” and argue it is preempted by § 113.  
Brief in Opp. at 1.   
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In support of preemption, Respondents cite cases 

stating that “a precisely drawn, detailed statute 
preempts more general remedies.”  Hinck v. United 
States, 550 U.S. 501, 506 (2007) (internal quotations 
and citations omitted).  However, this canon of statu-
tory interpretation does not support finding that  
a contribution remedy preempts a distinct cost 
recovery remedy.   

First, Hinck also discusses the Court’s “past recog-
nition that when Congress enacts a specific remedy 
when no remedy was previously recognized, or when 
previous remedies were ‘problematic,’ the remedy 
provided is generally regarded as exclusive.”  550 
U.S. at 506 (citations omitted).  This clarification 
establishes why the § 113(f) contribution remedy in 
the Superfund Amendments and Reauthorization Act 
of 1986 (SARA) does not preempt the cost recovery 
remedy in § 107(a).   

SARA was enacted because CERCLA did not 
provide for an express right of contribution so  
courts were denying contribution or implying a right 
of contribution in § 107.  See Aviall Services, Inc. v. 
Cooper Indus., Inc., 312 F.3d 677 (5th Cir. en banc 
2002), rev’d, 543 U.S. 157, 581 (2004).  In contrast, 
the express right of cost recovery in § 107(a)(4)(B) 
was always available and was not problematic.  
Atlantic Research, 551 at 132-133.  Thus, SARA did 
not affect the prior existing cost recovery remedy and 
§ 107 was not preempted.  

Second, not one of the cases cited by Respondents 
holds that an express remedy in a statute is pre-
empted by a distinct remedy in the same statute, like 
§ 107(a) and § 113(f).  See Hinck, 550 U.S. at 506-10 
(statute providing for review of IRS refusal to abate 
interest in Tax Court preempts review in a refund 
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action in Court of Claims); Hinck cited Brown v. 
General Services Administration, 425 U.S. 820,  
823, 829-35 (1976) (holding that Section 717 of the 
Civil Rights Act of 1964 preempted claims under 
Declaratory Judgment Act and Civil Rights Act of 
1866); Varity Corp. v. Howe, 516 U.S. 489, 511-512, 
519 (1996) (Respondents cite the dissent but the case 
involved a “catchall” provision of ERISA which, if it 
authorized relief for individuals and ERISA plans, 
would render a provision allowing only plans to seek 
relief “entirely redundant”); Fourco Glass Co. v. 
Transmirra Prods. Co., 353 U.S. 222, 228 (1957) 
(finding a narrowly-tailored employee compensation 
scheme preempts general tort statutes); City of 
Rancho Palos Verdes, Cal. v. Abrams, 544 U.S. 113, 
120-121 (2005) (provision of the Telecommunications 
Act preempts a remedy under § 1983); and Preiser v. 
Rodriguez, 411 U.S. 475, 489 (1973) (habeas corpus 
act preempts general § 1983 action).  These courts 
were dealing with general remedies that were exactly 
the same as remedies provided by specifically-tailored 
statutes.  However, per Atlantic Research and Aviall, 
the § 107(a) cost recovery remedy is distinct from the  
§ 113(f) contribution remedy.   Therefore, even though 
the sections overlap to some extent, the remedies are 
distinct and preemption is inappropriate. 

Finally, there is not a single word in CERCLA that 
restricts the plain language of § 107(a)(4)(B). 

III. Although The Court Should Completely 
Ignore Respondent’s Factual Assertions, 
They Illustrate The Importance Of The 
Question Presented. 

Respondents’ Statement makes crystal clear that 
the government’s and Respondents’ version of the 
facts stands in stark contrast to Petitioners’ assess-
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ment of the contamination pathways in Anniston, 
Alabama.  Obviously, the petition raises a purely legal 
issue regarding the proper interpretation of CERCLA 
so that the contested facts are irrelevant.  Thus, 
Petitioners will not waste the Court’s time disputing 
these assertions.  

However, the source of Respondents’ factual asser-
tions shows why the Court should grant the petition.  
For their assertions, Respondents rely nearly exclu-
sively on statements in EPA’s Response to Public 
Comments in support of the Foundry AOC.  Brief in 
Opp. at 4-9.  Through the Foundry AOC, EPA is 
attempting to act as the final arbiter of Petitioners’ 
claims to recover response costs they themselves 
incurred. 

Denying Petitioners’ § 107(a)(4)(B) claim because 
they incurred response costs under a settlement,1

Judge U.W. Clemon, who presided over the separate 
suit United States v. Pharmacia Corp. et al., 1:02-cv-
749-PWG (N.D. Ala.), and entered the PCD as his 
final judgment, was in the best position to evaluate 
the Foundry AOC and held that EPA’s “effort to 
foreclose [Solutia’s] contribution rights is in effect a 
repudiation of the Consent Decree.”  R2-152-2.  Judge 
Clemon spent years overseeing the PCD including 
visiting Anniston to educate himself on the cleanup 

 
allows EPA to bargain away rights provided by the 
plain language of CERCLA and retained in the 
Partial Consent Decree (“PCD”) entered into by 
Petitioner.  

                                            
1 In the Eleventh Circuit, Petitioners explained that the 

cleanup of Respondents’ contamination was not governed by the 
terms of the PCD and was voluntary; however, Petitioners are 
not seeking cert on that issue.   
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and holding multiple hearings on the reasonableness 
and fairness of the PCD.   

During visits to Anniston, Judge Clemon saw first-
hand that Petitioners were cleaning up foundry 
wastes.  As a result, Judge Clemon stated that 
Petitioners’ rights to pursue other parties were 
important to his finding that the PCD was fair and 
reasonable and that he would not have entered the 
PCD if he understood that the United States could 
unilaterally attempt to foreclose those rights.  R2-152 
PCD-2.    

In fact, Respondents’ argue that Petitioners’ best 
course of action in this case would have been to ask 
Judge Clemon to suspend their obligations under the 
PCD to preserve their cost recovery rights.  This 
argument is astounding. 

First, this argument is a ruse – even if Petitioners 
had moved to suspend their obligations, the United 
States and Respondents would have argued that the 
United States’ lawsuit supports a § 113 contribution 
action which would allegedly preempt Petitioners’  
§ 107 claim.  Thus, Petitioners would likely be in the 
same place because the Eleventh Circuit was intent 
on limiting § 107(a)(4)(B).  Second, Petitioners’ with-
drawal would have punished the Anniston com-
munity for EPA’s repudiation of the PCD.  Instead, 
Petitioners continued the cleanup.  If the Eleventh 
Circuit’s decision stands, the government will be 
rewarded for repudiating the PCD and Petitioners 
will be punished for agreeing to clean up Respon-
dents’ contamination. 

This is why the proper resolution of footnote 6 is  
an issue of exceptional importance.  This Court has 
found that “the settlement bar does not by its terms 
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protect against cost-recovery liability under § 107(a).”  
Atlantic Research, 551 U.S. at 140.  If Congress 
intended to bar § 107 claims, it could have said so in 
§ 122(g), § 113(f)(2), and § 122(h).  It did not. 

Decisions denying access to cost recovery are 
creating situations where parties are attempting to 
avoid cleanups, like in NCR, and are unwilling to 
enter into agreements with EPA to conduct cleanups.  
Petition at 21-22.  Following CERCLA’s plain lan-
guage avoids this and, regardless of what “EPA 
concluded after exhaustive review,” protects Peti-
tioner’s rights to pursue their cost recovery claims 
and have a court decide their claims on the merits. 

CONCLUSION 

For these reasons, Petitioners respectfully submit 
that the Court should grant the petition for certiorari 
and reverse the judgment of the Eleventh Circuit. 

Respectfully submitted, 

MARK G. ARNOLD 
Counsel of Record 

JOSEPH G. NASSIF 
JASON A. FLOWER 
HUSCH BLACKWELL LLP 
190 Carondelet Plaza, Suite 600 
St. Louis, MO  63105 
(314) 480-1500 
mark.arnold@huschblackwell.com 

Attorneys for Petitioners, Pharmacia 
Corporation and Solutia Inc. 
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