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REPLY BRIEF 

Respondent Munchener Ruchversicherungs-
Gesellschaft Aktiengesellschaft AG (“Munich Re”) 
tries in vain to minimize the conflict between the 
decision below and this Court’s foreign affairs 
preemption precedents.  The Ninth Circuit 
disregarded this Court’s admonition to apply the 
foreign affairs field preemption sparingly, and “to 
require a conflict” with federal foreign policy where a 
state “has acted within … its ‘traditional 
competence.’”  Am. Ins. Ass’n v. Garamendi, 539 U.S. 
396, 419 n.11 (2003) (citation omitted).  Instead, the 
Ninth Circuit struck down as facially 
unconstitutional a law extending the state’s own 
statute of limitations for contract and tort claims 
because it adjudged the stated legislative objective 
illegitimate.  The court of appeals failed to examine 
whether the law presented any conflict with federal 
policy or whether the federal government 
demonstrated any intent to preempt the field. 

The issue is important.  The Ninth Circuit stands 
alone in adopting this uniquely broad reading of the 
foreign affairs field preemption doctrine.  This Court 
should correct the erroneous decision below and 
vindicate the states’ ability to act within their 
legitimate areas of competence unless affirmatively 
preempted by the federal government. 

1.  Munich Re contends this Court’s review is not 
warranted because the lower courts are not in 
conflict.  Opp. 11, 14.  But the Ninth Circuit’s 
interpretation of the foreign affairs preemption 
doctrine “conflicts with relevant decisions of this 
Court,” which is sufficient basis to grant certiorari.  
Sup. Ct. R. 10(c).  This Court’s review is imperative 
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given the Ninth Circuit’s facial invalidation of an 
entire state statute — section 354.4 of the California 
Code of Civil Procedure.  See Eugene Gressman, et 
al., Supreme Court Practice 480 (9th ed. 2007) 
(decisions invalidating state statutes “are ordinarily 
sufficiently important to warrant [this] Court[’s] 
review without regard to the existence of a conflict”).  
Absent this Court’s review, a law enacted by 
California for the benefit of thousands of its 
residents, see App. 126a, will remain a dead letter as 
a result of the Ninth Circuit’s misreading of this 
Court’s precedents. 

Munich Re seeks to minimize the importance of 
this issue as having little impact outside California.  
Opp. 14-15.  But the decision of other states to join 
California as amici supporting the petition belies that 
claim.  The proper method of conducting foreign 
affairs preemption analysis is a question of seminal 
importance warranting this Court’s review. 

The consequences of letting the Ninth Circuit’s 
errant decision stand will be far-reaching.  At least 
one court has already relied on the Ninth Circuit’s 
decision to invalidate, on the grounds of field 
preemption, a state law of general applicability 
extending the statute of limitations for stolen art.  
See Memorandum and Order, Cassirer v. Thyssen-
Bornemisza Collection Found., No. 2:05-cv-03459, at 
24-35 (C.D. Cal. May 24, 2012).  Although the statute, 
Cal. Civ. Proc. Code § 338(c)(3)(A), was neutral on its 
face, the Cassirer court nevertheless concluded that 
the law’s “real purpose” was to create a “friendly 
forum for litigating Holocaust restitution claims” and 
that it would “impermissibly require courts to make 
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politically sensitive determinations.”  Cassirer, 
No. 2:05-cv-03459, at 29-31, 33-34. 

The court of appeals’ out-of-hand rejection of 
California’s asserted state interest as illegitimate, 
and its failure to consider whether any conflict exists 
between section 354.4 and federal foreign policy, 
underscore the outlier nature of the Ninth Circuit’s 
approach.  No other circuit court has endorsed a 
similarly expansive reading of the foreign affairs field 
preemption or dispensed altogether with the conflict 
preemption analysis.  The Ninth Circuit has 
subverted this Court’s teaching in Garamendi and 
has unduly expanded the holding of Zschernig v. 
Miller, 389 U.S. 429 (1968), to threaten state and 
local laws very different from the law invalidated in 
Zschernig.  See App. 12a-19a; Von Saher v. Norton 
Simon Museum of Art at Pasadena, 592 F.3d 954, 
963-65 (9th Cir. 2010); Deutsch v. Turner Corp., 324 
F.3d 692, 707-08, 709-14 (9th Cir. 2003).  This Court 
has previously observed the importance of delineating 
the proper scope of state and federal competence in 
the foreign affairs area.  See Garamendi, 539 U.S. at 
412-13; Crosby v. Nat’l Foreign Trade Council, 530 
U.S. 363, 371-72 (2000).1  This Court’s intervention is 
imperative to provide guidance regarding the states’ 
ability to enact laws within their area of traditional 
state competence while respecting the federal 
government’s primacy in foreign affairs. 

                                            
1 In Crosby, this Court granted certiorari on the foreign affairs 
preemption question despite the absence of any circuit conflict 
on that issue.  See Pet. for Writ of Certiorari, Natsios v. Nat’l 
Foreign Trade Council, No. 99-474, 1999 U.S. Briefs 474, at *20-
*23 (Sept. 20, 1999). 
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2.  The Ninth Circuit’s decision to embark on a 
field preemption analysis without considering first 
whether the state law conflicts with federal foreign 
policy is contrary to the Garamendi framework for 
foreign affairs preemption inquiry.  See Pet. 17-20.  
The Garamendi Court explained that the expansive 
field preemption doctrine should be reserved for the 
rare instances where a state “simply … take[s] a 
position on a matter of foreign policy with no serious 
claim to be addressing a traditional state 
responsibility.”  539 U.S. at 419 n.11.  And 
Garamendi instructed that, where a state acted 
within its “‘area[] of … traditional competence,’” a 
court should look first for any conflict with federal 
policy.  Id. (citation omitted). 

Munich Re acknowledges that addressing the 
conflict issue first is “the sensible approach,” but 
argues that this is a special case where a court may 
proceed straight to field preemption.  Opp. 19.  
Munich Re tries to portray section 354.4 as a “unique 
form of state law” “creat[ing] a ‘special class of tort 
action[]’ applicable only to injuries occurring in a 
single foreign country.”  Opp. 12 (citation omitted); 
see also Opp. 14 n.9, 21.  Section 354.4, however, does 
nothing of the sort.  It creates no new causes of 
action.  Rather, section 354.4 simply retroactively 
extends California’s own statute of limitations for a 
particular type of claims, provided those claims are 
otherwise cognizable under existing law.  Cal. Civ. 
Proc. Code § 354.4(c).   

Munich Re concedes that a determination of the 
appropriate period of limitations is a traditional state 
function, but contends that section 354.4 is different 
because it addresses “harms suffered only overseas 
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and only by victims of the ‘Armenian Genocide.’”  
Opp. 12, 21.  But states routinely extend their 
limitations period for a particular set of claims and a 
specific population.  See, e.g., Mich. Comp. Laws 
§ 767.24(5) (victims of mortgage fraud); Minn. Stat. 
§ 628.26 (financial exploitation of vulnerable adults).  
A state also has a “‘manifest interest’ in providing its 
residents with a convenient forum for redressing 
injuries inflicted by out-of-state actors.”  Burger King 
Corp. v. Rudzewicz, 471 U.S. 462, 473 (1985).  There 
is no authority (and Munich Re cites none) for the 
novel proposition that a state’s decision to extend its 
limitations period is automatically preempted if the 
underlying injuries have occurred abroad. 

If that were the case, California’s Holocaust 
Victim Insurance Relief Act (“HVIRA”) at issue in 
Garamendi would have been subject to field 
preemption because it concerned claims arising out of 
atrocities perpetrated in the Nazi-occupied Europe 
and sought to benefit California’s Holocaust survivors 
and not its residents generally.  See 539 U.S. at 409-
10, 426.  Instead, this Court conducted a painstaking 
conflict preemption inquiry before invalidating the 
law.  Id. at 405-08, 411-12, 421; Pet. 23 n.5. 

Munich Re reluctantly acknowledges that 
Garamendi did not reject HVIRA’s asserted interest 
as falling outside the area of traditional state 
responsibility.  Opp. 22; see also Pet. 24-25.  Munich 
Re nevertheless proclaims that this Court’s finding of 
the state interest to be weak is close enough to permit 
the Ninth Circuit to disregard similar interest 
entirely.  Opp. 22.  But Garamendi expressly 
admonished that field preemption is appropriate only 
when a state has “no serious claim to be addressing a 
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traditional state responsibility.”  539 U.S. at 419 n.11 
(emphasis added).  By contrast, “the strength or the 
traditional importance of the state concern asserted” 
is a factor in the conflict analysis.  Id. (emphasis 
added).2 

Munich Re’s assertion that field preemption is 
automatically appropriate when a state law “single[s] 
out particular foreign countries for adverse 
treatment,” Opp. 19; see also Opp. 12, 15, similarly 
misses the mark.  If so, this Court would have 
employed field preemption in Crosby.  There, 
Massachusetts enacted a boycott law against 
companies doing business with Burma in order to 
impose “economic pressure against the Burmese 
political regime.”  Crosby, 530 U.S. at 366-67, 376.3  
The First Circuit struck down the law under 
Zschernig, see Natsios, 181 F.3d at 51-59, but this 
Court examined instead the conflict between the 
Massachusetts statute and the federal law that 
imposed sanctions on Burma, expressly “declin[ing] to 
speak to field preemption,” Crosby, 530 U.S. at 374 
n.8.  If this Court eschewed field preemption where a 
state law avowedly sought to change an existing 
foreign regime, there is no basis for automatically 
                                            
2  Munich Re contends that the state interest behind section 
354.4 is further weakened because the defendants in this case 
are not “admitted California insurer[s].”  Opp. 23.  But this 
factor cannot negate a state interest in the context of a facial 
challenge, which “must establish that no set of circumstances 
exists under which the [statute] would be valid.”  United States 
v. Salerno, 481 U.S. 739, 745 (1987). 

3 The law was expressly designed to change the Burmese regime 
through the use of economic pressure.  Nat’l Foreign Trade 
Council v. Natsios, 181 F.3d 38, 46-47 (1st Cir. 1999). 
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subjecting to field preemption a law that concerns 
limitations period on claims arising out of historical 
events that occurred in a country that has long since 
dissolved into several independent nations.  See Paul 
C. Helmreich, From Paris to Sèvres: The Partition of 
the Ottoman Empire at the Peace Conference of 1919-
1920 (1974). 

As a last resort, Munich Re argues that a state 
law must be preempted unless affirmatively 
authorized by the federal government.  Opp. 24.  But 
there is no basis for inverting the traditional field 
preemption doctrine in the foreign affairs context.  
Congress or the federal Executive can always indicate 
that states should stay out of a specific foreign policy 
field.  Indeed, field preemption in the foreign affairs 
context is easier to accomplish given the President’s 
ability to preempt state laws on his own.  See 
Garamendi, 539 U.S. at 416-17 (citing cases).  Nor 
did Garamendi suggest, when it analogized foreign 
affairs field preemption to its statutory counterpart, 
539 U.S. at 419 n.11 (citing Rice v. Santa Fe Elevator 
Corp., 331 U.S. 218, 230 (1947)), that the traditional 
presumption against preemption should be stood on 
its head. 

Moreover, even if the foreign affairs doctrine 
could automatically preempt a state activity in a 
narrow field essential to the federal government’s 
foreign affairs function, that is not a reason to 
preempt a law within an area of traditional state 
responsibility.  Pet. 23-26; supra at 4-5.4  There is no 

                                            
4 Section 354.4 does not set up any claim resolution mechanism 
interfering with any existing federal process — a flaw that was 
fatal to HVIRA in Garamendi.  539 U.S. at 405-08, 421.  (In fact, 

(continued...) 
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principled interpretation of the foreign affairs field 
preemption doctrine that would reconcile the Ninth 
Circuit’s errant opinion with this Court’s precedents. 

3.  By enacting section 354.4, California did not 
“establish[] a California-specific foreign policy.”  
Opp. 1; see also Opp. 12-13.  California did not 
“declare war” or “enter into its own trade treaty,” 
Opp. 19 — actions that, in any event, are expressly 
reserved for Congress.  U.S. Const., Art. I, § 8, cl. 3, 
11.  Section 354.4 expresses no condemnation of the 
Ottoman Empire or modern Turkey; indeed, it 
contains no reference to Turkey.  App. 110a.  While 
section 354.4 used the term “Armenian Genocide 
victim” as a shorthand for a historical event, that is a 
term that some forty states have used repeatedly 
without any objection from the federal government.  
Pet. 31; Armenian Bar Ass’n Br. 23; App. 54a-55a.5 

                                            
(...continued) 
there is no such federal process.)  Thus, section 354.4 does not 
intrude upon the federal government’s authority to negotiate 
claim settlement agreements.  See Garamendi, 539 U.S. at 415-
16; United States v. Pink, 315 U.S. 203, 240 (1942).  Unlike in 
Garamendi, where the federal Executive vociferously opposed 
HVIRA, see 539 U.S. at 411-12, the federal government has been 
entirely silent here. 

5  Ironically, while condemning section 354.4 as a “naked[]” 
attempt to “establish a state’s own foreign policy,” Opp. 12-13, 
Munich Re brushes aside (Opp. 25) this Court’s preemption 
analysis in Arizona v. United States, 132 S. Ct. 2492 (2012), on 
the basis that a state law addressing the presence and 
employment of foreign nationals is “directed exclusively at 
domestic conduct,” despite its acknowledged effect on foreign 
affairs and concerns expressed by other countries.  See 
Armenian Bar Ass’n Br. 13-20. 
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Trying to side-step this uncomfortable fact, 
Munich Re echoes the Ninth Circuit’s incantation 
that these enactments are merely expressive.  
Opp. 13-14, 16; App. 19a.  But if the Ninth Circuit is 
right that section 354.4’s offense — and the source of 
its interference with federal foreign policy — was to 
“express[] a distinct political point of view on a 
specific matter of foreign policy [by] impos[ing] the 
politically charged label of ‘genocide’ on the actions of 
the Ottoman Empire … and express[ing] sympathy 
for ‘Armenian Genocide Victim[s],’” App. 17a (citation 
omitted)(selected alterations in original), the state 
proclamations are similarly guilty.  These enactments 
express the same “distinct political point of view” on 
the same “matter of foreign policy.”  App. 17a, 19a.  
Yet, the federal Executive never protested these 
proclamations.6  On the contrary, President Obama 
commended states for their commemorative efforts.  
Pet. 31.  If the federal Executive wished states to 
refrain from recognizing the Armenian Genocide by 
that name, it is unlikely the President would have 
commended states despite their consistent and 
repeated use of that term.  Moreover, the relevant 
question for preemption analysis is whether the 
federal Executive wishes states to refrain from use of 

                                            
6  Similarly unavailing are Munich Re’s efforts to distinguish 
state divestiture statutes and trade initiatives, see Legislators 
Br. 10-16, on the basis that states and municipalities “act as 
market participants.”  Opp. 15-16.  This Court has been 
reluctant to extend the market participant exception beyond the 
domestic Commerce Clause, United Bldg. & Constr. Trades 
Council v. Mayor & Council of Camden, 465 U.S. 208, 219-20 
(1984), and courts have held that it does not apply to foreign 
affairs field preemption.  Natsios, 181 F.3d at 59-60. 
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the term Armenian Genocide, Pet. 31, not whether 
the federal Executive itself refrains from using it, 
Opp. 25-27. 

The thrust of Munich Re’s argument is that 
section 354.4 “creat[es] a judicial forum in which 
claims relating to ancient events in Turkey … may be 
litigated and resolved — often, as in this case, by 
federal judges in federal court.”  Opp. 13 (emphasis in 
the original).  This argument proves too much.  
Section 354.4 does not attempt to — nor can it — 
enlarge the jurisdiction of federal courts; the statute 
merely extends California’s own statute of limitations 
for claims that are otherwise judicially cognizable.  
Supra at 4.7  If mere litigation involving events that 
occurred in a foreign country is “likely to jar foreign 
sensibilities,” Opp. 13, any state law permitting 
judicial consideration of such claims would be liable 
to field preemption.  Indeed, even existing state 
statutes of limitations would run the same risk, since 
a litigation involving recent foreign events risks far 
greater affront to a foreign government. 

In any event, the concern that section 354.4 would 
embroil courts in proceedings offensive to Turkey is 
pure conjecture.  Unlike Zschernig — the only 
instance when this Court invalidated a state law on 

                                            
7 Moreover, Zschernig was fundamentally concerned with the 
dangers of “each State, speaking through its … courts, [being] 
permitted to establish its own foreign policy.”  Zschernig, 389 
U.S. at 441 (emphasis added).  It would be perverse to use 
Zschernig’s field preemption doctrine to strike down state laws 
on the basis of what federal courts may say.  And federal courts 
routinely hear cases that require determinations regarding the 
actions of foreign governments.  Pet. 35-36. 
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the basis of foreign affairs field preemption — 
section 354.4 does not call on state courts to “‘sit[] in 
judgment’” on any foreign government.  Garamendi, 
539 U.S. at 439 (Ginsburg, J., dissenting) (citations 
omitted).  Any historical inquiry required under 
section 354.4 is qualitatively different from “invit[ing] 
‘minute inquiries concerning the actual 
administration of foreign law.’”  Garamendi, 539 U.S. 
at 417 (quoting Zschernig, 389 U.S. at 435).8 

4.  Almost as an afterthought, Munich Re raises 
putative vehicle issues.  Relying on the initial Ninth 
Circuit panel opinion, Munich Re argues that 
section 354.4, in fact, conflicts with federal foreign 
affairs policy.  Opp. 28.  But while the panel below 
initially accepted this argument, App. 37a-42a, it 
reversed itself upon rehearing and found no conflict, 
App. 51a-57a.  The en banc court’s failure to even 
discuss conflict preemption — despite the fact that 
this question was thoroughly canvassed in the two 
panel opinions — is a tacit acknowledgement that 
such conflict cannot be shown. 

Next, Munich Re tries to resurrect its arguments 
below that section 354.4 conflicts with an executive 
agreement and that Munich Re does not fit the 

                                            
8 Munich Re’s attempt to re-characterize Zschernig as something 
other than an “as-applied” challenge, Opp. 20 n.10, is 
inconsistent with this Court’s reading of that case.  See 
Garamendi, 539 U.S. at 417 (contrasting Zschernig’s concerns 
with the operation of the Oregon law “in practice” with its 
adherence to the prior holding in Clark v. Allen, 331 U.S. 503 
(1947) that “a similar California reciprocity law ‘did not on its 
face intrude on the federal domain’”) (quoting Zschernig, 389 
U.S. at 432, 435). 
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statutory “insurer” definition.  Opp. 28.  The district 
court and the Ninth Circuit panel on rehearing 
considered — and rejected — both arguments.  
App. 57a-58a; 78a-80a; 103a-105a.  Nor did the en 
banc court endorse either one.  There is therefore 
scant basis for Munich Re’s bold claim that they 
would “require” dismissal of this case.  Opp. 28.  In 
any event, this Court routinely grants certiorari 
where an alternative ground for affirming the 
judgment may exist but was not addressed by the 
court of appeals below.  See, e.g., Harris v. Reed, 489 
U.S. 255, 258-59 (1989); Ill. v. Vitale, 447 U.S. 410, 
413-15 (1980). 
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CONCLUSION 

The petition should be granted. 
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