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QUESTION PRESENTED

Whether the unanimous en banc Ninth Circuit 
correctly held that California lacks the constitutional 
authority to establish a unique rule for the resolution 
of specified disputes arising many decades ago in a 
particular foreign nation.
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BRIEF IN OPPOSITION

Respondent Muenchener Rueckversicherungs-
gesellschaft Aktiengesellschaft in Muenchen AG 
(“Munich Re”) respectfully requests that this Court 
deny the petition for a writ of certiorari to review the 
judgment of the United States Court of Appeals for 
the Ninth Circuit in this case.

STATEMENT

This case involves a challenge to a California sta-
tute, Code of Civil Procedure Section 354.4 (“Section 
354.4”), that creates a special cause of action exclu-
sively applicable to insurance claims (1) arising from 
policies sold in Ottoman Turkey (but not in Califor-
nia) between 1875 and 1923, and (2) that can be as-
serted only by defined “victims” (or their heirs or be-
neficiaries) of the statutorily denominated “Arme-
nian Genocide” (but not by any other California resi-
dents). The Executive Branch of the federal 
government, in contrast, has repeatedly and forceful-
ly rejected governmental recognition of an “Arme-
nian Genocide” as something that would cause “great 
harm” to the foreign policy interests of the United 
States. The en banc Ninth Circuit, ruling unanim-
ously, held that Section 354.4 is preempted by the 
federal government’s exclusive power to conduct for-
eign affairs.

That holding is correct. The state law at issue is 
extraordinary and aberrational; it establishes a Cali-
fornia-specific foreign policy that applies special 
rules for the resolution of disputes arising out of a 
single conflict occurring a century ago in a particular 
foreign nation. The Court has long recognized that 
such state attempts to meddle in foreign affairs are 
inconsistent with the Federal Government’s exclu-
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sive responsibility to set the foreign policy of the 
United States. So clear is this principle that, so far 
as we are aware, no other State has a similar law on 
its books, and no other court has issued a ruling even 
arguably in tension with that of the Ninth Circuit in 
this case. The petition should be denied.

1. Section 354.4, entitled “Armenian Genocide 
victims; insurance policy claims; waiver of statute of 
limitations,” purports to revive otherwise time-
barred claims seeking insurance policy proceeds aris-
ing out of events occurring in Ottoman Turkey al-
most a century ago. The provision defines an “Arme-
nian Genocide victim” as “any person of Armenian or 
other ancestry living in the Ottoman Empire during 
the period of 1915 to 1923, inclusive, who died, was 
deported, or escaped to avoid persecution during that 
period,” and “insurer” as “an insurance provider * * * 
that sold * * * insurance covering persons or property 
to persons in Europe or Asia * * * between 1875 and 
1923.” Section 354.4(a). The statute provides that 
any “Armenian Genocide victim,” heir, or beneficiary 
residing in California may sue on any insurance poli-
cy issued by an “insurer” that was “in effect in Eu-
rope or Asia between 1875 and 1923,” and that any 
such suit “shall not be dismissed for failure to comply 
with the applicable statute of limitation, provided 
the action is filed on or before December 31, 2010.”1

Section 354.4(b), (c). As the California Legislature 

                                           
1 In 2011 the California Legislature extended the renewal and 
limitations period from December 31, 2010 to December 31, 
2016. Assemb. Bill No. 173 (2011-12 Current. Sess.), 2011 Cal. 
Legis. Serv. 70 (West 2011). Since Section 354.4 was passed in 
2000, we are aware of a total of four filed cases that have in-
voked its provisions, only two of which, including this case, re-
main pending.
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expressly recognized in the statement of purpose ac-
companying the law, Section 354.4’s references to the 
“Armenian Genocide” relate to tragic and politically 
charged events occurring in the Ottoman Empire 
from 1915 to 1923. See Stats 2000 ch. 543 § 1(a), re-
printed at 13C West’s Ann. Cal. Codes: Civil Proce-
dure § 354.4 (2006).

Section 354.4 is one of a series of related Califor-
nia laws that provided special remedies by extending 
statutes of limitations on revived claims brought by 
or on behalf of persons injured generations ago by 
particular foreign governments or in identified for-
eign conflicts. Virtually all of these laws have been 
struck down by a state or federal court as inconsis-
tent with the federal government’s exclusive authori-
ty over foreign affairs.2

2. In contrast to California, the Executive Branch 
of the Federal Government for over a decade has vi-

                                           
2 See Am. Ins. Ass’n v. Garamendi, 539 U.S. 396, 401 (2003) 
(requirement that insurers doing business in Europe from 1920-
1945 disclose policy information to California regulators); von 
Saher v. Norton Simon Museum, 578 F.3d 1016, 1029 (9th Cir. 
2009), cert. denied, 131 S. Ct. 3055 (2011) (Cal. Civ. Proc. Code 
§ 354.3, regarding claims for recovery of Holocaust-era art-
works); Deutsch v. Turner Corp., 324 F.3d 692, 719 (9th Cir. 
2003) (Cal. Civ. Proc. Code § 354.6, regarding claims of World 
War II slave laborers); Deirmenjian v. Deutsche Bank, A.G., 526 
F. Supp. 2d 1068, 1089 (C.D. Cal. 2007) (Cal. Civ. Proc. Code 
§ 354.45, regarding claims by “Armenian Genocide” victims for 
looted bank assets); Steinberg v. Int’l Comm’n on Holocaust Era 
Ins. Claims, 34 Cal. Rptr. 3d 944, 953 (Ct. App. 2005) (Cal. Civ. 
Proc. Code § 354.5, regarding Holocaust-era insurance claims); 
Taiheiyo Cement Corp. v. Super. Ct., 12 Cal. Rptr. 3d 32, 45 (Ct. 
App. 2004) (Cal. Civ. Proc. Code § 354.6 World War II slavery 
claims); Mitsubishi Materials Corp. v. Super. Ct., 6 Cal. Rptr. 
3d 159, 161, 178 (Ct. App. 2003) (same). 
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gorously opposed governmental recognition of an 
“Armenian Genocide” as inconsistent with U.S. in-
terests and foreign policy. Accordingly, administra-
tions of both parties repeatedly and successfully have 
urged Congress not to pass even a hortatory resolu-
tion acknowledging an “Armenian Genocide.”3

In 2000, the State Department concluded that 
such a resolution “would be likely to have the unin-
tended effect of injuring ongoing efforts to improve 
relations between Turkey and Armenia.” H.R. Rep. 
106-933 (2000), 2000 WL 1474590, at *17. Secretary 
of Defense Cohen added that “passing judgment on 
this history through legislation could have a negative 
impact on Turkish-Armenian relations and on our 
security interests in the region.” Id. at *16. Ultimate-
ly, President Clinton expressed his opposition direct-
ly to the Speaker of the House “in the strongest 
terms.” Letter from President William J. Clinton to 
Speaker J. Dennis Hastert (Oct. 19, 2000), 2000 
WLNR 4629055. Following these unambiguous Ex-
ecutive Branch objections, the resolution was aban-
doned.

In 2003, the Bush Administration reiterated its 
predecessor’s opposition to a new House resolution’s 
“reference to the ‘Armenian Genocide,’” explaining 
that “this wording * * * could complicate our efforts 
to bring peace and stability to the Caucasus and 

                                           
3 The contention that Armenians were the subject of a genocide 
organized by the Ottoman state is vehemently denied by mod-
ern-day Turkey, where “[i]dentifying [the] Armenian killings as 
genocide is considered an insult against Turkish identity[] [and] 
a crime.” Sebnem Arsu, Turkey Seethes At the U.S. Over House 
Genocide Vote, N.Y. Times, Oct. 12, 2007, at A12, 2007 WLNR 
20039812.
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hamper ongoing attempts to bring about Turkish-
Armenian reconciliation.” H.R. Rep. 108-130 (2003), 
2003 WL 21223864, at *5-6. This proposed House 
resolution also was abandoned.

In 2007 Secretary of State Rice and Secretary of 
Defense Gates jointly wrote to the Speaker and Mi-
nority Leader to oppose a House resolution seeking 
formal recognition of an “Armenian Genocide.” The 
Secretaries said that such recognition “would * * * 
significantly endanger U.S. national security inter-
ests in the region” and expressed their “deep concern 
about the harm that passage * * * would cause U.S. 
efforts to promote reconciliation between Turkey and 
Armenia.” ER078 (9th Cir.). The Secretaries noted 
that in 2006, when the French National Assembly 
voted to recognize an Armenian genocide, “the Tur-
kish military cut all contacts with the French mili-
tary.” ER079 (9th Cir.). Given these Turkish sensi-
tivities, the Executive concluded that passage of the 
resolution “could harm American troops in the field, 
constrain our ability to supply our troops in Iraq and 
Afghanistan, and significantly damage our efforts to 
promote reconciliation between Armenia and Turkey 
at a key turning point in their relations.”4 Ibid. Pres-
ident Bush then personally urged rejection because 
“passage would do great harm to our relations with a 
key ally in NATO.” Press Release, White House Of-
fice of the Press Secretary, President Bush Discusses 
Foreign Intelligence Surveillance Act Legislation
(Oct. 10, 2007), 2007 WLNR 19889225. After the 

                                           
4 For more than a half-century the United States has operated 
Incirlik Air Force Base, located within Turkey, a NATO ally. 
See Incirlik Air Base History, U.S. Air Force (Sept. 28, 2011), at 
http://tinyurl.com/9tczthn. Incirlik has been used to supply U.S. 
troops in Afghanistan and Iraq. Ibid.
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House nonetheless threatened to schedule a vote on 
the “Armenian Genocide” resolution, Turkey recalled 
its Ambassador to the United States. See Arsu, supra
note 3, at A12. This resolution, too, was withdrawn. 

Most recently, the Obama Administration reite-
rated this now longstanding U.S. policy. After Tur-
key again recalled its U.S. ambassador following a 
vote by the House Foreign Affairs Committee to send 
to the full House a non-binding resolution labeling 
the century-old events a “genocide,” in late December 
2010, the State Department twice announced that it 
“strongly oppose[d]” the resolution (H.R. Res. 252, 
111th Cong. (2009)). See U.S. Dep’t of State, Daily 
Press Briefing (Dec. 17, 2010), at http://tinyurl.com/ 
22kzgto (comments by U.S. Assistant Secretary of 
State for Public Affairs Philip J. Crowley); U.S. Dep’t 
of State, Daily Press Briefing (Dec. 20, 2010), at 
http://tinyurl.com/22nveep. The resolution was not 
brought to the House floor.5

                                           
5 Turkey’s recent reaction to a similar legislative effort in 
France is instructive. After the lower house of the French par-
liament passed legislation criminalizing the denial of genocide, 
including the “Armenian Genocide,” Turkey recalled its ambas-
sador, “canceled the annually issued permission for French mil-
itary planes to use Turkish airspace and French naval vessels 
to enter Turkish harbors,” and “refused to cooperate with 
France in joint European Union projects or participate in a joint 
economic summit meeting.” Sebnem Arsu, Turkey Lashes Out 
Over French Bill About Genocide, N.Y. Times, Dec. 23, 2011, at 
A9, 2011 WLNR 26474109. Anticipating the same bill’s even-
tual passage through the French Senate, the Turkish Prime 
Minister “pledged to ‘take steps,’” while the Foreign Minister 
“warned of ‘permanent sanctions’ if the bill passed, calling it a 
‘black stain’ on France.” Scott Sayare & Sebnem Arsu, Genocide 
Bill Angers Turks as It Passes in France, N.Y. Times, Jan. 24, 
2012, at A4, 2012 WLNR 1548032.
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3. Petitioners here are plaintiffs who sued to col-
lect on unidentified life insurance policies allegedly
sold by an ultimate subsidiary of respondent to Ar-
menians who died in the former Ottoman Empire be-
tween 1915 and 1923; because their ancient claims 
were long-since time-barred, petitioners invoked Sec-
tion 354.4. Respondent sought dismissal on numer-
ous grounds, among them that the Federal Govern-
ment’s foreign affairs power and the President’s op-
position to governmental recognition of an “Arme-
nian Genocide” preempted Section 354.4. The district 
court rejected respondent’s preemption arguments, 
but certified the case for interlocutory appeal. Pet. 
App. 68a-119a. 

A divided panel of the Ninth Circuit reversed, 
over Judge Pregerson’s dissent, ordering the suit 
dismissed because the conflict between “express fed-
eral policy” regarding recognition of an “Armenian 
Genocide” and Section 354.4 is “clear on the face of 
the statute.” Pet. App. 37a, 43a. The panel then re-
versed itself on rehearing (id. at 46a), with Judge 
Pregerson now writing for the new majority that 
“there is no clear federal policy with respect to refer-
ences to the Armenian Genocide” (id. at 51a); the 
panel majority also opined that the state law does 
not run afoul of foreign affairs “field preemption” be-
cause “California’s attempt to regulate insurance 
clearly falls within the realm of traditional state in-
terests” and “has, at most, an incidental effect on 
foreign affairs.” Id. at 56a. Senior Circuit Judge 
Thompson, author of the original panel decision, dis-
sented; he would have found Section 354.4 
preempted both because “it clearly conflicts with 
* * * express federal policy” regarding governmental 
recognition of an “Armenian Genocide” and because, 
“under a theory of field preemption,” the California 
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law is “incompatible with the federal government’s 
foreign affairs power, even in the absence of any con-
flict.” Id. at 59a, 61a. On this latter point, Judge 
Thompson noted that “[Section] 354.4 is California’s 
attempt to provide relief to a specific category of 
claimants who were aggrieved by a foreign nation, 
not a general attempt to regulate the insurance in-
dustry.” Id. at 62a. This, he added, “is not an area of 
‘traditional state responsibility.’” Id. at 63a. 

4. Respondent sought rehearing en banc. The 
Republic of Turkey submitted an amicus brief in 
support of respondent’s petition for rehearing, dec-
laring that “the California statute at issue impairs 
the foreign relations of Turkey and the United States 
while harming Turkey’s sovereign interests.” Brief 
Amicus Curiae of Republic of Turkey at 1, Movsesian
v. Victoria Versicherung AG, 670 F.3d 1067 (9th Cir.) 
(No. 07-56722) (“Republic’s Br.”). The Republic noted 
that “Turkey has made abundantly clear to the U.S. 
federal government that it opposes in all U.S. forums 
legislative enactments and other official acts that 
render judgment on its history or which accuse it of 
the crime of genocide,” adding that “Turkey resents 
having any U.S. legislature or other official formu-
late its own definition of genocide specifically to dec-
lare that Turkey or its predecessor state is guilty of 
this crime.” The Republic concluded that this is a 
matter “of utmost importance to Turkey, both as a 
matter of foreign policy and as a matter of domestic 
concern.” Id. at 10-12.6

                                           
6 The Republic’s brief expanded on points that the Republic’s 
Ambassador to the United States had made in a letter submit-
ted to the Ninth Circuit while this case was before the initial 
panel. That letter noted that “‘Turkey has not as such protested 
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The Ninth Circuit then granted rehearing en 
banc and, in turn, reversed unanimously on a theory 
of field preemption.7 Pet. App. 1a-20a. As the en banc 
opinion explained, this Court “has made clear that, 
even in the absence of any express federal policy, a 
state law may still be preempted under the foreign 
affairs doctrine if it intrudes on the field of foreign 
affairs without addressing a traditional state respon-
sibility”; “even when the federal government has 
taken no action on a particular foreign policy issue, 
the state generally is not free to make its own foreign 
policy on that subject.” Id. at 7a-8a. Pointing in par-
ticular to this Court’s decisions in Garamendi and 
Zschernig v. Miller, 389 U.S. 429 (1968) (see Pet. 
App. 8a-12a), the Ninth Circuit recognized that, al-
though “[f]ield preemption is a rarely invoked doc-
trine[,] * * * Supreme Court jurisprudence makes 
clear * * * that field preemption may be appropriate 
when a state intrudes on a matter of foreign policy 
with no real claim to be addressing an area of tradi-
tional state responsibility.” Id. at 14a.

The court of appeals found that to be the case 
here. First, it determined that “Section 354.4 does 
not concern an area of traditional state responsibili-
ty.” Pet. App. 15a (italics omitted). As the court ex-
                                                                                         
state proclamations on this historic controversy because it con-
ducts its foreign affairs directly with the U.S. Federal Govern-
ment, primarily the Executive Branch. We do not have similar 
relations with the states.’” Republic’s Br. 10 (quoting Letter 
from Nabi Sensoy, Ambassador, to Molly Dwyer, Ninth Circuit 
Clerk of Court, at 2 (Dec. 4, 2008) (attached to Republic’s Br. as 
Exhibit 1)).

7 The en banc court consisted of Chief Judge Kozinski and Cir-
cuit Judges Schroeder, Reinhardt, Thomas, Silverman, Graber, 
McKeown, Fisher, Paez, Rawlinson, and Ikuta. The opinion was 
authored by Judge Graber.
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plained, “the text and legislative history of section 
354.4 leave no doubt that the law ‘cannot be fairly 
categorized as a garden variety’ insurance regula-
tion”; it “is not a neutral law of general application. 
It applies only to a certain class of insurance policies 
(those issued in Europe and Asia between 1875 and 
1923) and specifies a certain class of people (‘Arme-
nian Genocide’ victims and their heirs) as its in-
tended beneficiaries.” Id. at 15a-16a. The court con-
tinued: “Thus, it is clear that the real purpose of sec-
tion 354.4 is to provide potential monetary relief and 
a friendly forum for those who suffered from certain 
foreign events.” Id. at 16a. And “that goal, however 
laudable it may be, is not an area of traditional state 
responsibility.” Id. at 17a (quotation marks omitted).

The court of appeals also found that Section 
354.4 “intrudes on the federal government’s exclusive 
power to conduct and regulate foreign affairs.” Pet. 
App. 17a. The court noted that “[t]he statute ex-
presses a distinct political point of view on a specific 
matter of foreign policy,” “establish[ing] a particular 
foreign policy for California―one that decries actions 
of the Ottoman Empire and seeks to provide redress 
for ‘Armenian Genocide victim[s]’ by subjecting for-
eign insurance companies to lawsuits in California.” 
Id. at 17a-18a. Such suits “would require a highly po-
liticized inquiry into the conduct of a foreign nation” 
and would have a “potential effect” on “foreign af-
fairs,” as “Turkey expresses great concern over the 
issue, which continues to be a hotly contested matter 
of foreign policy around the world.” Id. at 18a.

In all, the en banc court concluded, “section 354.4 
expresses a distinct point of view on a specific matter 
of foreign policy”; “[i]ts effect on foreign affairs is not 
incidental; rather, section 354.4 is, at its heart, in-
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tended to send a political message on an issue of for-
eign affairs”; and the statute is not “merely expres-
sive,” instead “impos[ing] a concrete policy of redress 
for ‘Armenian Genocide victim[s].’” Pet. App. 19a. 
“Thus, section 354.4 ‘has a direct impact on foreign 
relations and may well adversely affect the power of 
the central government to deal with those prob-
lems.’” Ibid. (quoting Zschernig, 389 U.S. at 441).

Having thus held Section 354.4 preempted, the 
court of appeals specifically noted that “[w]e need not 
and do not offer an opinion about California’s ability 
to express support for Armenians by, for example, 
declaring a commemorative day.” Pet. App. 19a n.5. 
In addition, having premised its holding on foreign 
affairs field preemption, the court expressly “d[id] 
not reach any other issues,” and therefore did not 
address the numerous other grounds on which res-
pondent argued below that the statute is invalid or 
inapplicable in the circumstances of this case. Id. at 
3a n.1.

REASONS FOR DENYING THE PETITION

Petitioners urge the Court to grant review so 
that it may “clarify” the law governing preemption of 
the field of foreign affairs, but offer no evidence of 
the need for any “clarification.” See Pet. 17-23. They 
do not suggest that there is conflict or confusion on 
the point in the lower courts (indeed, they fail even 
to cite any decision of any lower court other than a 
single Ninth Circuit panel addressing the question); 
they do not suggest that the issue arises with any 
frequency (indeed, they identify no post-Garamendi
decision outside the Ninth Circuit addressing the 
subject at all); and they point to no existing state sta-
tute even remotely like the one at issue here. In 
these circumstances―and because the Ninth Circuit 
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in fact faithfully applied this Court’s holdings in Ga-
ramendi and Zschernig, invalidating a state law that 
could be expected to cause considerable mischief in 
the conduct of U.S. foreign policy in a volatile part of 
the world―further review is not warranted.

A. There Is No Conflict Or Confusion In 
The Lower Courts On Foreign Affairs 
Field Preemption Or The Unconstitu-
tionality Of Laws Like Section 354.4.

Petitioners and their amici premise their argu-
ment for review on the assertion that the Ninth Cir-
cuit declared unconstitutional any state law that 
“brushes against foreign affairs” (Pet. 26), in the 
process “imperil[ing] numerous state laws dealing 
with traditional areas of state competency.” Id. at 17. 
This argument, however, both wholly disregards the 
extraordinary nature of California’s law and miss-
tates the court of appeals’ actual holding. 

1. In fact, the Ninth Circuit struck down a 
unique form of state law that singles out for special 
treatment politically contentious overseas acts occur-
ring in a specific foreign nation almost a century ago. 
This law does far more than “brush[] against” foreign 
interests (Pet. 26) or “touch upon foreign affairs” (Br. 
of Amici Curiae Armenian Bar Ass’n et al., at 23
(“Armenian Bar Br.”)); it is not a generally applicable 
statute that just happens to apply to a foreign trans-
action or party. Instead, it applies to no domestic 
transactions and, as the Ninth Circuit described one 
of Section 354.4’s companion provisions, creates a 
“special class of tort action[]” (Deutsch v. Turner 
Corp., 324 F.3d 692, 708 (9th Cir. 2003)), applicable 
only to injuries occurring in a single foreign country. 
Such a statute necessarily has a “foreign policy pur-
pose” and “send[s] an explicit foreign relations mes-
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sage.” In re World War II Era Japanese Forced Labor 
Litig., 164 F. Supp. 2d 1160, 1173-1174 (N.D. Cal. 
2001), aff’d on other grounds sub nom. Deutsch v.
Turner Corp., 317 F.3d 1005 (9th Cir. 2003). We are 
not aware of any state law, anywhere, that attempts 
in the same way to so nakedly establish a state’s own 
foreign policy. The only similar state provisions on 
the books in recent years were Section 354.4’s com-
panion California provisions that created special 
rules for the disposition of various overseas dis-
putes―and those provisions repeatedly have been 
struck down by both federal and state courts in Cali-
fornia. See, supra, 2.

Although petitioners and their amici point to the 
approximately forty state legislative or gubernatorial 
proclamations or resolutions that condemn the “Ar-
menian Genocide” (Pet. 31; Armenian Bar Br. 17), 
these declarations, whatever their constitutionality, 
are of a decisively different character than Section 
354.4. Virtually all involved the issuance of simple 
declaratory statements or resolutions creating no en-
forceable claims.8 Section 354.4, in contrast, uniquely 
creates enforceable rights that apply to claims aris-
ing solely out of the “Armenian Genocide.” By creat-
ing a judicial forum in which claims relating to an-
cient events in Turkey (and only those events) may 
be litigated and resolved―often, as in this case, by 
federal judges in federal court―Section 354.4 is far 
more likely to jar foreign sensibilities and interfere 
with the foreign policy of the Federal Government 
than is a boilerplate state proclamation valid only for 

                                           
8 The complete list of state provisions is cited in our reply brief 
before the Ninth Circuit. Appellants’ Reply Br. at 10-11 n.2 
Movsesian, 670 F.3d 1067 (No. 07-5677).
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its date of issuance and providing no arena for rais-
ing historically controversial claims. As a conse-
quence, the Ninth Circuit expressly declined to ex-
press an opinion on state authority to issue such dec-
larations. Pet. App. 19a n.5.9

Instead, the decision below focused squarely on 
the aberrant nature of the challenged California law: 
that its “real purpose” is “to provide monetary relief 
and a friendly forum for those who suffered from cer-
tain foreign events” (Pet. App. 16a); that it “ex-
presses a distinct political point of view on a specific 
matter of foreign policy” and “establishes a particu-
lar foreign policy for California” (id. at 17a); and that 
it “is, at its heart, intended to send a political mes-
sage on an issue of foreign affairs.” Id. at 19a. The 
court’s holding that such a law exceeds state authori-
ty has no broad implications for run-of-the-mill state 
legislation that hews to the traditional boundaries of 
domestic disputes.

2. Against this background, it is unsurprising 
that there is no conflict or, indeed, tension of any sort 
in the lower courts on the question of when foreign 
affairs field preemption is appropriately applied. 
Beyond California, that issue arises with the great-
est infrequency. The petition and the briefs of peti-
tioners’ amici cite no lower court decisions address-
ing the question at all, other than those of the Ninth 
Circuit and of district courts in that Circuit address-

                                           
9 For the same reason, the state laws requiring instruction on 
the “Armenian genocide” as part of a broader field of study that 
are cited by petitioners (at Pet. 35), whatever their consistency 
with federal policy, are very different in character from a sta-
tute that creates a cause of action, enforceable in federal court, 
for specific acts occurring in a particular foreign country. 
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ing Section 354.4 and its companion provisions. We 
are not aware of any other such decisions. The only 
disagreement on the standard governing foreign af-
fairs field preemption has been expressed within a 
single panel of the Ninth Circuit itself, and that dis-
agreement has now been definitively resolved by the 
unanimous en banc decision. There accordingly is no 
need for review by this Court.

3. Petitioners incorrectly assert that the en banc 
decision casts doubt on the validity of state laws, 
such as those relating to the enforcement of judg-
ments or forum non conveniens doctrine, that may 
require the examination of foreign governmental sys-
tems. Pet. 35-36. Unlike Section 354.4, such laws are 
generally applicable and are not directed at a specific 
and identified foreign nation. Whether such laws 
may be applied in ways that are constitutionally 
problematic was quite properly not addressed by the 
court of appeals. Petitioners also are not right in as-
serting that “Congress has expressly authorized 
states to enact laws prohibiting genocide” (id. at 34 
(citing 18 U.S.C. § 1092)); the cited statute in fact 
provides that federal law does not preclude states 
from addressing conduct also proscribed by federal 
laws criminalizing genocide, an obviously irrelevant 
issue here, as shown by the en banc court’s failure to 
address the point.

For similar reasons, the legislator amici are 
wrong to suggest that the Ninth Circuit’s decision 
will significantly constrain state and local action. 
Amici point to instances in which States and munici-
palities act as market participants—either via dives-
titure statutes (Br. Amici Curiae of Federal and 
State Legislators at 10-12 (“Legis. Am. Br.”)) or 
through economic development efforts (id. at 13-
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16)—but a State or municipality may well have 
greater latitude when it acts as a market participant
as opposed to a market regulator. Cf. South-Central 
Timber Dev., Inc. v. Wunnicke, 467 U.S. 82, 93 (1984) 
(“[I]f a State is acting as a market participant, rather 
than as a market regulator, the dormant Commerce 
Clause places no limitation on its activities.”). Amici
also list several enactments like sister-city proclama-
tions (Legis. Am. Br. 16-21), statutes encouraging 
educational programs (id. at 8), and commemorative 
resolutions (id. at 7-8), but as we have noted the 
Ninth Circuit expressly distinguished such hortatory 
legislation that is “merely expressive” from Section 
354.4. Pet. App. 19a. Moreover, it is unclear that pri-
vate parties would have standing to challenge sever-
al of these enactments. In all, the material differenc-
es between the state actions cited by amici and Sec-
tion 354.4 mean that the legislators’ brief serves 
principally to demonstrate just how extraordinary 
California’s law really is.

B. The Court Of Appeals Correctly Applied 
The Law Of Foreign Affairs Field 
Preemption.

1. Faced with this uniformity in the law, peti-
tioners’ request for review substitutes rote formula 
for practical analysis, asserting that this case 
“presents this Court with a perfect vehicle to clarify 
the foreign affairs preemption doctrine.” Pet. 17. But 
petitioners’ disappointment with the result below 
does not mean there is any serious doubt about the 
scope of that doctrine here, and there is no need for 
clarification. 

There is no denying the Ninth Circuit’s observa-
tion that “Supreme Court jurisprudence makes clear 
* * * that field preemption may be appropriate when 
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a state intrudes on a matter of foreign policy with no 
real claim to be addressing an area of traditional 
state responsibility.” Pet. App. 14a. That is because 
“[p]ower over external affairs is not shared by the 
States; it is vested in the national government exclu-
sively.” United States v. Pink, 315 U.S. 203, 233 
(1942). The Court thus has emphasized that “[o]ur 
system of government * * * requires that federal 
power in the field affecting foreign relations be left 
entirely free from local interference” (Hines v. Davi-
dowitz, 312 U.S. 52, 63 (1941)), and that “in respect 
of our foreign relations generally, state lines disap-
pear.” United States v. Belmont, 301 U.S. 324, 331 
(1937). Accordingly, “foreign policy attitudes” are un-
surprisingly “matters for the Federal Government, 
not for local probate courts,” and a state is not “per-
mitted to establish its own foreign policy.” Zschernig, 
389 U.S. at 437-438, 441.

To nevertheless suggest uncertainty in need of 
resolution, petitioners note the Court’s more recent 
observation in American Insurance Association v. 
Garamendi, 539 U.S. 396 (2003), that “[i]t is a fair 
question whether respect for the executive foreign re-
lations power requires a categorical choice between 
the contrasting theories of field and conflict preemp-
tion evident in the Zschernig opinions.” Id. at 419 
(noting the Zschernig majority’s application of field 
preemption and the focus on conflict preemption in 
Justice Harlan’s concurrence). See Pet. 18-19. But 
whatever ambiguity at the margins might be sug-
gested by Garamendi, the Court left little doubt that,

[i]f a State were simply to take a position on 
a matter of foreign policy with no serious 
claim to be addressing a state responsibility, 
field preemption might be the appropriate 
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doctrine, whether the National Government 
had acted and, if it had, without reference to 
the degree of any conflict, the principle hav-
ing been established that the Constitution 
entrusts foreign policy exclusively to the Na-
tional Government.

539 U.S. at 419 n.11 (citing Hines). And it is difficult 
to imagine a clearer case of “a State * * * simply * * * 
tak[ing] a position on a matter of foreign policy with 
no serious claim to be addressing a state responsibil-
ity” than this one―in which California created a spe-
cial rule, inapplicable to cases arising in the State, 
that governs claims generated by the asserted and 
politically contentious acts of a foreign sovereign.

2. Petitioners also suggest that review is war-
ranted because the Ninth Circuit “misconstrued this 
Court’s guidance in Garamendi” and issued a deci-
sion that is “irreconcilable with Garamendi.” Pet. 17, 
25. But it is petitioners, and not the eleven unanim-
ous judges of the en banc court of appeals, who mi-
sread Garamendi.

First, petitioners contend that “[u]nder Gara-
mendi, * * * the correct approach is to determine first 
whether the state law is ‘in conflict with express for-
eign policy of the National Government,’” and that 
“[o]nly if the law survives the conflict preemption 
analysis[] may a court proceed to consider whether 
the law may fail under field preemption.” Pet. 19-20 
(quoting Garamendi, 539 U.S. at 420). See also id. at 
20-21. But Garamendi says no such thing, and it sets 
forth no rigid order of analysis for future cases. The 
Court there found it unnecessary to apply field 
preemption (“the question requires no answer here”) 
because those challenging state law unquestionably 
“demonstrated a sufficiently clear conflict [with fed-



19

eral policy] to require finding preemption.” 539 U.S. 
at 419-420. It did not, however, make the very differ-
ent point that it is in all cases inappropriate to con-
sider field preemption without first resolving the 
matter of conflict preemption. And while that may 
often be the sensible approach in the ordinary case, 
where state law is facially neutral (or at least does 
not single out particular foreign countries for adverse 
treatment), there is no reason why a court should 
shy away from a finding of field preemption when 
state law intrudes expressly and on its face into for-
eign affairs. It is hardly necessary to consider conflict 
with express federal policy before concluding, for ex-
ample, that Maine lacks the constitutional authority 
to declare war on Canada or that Florida may not en-
ter into its own trade treaty with Colombia.

In arguing to the contrary, petitioners contend 
that courts “are ill-suited to perform the type of 
analysis required under the field preemption doc-
trine” because it may be difficult for judges to deter-
mine when foreign governments will be offended by 
particular state acts. Pet. 21; see id. at 20 (“[t]he con-
flict analysis minimizes the danger that a federal 
court would invalidate a state law due to some per-
ceived encroachment upon the federal government’s 
prerogative”). And whatever the validity of petition-
ers’ observation about the capabilities of judges, the 
difficulty of assessing the effect of a state law on U.S. 
foreign policy is a reason for facial invalidation of 
state laws that single out for special treatment over-
seas events occurring in particular foreign nations. 
Such laws inevitably present “great potential for dis-
ruption or embarrassment” of U.S. foreign policy and 
necessarily “affect[] international relations in a per-
sistent and subtle way.” Zschernig, 389 U.S. at 435, 
440. That is why the Court invalidated the state law 
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at issue in Zschernig even though the United States 
informed the Court that the challenged state statute 
did not interfere with U.S. foreign relations (id. at 
434), and there was no evidence that the statute (or 
the others like it) had been “the occasion for a diplo-
matic protest, or, indeed, * * * had any foreign rela-
tions consequence whatsoever.” Id. at 460 (Harlan, 
J., concurring in the result).10 In any event, it is not 
difficult to discern the views of other nations when, 
as did Turkey in this case, they complain vehemently 
about the impact of the challenged state law and re-
peatedly protest in the strongest diplomatic terms 
even milder proposed federal enactments.11 See pag-

                                           
10 Petitioners incorrectly assert that Zschernig treated the Ore-
gon law it invalidated as facially permissible and as unconstitu-
tional only “as applied.” Pet. 32-33 (emphasis omitted). In fact, 
the Court emphasized the Oregon law’s “great potential for dis-
ruption or embarrassment” (Zschernig, 389 U.S. at 435 (empha-
sis added)) and concluded that “[i]t seems inescapable that the 
type of probate law that Oregon enforces affects international 
relations in a persistent and subtle way.” Id. at 440 (emphasis 
added). And of course, there is no need to consider Section 354.4 
“as applied” to realize that it singles out a particular foreign na-
tion for disapproval; that is precisely what the statute’s legisla-
tive findings do on their face. See Stats 2000 ch. 543 § 1(a), re-
printed at 13C West’s Ann. Cal. Codes: Civil Procedure § 354.4 
(2006).

11 In 2007, Turkey recalled in protest its U.S. Ambassador 
when the House threatened to schedule a vote on a purely hor-
tatory “Armenian Genocide” resolution. See Arsu, supra note 3, 
at A12. Similarly, in 2010, Turkey again recalled its Ambassa-
dor after the House Foreign Affairs Committee narrowly passed 
a non-binding “Armenian Genocide” resolution. Peter Baker, 
Obama Marks Genocide Without Saying the Word, N.Y. Times, 
Apr. 25, 2010, at A10, 2010 WLNR 8527709.
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es 3-6, supra.12

Second, petitioners are equally incorrect in main-
taining that Section 354.4 advances “a legitimate 
traditional state interest.” Pet. 23. See also id. at 24-
27. That provision is not a “generally applicable” sta-
tute of limitations of the sort that constitutes “tradi-
tional state legislative subject matter.” Garamendi, 
539 U.S. at 425. It does not apply to all tort or con-
tract claimants, or all California plaintiffs suing in-
surance companies, or all cases brought by plaintiffs 
who bought insurance in California, or even all 
plaintiffs who were victims of asserted misconduct of 
foreign governments. Instead, it adopts a special rule 
providing a special remedy for a unique class of 
claims arising almost a century ago in a single speci-
fied country out of a particular foreign conflict, ad-
dressing what the California Legislature declared to 
be unique harms suffered only overseas and only by 
victims of the “Armenian Genocide.” Although it 
surely is a traditional state function to regulate in-
surance companies and to provide causes of action 
against those companies for wrongs committed in the 
state, it manifestly is not a traditional state concern 
to act specifically and exclusively to assure that 
overseas victims of asserted foreign government mis-
conduct receive relief. The conclusion therefore is 

                                           
12 California and petitioners’ other state amici go further than 
do petitioners, contending that there should be no foreign af-
fairs field preemption doctrine at all. Br. of Amici Curiae Cali-
fornia et al. at 4. But this contention cannot be squared with 
Zschernig or the thrust of the Court’s analysis in Garamendi. 
Indeed, the State amici recognize that “the foreign affairs 
preemption doctrine” “preempts state efforts to make their own 
foreign policy.” Id. at 10. That is just what California has at-
tempted to do in Section 354.4.



22

unavoidable that, so far as Section 354.4 is con-
cerned, “foreign policy attitudes * * * are the real de-
siderata.” Zschernig, 389 U.S. at 437. On this, “na-
tional, not state, interests are overriding.” Garamen-
di, 539 U.S. at 421. 

Petitioners nevertheless purport to find support 
for their defense of Section 354.4 in Garamendi it-
self. Pet. 24-25. This is a surprising submission. Ga-
ramendi involved a challenge to a California statute, 
the Holocaust Victim Insurance Relief Act (“HVI-
RA”), that compelled disclosure of information about 
Holocaust-era insurance policies issued in Europe 
from 1920-1945 so as to facilitate the recovery of in-
surance proceeds by Holocaust survivors. See 539 
U.S. at 409-411. In holding the statute preempted by 
the President’s conduct of the Nation’s foreign policy, 
the Court specifically noted “the weakness of the 
State’s interest, against the backdrop of traditional 
state legislative subject matter.” Id. at 425 (emphasis 
added). Petitioners try to squeeze lemonade from this 
lemon by gamely declaring that “acknowledging that 
state interest is weak is not the same as finding it to 
be non-existent.” Pet. 24. But to say the least, a con-
clusion by this Court that the interest petitioners de-
fend is “weak[]” is an awfully thin reed on which to 
premise their case.13

                                           
13 Petitioners contend that it was inappropriate for the Ninth 
Circuit, in noting the legislative findings accompanying Section 
354.4 and the “‘specific intent’” of the legislation, to allude to 
the “true purpose” of the statute. Pet. App. 16a. See also Pet. 
25-26. But this Court took exactly the same tack in Garamendi.
Rejecting California’s argument that its goal in enacting HVI-
RA was the traditional one of “protecting ‘legitimate consumer 
protection interests’ in knowing which insurers have failed to 
pay insurance claims,” the Court observed that, “quite unlike a 
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If the asserted traditional state interest in Ga-
ramendi was too “weak” to salvage the statute, it is 
non-existent here. The punishment for non-
compliance with the HVIRA was revocation of the in-
surer’s license to do business within California, a 
traditional state regulatory function. But Section 
354.4 is not so restricted (see Section 354.4(a) (defin-
ing “an insurance provider” simply as one “that sold 
life * * * insurance covering persons or property to 
persons in Europe or Asia * * * between 1875 and 
1923”)), as this case demonstrates. No defendant 
here is an admitted California insurer whose sale of 
insurance to State residents traditionally justifies 
the State’s interest.14 States have no legitimate or 
traditional interest in regulating foreign insurers 
who do not act within state borders.

Third, the petition also misunderstands the con-
trolling principle when it argues that foreign affairs 
field preemption requires a finding that the State 
acted “‘in a field that Congress intended the Federal 
                                                                                         
generally applicable ‘blue sky’ law, HVIRA effectively singles 
out only policies issued by European companies, in Europe, to 
European residents, at least 55 years ago.” Garamendi, 539 
U.S. at 425-426. “Limiting the public disclosure requirement to 
these policies raises great doubt that the purpose of the Cali-
fornia law is an evaluation of corporate reliability in contempo-
rary insuring in the State.” Id. at 426. “Indeed, there is no se-
rious doubt that the state interest actually underlying HVIRA 
is concern for the several thousand Holocaust survivors said to 
be living in the State.” Ibid. In this case, as in Garamendi, the 
goal of “provid[ing] redress for individuals who were, in [Cali-
fornia’s] view, victims of a foreign genocide * * * falls outside 
the realm of traditional insurance regulation.” Pet. App. 16a-
17a n.4.

14 See http://tinyurl.com/rbkwvn. Indeed, respondent is not an 
insurer at all; it is a reinsurer doing business in purely com-
mercial markets. 
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Government to occupy exclusively’”; here, petitioners 
continue, “the federal Executive (much less Con-
gress) gave no indication of any intent to occupy the 
field of foreign policy dealing with the adjudication of 
claims arising out of the Armenian Genocide.” Pet. 
28-29. To be sure, statutory field preemption may re-
quire such a showing because congressional preemp-
tion of state law by statute turns on congressional in-
tent. See, e.g., Arizona v. United States, 132 S. Ct. 
2492, 2501-2502 (2012); English v. Gen. Elec. Co., 
496 U.S. 72, 79 (1990). All of the authorities cited in 
the petition involve cases of that sort. See Pet. 28-29. 

But foreign affairs field preemption is fundamen-
tally different. It rests on the broader principle that 
states lack the constitutional authority to establish 
their own foreign policies: “the Constitution entrusts 
foreign policy exclusively to the National Govern-
ment.” Garamendi, 539 U.S. at 419 n.11; cf. The Fe-
deralist No. 22, at 144 (Alexander Hamilton). Thus, 
in Zschernig the Court held state law preempted 
even though the United States, far from identifying 
any intent by Congress or the Executive to occupy 
the field, affirmatively disclaimed any argument that 
the challenged state law “‘unduly interferes with the 
United States’ conduct of foreign relations.’” 389 U.S. 
at 434. And in Garamendi, the Court explained that, 
when a state acted “with no serious claim to be ad-
dressing a traditional state responsibility, field 
preemption might be the appropriate doctrine, 
whether the National Government had acted and, if 
it had, without reference to the degree of any con-
flict.” 539 U.S. at 419 n.11. The petition therefore 
gets matters backwards; state attempts like Califor-
nia’s to address specific matters of foreign policy are 
invalid unless clearly authorized by Congress or the 
Executive.



25

For this same reason, amici Armenian Bar Asso-
ciation et al. are wrong when they claim to find sup-
port in Arizona. Although the Arizona rules chal-
lenged there doubtless had an incidental effect on 
foreign activities and were of concern to other na-
tions, those rules were directed exclusively at domes-
tic conduct (i.e., the presence and employment of 
non-U.S. citizens in Arizona) rather than overseas 
events. As a consequence, the case involved, not con-
stitutional foreign affairs field preemption, but ordi-
nary statutory field preemption triggered by federal 
immigration statutes. The case was argued in those 
terms by the United States, which did not invoke 
foreign affairs field preemption, and decided on that 
ground by the Court, which made no reference in its 
decision to the foreign affairs preemption doctrine 
and failed even to cite Zschernig (and cited Gara-
mendi only for that decision’s characterization of a 
statutory preemption case, see Arizona, 132 S. Ct. at 
2502 (discussing Hines)). The Ninth Circuit’s en banc 
decision in this case likewise did not cite its own 
prior decision in Arizona, which confirms that the 
court of appeals properly saw no relationship be-
tween the cases. Arizona accordingly has no bearing 
here at all, and the remand for reconsideration in 
light of that decision requested by amici would be 
pointless. 

C. California’s Law Has Not Been Autho-
rized By the United States.

Petitioners also are incorrect in suggesting that 
California’s statute is, if not authorized by, at least 
consistent with, federal law and policy. In fact, as de-
scribed above at 3-6, the “national position, ex-
pressed unmistakably” by the Executive Branch (Ga-
ramendi, 539 U.S. at 421), is that formal recognition 
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of an “Armenian Genocide” by the United States 
would be damaging to U.S. foreign policy interests. 
That has been “consistent Presidential foreign poli-
cy” (ibid.) in recent times, expressed repeatedly and 
in the most forceful terms by the Administrations of 
Presidents Clinton, George W. Bush, and Obama. 
California’s statute is flatly inconsistent with the 
federal foreign policy. 

Although petitioners assert “that the federal ex-
ecutive and legislative branches have, at times, fa-
vored the recognition of the Armenian Genocide” 
(Pet. 30), the first category of materials that they of-
fer for this proposition—House resolutions dating to 
1975 and 1984, and President Reagan’s 1981 procla-
mation—prove nothing because they long predate 
current U.S. policy. On that sort of analysis, Michi-
gan could ban German cars and North Carolina bar 
British woolens because we previously were at war 
with each. 

Petitioners also point to statements by Presi-
dents Clinton and Obama that, they contend, “used 
terms virtually indistinguishable from ‘Armenian 
Genocide.’” Pet. 30-31 & n.8. But that, too, is not so. 
Those Presidents carefully and quite intentionally 
avoided use of the politically volatile term “genocide” 
to characterize the tragic events a century ago in Ot-
toman Turkey, which is a matter of crucial impor-
tance in the context of U.S. foreign policy. Indeed, 
President Obama’s use of a term other than genocide 
in the 2009 proclamation relied upon by petitioners 
was vociferously criticized by many in the Armenian-
American community for just that reason as a “capi-



27

tulation” to “political expediency.”15 And for reasons 
we have explained (at 19-20, supra), there is no sig-
nificance in the United States’ failure to object to the 
state laws and resolutions invoked by petitioners (at 
31), many of which are historic artifacts that long 
predate the current Executive Branch policy and all 
of which differ materially in character from Section 
354.4.

In fact, it is evident that state laws like Section 
354.4 that address matters of international concern 
carry “great potential for disruption or embarrass-
ment.” Zschernig, 389 U.S. at 435. Any adverse reac-

                                           
15 Letter from Kenneth V. Hachikian, Chairman of the Arme-
nian National Committee of America, to President Barack Ob-
ama, at 1 (May 18, 2009) (expressing “profound disappointment 
with your decision not to * * * recognize the Armenian Geno-
cide” in the 2009 proclamation), available at 
http://tinyurl.com/cz6ehjj. President Obama instead used the 
phrase “Meds Yeghern,” which is translated as “great calamity,” 
not “genocide.” E.g., Meds Yeghern, N.Y. Times, May 6, 2009, 
available at http://tinyurl.com/dfxdvn. See also Obama bows to 
convention in statement on Armenian massacre, ABC News, 
Apr. 25, 2009 (“after pressure from key US ally Turkey, which 
is currently involved in reconciliation talks with Armenia, 
[President Obama] trod a delicate diplomatic path and pointed-
ly refrained from using the English word ‘genocide.’”), available 
at http://tinyurl.com/2vhcbkz. The more recent statement of 
President Obama cited by petitioner (referring to “‘the brutal[] 
massacre[]” of Armenians, Pet. 31), like the statement of Presi-
dent Clinton cited at Pet. App. 54a, also tellingly avoided use of 
the word “genocide.” The U.S. position has been to refrain from 
use of that term, while recognizing that there were “mass kil-
lings” and “massacres” of ethnic Armenians in the Ottoman 
Empire. Letter from President William J. Clinton to Speaker J. 
Dennis Hastert (Oct. 19, 2000), 2000 WLNR 4629055; Press Re-
lease, White House Office of the Press Secretary, President 
Bush Discusses Foreign Intelligence Surveillance Act Legislation
(Oct. 10, 2007), 2007 WLNR 19889225. 
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tion of foreign governments to such laws “of necessity 
would be directed at American [interests] in general, 
not just that of the * * * State, so that the Nation as 
a whole would suffer.” Japan Line, Ltd. v. Los An-
geles Cnty., 441 U.S. 434, 450 (1979). And the Repub-
lic of Turkey’s reaction to the California law, outlined 
above, shows that Section 354.4 already has had just 
that effect. However laudable California’s goal, it 
cannot sustain Section 354.4 “[a]s against the re-
sponsibility of the United States of America” to con-
duct foreign policy for the Nation. Garamendi, 539 
U.S. at 426.

D. Petitioners Cannot Ultimately Prevail 
In This Case, Regardless Of The Resolu-
tion Of The Question Presented In The 
Petition.

Finally, we note one additional prudential con-
cern that militates strongly against review: Wholly 
apart from the question of foreign affairs field 
preemption, petitioners’ claims suffer from several 
other defects that ultimately would require dismissal 
of this suit. Section 354.4 is in fact in conflict with 
federal policy regarding governmental recognition of 
an “Armenian Genocide,” as the Ninth Circuit initial-
ly held, and should not survive for that reason. In 
addition, as respondent argued below, application of 
the state statute in this case also is in conflict with a 
post-World War I executive agreement. See 42 Stat. 
2200 (1922). And properly read, Section 354.4—
which purports to cover “insurers that “sold * * * in-
surance covering persons * * * in Europe or Asia at 
any time between 1875 and 1923,” Section 
354.4(a)(2)—does not in fact cover claims against 
respondent, a reinsurer that does not and did not sell 
insurance policies. See Appellant’s Opening Br. at 
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31-50, Movsesian, 670 F.3d 1067 (9th Cir.), 2008 WL 
1848860. In this setting, resolution of the issue of 
foreign affairs field preemption would be of only 
theoretical importance to the final resolution of this 
case. 

CONCLUSION

The petition for a writ of certiorari should be de-
nied. 

Respectfully submitted.

CHARLES A. ROTHFELD

Mayer Brown LLP
1999 K Street, NW
Washington, DC 20006
(202) 263-3233

NEIL M. SOLTMAN

Counsel of Record
CHRISTOPHER MURPHY

MATTHEW MARMOLEJO

Mayer Brown LLP
350 South Grand Ave.
Los Angeles, CA 90071
(213) 229-9500
nsoltman@mayerbrown.com

Counsel for Respondent

AUGUST 2012


