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QUESTION PRESENTED

Section 354.4 of the California Code of Civil 
Procedure authorizes actions by the Armenian 
Genocide victims or their heirs for claims under 
insurance policies purchased or in effect between 
1875 and 1923, and extends the statute of limitations 
for such actions.  The statute defines an “Armenian 
Genocide victim” as “any person of Armenian or other 
ancestry living in the Ottoman Empire during the 
period of 1915 to 1923, inclusive, who died, was 
deported, or escaped to avoid persecution during that 
period.”

The United States Court of Appeals for the Ninth 
Circuit, sitting en banc, held section 354.4 preempted 
under the foreign affairs doctrine.  Without analyzing 
whether section 354.4 conflicted with any federal 
policy, the court of appeals invalidated the law on the 
grounds of field preemption.  The court of appeals 
further held that, because it sought to provide relief 
to victims of foreign events, section 354.4 was outside 
the sphere of traditional state responsibility.  The 
question presented is:

Can a state law concerning traditional state 
responsibilities, such as extending the statute of 
limitations and providing forum access for insurance 
claims, be invalidated under the foreign affairs 
doctrine in the absence of a conflict with federal 
policy or an indication of federal intent to preempt 
the field?
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PARTIES TO THE PROCEEDING

Petitioners are Harry Arzoumanian, Garo 
Ayaltin, Miran Khagerian, and Ara Khajerian, 
appellees below.

Respondent is Munchener Ruchversicherungs-
Gesellschaft Aktiengesellschaft AG, appellant below.

Besides those listed in the caption, the other 
party in the court of appeals was Vazken Movsesian, 
appellant below.
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OPINIONS AND ORDERS BELOW

The en banc opinion of the United States Court of 
Appeals for the Ninth Circuit is reported at 670 F.3d 
1067 (9th Cir. 2012) and reproduced in the Petition 
Appendix (“App.”) at 1a-20a.  The initial panel 
opinion of the court of appeals is reported at 578 F.3d 
1052 (9th Cir. 2009) and reproduced at App. 21a-44a.  
The order granting rehearing, as well as the panel 
opinion issued upon rehearing, are reported at 629 
F.3d 901 (9th Cir. 2010) and reproduced at App. 45a-
65a.  The court of appeals’ order granting rehearing 
en banc is reported at 671 F.3d 856 (9th Cir. 2011) 
and reproduced at App. 66a-67a.

The unreported order of the United States 
District Court for the Central District of California 
granting in part and denying in part Respondent 
Munchener Ruchversicherungs-Gesellschaft Aktien-
gesellschaft AG’s (“Munich Re’s”) motion to dismiss is 
reproduced at App. 68a-114a. 

JURISDICTION

The court of appeals entered its judgment on 
February 23, 2012.  App. 1a.  On May 23, 2012, 
Justice Kennedy extended the time within which to 
file a petition for a writ of certiorari to June 22, 2012.  
This Court has jurisdiction under 28 U.S.C. § 1254(1).

The district court had jurisdiction under 
28 U.S.C. § 1332(a).  The district court certified its 
order for interlocutory appeal, App. 115a-119a, and 
the court of appeals accepted the certification, App. 
120a-121a.  The court of appeals therefore had 
jurisdiction under 28 U.S.C. § 1292(b).
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As the constitutionality of a California statute, 
section 354.4 of the California Code of Civil 
Procedure, is at issue, and the State, its agency, 
officer, or employee is not a party, 28 U.S.C. § 2403(b) 
may apply.  This petition is being served on the 
Attorney General of the State of California.

The district court does not appear to have 
certified to the California Attorney General that the 
constitutionality of a California statute was drawn 
into question, but directed the parties to inquire 
whether the California Attorney General wished to 
file an amicus curiae brief.  The California Attorney 
General declined to become involved at the district 
court level.  The Ninth Circuit issued a certification 
under 28 U.S.C. § 2403(b), and the California 
Attorney General appeared as an amicus curiae in 
support of Petitioners during the panel and en banc
rehearing.

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED

Section 354.4 of the California Code of Civil 
Procedure is reproduced at App. 123a-124a.  
Article VI, clause 2 of the U.S. Constitution is 
reproduced at App. 122a.

STATEMENT OF THE CASE

A. Introduction

Section 354.4 of the California Code of Civil 
Procedure extends the statute of limitations for 
insurance claims arising out of the atrocities 
committed in the Ottoman Empire against the local 
Armenian population in the early twentieth century.  
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These massacres are commonly called “the Armenian 
Genocide.”  The vast majority of Armenian-
Americans descent from families that survived these 
massacres.  California is home to the largest 
population of Armenian-Americans.  In enacting the 
law, the California legislature expressly found that 
California residents have been deprived of their 
benefits under insurance policies held by the victims 
of the Armenian Genocide, and sought to ensure that 
these legal obligations are honored.  Petitioners are 
heirs to life insurance policies issued to the victims 
that remain unpaid.

The district court and, after rehearing, a Ninth 
Circuit panel found no conflict between section 354.4 
and any federal policy with respect to the 
adjudication of claims arising out of the Armenian 
Genocide.  Moreover, both concluded that 
section 354.4, as a law concerning state statute of 
limitations, forum access, and insurance regulation, 
was within the sphere of traditional state 
competence.

The Ninth Circuit, sitting en banc, reversed.  
Eschewing conflict preemption analysis, the court of 
appeals instead held section 354.4 preempted under 
the rarely invoked doctrine of foreign affairs field 
preemption.  In contravention of American Insurance 
Association v. Garamendi, 539 U.S. 396 (2003), the 
court of appeals concluded that section 354.4 did not 
concern an area of traditional state responsibility 
because it sought to provide relief and access to 
forum to individuals injured by foreign events.  The 
Ninth Circuit failed to identify any federal policy 
concerning claims arising out of the Armenian 
Genocide or concerning the usage of that term.  Nor, 
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in another radical departure from this Court’s 
precedent, did the Ninth Circuit examine whether the 
federal Executive (or Congress) indicated an intent to 
occupy this field, so as to preempt any state law.

If left uncorrected, the Ninth Circuit’s 
unwarranted expansion of the foreign affairs doctrine 
— which is now entrenched in an en banc decision —
will severely constrain states’ ability to enact laws 
within their traditional areas of competence.  This 
Court’s intervention is imperative to restore 
conformity to its precedent and to safeguard 
additional state laws from being invalidated under 
the Ninth Circuit’s misguided approach.

B. California Statutory Scheme

In 2000, the California legislature enacted 
Section 354.4 of the California Code of Civil 
Procedure, extending the limitations period for 
insurance claims arising out of the atrocities 
committed in the Ottoman Empire against the local 
Armenian population in the course of massacres that 
are commonly known as “the Armenian Genocide.”  
See Sen. Bill No. 1915 (1999-2000 Reg. Sess.), 2000 
Cal. Legis. Serv. 543 (West 2000), codified at Cal. Civ. 
Proc. Code § 354.4 and reproduced at App. 125a-129a.  
In enacting this law, the California legislature 
“recognize[d] that during the period 1915 to 1923, 
many persons of Armenian ancestry residing in the 
historic Armenian homeland then situated in the 
Ottoman Empire were victims of massacre, torture, 
starvation, death marches, and exile.”  Sen. Bill 
No. 1915 § 1(a).  As the state legislature noted, “[t]his 
period is known as the Armenian Genocide.”  Id.
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The California legislature “further recognize[d] 
that thousands of Armenian Genocide survivors and 
the heirs of Armenian Genocide victims are residents 
or citizens of the State of California.”  Id. § 1(b).  The 
legislature found that these California residents 
“have, too often, been deprived of their entitlement to 
benefits under insurance policies issued in Europe 
and Asia by insurance companies prior to, and during 
the period of time of, the Armenian Genocide.”  Id.  
California lawmakers concluded that “California has 
an overwhelming public policy interest in ensuring 
that its residents and citizens who are claiming 
entitlement to benefits under policies issued to 
Armenian Genocide victims are treated reasonably 
and fairly and that those legal obligations are 
honored.”  Id.  The California legislature also decided 
to extend the state statute of limitations for 
“contractual or tort claims arising from the denial of 
benefits under the policies” covered by the statute, 
and to make this extension retroactive.  Id. § 1(d).

Accordingly, section 354.4 authorized, and 
extended a statute of limitations for, actions by “any 
person of Armenian or other ancestry living in the 
Ottoman Empire during the period of 1915 to 1923, 
inclusive, who died, was deported, or escaped to avoid 
persecution during that period,” or by an “heir or 
beneficiary” of such person.  Cal. Civ. Proc. Code 
§ 354.4(a)(1), (b), (c).  In its definitional section, the 
law defined such a person as an “Armenian Genocide 
victim.”  Id. § 354.4(a)(1).  Section 354.4 also defined 
an “[i]nsurer” subject to the law as “an insurance 
provider doing business in the state [of California], or 
whose contacts in the state satisfy the constitutional 
requirements for jurisdiction” that sold any insurance 
policy “covering persons or property to persons in 
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Europe or Asia at any time between 1875 and 1923.”  
Id. § 354.4(a)(2).

Section 354.4 contains two operative provisions.  
Section 354.4(b) authorizes “any court of competent 
jurisdiction” in California to entertain any new or 
pending action brought by “any Armenian Genocide 
victim, or heir or beneficiary of an Armenian 
Genocide victim, who resides in th[e] state [of 
California] and has a claim arising out of an 
insurance policy or policies purchased or in effect in 
Europe or Asia between 1875 and 1923 from an 
insurer,” as defined in the statute.  Id. § 354.4(b).  
Section 354.4(c) retroactively extended the statute of 
limitations for any new or pending action “brought by 
an Armenian Genocide victim or the heir or 
beneficiary of an Armenian Genocide victim, whether 
a resident or nonresident of this state, seeking 
benefits under the insurance policies issued or in 
effect between 1875 and 1923.”  Id. § 354.4(c).1

Section 354.4 also provided that its provisions be 
severable.  Id. § 354.4(d).  The law was to take effect 
immediately.  Sen. Bill No. 1915 § 3.

C. Factual and Procedural Background

In December 2003, Petitioners, along with Vazken 
Movsesian (an appellant below), filed a class action 
against Respondent Munich Re and two other 

                                           
1 Section 354.4 required that any action be “filed on or before 
December 31, 2010.”  Cal. Civ. Proc. Code § 354.4(c).  In 2011, 
California extended the statute of limitations under section 
354.4 to December 31, 2016.  Assemb. Bill No. 173 (2011-12 
Current. Sess.), 2011 Cal. Legis. Serv. 70 (West 2011); see also
App. at 5a n.2.
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companies, Victoria Versicherung AG (“Victoria”) and 
Ergo Versicherungsgruppe AG (“Ergo”).  App. 49a.2  
Petitioners and their fellow class members claim 
benefits from life insurance policies issued by Victoria 
and Ergo.  App. 49a.  Petitioners sought damages for 
breach of written contract, breach of the covenant of 
good faith and fair dealing, unjust enrichment, and 
related claims.  App. 49a-50a.

Munich Re sought to dismiss the claims, arguing 
that members of Petitioners’ class lacked standing 
and that it was not a proper defendant.  App. 50a.  
Munich Re also challenged the constitutionality of 
section 354.4 under the Due Process Clause of the 
United States Constitution and the foreign affairs 
doctrine.  App. 50a.

D. The District Court Proceedings

The district court granted in part and denied in 
part Munich Re’s motion to dismiss.  The district 
court dismissed the claims for unjust enrichment and 
constructive trust, but refused to dismiss the claims 
for breach of contract and breach of the covenant of 
fair dealing.  App. 113a-114a.  The district court held 
that class members had standing to bring their 
claims, that Munich Re was a proper defendant, and 
that section 354.4 did not violate Munich Re’s due 
process rights.  App. 75a-91a.

The district court rejected Munich Re’s argument 
that section 354.4 was preempted under the foreign 
affairs doctrine.  App. 91a-113a.  Guided by this 

                                           
2  Munich Re is the parent company of Victoria and Ergo.  
App. 49a.
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Court’s opinion in American Insurance Association v. 
Garamendi, 539 U.S. 396 (2003), the district court 
considered whether conflict or field preemption 
analysis was appropriate:

[I]f California has simply taken “a 
position on a matter of foreign policy 
with no serious claim to be addressing a 
traditional state responsibility,” then 
according to the Court, field preemption 
may be appropriate.  On the other hand, 
if California acted within its “traditional 
competence” when it passed section 
354.4(c), but “in a way that affects 
foreign relations,” a court should require 
a “conflict, of a clarity or substantiality 
that would vary with the strength or the 
traditional importance of the state 
concern asserted.”

App. 101a-102a (quoting 539 U.S. at 419 n.11).

The court observed that, “in the contexts of 
conflicts of law, th[e] procedural rules such as 
statutes of limitations are within a state’s traditional 
area of competence.”  App. 102a (discussing Sun Oil 
v. Wortman, 486 U.S. 717 (1988)) (citation omitted).  
Specifically, “under Sun Oil, states may apply a local 
statute of limitations to a claim governed by foreign 
substantive law particularly because the application 
of such procedural rules is within a state’s traditional 
competence.”  App. 102a-103a.

The district court concluded that section 354.4 did 
not conflict with any executive agreement between 
the United States and Germany.  App 103a-104a.  
The court next concluded that 
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[i]t does not appear … that the federal 
government has any policy regarding the 
resolution of claims for insurance 
benefits arising from policies issued or 
in effect between 1875 and 1923 to 
ethnic Armenians residing in the 
Ottoman Empire.

App. 108a.

Nor, in the district court’s view, has the federal 
government “expressed a policy that the states should 
take no position on the issue of the ‘Armenian 
Genocide,’ such that any contrary legislation by the 
states is preempted.”  App. 109a.  The court noted 
that “thirty-nine states including California have 
passed legislation or official proclamations 
recognizing the ‘Armenian Genocide,’” with no 
opposition from the federal Executive.  App. 108a-
109a (citation omitted).  Nor has the federal 
government expressed any opposition to section 
354.4.  App. 109a. 

The district court also concluded that, “even if 
section 354.4(c) could be said to fall outside of the 
California legislature’s traditional competence” — so 
that the field preemption, and not conflict 
preemption, analysis were applicable — “the statute 
would not be subject to field preemption under the 
reasoning of Garamendi.”  App. 110a n.16.  The court 
emphasized that “the California legislature did not 
‘establish its own foreign policy’ when it passed 
section 354.4(c)” and “specifically avoided any 
reference to Turkey” or “any condemnation of the 
Ottoman Empire or Turkey.”  App. 109a-110a.

These factors, the district court explained, 
presented a sharp contrast with the state probate 
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statute that this Court invalidated in Zschernig v. 
Miller, 389 U.S. 429 (1968).  There, the state statute 
“invited courts to make statements regarding the 
legitimacy of foreign governments, which could cause 
embarrassment and difficulties for the federal 
government when dealing with those countries.”  
App. 110a.  By contrast, “section 354.4 does not 
require courts to judge or condemn the actions of any 
foreign government or official,” and it was “doubtful 
whether section 354.4(c) would have any effect, much 
less an incidental effect, upon United States foreign 
policy or relations with Turkey.”  App. 110a.

On Munich Re’s motion, the district court certified 
its order for interlocutory appeal.  App. 119a.  The 
Ninth Circuit accepted the certification. App. 121a.

E. Proceedings Before the Ninth Circuit

1. The Initial Panel Decision

In a divided opinion, a panel of the Ninth Circuit 
initially reversed the district court.  The panel 
majority held section 354.4 preempted under the 
foreign affairs doctrine because it “conflict[ed] with 
Executive Branch foreign policy.”  App. 28a.  Pointing 
to the federal Executive’s opposition to three failed 
congressional resolutions that sought to formally 
recognize the Armenian Genocide, the court of 
appeals found “a presidential foreign policy 
preference against providing legislative recognition to 
an ‘Armenian Genocide.’”  App. 29a-34a.  The 
majority acknowledged that this policy was “not 
embodied in any executive agreement,” but ruled that 
immaterial.  App. 35a-37a.
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The majority dismissed as “irrelevant” the fact 
that numerous states have enacted legislation 
commemorating the “Armenian Genocide,” without 
any opposition from the federal government.  App. 
40a.  In the majority’s judgment, only an “explicit 
authorization” could have saved section 354.4 from 
preemption.  App. 40a-41a (citing Deustch v. Turner, 
324 F.3d 692, 713-14 (9th Cir. 2003)).

The majority rejected the district court’s 
conclusion that section 354.4 was within the state’s 
traditional area of competence.  While acknowledging 
that the statute concerned state statute of limitations 
and insurance regulation, the court of appeals 
endeavored to “look[] past ‘superficial’ state interests 
to ascertain true legislative intent.”  App. 42a 
(citations omitted).  The majority pronounced that 
“California’s ‘real desiderata’ [wa]s to provide a forum 
for the victims of the ‘Armenian Genocide’ and their 
heirs to seek justice,” and to “express[] its 
dissatisfaction with the federal government’s chosen 
foreign policy path.”  App. 42a (citations omitted).

Judge Pregerson dissented, and would have 
upheld section 354.4.  Judge Pregerson found “no 
express federal policy forbidding California from 
using the term ‘Armenian Genocide’ in the course of 
exercising its traditional authority to regulate the 
insurance industry.”  App. 44a.

2. The Panel Decision upon Rehearing

On rehearing, the Ninth Circuit withdrew its 
original opinion and, in another divided opinion, 
affirmed the district court.  The court of appeals now 
held that “there is no clear federal policy with respect 
to references to the Armenian Genocide, and, 
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therefore, that there can be no conflict” between that 
policy and section 354.4.  App. 51a.

The Ninth Circuit observed that “not every 
executive action or pronouncement constitutes a 
proper invocation of [the federal government’s] 
potentially preemptive policy-making power.”  
App. 52a.  In contrast to Garamendi, where this 
Court “found that several executive agreements, 
coupled with statements from executive branch 
officials, constituted an express federal policy,” the 
majority noted the absence of any “executive 
agreement regarding use of the term ‘Armenian 
Genocide.’”  App. 52a (citing 539 U.S. at 415).

Examining “informal presidential communi-
cations,” the panel majority acknowledged the federal 
Executive’s opposition to failed congressional 
resolutions that sought to use that term.  App. 52a.  
The majority noted, however, that these 
communications 

are counterbalanced, if not outweighed, 
by various statements from the federal 
executive and legislative branches in 
favor of such recognition.

App. 53a (emphasis in the original).

Specifically, the House of Representatives enacted 
resolutions commemorating “a day of remembrance 
for ‘all victims of genocide, especially those of 
Armenian ancestry.’”  App. 53a-54a (quoting H.J. 
Res. 148, 94th Cong. (1975); H.J. Res. 247, 98th Cong. 
(1984)).  In addition, President Reagan has referred 
to “‘the genocide of the Armenians,’” App. 54a 
(quoting Proclamation 4838 (Apr. 22, 1981)), and both 
Presidents Clinton and Obama “used terms virtually 
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indistinguishable from ‘Armenian Genocide,’” 
App. 54a (citing 1 Pub. Papers 617 (Apr. 24, 1998); 
Statement of President Barack Obama on Armenian 
Remembrance Day (Apr. 24, 2009)).  The Ninth 
Circuit majority also emphasized that while “some 
forty states recognize the Armenian Genocide, the 
federal government has never expressed any 
opposition to any such recognition.”  App. 55a (citing 
state laws and proclamations).

The court next examined “the possibility of field 
preemption.”  App. 56a.  Relying on the findings 
made by the California legislature, the majority 
concluded that section 354.4 sought to further 
California’s “interest in ensuring that its citizens are 
fairly treated by insurance companies over which the 
State exercises jurisdiction.”  App. 56a.  Given states’ 
“‘broad authority to regulate the insurance industry,’” 
the majority concluded that section 354.4 was “within 
the realm of traditional state interests.”  App. 56a 
(quoting Garamendi, 539 U.S. at 434 n.1 
(Ginsburg, J., dissenting), and citing Western & S.
Life Ins. Co. v. State Bd. of Equalization of Cal., 451 
U.S. 648, 653-55 (1981)).  Because “thirty-nine other 
states already officially recognize the Armenian 
Genocide,” the majority concluded that section 354.4’s 
regulation of insurance industry would have, “at 
most, an incidental effect on foreign affairs.”  App. 
56a-57a (citing Garamendi, 539 U.S. at 418-42).3

                                           
3 The majority opinion rejected Munich Re’s remaining claims, 
such as that section 354.4 was preempted by a federal statute or 
an executive agreement between the U.S. and Germany.  
App. 57a-58a.



- 14 -

Judge Thompson, the author of the original panel 
opinion, dissented.  For reasons stated in that 
opinion, he would have held section 354.4 preempted 
due to a conflict with “an express foreign policy 
prohibiting legislative recognition of the ‘Armenian 
Genocide.’”  App. 60a.

In the alternative, Judge Thompson would have 
held section 354.4 preempted under the doctrine of 
field preemption.  In his view, “even though § 354.4 
purports to regulate the insurance industry, its real 
purpose is to provide relief to the victims of 
‘Armenian Genocide.’”  App. 62a (citations omitted).  
Concluding that California’s interest in enacting 
section 354.4 was “weak,” the dissent would have 
held that California “intrud[ed] into the field of 
foreign relations by passing judgment on another 
nation.”  App. 64a.

3. The En Banc Decision

The Ninth Circuit granted rehearing en banc and 
reversed the district court, holding section 354.4 
preempted under the foreign affairs doctrine.  Unlike 
either panel opinion, however, the en banc court did 
not engage in conflict preemption analysis.  Instead, 
the en banc court invalidated section 354.4 under the 
doctrine of field preemption.

The court of appeals acknowledged that “[f]ield 
preemption is a rarely invoked doctrine.”  App. 14a 
(citation omitted).  Nonetheless, the Ninth Circuit 
concluded that field preemption is appropriate “when 
a state law (1) has no serious claim to be addressing a 
traditional state responsibility and (2) intrudes on 
the federal government’s foreign affairs power.”  
App. 12a (discussing Garamendi, 539 U.S. at 419 
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n.11).  The Ninth Circuit’s precedent directed that, at 
the first step of the field preemption analysis, a court 
must “inquire[] into the ‘real purpose’ of the statute 
to determine whether it concerned an area of 
traditional state responsibility.”  App. 12a (discussing 
Von Saher v. Norton Simon Museum of Art, 592 F.3d, 
954 at 964-65 (9th Cir. 2010)).  The second step of the 
analysis required an inquiry into whether the state 
law “intruded on a power expressly or impliedly 
reserved by the Constitution to the federal 
government,” such as the “power to make and resolve 
war.”  App. 14a (citing Von Saher, 592 F.3d at 965-68).

The Ninth Circuit held that, although section 
354.4 regulated insurance, it nevertheless “does not 
concern an area of traditional state responsibility” 
because “the real purpose of section 354.4 is to 
provide potential monetary relief and a friendly 
forum for those who suffered from certain foreign 
events.”  App. 16a (footnote omitted).  In the court’s 
view, California’s goal of “provid[ing] redress” to such 
individuals “falls outside the realm of traditional 
insurance regulation.”  App. 16a n.4.

The court of appeals then concluded that 
section 354.4 “intrudes on the federal government’s 
exclusive power to conduct and regulate foreign 
affairs.”  App. 17a.  The Ninth Circuit reasoned that, 
by “impos[ing] the politically charged label of 
‘genocide’ on the actions of the Ottoman Empire (and 
consequently, present-day Turkey) and express[ing] 
sympathy for ‘Armenian Genocide victim[s],’” section 
354.4 “establishes a particular foreign policy for 
California — one that decries the actions of the 
Ottoman Empire and seeks to provide redress for 
‘Armenian Genocide victim[s]’ by subjecting foreign 
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insurance companies to lawsuits in California.”  App. 
17a-18a (citing Cal. Civ. Proc. Code § 354.4) (selected 
alterations in original).4

The court of appeals also noted that section 354.4 
defined an “‘Armenian Genocide victim’” as “‘any 
person of Armenian or other ancestry living in the 
Ottoman Empire during the period of 1915 to 1923, 
inclusive, who died, was deported, or escaped to avoid 
persecution during that period.”  App. 18a (quoting 
Cal. Civ. Proc. Code § 354.4(a)(1)).  In the Ninth 
Circuit’s view, courts applying section 354.4 “may 
therefore have to decide whether the policyholder 
‘escaped to avoid persecution,’ which in turn would 
require a highly politicized inquiry into the conduct of 
a foreign nation.’”  App. 18a (quoting Cal. Civ. Proc. 
Code § 354.4(a)(1) and citing Zschernig, 389 U.S. at 
435-36).

While acknowledging that these events occurred 
“nearly a century” ago, the court of appeals opined 
that time “has not extinguished the potential effect of 
section 354.4 on foreign affairs.”  App. 18a.  In 
support of this conclusion, the Ninth Circuit pointed 
to a news report regarding Turkey’s protest against a 
French law criminalizing denial of the Armenian 
Genocide and a newspaper article indicating that 
President Obama “was careful to avoid using the 
word ‘genocide’ during a commemorative speech in an 
attempt to ‘avoid alienating Turkey, a NATO ally, 
which adamantly rejects the genocide label.’”  

                                           
4 The Ninth Circuit noted, however, that it was not expressing 
any opinion as to whether California could constitutionally 
“express support for Armenians by, for example, declaring a 
commemorative day.”  App. 19a n.5.
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App. 18a-19a (citing Turkey retaliates over French 
‘genocide’ bill, BBC, Dec. 22, 2011, and quoting Peter 
Baker, Obama Marks Genocide Without Saying the 
Word, N.Y. Times, Apr. 25, 2010, at A10).

REASONS FOR GRANTING THE PETITION

A. This Case Is an Ideal Vehicle To Clarify 
the Preemption Analysis Under the 
Foreign Affairs Doctrine.

The decision below presents this Court with a 
perfect vehicle to clarify the foreign affairs 
preemption doctrine.  In invalidating section 354.4, 
the Ninth Circuit has misconstrued this Court’s 
guidance in Garamendi as to the proper foreign 
affairs preemption analysis and misapplied this 
Court’s precedents as to what constitutes an area of 
“traditional state responsibility.”  If left uncorrected, 
the Ninth Circuit’s unwarranted expansion of the 
field preemption doctrine would render largely 
redundant the foreign affairs conflict preemption 
analysis and imperil numerous state laws dealing 
with traditional areas of state competency.

In Garamendi, this Court laid out the analytical 
framework for conducting foreign affairs preemption 
inquiry.  Clarifying its decision in Zschernig — the 
only prior precedent that invalidated a state law 
under the foreign affairs doctrine — the Garamendi
Court explained that Zschernig embodied two 
“contrasting theories of field and conflict 
preemption.”  Garamendi, 539 U.S. at 419.  The 
Zschernig majority employed the doctrine of field 
preemption to invalidate a state law whose 
implementation impermissibly “‘intru[ded] into the 
field of foreign affairs.’”  Garamendi, 539 U.S. at 417 
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(quoting Zschernig, 389 U.S. at 432).  By contrast, 
Justice Harlan, who concurred in the result, declined 
to embrace the notion of field preemption in foreign 
affairs, but agreed that the state law could be 
preempted on a narrower rationale, due to 
“‘conflicting federal policy.’”  Garamendi, 539 U.S. at 
418-19 (quoting Zschernig, 389 U.S. at 458-59 
(Harlan, J., concurring in result)).  As Garamendi
emphasized, this narrower reading of the foreign 
affairs preemption doctrine stemmed from a desire to 
avoid conflict with precedent “suggesting that in the 
absence of positive federal action ‘the States may 
legislate in areas of their traditional competence even 
though their statutes may have an incidental effect 
on foreign relations.’”  539 U.S. at 418 (quoting 
Zschernig, 389 U.S. at 459 (Harlan, J., concurring in 
result)).

The Garamendi Court noted “a fair question 
whether respect for the executive foreign relations 
power requires a categorical choice between the 
contrasting theories of field and conflict preemption 
evident in the Zschernig opinions.”  539 U.S. at 419 
(footnote omitted).  Garamendi, however, “require[d] 
no answer” to that question, for the state statute 
before the Court involved “a sufficiently clear conflict 
to require finding preemption” even on the narrower 
view of the doctrine espoused by Justice Harlan in 
Zschernig.  Id. at 420.  Having found that the state 
law conflicted with federal policy, the Court saw no 
need to consider whether, in the absence of either an 
express federal preemption or a conflict with federal 
foreign policy, a state law of the type at issue in 
Garamendi could be held invalid because it intruded 
into the “field” of foreign policy occupied by the 
federal government.
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The Garamendi Court suggested that the foreign 
affairs doctrine retained the concept of implied field 
preemption, but that this expansive preemption 
should not apply beyond a narrow set of 
circumstances.  Specifically, Garamendi indicated 
that field preemption might be appropriate only “[i]f a 
State were simply to take a position on a matter of 
foreign policy with no serious claim to be addressing 
a traditional state responsibility.”  539 U.S. at 419 
n.11 (citation omitted).  By contrast, where

a State has acted within what Justice 
Harlan called its “traditional 
competence,” but in a way that affects 
foreign relations, it might make good 
sense to require a conflict, of a clarity or 
substantiality that would vary with the 
strength or the traditional importance of 
the state concern asserted.

Id. (citation omitted).  The Court emphasized, 
moreover, that “congressional occupation of the field 
is not to be presumed ‘in a field which the States have 
traditionally occupied.’”  Id. (quoting Rice v. Santa Fe 
Elevator Corp., 331 U.S. 218, 230 (1947)).

Under Garamendi, therefore, the correct 
approach is to determine first whether the state law 
is “in conflict with express foreign policy of the 
National Government.”  See 539 U.S. at 420.  A court 
confronted with a claim that a state law is preempted 
under the foreign affairs doctrine must first examine 
whether there is an actual conflict between the state 
law — supported by a legitimate state interest — and 
the federal government’s foreign policy.  Only if the 
law survives the conflict preemption analysis, may a 
court proceed to consider whether the law may fail 
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under field preemption, considering the strength of 
the asserted state interest (if any) and the degree of 
encroachment upon the foreign policy sphere that the 
federal government reserved for itself.

This method of analysis is respectful of this 
Court’s precedents that “in the absence of positive 
federal action ‘the States may legislate in areas of 
their traditional competence even though their 
statutes may have an incidental effect on foreign 
relations.’”  Garamendi, 539 U.S. at 418 (quoting 
Zschernig, 389 U.S. at 459 (Harlan, J., concurring in 
result) (citing cases)).  The conflict preemption 
analysis requires an identification of an actual 
conflict between the state law and a specific federal 
statute, see Crosby v. Nat’l Foreign Trade Council, 
530 U.S. 363, 373-80 (2000), or Presidential policy 
embedded in executive agreements, see Garamendi, 
539 U.S. at 420-25.  By contrast, the doctrine of field 
preemption permits invalidation of a state law where, 
in a court’s own judgment, the law has impermissibly 
intruded upon the federal government’s authority.  In 
today’s globalized world, a wide variety of state 
legislation enacted to further legitimate state 
interests can touch upon international or trans-
border issues, which are matters of foreign policy.  
See infra at 26-27.  The conflict analysis minimizes 
the danger that a federal court would invalidate a 
state law due to some perceived encroachment upon 
the federal government’s prerogative, in the absence 
of any actual conflict.

Indeed, “field preemption may be understood as a 
species of conflict pre-emption: a state law that falls 
within a pre-empted field conflicts with [the federal 
government]’s intent (either express or plainly 
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implied) to exclude state regulation.”  English v. 
General Electric Co., 496 U.S. 72, 79 n.5 (1990); see 
also Crosby, 530 U.S. at 372 n.6.  The inquiry under 
the foreign affairs doctrine — as under the 
traditional statutory preemption analysis — is 
whether a state law must give way either because it 
conflicts with a federal statute (or policy) or because 
there is an intrinsic conflict due to the federal 
government’s decision to “occupy the field.”  Crosby, 
530 U.S. at 372 (internal quotation marks and 
citation omitted).  By proceeding directly to field 
preemption, without considering whether any conflict 
with the federal Executive’s stated intent exists, the 
Ninth Circuit put the cart before the horse. 

Furthermore, courts are ill-suited to perform the 
type of analysis required under the field preemption 
doctrine.  This Court “not only recognized the limits 
of [the courts’] capacity to ‘determin[e] precisely when 
foreign nations will be offended by particular acts,’ 
but consistently acknowledged that the ‘nuances’ of 
the foreign policy of the United States … are much 
more the province of the Executive Branch and 
Congress than of this Court.’”  Crosby, 530 U.S. at 
385 (quoting Container Corp. of Am. v. Franchise Tax 
Bd., 463 U.S. 159, 194 (1983), and citing Barclays 
Bank PLC v. Franchise Tax Bd., 512 U.S. 298, 327 
(1994)); see also Chicago & S. Air Lines Inc. v. 
Waterman SS Corp., 333 U.S. 103, 111 (1948) (fine-
grained foreign policy determinations are “of a kind 
for which the Judiciary has neither aptitude, 
facilities nor responsibility and which has long been 
held to belong in the domain of political power not 
subject to judicial intrusion of inquiry”).
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The Ninth Circuit’s opinion illustrates the danger 
of leapfrogging past the conflict preemption analysis.  
The district court and the two panel opinions 
carefully examined whether the federal government 
had a policy with respect to the adjudication of claims 
arising out of the events constituting the Armenian 
Genocide (or even a policy with respect to states 
using this term in their legislative enactments or 
resolutions).  See App.21a, 45a, 68a; supra at 7-14.  
By contrast, the en banc court conducted no analysis 
whatsoever as to whether the federal government has 
enunciated any view on these issues or expressed any 
intention to preempt this particular field.  The Ninth 
Circuit did not even pretend that the federal 
government had any opinion with respect to the 
adjudication of claims arising out of the events of the 
Armenian Genocide.  Nor did the Ninth Circuit refer 
to any federal statute, executive agreement, or 
Presidential statement regarding any policy with 
respect to the term “Armenian Genocide.”

Without ascertaining any federal policy (or even 
interest) in these areas, the Ninth Circuit was left to 
conduct a highly abstract inquiry into whether 
section 354.4 would interfere with the conduct of 
foreign policy vis-à-vis Turkey — an inquiry for which 
courts are manifestly ill-suited.  Crosby, 530 U.S. at 
385.  This inquiry was based on little more than a 
newspaper story.  The Ninth Circuit’s sole support for 
its conclusion that the U.S. government had any
policy in that area — much less the intention to 
preempt the entire field — was a New York Times
article (which was not even in the record) that 
speculated as to the specific choice of words used by 
President Obama in his annual address 
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commemorating the Armenian Genocide.  App. 18a-
19a; supra at 12-13.5

B. The Ninth Circuit’s “Real Purpose” Test 
Departs from this Court’s Precedent by 
Improperly Discounting California’s 
Legitimate State Interest.  

The Ninth Circuit also misinterpreted this Court’s 
precedent with respect to what constitutes a 
legitimate traditional state interest under the foreign 
affairs doctrine.  In Garamendi, this Court instructed 
courts to consider whether “a State has acted within 
what Justice Harlan called its ‘traditional 
competence.’”  539 U.S. at 419 n.11 (citation omitted). 
The Ninth Circuit has reformulated this inquiry into 
a “real purpose” test that disregards legitimate state 
lawmaking activity as subterfuge when such activity 
concerns events that occurred abroad.

The Ninth Circuit accepted that section 354.4 
regulated insurance, see App. 15a — a field that falls 
squarely within the realm of traditional state 
interests.  Western & S. Life Ins., 451 U.S. at 653-54.  
Nor did the court of appeals disagree that section 
354.4 concerned California’s statute of limitations 

                                           
5 The contrast with Garamendi is revealing.  There, the Court 
considered an analogous statute dealing with the regulation of 
Holocaust-era claims.  Before holding the law preempted as 
conflicting with federal foreign policy, the Court scrutinized 
executive agreements between the United States and foreign 
nations, see 539 U.S. at 405-08, 421, as well as statements of 
high-ranking Administration officials expressing opposition to 
the law and concerns about interference with the international 
claims-resolution mechanism established under these 
agreements, id., 411-12. 
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and forum selection, see App. 19a — another 
quintessential state function.  Sun Oil, 486 U.S. at 
728-29.  Nevertheless, the court declared that it 
“must look further to determine the ‘real purpose of 
the state law.’”  App. 15a (quoting Von Saher, 592 
F.3d, at 964 (emphasis added).  Because section 354.4 
“applies only to a certain class of insurance policies,” 
“specifies a certain class of people,” and is intended to 
provide Armenian Genocide victims a “forum in 
which to resolve their claims,” the Ninth Circuit 
concluded that “the real purpose of section 354.4 is to 
provide potential monetary relief and a friendly 
forum for those who suffered from certain foreign 
events.”  App. 15a-16a.  Therefore, the Ninth Circuit 
held, section 354.4 “does not concern an area of 
traditional state responsibility,” and is subject to field 
preemption analysis.  App. 17a. 

This conclusion cannot be squared with 
Garamendi.  There, this Court examined the strength 
of the asserted state interest in order to weigh it 
against the conflicting federal policy.  Garamendi, 
539 U.S. at 425-26; see also id. at 419 n.11 (a conflict 
with federal policy must be “of a clarity or 
substantiality that would vary with the strength or 
the traditional importance of the state concern 
asserted”).  In examining the California state statute 
regulating disclosure of European Holocaust-era 
insurance policies, the Garamendi Court concluded 
that the state interest behind the statute was 
relatively “weak[],” given the law’s exclusive focus on 
Holocaust claims.  Id. at 425-26.  But acknowledging 
that a state interest is weak is not the same as 
finding it to be non-existent.  Garamendi did not, as 
the Ninth Circuit erroneously believed, “reject[] the 
contention that the statute concerned a traditional 
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state responsibility.”  App. 12a.  The Court only spoke 
about the strength of the asserted state interest in 
insurance regulation — a factor to be considered in 
the course of conflict preemption analysis.  See 
Garamendi, 539 U.S. at 425–26 (noting the “weakness
of the State’s interest” and that “the State’s claim is 
not a strong one”) (emphasis added).  Indeed, the fact 
that the Garamendi Court employed conflict 
preemption analysis indicates that it found the 
Holocaust insurance law to have a legitimate state 
interest, even if a relatively weak one.  The new rule 
espoused by the Ninth Circuit — that an 
acknowledged traditional state interest is negated 
entirely if the state statute deals with a subset of a 
traditional concern that relates to foreign events or 
claims — is irreconcilable with Garamendi.

The Ninth Circuit opined that the “real purpose of 
section 354.4 is to provide potential monetary relief 
and a friendly forum for those who suffered from 
certain foreign events,” App. 16a; but this purpose is 
still within the realm of traditional state competence.  
See Burger King Corp. v. Rudzewicz, 471 U.S. 462, 
473 (1985) (“A State generally has a ‘manifest 
interest’ in providing its residents with a convenient 
forum for redressing injuries inflicted by out-of-state 
actors.”) (citations omitted). 

Nor did the California legislature hide this 
purpose.  The legislature specifically found that 
“thousands of Armenian Genocide survivors and the 
heirs of Armenian Genocide victims are residents or 
citizens of the State of California [who] have, too 
often, been deprived of their entitlements to benefits 
under insurance policies issued in Europe and Asia 
by insurance companies prior to, and during the 
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period of time of, the Armenian Genocide.”  Sen. Bill 
No. 1915 § 1(b); supra at 5.  Thus, California 
determined that it had an actual, legitimate state 
interest in providing a means for its citizens and 
residents to pursue entitlements to insurance 
benefits.  The Ninth Circuit improperly labeled this 
interest as illegitimate merely because the events 
that caused harm to these California residents 
occurred abroad.

Based on this fundamental misreading of 
Garamendi, the Ninth Circuit fashioned the curious 
rule that if the purpose of a state statute brushes 
against foreign affairs, the law automatically falls 
outside an area of traditional state responsibility 
(and becomes liable to potential field preemption).  
This rule has dangerous implications in today’s 
exceedingly globalized and interconnected world, 
where states often address specific problems caused 
to their residents by events that occurred abroad or 
that implicate foreign affairs.  See, e.g., Richard B. 
Bilder, The Role of States and Cities in Foreign 
Relations, 83 Am. J. Int’l L. 821, 821–22 (1989) 
(“State and local governments are currently involved 
in a wide variety of activities with international 
aspects, ramifications or consequences.”); Douglas A. 
Kysar and Bernadette A. Meyler, Changing Climates: 
Adapting Law and Policy to a Transforming World, 
55 UCLA L. Rev. 1621 (2008) (analyzing California’s 
greenhouse gas emissions trading system and its 
nexus to foreign affairs).  The “growing state and 
local involvement in issues related to foreign affairs 
is not an attempt to invade or usurp federal 
prerogatives but simply the adaptation of American 
politics and federalism to a changing world in which 
the line between national and state or local concerns 
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is much less clear than when the Republic was 
founded.”  Bilder, supra, at 828; see also Green 
Mountain Chrysler Plymouth Dodge Jeep v. Crombie, 
508 F. Supp. 2d 295, 392–397 (D. Vt. 2007) 
(upholding Vermont’s greenhouse gas emissions 
regulations against a foreign affairs preemption 
challenge). 

The Ninth Circuit’s decision is a dramatic 
subversion of the traditional state-interest inquiry 
under the foreign affairs doctrine.  The Ninth 
Circuit’s approach, which is now entrenched in an en 
banc decision, permits courts to disregard legitimate 
state interests and to hold state laws effectuating 
these interests preempted, in the absence of any 
conflict with federal foreign affairs policy or even any 
affirmative indication that the federal government 
wishes to preempt the field.  This Court should 
intervene to restore conformity with the precedent it 
announced in Garamendi.

C. The Ninth Circuit Unwarrantedly 
Expanded the Foreign Affairs Doctrine, in 
Contravention of this Court’s Precedent.

Even if the field preemption analysis were 
appropriate in this case, the Ninth Circuit 
unwarrantedly expanded this doctrine, in 
contravention of this Court’s precedents.  This 
Court’s intervention is urgently needed to safeguard 
additional state laws from being invalidated under 
this ill-conceived approach.

In finding field preemption, the Ninth Circuit 
relied exclusively on this Court’s decision in
Zschernig.  App. 17a-19a.  This Court has not applied 
the doctrine of field preemption to invalidate a state 
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law in over forty years since it decided Zschernig.  See 
Garamendi, 539 U.S. at 439 (Ginsburg, J., 
dissenting).  Indeed, four Members of this Court in 
Garamendi expressly cautioned against 
“resurrect[ing]” Zschernig as a precedent of broad 
applicability, noting that “[Zschernig] ‘represents the 
Court’s reaction to a particular regulatory statute, 
the operation of which intruded extraordinarily 
deeply into foreign affairs.’”  Garamendi, 539 U.S. at 
440 (Ginsburg, J., joined by JJ. Stevens, Scalia, and 
Thomas, dissenting) (citation omitted).

The decision below not only “resurrects” 
Zschernig, but broadens it beyond recognition.  First, 
the Ninth Circuit’s decision cannot be reconciled with 
the settled principles of field preemption, which is 
how the Garamendi Court explained the majority 
opinion in Zschernig.  See Garamendi, 539 U.S. at 
419-20 & n.11.  Under field preemption, a “state law 
is pre-empted where it regulates conduct in a field 
that Congress intended the Federal Government to 
occupy exclusively.”  English, 496 U.S. at 79; see also 
Crosby, 530 U.S. at 373 (“When Congress intends 
federal law to ‘occupy the field,’ state law in that area 
is preempted.”) (quoting California v. ARC Am. Corp., 
490 U.S. 93, 100 (1989)).  Furthermore, federal intent 
to preempt an entire field will not be inferred lightly.  
See Gade v. National Solid Wastes Management 
Ass’n, 505 U.S. 88, 98 (1992) (plurality opinion) (field 
preemption is appropriate “where the scheme of 
federal regulation is ‘so pervasive as to make 
reasonable the inference that Congress left no room 
for the States to supplement it’”) (quoting, inter alia, 
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 
(1947)); Florida Lime & Avocado Growers v. Paul, 
373 U.S. 132, 142 (1963) (“federal regulation of a field 



- 29 -

… should not be deemed preemptive of state 
regulatory power in the absence of persuasive 
reasons”); see generally 1 L. Tribe, American 
Constitutional Law 1205 (3d ed. 2000) (“federal 
occupation of a field will not be lightly inferred”).6

Here, by contrast, the federal Executive (much 
less, Congress) gave no indication of any intent to 
occupy the field of foreign policy dealing with the 
adjudication of claims arising out of the Armenian 
Genocide.  Yet, the federal Executive knows well how 
to preempt state laws that intrude upon the 
President’s well-recognized “foreign affairs authority 
to resolve claims disputes with foreign nations.”  
Medellín v. Texas, 552 U.S. 491, 530 (2008).  Indeed, 
in enacting section 354.4 the California legislature 
expressly considered “the apparent lack of a federal 
policy in place to address outstanding insurance 
claims owed to victims of the Armenian Genocide.”  
Cal. Assembly Committee on Judiciary, Analysis of 
Sen. Bill No. 1915 at 6 (Aug. 7, 2000), 
http://www.leginfo.ca.gov.  Where the federal 
government left a particular field unregulated, “pre-

                                           
6  Field preemption generally applies in the context of 
congressional action or action pursuant to congressionally 
delegated authority.  Louisiana Public Service Comm’n v. FCC, 
476 U.S. 355, 368-69 (1986).  The absence of Congressional 
activity counsels even greater care, to ensure that a state law is 
invalidated only when the federal Executive affirmatively 
reserved the specific field for itself.  In Garamendi, this Court 
expressly found a federal Executive preference for how 
Holocaust-era insurance claims should be resolved.  539 U.S. at 
20-25.  Here, the federal Executive has taken no action, nor 
expressed any preference for how Armenian Genocide-era 
insurance claims should be resolved. 
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emption, if it is intended, must be explicitly stated.”  
Puerto Rico Dep’t of Consumer Affairs v. Isla 
Petroleum Corp., 485 U.S. 495, 504 (1988).

Nor did the Ninth Circuit examine whether the 
federal government had indicated any intention that 
states should refrain from referring to the atrocities 
committed against members of the Armenian 
community in the Ottoman Empire as the “Armenian 
Genocide.”  Instead, invoking Zschernig, the Ninth 
Circuit simply asserted that section 354.4 “expresses 
a distinct political point of view on a specific matter 
of foreign policy” by “impos[ing] the politically 
charged label of ‘genocide’ on the actions of the 
Ottoman Empire (and, consequently, present-day 
Turkey) and express[ing] sympathy for ‘Armenian 
Genocide victim[s].’”  App. 17a.7

But there is evidence that the federal executive 
and legislative branches have, at times, favored the 
recognition of the Armenian Genocide.  As the Ninth 
Circuit panel opinion noted, the House of 
Representatives has passed several resolutions 
commemorating “a day of remembrance for all 
victims of genocide, especially those of Armenian 
ancestry.”  App. 53a-54a (quoting H.J. Res. 148, 94th 
Con. (1975); H.J. Res. 247, 98th Cong. (1984)).  
Similarly, President Reagan has expressly referred to 
“‘the genocide of the Armenians,’” App. 54a, and 
Presidents Clinton and Obama “used terms virtually 

                                           
7 Under the Ninth Circuit’s logic, any state law referring, for 
example, to either the Holocaust in the Nazi-occupied Europe or 
the Khmer Rouge “killing fields” in Cambodia would be 
“impos[ing] the politically charged label of ‘genocide’” upon the 
present-day governments of Germany or Cambodia.
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indistinguishable from ‘Armenian Genocide,’” App. 
54a (citing 1 Pub. Papers 617 (Apr. 24, 1998); 
Statement of President Barack Obama on Armenian 
Remembrance Day (Apr. 24, 2009)).8

The Ninth Circuit also ignored the fact that 
around forty states have expressly recognized the 
Armenian Genocide and enacted laws or resolutions 
referring to it by that name.  The federal government 
has never expressed any view on these laws and 
resolutions, much less objected to them.  See 
App. 54a-55a (citing state laws and proclamations); 
Br. of Amici Curiae Armenian Bar Ass’n, et al., in 
Supp. of Response to Pet’n for Rehearing En Banc, 
Movsesian v. Victoria Versicherung AG, No. 07-56722 
(9th Cir. Feb. 11, 2011), Addendum A (listing selected 
state laws, resolutions, and proclamations); supra
at 13.  Indeed, subsequent to the decision below, 
President Obama commended states for 
commemorating “the brutal[] massacre[] [of 
Armenians] in the waning days of the Ottoman 
Empire.”  Statement by the President on Armenian 
Remembrance Day (Apr. 24, 2012), http://
www.whitehouse.gov / the-press-office / 2012/04/24/
statement-president-armenian-remembrance-day.

                                           
8  Indeed, the Ninth Circuit’s sole reference to any potential 
federal policy on the issue is the observation offered by the New 
York Times that, in 2010 “President Obama was careful to avoid 
using the word ‘genocide’ during a commemorative speech in an 
attempt to ‘avoid alienating Turkey.’”  App. 19a (citation 
omitted).  Not only is the Ninth Circuit’s decision to deduce any 
federal preemptive intention from a newspaper article outside 
the record unprecedented, but President Obama used a term 
“virtually indistinguishable from ‘Armenian Genocide’” in a 
similar address only a year earlier.  App. 54a; supra at 12-13.
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The Ninth Circuit’s conclusion that section 354.4 
would “require a highly politicized inquiry into the 
conduct of a foreign nation,” App. 18a (citing 
Zschernig, 389 U.S. at 435-36), is a similarly 
unwarranted extension of that precedent.  The Ninth 
Circuit conjectured that because section 354.4’s 
definition of an “Armenian Genocide victim” included, 
inter alia, a person who “‘escaped to avoid 
persecution’” during the period from 1915 to 1923, 
“[c]ourts applying this provision may therefore have 
to decide whether the policyholder ‘escaped to avoid 
persecution.’”  App. 18a (quoting Cal. Civ. Proc. Code 
§ 354(a)(1)).  Zschernig, however, invalidated the 
Oregon probate statutory scheme because “the 
Oregon law in practice had invited ‘minute inquiries
concerning the actual administration of foreign law’ 
and so was providing occasions for state judges to 
disparage certain foreign regimes, employing the 
language of the anti-Communism prevalent here at 
the height of the Cold War.’”  Garamendi, 539 U.S. at 
417 (quoting Zschernig, 389 U.S. at 435, 440 
(emphasis added); see also Garamendi, 539 U.S. at 
439 (Ginsburg, J., dissenting) (the Oregon law 
“required Oregon courts to ‘launc[h] inquiries into the 
type of governments that obtain in particular foreign 
nations,’ rendering ‘unavoidable judicial criticism of 
nations established on a more authoritarian basis 
than our own’”) (quoting Zschernig, 389 U.S. 434, 
440) (emphasis added).

Importantly, the Zschernig Court acknowledged 
that, under its precedent of Clark v. Allen, 331 U.S. 
503 (1947), the Oregon law was constitutional on its 
face.  Zschernig, 389 U.S. at 432; see also Garamendi, 
539 U.S. at 417; id. at 439 (Ginsburg, J., dissenting).  
Rather, it was the constant actual criticism of the 
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Oregon statute as applied that had a “direct impact 
upon foreign relations” and threatened to “impair the 
effective exercise of the Nation’s foreign policy.”  
Zschernig, 389 U.S. at 440-41.  For this reason, 
Zschernig is associated with the instances “when a 
state action ‘reflect[s] a state policy critical of foreign 
governments and involve[s] sitting in judgment on 
them.’”  Garamendi, 539 U.S. at 439 (Ginsburg, J., 
dissenting) (quoting Louis Henkin, Foreign Affairs 
and the United States Constitution 164 (2d ed. 1996)).  

By contrast, section 354.4 involves no similar 
“highly politicized inquiry” into the conduct of 
modern Turkey.  There is no record of any judicial 
criticism of present-day Turkey.  Under the rationale 
of Clark v. Allen, section 354.4 is facially 
constitutional.  Section 354.4 takes no position on any 
contemporary foreign government and requires no 
assessment of any foreign regime.9

                                           
9  The Ninth Circuit pointed to Turkey’s negative reaction 
against a French law that “criminaliz[ed] denial of the 
‘Armenian Genocide.’”  App. 18a-19a (citing Turkey retaliates 
over French ‘genocide’ bill, BBC, Dec. 22, 2011).  Not only is this 
law dramatically different from section 354.4, since it may
conceivably subject Turkish officials to criminal prosecution, but 
this Court has repeatedly refused to consider official foreign 
protests as a basis for interpreting the scope of federal law.  See, 
e.g., Breard v. Greene, 523 U.S. 371, 374-78 (1998) (per curiam) 
(upholding state right to execute a foreign national despite a 
vigorous foreign protest); Federal Republic of Germany v. United 
States, 526 U.S. 111 (1999) (per curiam) (same); Barclays Bank, 
512 U.S. at 324-29 (foreign government protests against 
California tax are irrelevant to foreign dormant commerce 
clause analysis).  It would be distinctly odd to hold a state law 
preempted based on a foreign government’s protest against a 
different law enacted by another foreign government.
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The inquiry into whether a specific individual 
“died, was deported, or escaped to avoid persecution” 
during the first two decades of the twentieth century 
is a straightforward factual inquiry into historical 
events; it is not a warrant to conduct “minute 
inquiries” into another country’s current political 
system and administration of justice.  Various state 
statutes require state courts to determine — without 
any apparent affront to the uniformity of the Nation’s 
foreign policy — whether a specific individual 
suffered persecution abroad before receiving a specific 
benefit.  See, e.g., Cal. Educ. Code § 76141(c)(1) 
(exempting any student who “is a victim of 
persecution … in the country in which the student is 
a citizen” from nonresident community college tuition 
fees); Ariz. Rev. Stat. § 43-1030 (granting tax 
deductions to victims of “persecution … by Nazi
Germany or any other Axis regime”); Iowa Code 
§ 217.39 (same); R.S. Mo. § 143.127 (authorizing a tax 
exclusion for victims of the Nazi persecution); N.Y. 
C.L.S. Tax. § 13 (allowing exemptions for reparations 
paid to victims of “persecution by the Nazi Regime”).

Congress has expressly authorized states to enact 
laws prohibiting genocide, thereby authorizing 
inquiries into whether a particular conduct that 
occurred abroad constitutes genocide.  18 U.S.C. 
§ 1092.  This Congressional authorization for states 
to criminally prosecute genocidaires found within 
their borders — and thereby necessitating an inquiry 
into whether a genocide indeed has taken place in a 
foreign nation — cannot be reconciled with the Ninth 
Circuit’s conclusion that such an inquiry would 
necessarily intrude upon the federal Executive’s 
exclusive authority.
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If left uncorrected, the Ninth Circuit’s erroneous 
application of Zschernig — which is now entrenched 
in an en banc decision — risks invalidating numerous 
state laws that threaten no “impair[ment to] the 
effective exercise of the Nation’s foreign policy.”  
Zschernig, 389 U.S. at 440.  Many states, aside from 
California, have laws requiring education instruction 
about the Armenian Genocide.  See, e.g., Cal. Educ. 
Code § 52740(a)(2) (requiring “provi[sion] of 
educational materials to schools” concerning “[t]he 
Armenian Genocide”); 104 Ill. L.C.S. 5 School Code 
§ 27-20.3 (same); R.I. Gen. Laws § 16-22-22 (same).  
Yet, under the Ninth Circuit’s rationale, these laws 
should be categorically preempted as “express[ing] a 
distinct political point of view on a specific matter of 
foreign policy.”  App. 17a.10

Nor will the mischief caused by the Ninth 
Circuit’s erroneous opinion be limited solely to laws 
concerning the Armenian Genocide.  State courts are 
routinely called to make determinations regarding 
the administration of justice in foreign nations.  
Thus, the forum non conveniens doctrine often 
requires state courts to determine whether the 
alternative forum in a foreign country would provide 
the parties with due process of law.  See, e.g., Guimei 
v. Gen. Electric Co., 172 Cal. App. 4th 689, 697 
(2009); cf. Piper Aircraft Co. v. Reyno, 454 U.S. 235, 

                                           
10  Since these laws impose substantive requirements, they 
would not be saved by the Ninth Circuit’s purported exemption 
for commemorative resolutions.  App. 19a n.5.  Nor it is clear 
why, on the Ninth Circuit’s reasoning, Turkey would remain 
blithely unconcerned, and federal foreign policy unaffected, by 
state resolutions expressly condemning as genocide the same 
events as those giving rise to the claims revived by section 354.4.
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254 (1981) (under the forum non conveniens analysis, 
a court must determine whether “the remedy 
provided by the alternative forum is so clearly 
inadequate or unsatisfactory that it is no remedy at 
all”).  Similarly, when deciding whether to enforce a 
judgment rendered by a foreign court, state courts 
must inquire whether “[t]he judgment was rendered 
under a political system that does not provide 
impartial tribunals or procedures compatible with the 
requirements of due process of law.”  Cal. Civ. Proc. 
Code § 1716(b)(1).  See, e.g., Panama Processes, S.A. 
v. Cities Serv. Co., 796 P.2d 276, 283 (Okla. Sup. Ct. 
1990) (“a state is not required to give effect to foreign 
judicial proceedings grounded on policies which do 
violence to its own fundamental interests”); see 
generally Hilton v. Guyot, 159 U.S. 113, 202-03 (1895) 
(a court must ascertain whether the foreign judgment 
was rendered “under a system of jurisprudence likely 
to secure an impartial administration of justice … 
and there is nothing to show either prejudice in the 
court or in the system of laws under which it was 
sitting”).  Under the Ninth Circuit’s reasoning, these 
laws risk preemption.  See also Zschernig, 389 U.S. at 
461-62 (Harlan, J., concurring in result) (expressing 
concern that, under the Zschernig majority’s 
rationale, the Uniform Foreign Money-Judgment 
Recognition Act and the common law rule that “the 
tort law of a foreign country will not be applied if that 
country is shown to be uncivilized” risk preemption) 
(footnotes omitted).

This Court should grant certiorari to correct the 
Ninth Circuit’s unwarranted expansion of the field 
preemption doctrine in foreign affairs.
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CONCLUSION

The petition for a writ of certiorari should be 
granted.
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Appeal from the United States District Court for 
the Central District of California, Christina A. 
Snyder, District Judge, Presiding. D.C. No. CV–03–
09407–CAS–JWJ.

Kathryn Lee Boyd, Schwarcz, Rimberg, Boyd & 
Rader, LLP, Los Angeles, CA; Mark J. Geragos, 
Geragos & Geragos, APC, Los Angeles, CA; and 
Richard L. Kellner, Kabateck Brown Kellner LLP, 
Los Angeles, CA, for the plaintiffs-appellees.

David M. Balabanian, Bingham McCutchen LLP, 
San Francisco, CA; David Saltzman, Saltzman & 
Evinch, PC, Washington, D.C.; Marco Simons, 
Earthrights International, Washington, D.C.; 
Antonette Benita Cordero, Deputy Attorney General, 
Los Angeles, CA; and Igor V. Timofeyev, Paul 
Hastings LLP, Washington, D.C., for the amici 
curiae.

Before: ALEX KOZINSKI, Chief Judge, MARY M. 
SCHROEDER, STEPHEN REINHARDT, SIDNEY R. 
THOMAS, BARRY G. SILVERMAN, SUSAN P. 
GRABER, M. MARGARET MCKEOWN, RAYMOND 
C. FISHER, RICHARD A. PAEZ, JOHNNIE B. 
RAWLINSON, and SANDRA S. IKUTA, Circuit 
Judges.

OPINION

GRABER, Circuit Judge:

Section 354.4 of the California Code of Civil 
Procedure vests California courts with jurisdiction 
over certain insurance claims brought by “Armenian 
Genocide victim[s]” and extends the statute of 
limitations for such claims. Under that statute, 
individual Plaintiffs, including Vazken Movsesian, 
filed this class action against various insurers. One of 
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the defendant insurance companies filed a Federal 
Rule of Civil Procedure 12(b)(6) motion to dismiss the 
claims, arguing, among other things, that section 
354.4 is preempted under the foreign affairs doctrine. 
See U.S. Const. art. VI, cl. 2 (Supremacy Clause) 
(“This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; and 
all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme 
Law of the Land; and the Judges in every State shall 
be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.”). 
We hold that section 354.4 is preempted and, 
accordingly, reverse the district court’s contrary 
ruling.1

FACTUAL AND PROCEDURAL HISTORY

In 2000, the California legislature enacted section 
354.4, which provides that California courts may 
entertain various insurance claims brought by 
“Armenian Genocide victim[s]” arising out of policies 
issued or in effect between 1875 and 1923. The law 
also extends the statute of limitations for such 
claims. Section 354.4 reads in relevant part:

(a)  The following definitions govern the 
construction of this section:

(1)  “Armenian Genocide victim” means 
any person of Armenian or other ancestry 
living in the Ottoman Empire during the 
period of 1915 to 1923, inclusive, who died, 
was deported, or escaped to avoid 
persecution during that period.

                                           
1 Because we conclude that section 354.4 is preempted, we need 
not and do not reach any other issues.
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(2)  “Insurer” means an insurance provider 
doing business in the state, or whose 
contacts in the state satisfy the 
constitutional requirements for jurisdiction, 
that sold life, property, liability, health, 
annuities, dowry, educational, casualty, or 
any other insurance covering persons or 
property to persons in Europe or Asia at any 
time between 1875 and 1923.

(b)  Notwithstanding any other provision of 
law, any Armenian Genocide victim, or heir 
or beneficiary of an Armenian Genocide 
victim, who resides in this state and has a 
claim arising out of an insurance policy or 
policies purchased or in effect in Europe or 
Asia between 1875 and 1923 from an insurer 
described in paragraph (2) of subdivision (a), 
may bring a legal action or may continue a 
pending legal action to recover on that claim 
in any court of competent jurisdiction in this 
state, which court shall be deemed the 
proper forum for that action until its 
completion or resolution.

(c)  Any action, including any pending action 
brought by an Armenian Genocide victim or 
the heir or beneficiary of an Armenian 
Genocide victim, whether a resident or 
nonresident of this state, seeking benefits 
under the insurance policies issued or in 
effect between 1875 and 1923 shall not be 
dismissed for failure to comply with the 
applicable statute of limitation, provided the 
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action is filed on or before December 31, 
2010.2

In 2003, Movsesian and several other individuals 
filed this class action against Defendants Victoria 
Versicherung AG (“Victoria”), Ergo 
Versicherungsgruppe AG (“Ergo”), and Munchener 
Ruckversicherungs–Gesellschaft Aktiengesellschaft 
AG (“Munich Re”). Munich Re is the parent company 
of Victoria and Ergo. The class consists of persons of 
Armenian descent who claim benefits under 
Defendants’ life insurance policies issued or in effect 
in the Ottoman Empire between 1875 and 1923.

Plaintiffs seek damages from Defendants on 
theories of breach of contract, breach of the covenant 
of good faith and fair dealing, unjust enrichment, and 
constructive trust. Plaintiffs rely on section 354.4 in 
order to bring their claims now. Munich Re moved to 
dismiss all claims, Fed. R. Civ. P. 12(b)(6), arguing 
that section 354.4 is unconstitutional because it 
violates the Due Process Clause of the 14th 
Amendment to the Constitution and because it is 
preempted under the foreign affairs doctrine. Munich 
Re also asserted that it is not a proper defendant and 
that the class members lack standing to bring claims 
under section 354.4.

The district court held that section 354.4 is not 
preempted under the foreign affairs doctrine. It also 
held that the class members have standing to bring 
their claims, that Munich Re is a proper defendant, 
and that section 354.4 does not violate the Due 

                                           
2 In 2011, California revised the law to extend the statute of 
limitations under section 354.4(c) from December 31, 2010, to 
December 31, 2016.
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Process Clause. The court denied Munich Re’s motion 
to dismiss the claims for breach of contract and 
breach of the covenant of good faith and fair dealing, 
but granted Munich Re’s motion to dismiss the unjust 
enrichment and constructive trust claims.

Munich Re filed a motion to certify the district 
court’s order for interlocutory appeal. The district 
court granted the motion and stayed the case. 
Munich Re timely petitioned this court for permission 
to pursue an interlocutory appeal, and we granted 
the petition. On appeal, the parties addressed three 
issues: (1) whether section 354.4 is preempted under 
the foreign affairs doctrine; (2) whether Munich Re is 
a proper defendant; and (3) whether the class 
members have standing to bring their claims. A 
three-judge panel affirmed. Movsesian v. Victoria 
Versicherung AG, 629 F.3d 901 (9th Cir.2010). We 
then took this case en banc, thereby vacating the 
panel’s opinion. Movsesian v. Victoria Versicherung 
AG, No. 671 F.3d 856 (9th Cir.2011).

STANDARD OF REVIEW

We review de novo the district court’s decision on 
a Rule 12(b)(6) motion to dismiss. Pakootas v. Teck 
Cominco Metals, Ltd., 452 F.3d 1066, 1072 (9th 
Cir.2006). Similarly, we review de novo questions of 
law. Id.

DISCUSSION

A. The Foreign Affairs Doctrine and Field Preemption

The Constitution gives the federal government 
the exclusive authority to administer foreign affairs. 
See, e.g., United States v. Pink, 315 U.S. 203, 233
(1942) (“Power over external affairs is not shared by 
the States; it is vested in the national government 
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exclusively.”); Hines v. Davidowitz, 312 U.S. 52, 63
(1941) (“The Federal Government, representing as it 
does the collective interests of the forty-eight states, 
is entrusted with full and exclusive responsibility for 
the conduct of affairs with foreign sovereignties.... 
Our system of government is such that the interest of 
the cities, counties and states, no less than the 
interest of the people of the whole nation, 
imperatively requires that federal power in the field 
affecting foreign relations be left entirely free from 
local interference.”).

Under the foreign affairs doctrine, state laws that 
intrude on this exclusively federal power are 
preempted. Foreign affairs preemption encompasses 
two related, but distinct, doctrines: conflict 
preemption and field preemption. Am. Ins. Ass’n v. 
Garamendi, 539 U.S. 396, 418–20 (2003). Under 
conflict preemption, a state law must yield when it 
conflicts with an express federal foreign policy. See 
id. at 421, (“The exercise of the federal executive 
authority means that state law must give way where, 
as here, there is evidence of clear conflict between the 
policies adopted by the two.”); Von Saher v. Norton 
Simon Museum of Art at Pasadena, 592 F.3d 954, 960 
(9th Cir.2010) (“The Supreme Court has declared 
state laws unconstitutional under the foreign affairs 
doctrine when the state law conflicts with a federal 
action such as a treaty, federal statute, or express 
executive branch policy.”), cert. denied, 131 S. Ct. 
3055 (2011).

But the Supreme Court has made clear that, even 
in the absence of any express federal policy, a state 
law still may be preempted under the foreign affairs 
doctrine if it intrudes on the field of foreign affairs 
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without addressing a traditional state responsibility. 
This concept is known as field preemption or 
“dormant foreign affairs preemption.” Deutsch v. 
Turner Corp., 324 F.3d 692, 709 n.6 (9th Cir. 2003).

In Pink, 315 U.S. at 233, and Hines, 312 U.S. at 
63, the Supreme Court recognized that the 
Constitution implicitly grants to the federal 
government a broad foreign affairs power. See also 
Deutsch, 324 F.3d at 709 (“Because the Constitution 
mentions no general foreign affairs power, and 
because only a few specified powers related to foreign 
affairs are expressly denied the states, one might 
assume that, with certain exceptions, states are free 
to pursue their own foreign policies. This is not, 
however, the case. To the contrary, the Supreme 
Court has long viewed the foreign affairs powers 
specified in the text of the Constitution as reflections 
of a generally applicable constitutional principle that 
power over foreign affairs is reserved to the federal 
government.”). The existence of this general foreign 
affairs power implies that, even when the federal 
government has taken no action on a particular 
foreign policy issue, the state generally is not free to 
make its own foreign policy on that subject.

For example, in Zschernig v. Miller, 389 U.S. 429, 
440–41 (1968), the Supreme Court recognized that, 
even in the absence of any treaty, federal statute, or 
executive order, a state law may be unconstitutional 
if it “disturb[s] foreign relations” or “establish[es] its 
own foreign policy.” There, the Court considered the 
constitutionality of an Oregon probate law that 
imposed conditions under which aliens could receive 
Oregon property by succession or testamentary 
disposition. Id. at 430–31. The state statute provided 
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for escheat unless the nonresident alien could 
demonstrate that the foreign country from which the 
alien came granted various reciprocal rights to 
United States citizens. Id.

The Oregon statute conflicted with no express 
policy of the federal government. Id. at 440–41. 
Indeed, the federal government’s amicus curiae brief 
stated: “The government does not contend that the 
application of the Oregon escheat statute in the 
circumstances of this case unduly interferes with the 
United States’ conduct of foreign relations.” Id. at 434
(internal quotation marks and ellipsis omitted).

But the absence of a conflict did not settle the 
question of preemption. Instead, the Court analyzed 
the purpose and operation of the Oregon statute to 
determine whether it constituted an “intrusion by the 
State into the field of foreign affairs which the 
Constitution entrusts to the President and the 
Congress.” Id. at 432. In order for field preemption to 
apply, the Oregon law had to have “more than some 
incidental or indirect effect in foreign countries.” Id.
at 434 (internal quotation marks omitted).

The Court concluded that application of the 
Oregon law invited courts to conduct detailed 
inquiries into the political systems and conduct of 
foreign nations. Id. at 433–40. In applying the 
statute,

the probate courts of various States have 
launched inquiries into the type of 
governments that obtain in particular 
foreign nations—whether aliens under their 
law have enforceable rights, whether the so-
called “rights” are merely dispensations 
turning upon the whim or caprice of 
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government officials, whether the 
representation of consuls, ambassadors, and 
other representatives of foreign nations is 
credible or made in good faith, whether there 
is in the actual administration in the 
particular foreign system of law any element 
of confiscation.

Id. at 433–34. The application of the law therefore 
required value-laden judgments about the actions 
and policies of foreign nations and the credibility of 
foreign representatives. “As one reads the Oregon 
decisions, it seems that foreign policy attitudes, the 
freezing or thawing of the ‘cold war,’ and the like are 
the real desiderata. Yet they of course are matters for 
the Federal Government, not for local probate 
courts.” Id. at 437–38, (footnote omitted). The Court 
also noted that “[s]uch attitudes are not confined to 
the Oregon courts,” citing a number of decisions from 
other states expressing a desire to keep United States 
money out of the grasp of communist or authoritarian 
nations. Id. at 437 n.8.

Although the Oregon probate statute conflicted 
with no federal law and appeared, at first blush, 
simply to regulate property—a traditional area of 
state responsibility—the Supreme Court held that 
the law was preempted under the foreign affairs 
doctrine. Id. at 440–41. “The statute as construed 
seems to make unavoidable judicial criticism of 
nations established on a more authoritarian basis 
than our own. It seems inescapable that the type of 
probate law that Oregon enforces affects 
international relations in a persistent and subtle 
way.” Id. at 440.
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More than three decades later, in Garamendi, the 
Supreme Court clarified when the application of the 
field preemption doctrine might be appropriate. 
There, the Court addressed the constitutionality of 
California’s Holocaust Victim Insurance Relief Act of 
1999 (“HVIRA”), which required any insurer doing 
business in California to disclose information about 
all policies it sold in Europe between 1920 and 1945. 
Garamendi, 539 U.S. at 401. Although the Court 
ultimately concluded that HVIRA was preempted 
because of a direct conflict with express federal 
policy, the Court also provided valuable insight into 
the doctrine of field preemption. The Court explained:

The two positions [conflict preemption and 
field preemption] can be seen as 
complementary. If a State were simply to 
take a position on a matter of foreign policy 
with no serious claim to be addressing a 
traditional state responsibility, field 
preemption might be the appropriate 
doctrine, whether the National Government 
had acted and, if it had, without reference to 
the degree of any conflict, the principle 
having been established that the 
Constitution entrusts foreign policy 
exclusively to the National Government. 
Where, however, a State has acted within 
what Justice Harlan called its “traditional 
competence,” but in a way that affects 
foreign relations, it might make good sense 
to require a conflict, of a clarity or 
substantiality that would vary with the 
strength or the traditional importance of the 
state concern asserted.



12a

Id. at 419 n.11 (citations omitted). With respect to 
HVIRA, the Court rejected the contention that the 
statute concerned a traditional state responsibility 
merely because it involved insurance. Noting the 
narrow scope of the statute and the nature of the 
legislative findings accompanying it, the Court 
observed that “there is no serious doubt that the state 
interest actually underlying HVIRA is concern for the 
several thousand Holocaust survivors said to be 
living in the State.” Id. at 426. Thus, Garamendi
suggests that, under a field preemption analysis, 
when a state law (1) has no serious claim to be 
addressing a traditional state responsibility and (2) 
intrudes on the federal government’s foreign affairs 
power, the Supremacy Clause prevents the state 
statute from taking effect.

In Von Saher, we applied those principles to a 
California statute that extended the statute of 
limitations for civil actions to recover looted 
Holocaust-era artwork. After concluding that the 
statute, Cal. Civ. Proc. Code § 354.3, did not conflict 
directly with any express federal foreign policy, we 
conducted a thorough field preemption analysis and 
held the statute unconstitutional.

First, we addressed the question whether section 
354.3 concerned an area of traditional state 
responsibility. Von Saher, 592 F.3d at 964–65. We 
acknowledged that the general subject area of the 
statute, the regulation of stolen property, is 
traditionally an area of state responsibility. Id. at 
964. But we did not stop there. Instead, we inquired 
into the “real purpose” of the statute to determine 
whether it concerned an area of traditional state 
responsibility:
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Property, of course, is traditionally regulated 
by the state. But § 354.3 cannot be fairly 
categorized as a garden variety property 
regulation. Section 354.3 does not apply to 
all claims of stolen art, or even all claims of 
art looted in war. The statute addresses only 
the claims of Holocaust victims and their 
heirs. Section 354.3(b).

Courts have consistently struck down state 
laws which purport to regulate an area of 
traditional state competence, but in fact, 
affect foreign affairs. See, e.g., Garamendi,
539 U.S. at 425–26 (rejecting purported state 
interest in regulating insurance business 
and blue sky laws); Crosby[ v. Nat’l Foreign 
Trade Council], 530 U.S. [363,] 367, 373 n.7
(2000) (rejecting purported state interest in 
taxing and spending); Zschernig v. Miller,
389 U.S. 429, 437–38 (1968) (rejecting 
purported state interest in regulating 
descent of property); Deutsch, 324 F.3d at 
707 (rejecting purported state interest in 
procedural rules).

The Garamendi Court in dicta rejected the 
“traditional state interests” advanced by 
California in support of HVIRA, finding 
instead that the real purpose of the state law 
was the “concern for the several thousand 
Holocaust survivors said to be living in the 
state.” Garamendi, 539 U.S. at 426. Though 
§ 354.3 purports to regulate property, an 
area traditionally left to the states, like 
HVIRA, § 354.3‘s real purpose is to provide 
relief to Holocaust victims and their heirs.
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Von Saher, 592 F.3d at 964 (parallel citations 
omitted). We concluded that, although the statute’s 
goal of providing relief to Holocaust victims was 
laudable, “[i]n so doing, California can make ‘no 
serious claim to be addressing a traditional state 
responsibility.’ “ Id. at 965 (quoting Garamendi, 539 
U.S. at 419 n. 11).

We then turned to the question whether section 
354.3 intruded on a power expressly or impliedly 
reserved by the Constitution to the federal 
government. Id. at 965–68. Section 354.3 attempted 
to provide redress for wartime wrongs, and “[t]he 
legislative findings accompanying the statute 
repeatedly reference the ‘Nazi regime,’ ‘Nazi 
persecution,’ and ‘the many atrocities’ the Nazis 
committed.” Id. at 966. The application of the statute 
would often entail inquiry into the reparation efforts 
of foreign nations, which itself would involve an 
examination of underlying allegations of Nazi 
transgressions. Id. at 967. We ultimately concluded 
that section 354.3 intruded on the federal 
government’s power to make and resolve war, holding 
that the federal government’s failure to act did not 
“justify California’s intrusion into a field occupied 
exclusively by the federal government.” Id. at 965–68.

Field preemption is a rarely invoked doctrine. Id.
at 963. Supreme Court jurisprudence makes clear, 
however, that field preemption may be appropriate 
when a state intrudes on a matter of foreign policy 
with no real claim to be addressing an area of 
traditional state responsibility. We followed that 
guidance in Von Saher, and we must follow it here.
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B. The Constitutionality of Section 354.4

Keeping in mind the principles that we have just 
articulated, we now address the constitutionality of 
section 354.4.

1. Section 354.4 does not concern an area of 
traditional state responsibility.

Plaintiffs argue that section 354.4 concerns an 
area of traditional state responsibility because it 
regulates insurance. But, as we noted in Von Saher,
the required inquiry cannot begin and end, as 
Plaintiffs suggest, with the area of law that the state 
statute addresses. 592 F.3d at 964–65. On the 
contrary, we must look further to determine the “real 
purpose of the state law.” Id. at 964; see also 
Garamendi, 539 U.S. at 425–26 (rejecting purported 
state interest in regulating insurance business and 
blue sky laws, and concluding that the real purpose of 
the statute was to provide redress for Holocaust 
victims); Von Saher, 592 F.3d at 964 (“Though § 354.3 
purports to regulate property, an area traditionally 
left to the states, like HVIRA, § 354.3‘s real purpose 
is to provide relief to Holocaust victims and their 
heirs.”); cf. Zschernig, 389 U.S. at 440 (“The several 
States, of course, have traditionally regulated the 
descent and distribution of estates. But those 
regulations must give way if they impair the effective 
exercise of the Nation’s foreign policy.”).

Here, the text and legislative history of section 
354.4 leave no doubt that the law “cannot be fairly 
categorized as a garden variety” insurance 
regulation. Von Saher, 592 F.3d at 964. Section 354.4 
is not a neutral law of general application. It applies 
only to a certain class of insurance policies (those 
issued or in effect in Europe and Asia between 1875 
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and 1923) and specifies a certain class of people 
(“Armenian Genocide” victims and their heirs) as its 
intended beneficiaries. See Garamendi, 539 U.S. at 
425–26 (“But, quite unlike a generally applicable 
‘blue sky’ law, HVIRA effectively singles out only 
policies issued by European companies, in Europe, to 
European residents, at least 55 years ago. Limiting 
the public disclosure requirement to these policies 
raises great doubt that the purpose of the California 
law is an evaluation of corporate reliability in 
contemporary insuring in the State.” (citations 
omitted)). And, just as in Garamendi, the legislative 
findings accompanying the statute plainly reveal its 
true purpose.3 See S.1915 § 1(c), 1999–2000 Reg. 
Sess. (Cal.2000) (“It is the specific intent of the 
Legislature to ensure that Armenian Genocide 
victims and their heirs be permitted to have an 
expeditious, inexpensive, and fair forum in which to 
resolve their claims....”); Garamendi, 539 U.S. at 426
(“Indeed, there is no serious doubt that the state 
interest actually underlying HVIRA is concern for the 
several thousand Holocaust survivors said to be 
living in the State. § 13801(d) (legislative finding that 
roughly 5,600 documented Holocaust survivors reside 
in California).”).

Thus, it is clear that the real purpose of section 
354.4 is to provide potential monetary relief and a 
friendly forum for those who suffered from certain 
foreign events.4 This is precisely the same purpose 

                                           
3 We need not and do not decide how courts might determine the 
real purpose of a statute when that purpose is not apparent 
from the legislative findings and scope of the statute.
4 We express neither agreement nor disagreement with the 
California legislature’s viewpoint. We simply observe that 
California’s main goal in enacting section 354.4 was to provide 
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underlying HVIRA, the statute held unconstitutional 
in Garamendi, and section 354.3, the state law held 
preempted in Von Saher. As Garamendi and Von 
Saher make clear, that goal, however laudable it may 
be, “is not an area of ‘traditional state responsibility,’ 
and the statute is therefore subject to a field 
preemption analysis.” Von Saher, 592 F.3d at 965; see 
also Garamendi, 539 U.S. at 425–26 (noting the 
weakness of the state’s interest in vindicating the 
insurance claims of Holocaust survivors). In sum, 
section 354.4 does not concern an area of traditional 
state responsibility.

2. Section 354.4 intrudes on the federal government’s 
foreign affairs power.

We turn, finally, to the question whether section 
354.4 intrudes on a power expressly or impliedly 
reserved to the federal government. We conclude that 
section 354.4 intrudes on the federal government’s 
exclusive power to conduct and regulate foreign 
affairs.

Section 354.4 has “more than some incidental or 
indirect effect” on foreign affairs. Zschernig, 389 U.S. 
at 434. The statute expresses a distinct political point 
of view on a specific matter of foreign policy. It 
imposes the politically charged label of “genocide” on 
the actions of the Ottoman Empire (and, 
consequently, present-day Turkey) and expresses 
sympathy for “Armenian Genocide victim[s].” Cal.
Civ. Proc. Code § 354.4. The law establishes a 
particular foreign policy for California—one that 
decries the actions of the Ottoman Empire and seeks 

                                                                                          
redress for individuals who were, in its view, victims of a foreign 
genocide, and that that goal falls outside the realm of traditional 
insurance regulation.
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to provide redress for “Armenian Genocide victim[s]” 
by subjecting foreign insurance companies to lawsuits 
in California. See id.; Zschernig, 389 U.S. at 441 
(holding that, even in the absence of a conflicting 
federal policy, a state may violate the constitution by 
“establish[ing] its own foreign policy”).

Furthermore, the statute’s jurisdictional grant is 
predicated on a determination that the claim is 
brought by an “Armenian Genocide victim, or heir or 
beneficiary of an Armenian Genocide victim.” Cal.
Civ. Proc. Code § 354.4(b). “ ‘Armenian Genocide 
victim’ means any person of Armenian or other 
ancestry living in the Ottoman Empire during the 
period of 1915 to 1923, inclusive, who died, was 
deported, or escaped to avoid persecution during that 
period.” Id. § 354.4(a)(1). Courts applying this 
provision may therefore have to decide whether the 
policyholder “escaped to avoid persecution,” id., which 
in turn would require a highly politicized inquiry into 
the conduct of a foreign nation, see Zschernig, 389 
U.S. at 435–36 (finding  preempted an Oregon statute 
that invited courts to engage in highly politicized 
analysis of foreign nations’ governments and 
conduct).

The passage of nearly a century since the events 
in question has not extinguished the potential effect 
of section 354.4 on foreign affairs. On the contrary, 
Turkey expresses great concern over the issue, which 
continues to be a hotly contested matter of foreign 
policy around the world. See, e.g., Turkey retaliates 
over French ‘genocide’ bill, BBC, Dec. 22, 2011 
(reporting that the Turkish prime minister 
announced measures against France after the French 
National Assembly passed a bill criminalizing denial 
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of the “Armenian Genocide”); Peter Baker, Obama 
Marks Genocide Without Saying the Word, N.Y. 
Times, Apr. 25, 2010, at A10 (noting that President 
Obama was careful to avoid using the word 
“genocide” during a commemorative speech in an 
attempt to “avoid alienating Turkey, a NATO ally, 
which adamantly rejects the genocide label”).

In conclusion, section 354.4 expresses a distinct 
point of view on a specific matter of foreign policy. Its 
effect on foreign affairs is not incidental; rather, 
section 354.4 is, at its heart, intended to send a 
political message on an issue of foreign affairs by 
providing relief and a friendly forum to a perceived 
class of foreign victims. Nor is the statute merely 
expressive.5 Instead, the law imposes a concrete 
policy of redress for “Armenian Genocide victim[s],” 
subjecting foreign insurance companies to suit in 
California by overriding forum-selection provisions 
and greatly extending the statute of limitations for a 
narrowly defined class of claims. Thus, section 354.4 
“has a direct impact upon foreign relations and may 
well adversely affect the power of the central 
government to deal with those problems.” Zschernig,
389 U.S. at 441. Section 354.4 therefore intrudes on 
the federal government’s exclusive power to conduct 
and regulate foreign affairs.

CONCLUSION

Because California Code of Civil Procedure 
section 354.4 does not concern an area of traditional 
state responsibility and intrudes on the field of 

                                           
5 We need not and do not offer any opinion about California’s 
ability to express support for Armenians by, for example, 
declaring a commemorative day.
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foreign affairs entrusted exclusively to the federal 
government, we hold that section 354.4 is preempted. 
We remand the case to the district court with 
instructions to dismiss all claims revived by that 
statute.

REVERSED and REMANDED with instructions.
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Appeal from the United States District Court for 
the Central District of California, Christina A. 
Snyder, District Judge, Presiding. D.C. No. CV-03-
09407-CAS-JWJ.

Before: HARRY PREGERSON, D.W. NELSON 
and DAVID R. THOMPSON, Circuit Judges.

Opinion by Judge THOMPSON; Dissent by Judge 
PREGERSON.

THOMPSON, Senior Circuit Judge:

Section 354.4 of the California Code of Civil 
Procedure extends the statute of limitations until 
2010 for claims arising out of life insurance policies 
issued to “Armenian Genocide victim[s].” Cal. Civ.
Proc. Code § 354.4(c) (West 2006). The primary issue 
in this appeal is whether § 354.4 interferes with the 
national government’s conduct of foreign relations. 
We conclude that it does, and accordingly, we hold 
that the California statute is preempted. The district 
court’s order denying the Rule 12(b)(6) motion to 
dismiss is reversed. 

I.  Background

In 2000, the California Legislature enacted 
Senate Bill 1915, which amended California’s Code of 
Civil Procedure to provide California courts with 
jurisdiction over certain classes of claims arising out 
of insurance policies that were held by “Armenian 
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Genocide victim[s].” Sen. Bill No. 1915 (1999-2000 
Reg. Sess.), 2000 Cal. Legis. Serv. 543 (West 2000), 
codified at Cal. Civ. Proc. Code § 354.4. The Bill also 
amended the Code to extend the statute of limitations 
for such claims until December 31, 2010. Id. Section 
354.4, in its entirety, provides:

(a)  The following definitions govern the 
construction of this section:

(1)  “Armenian Genocide victim” means any 
person of Armenian or other ancestry living 
in the Ottoman Empire during the period of 
1915 to 1923, inclusive, who died, was 
deported, or escaped to avoid persecution 
during that period.

(2)  “Insurer” means an insurance provider 
doing business in the state, or whose 
contacts in the state satisfy the 
constitutional requirements for jurisdiction, 
that sold life, property, liability, health, 
annuities, dowry, educational, casualty, or 
any other insurance covering persons or 
property to persons in Europe or Asia at any 
time between 1875 and 1923.

(b)  Notwithstanding any other provision of 
law, any Armenian Genocide victim, or heir 
or beneficiary of an Armenian Genocide 
victim, who resides in this state and has a 
claim arising out of an insurance policy or 
policies purchased or in effect in Europe or 
Asia between 1875 and 1923 from an insurer 
described in paragraph (2) of subdivision (a), 
may bring a legal action or may continue a 
pending legal action to recover on that claim 
in any court of competent jurisdiction in this 
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state, which court shall be deemed the 
proper forum for that action until its 
completion or resolution.

(c) Any action, including any pending action 
brought by an Armenian Genocide victim or 
the heir or beneficiary of an Armenian 
Genocide victim, whether a resident or 
nonresident of this state, seeking benefits 
under the insurance policies issued or in 
effect between 1875 and 1923 shall not be 
dismissed for failure to comply with the 
applicable statute of limitation, provided the 
action is filed on or before December 31, 
2010.

(d)  The provisions of this section are 
severable. If any provision of this section or
its application is held invalid, that invalidity 
shall not affect other provisions or 
applications that can be given effect without 
the invalid provision or application.

In the legislative findings accompanying the 
statute, the Legislature provides formal recognition 
to an “Armenian Genocide”:

The Legislature recognizes that during the 
period from 1915 to 1923, many persons of 
Armenian ancestry residing in the historic 
Armenian homeland then situated in the 
Ottoman Empire were victims of massacre, 
torture, starvation, death marches, and exile. 
This period is known as the Armenian 
Genocide.

Sen. Bill No.1915 at § 1.
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Section 354.4 was modeled after §§ 354.5 and 
354.6, which extended the statute of limitations until 
2010 for Holocaust-era insurance claims and World 
War II slave labor claims, respectively. Sen. Jud. 
Com., analysis of Sen. Bill No. 1915 (1999-2000 Reg. 
Sess.) May 9, 2000, pp. 2, 4. Both of these sister 
statutes have been found unconstitutional, because 
they interfered with the national government’s 
foreign affairs power. Deustch v. Turner, 324 F.3d 
692, 716 (9th Cir.2003) (finding § 354.6 
unconstitutional); Steinberg v. Int. Comm. on 
Holocaust Era Ins. Claims, 133 Cal. App. 4th 689, 34 
Cal. Rptr. 3d 944, 953 (2005) (finding § 354.5 
unconstitutional).

In December 2003, Vazken Movsesian 
(“Movsesian”) filed this class action against Victoria 
Versicherung AG (“Victoria”), Ergo 
Versicherungsgruppe AG (“Ergo”), and Munchener 
Ruckversicherungs-Gesellschaft Aktiengesellschaft 
(“Munich Re”). Movsesian and his fellow class 
members are persons of Armenian descent who claim 
benefits from insurance policies issued by Victoria 
and Ergo. Munich Re is the parent company of 
Victoria and Ergo. Movsesian seeks damages from all 
three companies for breach of written contract, 
breach of the covenant of good faith and fair dealing, 
unjust enrichment, and other related claims. Munich 
Re filed a Rule 12(b)(6) motion to dismiss the claims, 
arguing that the class members lacked standing to 
bring claims under § 354.4, and contending that it 
was not a proper defendant under § 354.4. Munich Re 
also challenged the constitutionality of § 354.4, on the 
grounds that it violated the due process clause of the 
United States Constitution and was preempted under 
the foreign affairs doctrine.
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The district court granted Munich Re’s motion to 
dismiss the claims for unjust enrichment and 
constructive trust, and denied Munich Re’s motion to 
dismiss the claims for breach of contract and breach 
of the covenant of fair dealing. The court held that 
the class members had standing to bring their claims, 
and that Munich Re was a proper defendant under § 
354.4. The court rejected Munich Re’s due process 
challenge, and held that § 354.4 was not preempted 
under the foreign affairs doctrine.

Munich Re filed a motion to certify the district 
court’s order for interlocutory appeal, and to stay the 
action pending appeal. The district court granted the 
motion, and stayed the case. Within the ten-day 
window provided by 28 U.S.C. § 1292(b), Munich Re 
petitioned this court for permission to pursue an 
interlocutory appeal, which we granted.

On appeal, the parties address three issues: first, 
whether § 354.4 is preempted under the foreign 
affairs doctrine; second, whether Munich Re is a 
proper defendant; and third, whether the Plaintiff-
Appellees have standing to bring these claims.1 We 
conclude that § 354.4 impermissibly infringes on the 
federal government’s foreign affairs power, and is 
preempted. We do not reach the other issues.

On December 4, 2008, our court received a letter 
from the Turkish Ambassador via facsimile. Letter 
from Nabi Sensoy, the Turkish Republic’s 
Ambassador to the United States, to Molly Dwyer, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit (December 4, 2008). The letter 
expresses Turkey’s opposition to § 354.4, and urges 

                                           
1 Neither party addresses the due process issue on appeal.
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the court to overturn the California statute. At oral 
argument, Munich Re asked us to take judicial notice 
of the letter; Movsesian objected.

We decline to take judicial notice of the letter, 
because the letter was submitted after-and 
apparently in response to-the district court’s decision. 
See, e.g., Ctr. for Bio-Ethical Reform, Inc. v. City and 
County of Honolulu, 455 F.3d 910, 918 n.3 (2006) 
(declining to take judicial notice of documents issued 
after the district court’s decision). Even if we did take 
notice of the letter, however, it would not alter our 
decision in this case.

II.  Standard of Review

Appellate jurisdiction under § 1292(b) “applies to 
the order certified to the court of appeals, and is not 
tied to the particular question formulated by the 
district court.” Yamaha Motor Corp., USA v. 
Calhoun, 516 U.S. 199, 205 (1996). We have 
jurisdiction to decide all questions “fairly raised” by 
the issue under review. Lee v. Am. Nat. Ins. Co., 260 
F.3d 997, 1000-01 (9th Cir. 2001). We will not address 
issues outside the order appealed from, or issues not 
yet considered by the district court. Life Ins. Co. v. 
Reichardt, 591 F.2d 499, 505-06 (9th Cir. 1979).

We review de novo a district court’s grant of a 
Rule 12(b)(6) motion to dismiss. Edwards v. Marin 
Park, Inc., 356 F.3d 1058, 1061 (9th Cir.2004). All 
well-pleaded factual allegations are to be construed in 
the light most favorable to the pleader, and accepted 
as true. Bell Atlantic Corp. v. Twombly, 550 U.S. 544 
(2007); Johnson v. Riverside Healthcare System, 534 
F.3d 1116, 1122 (9th Cir. 2008). Ultimately, “when 
the allegations in a complaint, however true, could 
not raise a claim of entitlement to relief, this basic 
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deficiency should ... be exposed at the point of 
minimum expenditure of time and money by the 
parties and the court.” Twombly, at 1966 (internal 
quotation marks omitted).

III.  The Constitutionality of § 354.4 Under the 
Foreign Affairs Doctrine

This case presents the issue whether § 354.4 of 
the California Code of Civil Procedure interferes with 
the national government’s power to conduct foreign 
affairs. Munich Re contends that § 354.4 is 
preempted under the foreign affairs doctrine in two 
ways: first, that it is preempted by the Claims 
Agreement of 1922, and the War Claims Act of 1928; 
and second, that it conflicts with the Executive 
Branch’s policy prohibiting legislative recognition of 
an “Armenian Genocide.” We conclude that § 354.4 
conflicts with Executive Branch foreign policy, and 
thus, is preempted. We need not decide the questions 
whether § 354.4 is preempted by the Claims 
Agreement or the War Claims Act.

The Supreme Court has long recognized that the 
Executive Branch’s foreign policy preferences are 
entitled to preemptive weight when they take the 
form of executive agreements. See, e.g., Dames & 
Moore v. Regan, 453 U.S. 654 (1981); United States v. 
Pink, 315 U.S. 203 (1941); United States v. Belmont,
301 U.S. 324 (1937). In Garamendi, the Supreme 
Court recognized for the first time that “presidential 
foreign policy” itself may carry the same preemptive 
force as a federal statute or treaty. Am. Ins. Assoc. v. 
Garamendi, 539 U.S. 396, 421 (2003). Unlike in 
previous cases, the presidential foreign policy was not 
contained in a single executive agreement. Instead, 
the policy was “embod [ied]” in several executive 
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agreements, as well as in various letters and 
statements from executive branch officials at 
congressional hearings. Id. at 421-23. In sum, the 
Court held that in the realm of foreign affairs, “[t]he 
exercise of the federal executive authority means that 
state law must give way where ... there is evidence of 
clear conflict between the policies adopted by the 
two.” Id.

To determine whether California’s Holocaust 
Victims Insurance Relief Act (HVIRA) was preempted 
by presidential foreign policy, the Garamendi Court 
employed a traditional conflict preemption analysis. 
Id. at 420-27. First, the Court considered whether 
there was an “express federal policy” on point. Id. at 
420-25, 123. Next, the Court analyzed whether the 
California statutory scheme posed a “clear conflict.”
Id. at 425-27. Here, just as in Garamendi, the 

“question relevant to preemption in this case is 
conflict.” And just as in Garamendi, “the evidence 
here is more than sufficient to demonstrate that the 
state Act stands in the way of [the President’s] 
diplomatic objectives.” Id. at 427 (citing Crosby v. 
Nat’l Foreign Trade Council, 530 U.S. 363, 386 
(2000)).

1.  Express Federal Policy

Munich Re contends that presidential foreign 
policy prohibits legislative recognition of an 
“Armenian Genocide,” and that this policy preempts § 
354.4. In support of this argument, Munich Re points 
to several failed House Resolutions, H.R. Res. 106, 
110th Congress (2007); H.R. Res. 193, 108th Congress 
(2003); H.R. Res. 596, 106th Congress (2000). Each of 
these resolutions formally recognized the “Armenian 
Genocide.” Each time, the Administrations of 
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President Bush and President Clinton took specific 
action, privately and publicly, to defeat these 
measures.

a.  House Resolution 596

House Resolution 596, entitled “Affirmation of the 
United States Record on the Armenian Genocide 
Resolution,” “[c]all[ed] upon the President to ensure 
that the foreign policy of the United States reflects 
appropriate understanding and sensitivity concerning 
issues related to human rights, ethnic cleansing, and 
genocide documented in the United States record 
relating to the Armenian Genocide, and for other 
purposes.” H.R. Res. 596, 106th Cong. (2000). In 
support of the Resolution, the House passed a 
number of legislative findings, including the 
following:

The Armenian Genocide was conceived and 
carried out by the Ottoman Empire from 
1915 to 1923, resulting in the deportation of 
nearly 2,000,000 Armenians, of whom 
1,500,000 men, women, and children were 
killed, 500,000 survivors were expelled from 
their homes, and which succeeded in the 
elimination of the over 2,500-year presence 
of Armenians in their historic homeland.

Id. at § 2(1). In all, the Resolution uses the phrase 
“Armenian Genocide” at least twenty-four times.

President Clinton personally expressed his 
opposition to the Resolution in a letter to Speaker 
Hastert. Letter to the Speaker of the House of 
Representatives on a Resolution on Armenian 
Genocide, 3 Pub. Papers 2225-26 (Oct. 19, 2000). The 
President explained the potential negative impact the 



31a

Resolution would have on the nation’s foreign policy 
interests:

[I] am deeply concerned that consideration of 
H. Res. 596 at this time could have far-
reaching negative consequences for the 
United States. We have significant interests 
in this troubled region of the world: 
containing the threat posed by Saddam 
Hussein; working for peace and stability in 
the Middle East and Central Asia; stabilizing 
the Balkans; and developing new sources of 
energy. Consideration of the resolution at 
this sensitive time will not only negatively 
affect those interests, but could undermine 
efforts to encourage improved relations 
between Armenia and Turkey-the very goal 
the Resolution’s sponsors seek to advance.

Id. In sum, President Clinton urged the Speaker “in 
the strongest terms not to bring this Resolution to the 
floor at this time.” Id.

In addition, several senior-level Administration 
officials sent letters to the Chairman of the 
Committee on International Relations, reiterating the 
Administration’s opposition to the Resolution. H.R.
Rep. No. 106-933, at 16-19 (2000). The Assistant 
Secretary of State expressed the Administration’s 
belief that “legislative measures” were not the 
appropriate means of addressing the “sensitive issue” 
raised in the Resolution. Id. at 17. The Secretary of 
Defense and the Undersecretary of Defense 
underscored the Administration’s concern that the 
Resolution “would complicate our efforts to build 
relationships and protect our interests in the region 
and sustain our positive relationship with a key, 
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strategically placed ally.” Id. at 16-18. The Resolution 
was reported out of committee, but never brought to a 
vote on the floor.

b.  House Resolution 193

In 2003, a general resolution “reaffirming support 
of the Convention on the Prevention and Punishment 
of the Crime of Genocide” was introduced in the 
House. H.R. Res. 193, 108th Cong. (2003). Unlike the 
other two resolutions discussed in this section, House 
Resolution 193 did not contain any legislative 
findings, or even any reference to Turkey or the 
Ottoman Empire. Nevertheless, the Bush 
Administration strongly opposed it. The 
Administration’s opposition to House Resolution 193 
was based solely on two words found in the 
resolution: “Armenian Genocide.” An official from the 
State Department explained:

I am writing to express the Administration’s 
opposition to the wording of H. Res. 193 of 
April 10, 2003 .... [W]e oppose HR 193’s 
reference to the “Armenian Genocide.” Were 
this wording adopted it could complicate our 
efforts to bring peace and stability to the 
Caucasus and hamper ongoing attempts to 
bring about Turkish-Armenian 
reconciliation. We continue to believe that 
fostering a productive dialogue on these 
events is the best way for Turkey and 
Armenia to build a positive and productive 
relationship. Declarations such as this one, 
however, hinder rather than encourage the 
process.

H.R. Rep. No. 108-130, at 5-6 (2003). The Bush 
Administration echoed the Clinton Administration’s 
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belief that “legislation on the issue is 
counterproductive.” Id. at 6. This time, the Resolution 
was reported out of committee and calendared, but 
was never actually brought to a vote on the floor.

c.  House Resolution 106

In 2007, the House entertained yet another 
resolution that would provide official recognition to 
an “Armenian Genocide.” House Resolution 106 was 
nearly indistinguishable from House Resolution 596, 
discussed above. The Bush Administration renewed 
its opposition to legislative recognition of an 
“Armenian Genocide” through a joint letter from 
Secretary of State Condoleezza Rice and Secretary of 
Defense Robert Gates to Speaker Nancy Pelosi. 
Letter from Condoleezza Rice, Sec’y of State, and 
Robert M. Gates, Sec’y of Defense, to Nancy M. 
Pelosi, Speaker of the House of Representatives 
(March 7, 2001). The Secretaries sent an identical 
letter to the Minority Leader of the House, 
Representative John Boehner. Letter from 
Condoleezza Rice, Sec’y of State, and Robert M. 
Gates, Sec’y of Defense, to John A. Boehner, Minority 
Leader of the House of Representatives (March 7, 
2001).

In their joint letter, the Secretaries underscored 
the importance of Turkey’s contributions to the war 
in Iraq. See Letter from Condoleezza Rice and Robert 
Gates to Nancy Pelosi, supra, at 2. The Secretaries 
noted that when the French Assembly voted in favor 
of a similar bill, the Turkish military cut off contact 
with the French military and terminated defense 
contracts under negotiation. Id. The Secretaries 
warned that “[a] similar reaction by the Government 
of Turkey to a House resolution could harm American 
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troops in the field, constrain our ability to supply our 
troops in Iraq and Afghanistan, and significantly 
damage our efforts to promote reconciliation between 
Armenia and Turkey[.]” Id. In conclusion, the 
Secretaries “strongly urge [d] [the Speaker] to refrain 
from allowing the resolution to reach the House 
floor.” Id.

Despite the Secretaries’ exhortations, the House 
Committee on Foreign Affairs passed a motion to 
order the bill reported. H.R. Res. 106, 110th Cong. (as 
reported by H. Comm. on Foreign Aff., Oct. 10, 2007). 
In response, President Bush made the following 
statement:

On another issue before Congress, I urge 
members to oppose the Armenian genocide 
resolution now being considered by the 
House Foreign Affairs Committee. We all 
deeply regret the tragic suffering of the 
Armenian people that began in 1915. This 
resolution is not the right response to these 
historic mass killings, and its passage would 
do great harm to our relations with a key 
ally in NATO and in the global war on terror.

Press Release, White House Office of the Press 
Secretary, President Bush Discusses Foreign 
Intelligence Surveillance Act Legislation (Oct. 10, 
2007).

Following President Bush’s statements, no 
further action was taken on the Resolution.

d.  Emergence of the Express Policy

The foregoing account of negotiations between the 
Executive Branch and Congress, and the public 
statements and letters of two Presidents, clearly 
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establish a presidential foreign policy preference 
against providing legislative recognition to an 
“Armenian Genocide.” The Garamendi Court relied 
on similar communications between the 
Administration and state legislative and executive 
officials, in addition to several executive agreements, 
in finding that HVIRA was preempted. Garamendi,
539 U.S. at 408-11.

Unlike the presidential foreign policy at issue in 
Garamendi, the presidential foreign policy in the 
present case is not embodied in any executive 
agreement. This does not, however, detract from the 
policy’s preemptive force. The executive agreements 
discussed in Garamendi did not apply to all of the 
claims at issue, so they could not have been central to 
the Court’s finding of preemption in that case. Id. at 
417.

Furthermore, the preemptive power of the federal 
policy is not derived from the form of the policy, but 
rather from the source of the executive branch’s 
authority to act. Presidential foreign policy only 
carries preemptive weight when the executive 
authority is validly exercised-as measured by the 
tripartite framework set forth by Justice Jackson in 
Youngstown. Medellín v. Texas, 552 U.S. 491 (2008) 
(citing Youngstown Sheet & Tube Co. v. Sawyer, 343 
U.S. 579, 635 (1952) (Jackson, J., concurring)). In 
prior cases where the presidential policy at issue 
implicated criminal law (an area traditionally left to 
the states to regulate), or foreign commerce (an area 
delegated by the Constitution to Congress), the Court 
has refused to accord the policy preemptive effect. 
See, e.g., Medellín, at 1369-72; Barclays Bank PLC v. 
Franchise Tax Bd. of Cal., 512 U.S. 298, 329-30 
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(1994). Here, however, the presidential policy 
concerns national security, a war in progress, and 
diplomatic relations with a foreign nation. The 
Constitution squarely, if not solely, vests these 
powers with the Executive Branch. U.S. Const. art. 
II, § 2, cl. 1; id. at § 2, cl. 2; id. at § 3; see also
Medellín, at 1367 (holding that the President has the 
“lead role” in making “sensitive foreign policy 
decisions”); Garamendi, 539 U.S. at 414; Deutsch, 324 
F.3d at 708-09 (enumerating the foreign affairs 
powers delegated by the Constitution to the 
President).

The President acts well within his 
constitutionally delegated powers by developing and 
enforcing the policy refusing to provide official 
recognition to an “Armenian Genocide.” Accordingly, 
the presidential policy is entitled to preemptive effect. 
See, e.g., Medellín, at 1367 n.13, 1367-71 (suggesting 
that the President, in the exercise of his Article II 
powers, could take action which preempts conflicting 
state law, but refusing to find such preemption in 
that case); cf. Barclays Bank PLC, 512 U.S. at 330 
(“Executive Branch communications that express 
federal policy but lack the force of law cannot render 
unconstitutional California’s otherwise valid, 
congressionally condoned, use of worldwide combined 
reporting.”).

Even if the policy implicated a power shared by 
the President and Congress, Congress’s documented 
deference in this case lends the presidential policy 
additional authority. See Medellín, at 1368; 
Youngstown, 343 U.S. at 637. The President and his 
senior officials lobbied Congress, privately and 
publicly, to implement the policy. Each time, 
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Congress deferred to the President’s authority, and 
did not bring the Resolution to a vote. Under the 
Youngstown framework, this congressional 
acquiescence infuses the President’s authority to act 
with additional support. See Medellín, at 1368; 
Youngstown, 343 U.S. at 637.

In sum, we conclude there is an express federal 
policy prohibiting legislative recognition of an 
“Armenian Genocide,” as embodied in the previously 
mentioned statements and letters of the President 
and other high-ranking Executive Branch officials. 
This policy is a valid exercise of the President’s 
Article II powers. In light of this, and in light of 
Congress’s deference to the Executive Branch on this 
matter, the policy is entitled to preemptive weight.

2.  Clear Conflict

We next consider whether § 354.4 clearly conflicts 
with the presidential foreign policy prohibiting 
legislative recognition of an Armenian Genocide. We 
conclude that it does. The conflict is clear on the face 
of the statute: by using the phrase “Armenian 
Genocide,” California has defied the President’s 
foreign policy preferences.

The language of the California statute is very 
similar to that of the failed House Resolutions. The 
California Legislature made the following findings in 
support of § 354.4:

The Legislature recognizes that during the 
period from 1915 to 1923, many persons of 
Armenian ancestry residing in the historic 
Armenian homeland then situated in the 
Ottoman Empire were victims of massacre, 
torture, starvation, death marches, and exile. 
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This period is known as the Armenian 
Genocide.

This language closely parallels the legislative 
findings in House Resolutions 596 and 106, which the 
Executive Branch vehemently opposed. Section 354.4 
implicates the same concerns raised by the Executive 
Branch in response to these resolutions.

Movsesian contends that given § 354.4‘s 
severability provision, the constitutionality of § 
354.4(c) should be analyzed distinctly. Even 
assuming subsection (c) could be separated from the 
constitutional deficiencies underlying the rest of the 
statute, the subsection would still conflict with the 
federal policy at issue. Section 354.4(c) contains two 
references to the “Armenian Genocide.” As discussed 
above, the Executive Branch opposed House 
Resolution 193 simply because it contained the 
phrase “Armenian Genocide.” The heart of § 354.4‘s 
conflict with the presidential foreign policy lies in 
these two words. By choosing to use the words 
“Armenian Genocide,” § 354.4 directly contradicts the 
President’s express foreign policy preference.

Movsesian ridicules the idea that two words could 
have such a “talismanic” effect. The symbolic effect of 
the words, however, is precisely the problem. The 
federal government has made a conscious decision 
not to apply the politically charged label of “genocide” 
to the deaths of these Armenians during World War 
I. Whether or not California agrees with this decision, 
it may not contradict it. See Garamendi, 539 U.S. at 
427. When it comes to dealings with foreign nations, 
“state lines disappear.” Belmont, 301 U.S. at 331. 
California may not assert a “distinct juristic 
personality.” Pink, 315 U.S.  at 230.
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If § 354.4 provoked Turkey’s ire, it is the nation 
as a whole-not just California-that would suffer. “If 
state action could defeat or alter our foreign policy, 
serious consequences might ensue. The nation as a 
whole would be held to answer if a State created 
difficulties with a foreign power.” Pink, 315 U.S. at 
232. The Bush Administration warned that American 
recognition of an “Armenian Genocide” could 
endanger America’s alliance with Turkey, and thus, 
our troops on the ground in Iraq. See Letter from 
Condoleezza Rice and Robert Gates to Nancy Pelosi, 
supra at 2.

Section 354.4 also threatens to undermine the 
Executive Branch’s diplomatic relations with Turkey. 
States may not “compromise the very capability of the 
President to speak for the nation with one voice in 
dealing with other governments.” Garamendi, 539 
U.S. at 424. Here, § 354.4 “undercuts the President’s 
diplomatic discretion and the choice he has made in 
exercising it.” Id. at 423-24.

In Garamendi and Crosby, the Court struck down 
state statutes which undermined the President’s 
diplomatic discretion. Id.; Crosby v. Nat’l Foreign 
Trade Council, 530 U.S. 363 (2000). By providing 
explicit recognition to the “Armenian Genocide,” § 
354.4 threatens to have the same deleterious effect. 
The Executive Branch chose to address the issue 
through the medium of presidential speeches, not 
legislation: “The President believes that the proper 
way to address this issue and express our feelings 
about it is through the presidential message and not 
through legislation.... What [President Bush] wants is 
for the presidential message to be the thing that 
stands for the American response to this, not 
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legislation passed by the House of Representatives.” 
See Press Release, White House Office of the Press 
Secretary, Press Briefing by Dana Perino (Oct. 11, 
2007). California has done what Congress declined to 
do: it has defied the President’s foreign policy 
preferences, and has undermined the President’s 
diplomatic power.

Finally, we must address the district court’s
conclusion that the presidential policy prohibiting 
Congress from recognizing an “Armenian Genocide” 
does not apply to individual states. In support of this 
conclusion, the district court noted that thirty-nine 
other states have passed legislation recognizing the 
“Armenian Genocide,” and neither the federal 
government nor Turkey expressed any opposition to 
these state statutes.

The district court’s reasoning is not persuasive for 
several reasons. First, legislation enacted by other 
states is irrelevant to the question of whether § 354.4 
is preempted by presidential foreign policy. 
Furthermore, there is no citation or evidence in the 
record of these other thirty-nine state statutes which 
purportedly reference the “Armenian Genocide.”

Second, the fact that the federal government has 
not expressly prohibited states from using the phrase 
“Armenian Genocide” is not outcome-determinative. 
In Deutsch, this court rejected a similar argument, 
and refused to recognize a private cause of action for 
war injuries. Though the relevant treaties did not 
expressly prohibit such actions, the Deutsch court 
held that “[w]ithout [explicit] authorization, states 
lack the power to alter the federal government’s 
resolution of disputes relating to the war.” Deutsch,
324 F.3d at 714. Though the instant case does not 



41a

concern war injuries and reparations, Deutsch‘s 
reasoning is still applicable. The power to conduct 
diplomatic relations and negotiations, like the war 
powers, is vested exclusively with the federal 
government. U.S. Const. 11434 art. I, § 8; id. at art. 
II, § 3. Absent explicit authorization, states may not 
modify or alter the nation’s foreign policy. Deutsch,
324 F.3d at 713-14.

In sum, § 354.4 conflicts with the Executive 
Branch’s clearly expressed foreign policy refusing to 
provide official legislative recognition to the 
“Armenian Genocide.” The Executive Branch policy is 
entitled to preemptive weight, because the Executive 
has the authority to make this policy, and Congress 
has deferred to the Executive’s will in this matter. 
Section 354.4 impermissibly impairs the President’s 
ability to speak with one voice for the nation in the 
realm of foreign affairs, and undermines his 
diplomatic authority.

As in Garamendi, the express presidential foreign 
policy and the clear conflict raised by § 354.4 are 
“alone enough to require state law to yield.” 
Garamendi, 539 U.S. at 425. The Garamendi Court, 
however, went on to consider the strength of 
California’s interest in enacting HVIRA, observing: 
“If any doubt about the clarity of the conflict 
remained ... it would have to be resolved in the 
National Government’s favor, given the weakness of 
the State’s interest.” Id. Accordingly, we will also 
address the strength of California’s interest in 
enacting § 354.4.

3.  California’s Interest in § 354.4

The district court erroneously held that § 354.4 
was within the state’s traditional area of competence 
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because it was a procedural rule extending the 
statute of limitations and reviving previously barred 
claims. We explicitly rejected this reasoning in 
Deutsch. Deutsch, 324 F.3d at 707 (repudiating 
Appellants’ attempts to “characterize Section 354.6 as 
a purely procedural measure”). Nor is the statute 
saved by Movsesian’s attempts to characterize § 354.4 
as quotidian insurance regulation. See Garamendi, 
539 U.S. at 425-26 (rejecting purported state interest 
in regulating insurance business and blue sky laws).

Courts have consistently looked past “superficial” 
state interests to ascertain true legislative intent. 
See, e.g., Garamendi, 539 U.S. at 425-26 (rejecting 
purported state interest in regulating insurance 
business and blue sky laws); Crosby, 530 U.S. 363 
(rejecting purported state interest in taxing and 
spending); Zschernig v. Miller, 389 U.S. 429, 437-38 
(1968) (rejecting purported state interest in 
regulating descent of property); Deutsch, 324 F.3d at 
707 (rejecting purported state interest in procedural 
rules).

Here, as in Deutsch and Garamendi, California’s 
“real desiderata” is to provide a forum for the victims 
of the “Armenian Genocide” and their heirs to seek 
justice. Garamendi, 539 U.S. at 425; Deutsch, 324 
F.3d at 707. By opening its doors as a forum to all 
“Armenian Genocide” victims and their heirs and 
beneficiaries, California expresses its dissatisfaction 
with the federal government’s chosen foreign policy 
path. Garamendi and Deutsch clearly hold that this is 
not a permissible state interest. Garamendi, 539 U.S. 
at 427; Deutsch, 324 F.3d at 712.
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IV.  Conclusion

California Code of Civil Procedure § 354.4 is 
preempted because it directly conflicts with the 
Executive Branch’s foreign policy refusing to provide 
official recognition to the “Armenian Genocide.” Far 
from concerning an area of traditional state interest, 
§ 354.4 impinges upon the National Government’s 
ability to conduct foreign affairs. The district court’s 
order denying the Rule 12(b)(6) motion to dismiss is 
REVERSED. This cause is REMANDED to the 
district court for further proceedings consistent with 
this opinion.

PREGERSON, Circuit Judge, dissenting:

The majority holds that California’s attempt to 
regulate insurance does not fall within the realm of 
traditional state interests. I disagree. The legislative 
findings accompanying California Code of Civil 
Procedure § 354.4 recognize that thousands of 
California residents and citizens have often been 
deprived of their entitlement to benefits under 
certain insurance policies. S.1915, 1999-2000 Reg. 
Sess. (Cal.2000) at § 1(b). “States have broad 
authority to regulate the insurance industry.” Am. 
Ins. Ass’n v. Garamendi, 539 U.S. 396, 434 n. 1 (2003) 
(Ginsberg, J. dissenting) (citation omitted). California 
has not exceeded that authority merely by “assigning 
special significance to an insurer’s treatment arising 
out of a [ ] [particular] era....” Id. California’s interest 
in ensuring that its citizens are fairly treated by 
insurance companies over which the State exercises 
jurisdiction is hardly a superficial one.
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The strength of this traditional state interest 
weighs against preemption in a case, such as the case 
before us, where there is doubt about the clarity of 
the conflict between state law and federal policy. 
Indeed, there is no conflict. I can find no evidence of 
any express federal policy forbidding states from 
using the term “Armenian Genocide.” The majority 
accurately states that the “federal government has 
made a conscious decision not to apply the politically 
charged label of ‘genocide’ to the deaths of [ ] 
Armenians during World War I.” Maj. Op. at 1061. 
Nowhere, however, does the majority point to any 
evidence of an express federal policy barring states 
from so doing.

The majority’s reliance on Deutsch v. Turner, 324 
F.3d 692 (9th Cir.2003), is misplaced. Whether 
California has, while acting within its authority to 
regulate the insurance industry, intruded upon the 
province of the federal government has no bearing on 
the existence of, or conflict with, an express federal 
policy applicable to the states.

There is no express federal policy forbidding 
California from using the term “Armenian Genocide” 
in the course of exercising its traditional authority to 
regulate the insurance industry. Accordingly, I 
dissent. I would affirm the district court.
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AKTIENGESELLSCHAFT AG, a German corporation,

Defendant–Appellant.
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Filed Dec. 10, 2010.



46a

Neil Michael Soltman, Los Angeles, CA, for the 
defendant/appellant.

Brian S. Kabateck, Los Angeles, CA, for the 
plaintiffs/appellees.

Appeal from the United States District Court for 
the Central District of California, Christina A. 
Snyder, District Judge, Presiding. D.C. No. CV–03–
09407–CAS–JWJ.

Before: HARRY PREGERSON, DOROTHY W. 
NELSON and DAVID R. THOMPSON, Circuit 
Judges.

Opinion by Judge PREGERSON; Dissent by 
Judge THOMPSON.

ORDER

Judge Pregerson and Judge Nelson vote to grant 
the petition for rehearing and Judge Thompson votes 
to deny the petition for rehearing. The petition for 
rehearing is GRANTED.

The opinion and dissent filed on August 20, 2009, 
are hereby withdrawn. The opinion and dissent 
attached to this order are hereby filed.

New petitions for rehearing and rehearing en 
banc may be filed.

PREGERSON, Circuit Judge:

OPINION

Section 354.4 of the California Code of Civil 
Procedure extends the statute of limitations until 
2010 for claims arising out of life insurance policies 
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issued to “Armenian Genocide victim[s].” Cal. Civ. 
Proc. Code § 354.4(c) (West 2006). The primary issue 
in this appeal is whether § 354.4 conflicts with a 
clear, express federal executive policy. We conclude 
that there is no express federal policy forbidding 
states to use the term “Armenian Genocide,” and we 
affirm the district court.

I.  Background

In 2000, the California Legislature enacted 
Senate Bill 1915, which amended California’s Code of 
Civil Procedure 1to provide California courts with 
jurisdiction over certain classes of claims arising out 
of insurance policies held by “Armenian Genocide 
victim[s].” Sen. Bill No. 1915 (1999–2000 Reg. Sess.), 
2000 Cal. Legis. Serv. 543 (West 2000), codified at 
Cal. Civ. Proc. Code § 354.4. The Bill also amended 
the Code to extend the statute of limitations for such 
claims until December 31, 2010. Id. Section 354.4, in 
its entirety, provides:

(a)  The following definitions govern the 
construction of this section:

(1)  “Armenian Genocide victim” means any 
person of Armenian or other ancestry living 
in the Ottoman Empire during the period of 
1915 to 1923, inclusive, who died, was 
deported, or escaped to avoid persecution 
during that period.

(2)  “Insurer” means an insurance provider 
doing business in the state, or whose 
contacts in the state satisfy the 

                                           
1 Hereinafter, all statutory references are to the California Code 
of Civil Procedure, unless otherwise indicated.
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constitutional requirements for jurisdiction, 
that sold life, property, liability, health, 
annuities, dowry, educational, casualty, or 
any other insurance covering persons or 
property to persons in Europe or Asia at any 
time between 1875 and 1923.

(b)  Notwithstanding any other provision of 
law, any Armenian Genocide victim, or heir 
or beneficiary of an Armenian Genocide 
victim, who resides in this state and has a 
claim arising out of an insurance policy or 
policies purchased or in effect in Europe or 
Asia between 1875 and 1923 from an insurer 
described in paragraph (2) of subdivision (a), 
may bring a legal action or may continue a 
pending legal action to recover on that claim 
in any court of competent jurisdiction in this 
state, which court shall be deemed the 
proper forum for that action until its 
completion or resolution.

(c)  Any action, including any pending action 
brought by an Armenian Genocide victim or 
the heir or beneficiary of an Armenian 
Genocide victim, whether a resident or 
nonresident of this state, seeking benefits 
under the insurance policies issued or in 
effect between 1875 and 1923 shall not be 
dismissed for failure to comply with the 
applicable statute of limitation, provided the 
action is filed on or before December 31, 
2010.

(d)  The provisions of this section are 
severable. If any provision of this section or 
its application is held invalid, that invalidity 
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shall not affect other provisions or 
applications that can be given effect without 
the invalid provision or application.

In the legislative findings accompanying the 
statute, the Legislature recognized that:

[D]uring the period from 1915 to 1923, many 
persons of Armenian ancestry residing in the 
historic Armenian homeland then situated in 
the Ottoman Empire were victims of 
massacre, torture, starvation, death 
marches, and exile. This period is known as 
the Armenian Genocide.

Sen. Bill No. 1915 at § 1.

In December 2003, Vazken Movsesian 
(“Movsesian”) filed this class action against Victoria 
Versicherung AG (“Victoria”), Ergo 
Versicherungsgruppe AG (“Ergo”), and Munchener 
Ruckversicherungs–Gesellschaft Aktiengesellschaft 
AG (“Munich Re”). Movsesian and his fellow class 
members are persons of Armenian descent who claim 
benefits from insurance policies issued by Victoria 
and Ergo. Munich Re is the parent company of 
Victoria and Ergo. Movsesian seeks damages from all 
three companies for breach of written contract, 
breach of the covenant of good faith and fair dealing, 
unjust enrichment, and other related claims. Munich 
Re filed a Rule 12(b)(6) motion to dismiss the claims, 
arguing that the class members lacked standing to 
bring claims under § 354.4, and contending that it 
was not a proper defendant under § 354.4. Munich Re 
also challenged the constitutionality of § 354.4, on the 
grounds that it violated the due process clause of the 
United States Constitution and was preempted under 
the foreign affairs doctrine.
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The district court granted Munich Re’s motion to 
dismiss the claims for unjust enrichment and 
constructive trust, and denied Munich Re’s motion to 
dismiss the claims for breach of contract and breach 
of the covenant of fair dealing. The court held that 
the class members had standing to bring their claims, 
and that Munich Re was a proper defendant under § 
354.4. The court rejected Munich Re’s due process 
challenge, and held that § 354.4 was not preempted 
under the foreign affairs doctrine.

Munich Re filed a motion to certify the district 
court’s order for interlocutory appeal, and to stay the 
action pending appeal. The district court granted the 
motion, and stayed the case. Within the ten-day 
window provided by 28 U.S.C. § 1292(b), Munich Re 
petitioned this court for permission to pursue an 
interlocutory appeal, which we granted.2

On appeal, the parties address three issues: first, 
whether § 354.4 is preempted under the foreign 
affairs doctrine; second, whether Munich Re is a 
proper defendant; and third, whether the Plaintiff–
Appellees have standing to bring these claims.3 We 
address each issue in turn.

                                           
2 At oral argument, Munich Re asked us to take judicial notice of 
a December 4, 2008 letter from Nabi Sensoy, the Turkish 
Republic’s Ambassador to the United States, to Molly Dwyer, 
Clerk of the United States Court of Appeals for the Ninth 
Circuit (December 4, 2008). We decline to take judicial notice of 
the letter because the letter was submitted after—and 
apparently in response to—the district court’s decision. See, e.g., 
Ctr. for Bio–Ethical Reform, Inc. v. City and County of Honolulu,
455 F.3d 910, 918 n.3 (9th Cir. 2006) (declining to take judicial 
notice of documents issued after the district court’s decision).
3 Neither party addresses the due process issue on appeal.
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II.  Standard of Review

We review de novo a district court’s grant of a 
Rule 12(b)(6) motion to dismiss. Edwards v. Marin 
Park, Inc., 356 F.3d 1058, 1061 (9th Cir. 2004). 
“When ruling on a motion to dismiss, we accept all 
factual allegations in the complaint as true and 
construe the pleadings in the light most favorable to 
the nonmoving party.” Knievel v. ESPN, 393 F.3d 
1068, 1072 (9th Cir. 2005).

III.  The Constitutionality of § 354.4 Under the 
Foreign Affairs Doctrine

This case presents the issue of whether § 354.4 of 
the California Code of Civil Procedure is preempted 
under the foreign affairs doctrine. Munich Re 
contends that § 354.4 is preempted in two ways: first, 
that it conflicts with the Executive Branch’s policy 
prohibiting legislative recognition of an “Armenian 
Genocide”; and second, that it is preempted by the 
Claims Agreement of 1922 (the “Claims Agreement”) 
and the War Claims Act of 1928 (the “War Claims 
Act”). We conclude that there is no clear federal 
policy with respect to references to the Armenian 
Genocide, and, therefore, that there can be no 
conflict. We also conclude that neither the Claims 
Agreement nor the War Claims Act, which resolved 
World War I-related claims between the United 
States and Germany, has any application to life 
insurance policies issued to citizens of the Ottoman 
Empire between 1915 and 1923.

A.  Conflict Preemption

It is well settled that “at some point an exercise of 
state power that touches on foreign relations must 
yield to the National Government’s policy.” Am. Ins. 
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Assoc. v. Garamendi, 539 U.S. 396, 413 (2003). “Nor 
is there any question generally that there is executive 
authority to decide what that policy should be.” Id. at 
414. However, not every executive action or 
pronouncement constitutes a proper invocation of 
that potentially preemptive policy-making power. See 
Medellin v. Texas, 552 U.S. 491, 531–32 (2008) 
(limiting preemptive effect of informal presidential 
communications where Congress has not implicitly 
approved such authority). Garamendi established 
that executive agreements do carry policy-making 
force, at least where Congress has historically 
acquiesced to such executive practices. See 
Garamendi, 539 U.S. at 415; Medellin, 552 U.S. at 
531–32. In Garamendi, the Court found that several 
executive agreements, coupled with statements from 
executive branch officials, constituted an express 
federal policy. Garamendi, 539 U.S. at 415. Here, in 
contrast, there is no executive agreement regarding 
use of the term “Armenian Genocide.”

Instead, Munich Re points to informal 
presidential communications as the sole source of a 
clear, express federal policy against use of the term 
“Armenian Genocide.” For example, in 2000, House 
Resolution 596 proposed to recognize the Ottoman 
Empire’s atrocities against the Armenians between 
1915 and 1923. H.R. Res. 596, 106th Cong. (2000). 
President Clinton and senior administration officials 
sent letters to the House, suggesting that Resolution 
596 would negatively impact United States interests 
in the Balkans and Middle East. Letter to the 
Speaker of the House of Representatives on a 
Resolution on Armenian Genocide, 3 Pub. Papers 
2225–26 (Oct. 19, 2000); H.R. Rep. No. 106–933, at 
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16–19 (2000). Resolution 596 was never brought to a 
floor vote.

In 2003, a proposed general resolution 
“reaffirm[ed] support of the Convention on the 
Prevention and Punishment of the Crime of 
Genocide” and used the term “Armenian Genocide.” 
H.R. Res. 193, 108th Cong. (2003). A State 
Department official opposed the resolution, arguing 
that it would hamper peace efforts in the Caucasus. 
H.R. Rep. No. 108–130, at 5–6 (2003). The resolution 
never reached the House floor.

In 2007, the House entertained another resolution 
that would provide official recognition to an 
“Armenian Genocide.” House Resolution 106 was 
nearly indistinguishable from House Resolution 596, 
discussed above. President Bush opposed Resolution 
106, to which he referred as the “Armenian genocide 
resolution,” on the ground that it would negatively 
affect the war on terror. Remarks on Intelligence 
Reform Legislation, 43 Weekly Comp. Pres. Doc. 1320 
(Oct. 10, 2007). The House never brought Resolution 
106 to the floor for a vote.

Munich Re argues that these communications are 
sufficient to constitute an express federal policy. They 
are not. The three cited executive branch 
communications arguing against recognition of the 
Armenian Genocide are counterbalanced, if not 
outweighed, by various statements from the federal 
executive and legislative branches in favor of such 
recognition.

Despite its occasional reluctance to officially 
recognize the Armenian Genocide, the House of 
Representatives has done so in the past. In 1975, the 
House observed a day of remembrance for “all victims 
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of genocide, especially those of Armenian ancestry.” 
H.J. Res. 148, 94th Congress (1975). In 1984, the 
House similarly recognized “victims of genocide, 
especially the one and one-half million people of 
Armenian ancestry.” H.J. Res. 247, 98th Congress 
(1984).

The Executive Branch has repeatedly used terms
virtually indistinguishable from “Armenian 
Genocide.” In 1998, President Clinton publicly 
commemorated “the deportations and massacres of a 
million and a half Armenians in the Ottoman Empire 
in the years 1915–1923.” 1 Pub. Papers 617 (Apr. 24, 
1998). In 1981, President Reagan explicitly stated 
that “like the genocide of the Armenians before it, and 
the genocide of the Cambodians, which followed it—
and like too many other persecutions of too many 
other people—the lessons of the Holocaust must 
never be forgotten.” Proclamation 4838 (Apr. 22, 
1981) available at http:// www. reagan. utexas. edu/ 
archives/ speeches/ 1981/ 42281 c. htm (emphasis 
added).

The current administration has also at times 
favored recognition of the Armenian Genocide. In the 
midst of his campaign for the presidency, then-
Senator Obama asserted in a Senate floor statement 
that “[i]t is imperative that we recognize the horrific 
acts carried out against the Armenian people as 
genocide.” See, e.g., 110th Cong. Rec. S3438–01 (Apr. 
28, 2008). Since taking office, President Obama has 
issued additional statements that seem to support 
recognition of the Armenian Genocide. In 2009, for 
example, President Obama publicly remembered “the 
1.5 million Armenians who were [ ] massacred or 
marched to their death in the final days of the 
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Ottoman Empire. The Meds Yeghern must live on in 
our memories, just as it lives on in the hearts of the 
Armenian people.” See Statement of President 
Barack Obama on Armenian Remembrance Day, 
http:// www. whitehouse. gov/ the_ press_ office/ 
Statement– of– President– Barack– Obama– on–
Armenian– Remembrance– Day/ (last accessed 
August 13, 2010). “Meds Yeghern” is the term for 
“Armenian Genocide” in the Armenian language.

We also note that while some forty states 
recognize the Armenian Genocide, the federal 
government has never expressed any opposition to 
any such recognition. See, e.g., Mich. Comp. Laws § 
435.281 (“Michigan Days of Remembrance of 
Armenian Genocide”); 1990 Okla. Sess. Law Serv. 
Sen. Conc. Res. 68 (West) (“Armenian Remembrance 
Day”); Proclamation of Governor Jim Gibbons 
Declaring April 24, 2010 as “Armenian Genocide 
Remembrance Day”, http:// gov. state. nv. us/ PROCs/ 
2010/ 2010– 04– 24_ Armenian_ genocide_ 
remembrance. pdf (last visited August 13, 2010); 
Proclamation of Governor John Hoeven Declaring 
April 24, 2007 “Armenian Genocide Remembrance 
Day”, http:// governor. nd. gov/ proc/ docs/ 2007/ 04/ 
20070424 a. pdf (last visited August 20, 2010).

Considering the number of expressions of federal 
executive and legislative support for recognition of 
the Armenian Genocide, and federal inaction in the 
face of explicit state support for such recognition, we 
cannot conclude that a clear, express federal policy 
forbids the state of California from using the term 
“Armenian Genocide.”

The Supreme Court has suggested that field and 
conflict preemption are “complementary,” 
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Garamendi, 539 U.S. at 420 n.11, and that it “would 
be reasonable” to consider the strength of a state’s 
interest to determine “how serious a conflict must be 
shown before declaring the state law preempted.” Id.
at 420. Having determined that there is no clear 
federal policy with which § 354.4 could conflict, we 
briefly discuss the possibility of field preemption. 
Under the Court’s suggested approach, field 
preemption would only apply if a “State were simply 
to take a position on a matter of foreign policy with 
no serious claim to be addressing a traditional state 
responsibility.” Id. at 420 n.11. That is not the case 
here.

California’s attempt to regulate insurance clearly 
falls within the realm of traditional state interests. 
The legislative findings accompanying California 
Code of Civil Procedure § 354.4 recognize that 
thousands of California residents and citizens have 
often been deprived of their entitlement to benefits 
under certain insurance policies. S. 1915, 1999–2000 
Reg. Sess. (Cal. 2000) at § 1(b). The Supreme Court 
has recognized that California has “broad authority 
to regulate the insurance industry.” Garamendi, 539 
U.S. at 434 n.1 (Ginsburg, J. dissenting) (citing 
Western & Southern Life Ins. Co. v. State Bd. of 
Equalization of Cal., 451 U.S. 648, 653–655 (1981)). 
California has not exceeded that authority merely by 
“assigning special significance to an insurer’s 
treatment arising out of a[ ] [particular] era....” Id.
California’s interest in ensuring that its citizens are 
fairly treated by insurance companies over which the 
State exercises jurisdiction is hardly a superficial 
one. Furthermore, Section 354.4‘s regulation of the 
insurance industry has, at most, an incidental effect 
on foreign affairs, particularly considering that 
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thirty-nine other states already officially recognize 
the Armenian Genocide. See Garamendi, 539 U.S. at 
418–42.

B.  Preemption By the Claims Agreement and 
the War Claims Act

In 1922, the United States and Germany entered 
into an executive agreement establishing a 
commission to resolve all claims concerning “debts 
owing to American citizens by the German 
government or by German nationals.” 42 Stat. 2200 
(1922) (the “Claims Agreement”). In 1928, the 
Settlement of War Claims Act (the “War Claims Act”) 
provided for payment of Claims Agreement awards. Z 
& F Assets Realization Corp. v. Hull, 114 F.2d 464, 
466 (D.C. Cir. 1940), aff’d, 311 U.S. 470 (1941). The 
Claims Agreement and War Claims Act, if applicable, 
have preemptive effect. See Garamendi, 539 U.S. at 
416; Medellin, 552 U.S. at 532.

Munich Re argues that the Claims Agreement 
and War Claims Act apply to claims against German 
insurance companies by Armenian Genocide victims. 
We disagree. The insurance policies were the private 
property of insured Armenian citizens of the Ottoman 
Empire, not German debts owing to American 
citizens.

Munich Re’s reliance on Deutsch v. Turner, 324 
F.3d 692 (9th Cir. 2003), is misplaced. In Deutsch, we 
invalidated a California statute that allowed World 
War II slave laborers to bring war-related claims 
against wartime enemies of the United States. 
Deutsch, 324 F.3d at 712. We held that California’s 
attempt to create a private right of action for war-
related injuries intruded upon the federal 
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government’s exclusive power over matters related to 
war. Id. at 712–716.

Here, in contrast, § 354.4 does not implicate the 
government’s exclusive power over war. Section 354.4 
covers private insurance claims, not wartime injuries. 
See Alperin v. Vatican Bank, 410 F.3d 532, 548 (9th 
Cir. 2005) (distinguishing “garden-variety” private 
property interests from war injuries). Furthermore, 
as the district court noted, the Claims Agreement 
was signed before the end of the Armenian Genocide. 
According to the California legislature, the Armenian 
Genocide ended in 1923, a year after the Claim Act 
was signed at Berlin. We reject Munich Re’s assertion 
that the Claims Agreement, which resolved claims 
from the concluded fighting in World War I, has any 
bearing on life insurance policies issued to citizens of 
the Ottoman Empire. The Claims Agreement and 
War Claims act therefore do not preempt § 354.4.

IV.  Whether Munich Re Is a Proper Defendant

Munich Re also argues that is it not an “insurer,” 
as defined in § 354.4(a)(2), and therefore is not a 
proper defendant. Specifically, Munich Re contends 
that it did not issue insurance policies in Europe or 
Asia at any time between 1875 and 1923. However, 
Munich Re’s subsidiaries, Victoria and Ergo, did
issue such policies. Contrary to Munich Re’s 
interpretation, § 354.4 does not define “insurer” for 
purposes of limiting the class of potential defendants,
but rather to limit the types of claims that may be 
brought. Cal. Civ. Proc. Code § 354.4(b). Accordingly, 
Munich Re is a proper defendant.
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V.  Whether Movsesian Has Standing

Lastly, we agree with the district court that § 
354.4(c) confers standing on Movsesian. We reject 
Munich Re’s assertion that § 354.4(c)‘s reference to 
Armenian genocide victims, their heirs, and 
beneficiaries is “all-encompassing.” The broad 
language of § 354.4(c) clearly applies to “any action” 
seeking benefits under the insurance policies, so long 
as the action is filed before December 31, 2010.

VI.  Conclusion

California Code of Civil Procedure § 354.4 is not 
preempted by federal law. There is no clearly 
established, express federal policy forbidding state 
references to the Armenian Genocide. California’s 
effort to regulate the insurance industry is well 
within the realm of its traditional interests. Nothing 
in § 354.4(a)(2) or § 354.4(b) operates to limit the 
class of proper defendants, nor does § 354.4(c) limit 
standing to any particular group. Accordingly, the 
district court’s order denying the Rule 12(b)(6) motion 
to dismiss is AFFIRMED.

THOMPSON, Senior Circuit Judge, dissenting:

Contrary to the majority’s view, I would hold that 
a clear Presidential foreign policy exists in this case 
against officially recognizing the “Armenian 
Genocide.” Over the past decade, three separate 
House Resolutions have attempted to formally 
recognize the “Armenian Genocide.” See H.R. Res. 
596, 106th Cong. (2000); H.R. Res. 193, 108th Cong. 
(2003); H.R. Res. 106, 110th Cong. (2007). Each time, 
however, the Administrations of President Clinton 
and President Bush took specific actions, both 
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publicly and privately, to oppose those Resolutions4

and to urge that legislative action was not the 
preferred solution.5 And each time, as a result, the 
Resolutions concerned were never brought to a vote
on the floor.

Based on this undisputed evidence, which in my 
view is not undermined by the federal government’s 
occasional efforts to commemorate these tragic and 
horrific events, I would conclude that there is an 
express foreign policy prohibiting legislative 
recognition of the “Armenian Genocide,” as 
pronounced by the Executive Branch and as 
acquiesced in by Congress. Accordingly, I dissent. I 
would find that California Code of Civil Procedure § 

                                           
4 See, e.g., Letter to the Speaker of the House of Representatives 
on a Resolution on Armenian Genocide, 3 Pub. Papers 2225–26 
(Oct. 19, 2000) (noting that H.R. Res. 596 could have “far-
reaching negative consequences for the United States” and 
might “undermine efforts to encourage improved relations 
between Armenia and Turkey”); H.R. Rep. No. 108–130, at 5–6 
(2003) (noting that H.R. Res. 193 “could complicate our efforts to 
bring peace and stability to the Caucasus and hamper ongoing 
attempts to bring about Turkish–Armenian reconciliation”); 
Press Release, White House Office of the Press Secretary, 
President Bush Discusses Foreign Intelligence Surveillance Act 
Legislation (Oct. 10, 2007) (noting that H.R. Res. 106 “would do 
great harm to our relations with a key ally in NATO and in the 
global war on terror”).
5 See, e.g., Press Release, White House Office of the Press 
Secretary, President Bush Discusses Foreign Intelligence 
Surveillance Act Legislation (Oct. 10, 2007) (urging opposition to 
H.R. Res. 106 because it was “not the right response to these 
historic mass killings”); Press Release, White House Office of the 
Press Secretary, Press Briefing by Dana Perino (Oct. 11, 2007) 
(“The President believes that the proper way to address this 
issue and express our feelings about it is through the 
presidential message and not through legislation.”).
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354.4 is preempted because it clearly conflicts with 
this express federal policy. See Am. Ins. Ass’n v. 
Garamendi, 539 U.S. 396, 420–25 (2003).

More importantly, the same result is mandated 
under a theory of field preemption. The Supreme 
Court has characterized the power to deal with 
foreign affairs as primarily, if not exclusively, vested 
in the federal government. See, e.g., id. at 413–14, 
123; Zschernig v. Miller, 389 U.S. 429, 435–36 (1968); 
United States v. Pink, 315 U.S. 203, 233 (1942). As a 
result, the Court has declared state laws to be 
preempted when they were incompatible with the 
federal government’s foreign affairs power, even in 
the absence of any conflict. See, e.g., Zschernig, 389 
U.S. at 432, 440–41 (striking down an Oregon 
probate law, in the absence of any federal action, 
because it was an “intrusion by the State into the 
field of foreign affairs which the Constitution 
entrusts to the President and the Congress”); Hines v. 
Davidowitz, 312 U.S. 52, 62–65 (1941) (invalidating a 
Pennsylvania statute governing aliens because the 
field of immigration regulation is occupied exclusively 
by federal law). This court has done the same on 
occasion, also in the absence of any apparent conflict. 
See, e.g., Von Saher v. Norton Simon Museum of Art 
at Pasadena, 592 F.3d 954, 965–68 (9th Cir. 2010) 
(finding preempted California’s statute dealing with 
recovery of art stolen by the Nazis because the 
statute intruded on the federal government’s power 
to make and resolve war); Deutsch v. Turner Corp.,
324 F.3d 692, 715–16 (9th Cir. 2003) (finding 
unconstitutional California’s statute providing 
recovery to World War II slave laborers because the 
statute intruded on the federal government’s power 
to resolve war claims).
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The central question under a field preemption 
analysis is whether, in enacting § 354.4, California 
has addressed a “traditional state responsibility,” 
Garamendi, 539 U.S. at 419 n.11, or whether it has 
“infringed on a foreign affairs power reserved by the 
Constitution exclusively to the national government.” 
Von Saher, 592 F.3d at 964. Courts have consistently 
looked past “superficial” interests to ascertain true 
legislative intent. See, e.g., Garamendi, 539 U.S. at 
425–26 (rejecting purported state interest in 
regulating insurance business and blue sky laws); 
Zschernig, 389 U.S. at 437–41 (rejecting purported
state interest in regulating descent of property); Von 
Saher, 592 F.3d at 964–65 (rejecting purported state 
interest in establishing a statute of limitations for 
actions seeking the return of stolen property); 
Deutsch, 324 F.3d at 707–08 (rejecting purported 
state interest in procedural rules).

In this case, even though § 354.4 purports to 
regulate the insurance industry, its real purpose is to 
provide relief to the victims of “Armenian Genocide.” 
See Sen. Jud. Comm., Analysis of S.B. 1915, 1999–
2000 Reg. Sess. 5–6 (May 9, 2000). By its terms, only 
“Armenian Genocide” victims or their heirs and 
beneficiaries can bring a claim under the statute. 
CAL. CIV. PROC. CODE § 354.4(b). “Armenian 
Genocide victim,” in turn, is defined as “any person of 
Armenian or other ancestry living in the Ottoman 
Empire during the period of 1915 to 1923, inclusive, 
who died, was deported, or escaped to avoid 
persecution during that period.” Id. § 354.4(a). In 
short, § 354.4 is California’s attempt to provide relief 
to a specific category of claimants who were aggrieved 
by a foreign nation, not a general attempt to regulate 
the insurance industry. While this may be a 
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commendable goal, it is not an area of “traditional 
state responsibility,” and the statute is therefore 
subject to a field preemption analysis. See 
Garamendi, 539 U.S. at 419 n. 11, 425–27; Von 
Saher, 592 F.3d at 964–65.

The majority errs in relying on Justice Ginsburg’s 
dissent in Garamendi to reach a contrary conclusion. 
See ante at 907–08. The Garamendi majority 
specifically rejected Justice Ginsburg’s position that 
California in that case had broad authority to 
regulate the insurance industry, noting instead that 
the challenged statute “effectively single[d] out only 
policies issued by European companies, in Europe, to
European residents, at least 55 years ago.” 539 U.S. 
at 425–26. Similarly, in this case, California’s 
interest is weak because instead of regulating the 
insurance industry generally, § 354.4 effectively 
singles out only policies issued in Europe or Asia, to 
any person of Armenian ancestry, in the Ottoman 
Empire, at least 87 years ago.

As applied to this case, there can be no doubt that 
§ 354.4 is preempted. The Constitution vests with the 
President the power to make policy determinations 
regarding national security, wars in progress, and 
diplomatic relations with foreign nations. See U.S. 
Const. art. II, § 2, cl. 1; id. § 2, cl. 2; id. § 3; see also 
Garamendi, 539 U.S. at 414–15; Deutsch, 324 F.3d at 
708–09. The Constitution also delegates to the 
President the prerogative “to speak for the Nation 
with one voice in dealing with other governments.” 
Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 
381 (2000). When it comes to interactions with 
foreign nations, “state lines disappear.” United States 
v. Belmont, 301 U.S. 324, 331 (1937). By declaring 
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that the “Armenian Genocide” has occurred and by 
providing a right of action for its victims, California is 
intruding into the field of foreign relations by passing 
judgment on another nation when the President has 
expressly decided to pursue an alternate way of 
addressing the issue.6 California’s approach, thus, 
“undercuts the President’s diplomatic discretion and 
the choice he has made exercising it.” See Garamendi,
539 U.S. at 423–24.

Finally, the majority’s opinion appears to be in 
conflict with our recent case law on the issue. The 
majority highlights the fact that in this case there is 
no executive agreement regarding the use of the term 
“Armenian Genocide.” See ante at 905–06. However, 
our recent decisions in Deutsch and Von Saher
indicate that the preemptive power of federal policy is 
not derived from the form of the policy statement, but 
rather from the source of the Executive Branch’s 
authority to act. Thus, we have recently stated that 
“foreign affairs field preemption may occur ‘even in 
the absence of a treaty or federal statute, because a 
state may violate the Constitution by establishing its 
own foreign policy.’ “ Von Saher, 592 F.3d at 964 
(quoting Deutsch, 324 F.3d at 709). Applying this 
principle, the court can hold a state law preempted 

                                           
6 The President’s concern that a formal recognition of the 
“Armenian Genocide” might have negative consequences on our 
relations with Turkey is very real. For example, when the 
French National Assembly voted in favor of a bill that would 
criminalize denial of the events of 1915, the Turkish military cut 
all contacts with the French military and terminated defense 
contracts under negotiation. See Letter from Robert M. Gates, 
Sec’y of Defense, and Condoleeza Rice, Sec’y of State, to Nancy 
M. Pelosi, Speaker of the House of Representatives (Mar. 7, 
2001).
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regardless of “whether the National Government had 
acted and, if it had, without reference to the degree of 
any conflict, the principle having been established 
that the Constitution entrusts foreign policy 
exclusively to the National Government.” See 
Garamendi, 539 U.S. at 419 n. 11; accord Von Saher,
592 F.3d at 963–64.

Accordingly, I would conclude there is an express 
Presidential foreign policy, as acquiesced in by 
Congress, prohibiting legislative recognition of the
“Armenian Genocide.” By formally recognizing the 
“Armenian Genocide,” § 354.4 directly conflicts with 
this foreign policy. Moreover, far from concerning an 
area of traditional state interest, § 354.4 instead 
infringes upon the federal government’s prerogative 
to conduct foreign affairs. Therefore, I respectfully 
dissent and would reverse the district court’s order 
denying the Rule 12(b)(6) motion to dismiss.
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APPENDIX D

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT.

___________

No. 07–56722.

___________

VAZKEN MOVSESIAN; HARRY ARZOUMANIAN; GARO 

AYALTIN; MIRAN KHAGERIAN; ARA KHAJERIAN, 
individually and on behalf of all others similarly 
situated including thousands of senior citizens, 

disabled persons, and orphans as well as on behalf of 
the general public and acting in the public interest,

Plaintiffs–Appellees,

v.

VICTORIA VERSICHERUNG AG, a German corporation; 
Ergo Versicherungsgruppe AG, a German 

corporation,

 Defendants,

and

MUNCHENER RUCKVERSICHERUNGS–GESELLSCHAFT 

AKTIENGESELLSCHAFT AG, a German corporation,

Defendant–Appellant.

___________

Filed Nov. 7, 2011

___________
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Vartkes Yeghiayan, Esquire, Yeghiayan & 
Associates, Glendale, CA, Victoria Versicherung AG, 
Washing-ton, DC, for Plaintiffs–Appellees.

Christopher P. Murphy, Neil Michael Soltman, Es-
quire, Mayer Brown, LLP, Los Angeles, CA, for 
Defendant–Appellant.

D.C. No. CV–03–09407–CAS–JWJ.

ORDER

KOZINSKI, Chief Judge:

Upon the vote of a majority of nonrecused active 
judges, it is ordered that this case be reheard en banc 
pursuant to Circuit Rule 35–3. The three-judge panel 
opinion shall not be cited as precedent by or to any 
court of the Ninth Circuit.:

Judge BYBEE did not participate in the 
deliberations or vote in this case.
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APPENDIX E

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

WESTERN DIVISION

—————

Case No. CV-03-09407 CAS (MCx)

—————

REVEREND FATHER VAZKEN MOVSESIAN, ET AL.,
Plaintiffs,

v.

VICTORIA VERSICHERUNG AG, ET AL.,
Defendants,

—————

June 6, 2007

—————

Order Granting in Part and Denying in Part 
Defendant Munich Re’s Motion to Dismiss

The Second Amended Complaint

I. INTRODUCTION

This is a class action arising out of disputes 
relating to policies of life insurance. Plaintiffs 
Reverend Father Vazken Movsesian, Garo Ayaltin, 
Harry Arzomanian, Miran Khagerian and Ara 
Khajerian (collectively “plaintiffs”) allege that they 
are persons of Armenian descent who are the rightful 
beneficiaries of insurance policies owned by their 
ancestors, who resided in the former Ottoman 
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empire, which policies were allegedly issued by 
defendants. Plaintiffs filed a second amended 
complaint on June 22, 2006, alleging claims, on 
behalf of themselves and others similarly situated, 
for (1) breach of written contract, (2) breach of the 
covenant of good faith and fair dealing, (3) unjust 
enrichment, and (4) constructive trust.  Plaintiffs rely 
upon section 354.4(c) of the California Code of Civil 
Procedure, which extends the applicable statute of 
limitations for claims arising out of life insurance 
policies issued between 1875 and 1923 to persons of 
Armenian or other ancestry living in the Ottoman 
Empire during the period of 1915 to 1923.

On November 1, 2006, defendant Munchener 
Ruckversicherungs-Gesellschaft Aktiengesellschaft 
(“Munich Re”) filed the instant motion to dismiss 
plaintiffs’ second amended complaint.  Plaintiffs filed 
an opposition on November 28, 2006.1 On 
December 11, 2006, Munich Re filed a reply.

On December 18, 2006, the Court heard oral 
argument on Munich Re’s motion.  The Court 
reserved its judgment on the motion until such time
as the California Attorney General’s Office indicated 
whether it intends to file a brief regarding its position 
on the matter.  On March 19, 2007, the parties 

                                           
1 Munich Re also filed a request for judicial notice as to 
California Senate Bill No. 1915, as introduced February 24,
2000, and as amended on July 6, 2000. Munich Re filed a second 
request for judicial notice as to the Treaty of Lausanne. The 
Court GRANTS Munich Re’s request for judicial notice of 
California Senate Bill No. 1915.  As to the Treaty of Lausanne, 
the Court finds it unnecessary to judicially notice this treaty, 
and hereby DENIES Munich Re’s request for judicial notice as 
moot.
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informed the Court that the California Attorney 
General does not intend a file an amicus brief.

On March 29, 2007, the Court issued a tentative 
minute order with respect to Munich Re’s motion.  In 
addition, the Court directed the parties to file 
supplemental briefs responding to the issues raised 
by the Court’s tentative order, in particular the issue 
of whether section 354.4 is preempted under the 
foreign affairs doctrine.  On May 14, 2007, Munich Re 
filed its supplemental brief. On May 21, 2007, 
plaintiffs filed their supplemental opposition. On 
May 30, 2007, Munich Re filed a supplemental reply.2

The Court heard oral argument on June 4, 2007. 
After carefully considering all of the parties’ 
submissions, the Court hereby concludes as follows.

II. BACKGROUND

Beginning in approximately 1880, defendant 
Victoria Versicherung AG (“Victoria”) allegedly sold
life insurance policies in the Ottoman Empire. Second 
Amended Complaint (“SAC”) ¶ 13. Plaintiffs allege 
that, between 1915 and the late 1920s, more than one 
million, five hundred thousand Armenians living in 
the Ottoman Turkish Empire were killed, deported, 
and displaced. Id. ¶ 15.

Plaintiffs allege that defendants “failed to provide 
information about issued life insurance policies to 
Armenians by Victoria, which would have assisted 
the beneficiaries in processing their claims[,] ... 

                                           
2 On June 1, 2007, plaintiffs filed a request to strike Munich 
Re’s reply because the Court did not grant Munich Re leave to 
file said reply. In light of the Court’s ruling on Munich Re’s 
motion to dismiss, the Court hereby DENIES plaintiffs’ request 
as moot.



71a

refused to honor demands[,] claiming that [Victoria] 
was unable to provide information to identify 
Armenian policyholders, or that the time had lapsed 
[,and] ... [a]s a result, thousands of life insurance 
policies purchased ... remain unpaid to this date, 
depriving beneficiaries and heirs of their rightful 
entitlement to the benefits of the subscribed 
Defendants’ policies.” Id ¶ 17. Plaintiffs allege that 
they are “such individuals whose heirs should have 
received benefits from their family members’ life 
insurance policies issued by Victoria, but to date 
remain unpaid.” Id. ¶ 18.

California Code of Civil Procedure § 354.4 
provides:

(a) The following definitions govern the 
construction of this section:

(1) “Armenian Genocide victim” means any 
person of Armenian or other ancestry living 
in the Ottoman Empire during the period of 
1915 to 1923, inclusive, who died, was 
deported, or escaped to avoid persecution 
during that period.

(2) “Insurer” means an insurance provider 
doing business in the state, or whose 
contacts in the state satisfy the 
constitutional requirements for  jurisdiction, 
that sold life, property, liability, health, 
annuities, dowry, educational, casualty, or 
any other insurance covering persons or 
property to persons in Europe or Asia at any 
time between 1875 and 1923.

(b) Notwithstanding any other provision of 
law, any Armenian Genocide victim, or heir 
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or beneficiary of an Armenian Genocide 
victim, who resides in this state and has a 
claim arising out of an insurance policy or 
policies purchased or in effect in Europe or 
Asia between 1875 and 1923 from an insurer 
described in paragraph (2) of subdivision (a), 
may bring a legal action or may continue a 
pending legal action to recover on that claim 
in any court of competent jurisdiction in this 
state, which court shall be deemed the 
proper forum for that action until its 
completion or resolution.

(c) Any action, including any pending action 
brought by an Armenian Genocide victim or 
the heir or beneficiary of an Armenian 
Genocide victim, whether a resident or 
nonresident of this state, seeking benefits 
under the insurance policies issued or in 
effect between 1875 and 1923 shall not be 
dismissed for failure to comply with the 
applicable statute of limitation, provided the 
action is filed on or before December 31, 
2010.

(d) The provisions of this section are 
severable. If any provision of this section or 
its application is held invalid, that invalidity 
shall not affect other provisions or 
applications that can be given effect without 
the invalid provision or application.

California Senate Bill 1915 (“S.B. 1915”), which 
added section 354.4 to the California Code of Civil 
Procedure, asserts that “California has an 
overwhelming public policy interest in ensuring that 
its residents and citizens who are claiming 
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entitlement to benefits under policies issued to 
Armenian Genocide victims are treated reasonably 
and fairly and that those legal obligations are 
honored.” S.B. 1915 § 1(b).  To that end, the 
California legislature declared its “specific intent [to 
provide Armenian Genocide-era life insurance 
policyholders] an expeditious, inexpensive, and fair 
forum ... by allowing claims to be brought in 
California irrespective of any contrary forum 
selection provision contained in the policies 
themselves.” Id. § 1(c). The legislature also stated 
that to the extent that section 354.4 extends the 
limitations for any contractual or tort claim, “that 
extension of the limitations period is intended to be 
applied retroactively, irrespective of whether the 
claims were otherwise barred by any applicable 
statute of limitations ….” Id. § 1(d).

III. LEGAL STANDARD

A Rule 12(b)(6) motion tests the legal sufficiency 
of the claims asserted in a complaint. A court must 
not dismiss a complaint for failure to state a claim 
“unless it appears beyond doubt that the plaintiff can 
prove no set of facts in support of his claim which 
would entitle him to relief.” Conley v. Gibson, 
355 U.S. 41, 45-46 (1957); Cahill v. Liberty Mut.
Ins. Co., 80 F.3d 336, 338 (9th Cir. 1996).

In considering a motion pursuant to Fed. R. Civ. 
P. 12(b)(6), a court must accept as true all material 
allegations in the complaint, as well as all reasonable 
inferences to be drawn from them.  Pareto v. F.D.I.C.,
139 F.3d 696, 699 (9th Cir. 1998). The complaint 
must be read in the light most favorable to the 
nonmoving party. Sprewell v. Golden State Warriors, 
266 F.3d 979, 988 (9th Cir. 2001); Parks Sch. of Bus., 
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Inc. v. Symington, 51 F.3d 1480, 1484 (9th Cir. 1995). 
However, a court need not accept as true 
unreasonable inferences or conclusory legal 
allegations cast in the form of factual allegations. 
Sprewell, 266 F.3d at 988; W. Mining Council v.
Watt, 643 F.2d 618, 624 (9th Cir. 1981).

Dismissal pursuant to Rule 12(b)(6) is proper only 
where there is either a “lack of a cognizable legal 
theory or the absence of sufficient facts alleged under 
a cognizable legal theory.” Balistreri v. Pacifica Police 
Dept., 901 F.2d 696, 699 (9th Cir. 1990).

Furthermore, unless a court converts a 
Rule 12(b)(6) motion into a motion for summary 
judgment, a court cannot consider material outside of 
the complaint (e.g., facts presented in briefs, 
affidavits, or discovery materials). In re American 
Cont’l Corp./Lincoln Sav. & Loan Sec. Litig.,
102 F.3d 1524, 1537 (9th Cir. 1996), rev’d on other 
grounds sub nom Lexecon, Inc. v. Milberg Weiss 
Bershad Hynes & Lerach, 523 U.S. 26 (1998). A court 
may, however, consider exhibits submitted with or 
alleged in the complaint and matters that may be 
judicially noticed pursuant to Federal Rule of 
Evidence 201. In re Silicon Graphics Inc. Sec. Litig., 
183 F.3d 970, 986 (9th Cir. 1999); Lee v. City of Los 
Angeles, 250 F.3d 668, 689 (9th Cir. 2001).

For all of these reasons, it is only under 
extraordinary circumstances that dismissal is proper 
under Rule 12(b)(6). United States v. City of Redwood 
City, 640 F.2d 963, 966 (9th Cir. 1981).

As a general rule, leave to amend a complaint 
which has been dismissed should be freely granted. 
Fed. R. Civ. P. 15(a). However, leave to amend may 
be denied when “the court determines that the 
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allegation of other facts consistent with the 
challenged pleading could not possibly cure the 
deficiency.” Schreiber Distrib. Co. v. Serv-Well 
Furniture Co., 806 F.2d 1393, 1401 (9th Cir. 1986); 
see Lopez v. Smith, 203 F.3d 1122, 1127 (9th Cir. 
2000).

IV. DISCUSSION

A.  Plaintiffs’ Standing Under § 354.4

In their second amended complaint, plaintiffs 
allege that they are “heirs of beneficiaries” to life 
insurance policies issued to “Armenian Genocide 
victims.” SAC ¶¶4-7.3 Munich Re argues that 
section 354.4 grants standing to “Armenian Genocide 
victims,” their heirs, and their beneficiaries, but not 
the “heirs of beneficiaries.”  Munich Re argues that 
“beneficiary” typically means the person named in a 
life insurance policy to be paid the proceeds upon the 
death of the insured.  Munich Re also contends that 
the definition of “heir” under the California Probate 
Code should apply here. In the Probate Code, “heir” is 
defined as “any person ... who is entitled to take 
property of the decedent by intestate succession 
under this code.” Probate Code § 44. Further, Probate 
Code § 240 requires that an “heir” be alive at the time 
of the death of the decedent in order to take by 
intestate succession.

Munich Re argues that, to the extent that the 
Court might interpret the statute to encompass “heirs 
of beneficiaries” as well as heirs or beneficiaries of 
“Armenian Genocide victims,” such an interpretation 

                                           
3 In light of the controversy surrounding the subject, the Court 
uses quotation marks when referring to the events described by 
the California legislature as the “Armenian Genocide.”



76a

would be inconsistent with Cal. Code Civ. P. § 1858. 
Munich Re’s Supp’l Brief at 19 (citing People v. 
Guzman, 35 Cal. 4th 577, 587 (2005); Security Pacific 
Nat’l Bank v. Wozab, 51 Cal. 3d 991, 998 (1990)). Cal. 
Code Civ. P. § 1858 states that “[i]n the construction 
of a statute or instrument, the office of the Judge is 
simply to ascertain and declare what is in terms or in 
substance contained therein, not to insert what has 
been omitted, or to omit what has been inserted.”

Plaintiffs argue that, should Munich Re’s 
interpretation of the statute be accepted, virtually no 
“heirs” or “beneficiaries” will be able to bring suit 
because they are no longer alive. If an “heir” must 
have been alive at the time of the death of the 
“Armenian Genocide victim,” few such heirs would 
still be alive today, over 80 years since the events 
covered by the statute. Likewise, few named 
beneficiaries to the insurance policies at issue would 
be alive today, considering the fact that the policies 
were issued between 1875 and 1923.

The Court finds Munich Re’s reading of the 
statute to be overly narrow. It appears to the Court 
that the intent of the California legislature was that 
section 354.4 allow all heirs, including both heirs of 
“Armenian Genocide victims” and heirs of insurance 
policy beneficiaries, to pursue claims. Further, 
interpreting section 354.4 to apply to heirs of 
beneficiaries does not impermissibly add new 
language to the statute in violation of Cal. Code Civ. 
P. § 1858. In Guzman, the primary case upon which 
Munich Re relies, the California Supreme Court 
declined to add new, inconsistent language to an 
unambiguous statute that would dramatically 
increase the scope of the statute. Here, in contrast, 
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the language of section 354.4 is not unambiguous, in 
that an overly literal reading of the statute would 
abrogate the legislature’s stated intent to “ensur[e] 
that its residents and citizens who are claiming 
entitlement to benefits under policies issued to 
“Armenian Genocide victims” are treated reasonably 
and fairly and that those legal obligations are 
honored” because few if any heirs or beneficiaries of 
“Armenian Genocide victims” are likely alive.

Even if section 354.4(b) were strictly interpreted 
to grant standing only to Armenian Genocide victims, 
their heirs or beneficiaries, plaintiffs do not bring a 
claim for relief arising under that section. Rather, 
plaintiffs rely solely upon section 354.4(c), which 
extends the statute of limitations.4  Section 354.4(c) 
applies to “[a]ny action, including any pending action 
brought by an Armenian Genocide victim or the heir 
or beneficiary of an Armenian Genocide victim 
whether a resident or nonresident of this state, 
seeking benefits under the insurance policies issued 
or in effect between 1875 and 1923” (emphasis 
added). Thus, the literal language of section 354.4(c) 
suggests that the section applies more broadly than 
section 354.4(b).

Finally, Munich Re argues that, because plaintiffs 
assert claims on behalf of beneficiaries as successors 
in interest, plaintiffs must file an affidavit to that 
effect pursuant to Cal. Code. Civ. Pro § 377.32. 
Whether plaintiffs need to, and in fact have, filed 
such an affidavit is more properly considered on a 
motion for summary judgment.

                                           
4 As discussed below, section 354.4(d) provides that each of the 
subsections in the statute are severable, and therefore the Court 
may consider section 354.4(c) separately.
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For these reasons, the Court concludes that 
plaintiffs have standing to pursue their claims.

B.  Whether Munich Re is a Proper 
Defendant

Plaintiffs allege that Munich Re is “acting in 
association with Victoria and Ergo and/or is a 
successor in interest to policies issued by Victoria 
prior to 1915 in the Ottoman Turkish Empire.” 
SAC ¶ 10. Munich Re argues that because it did not 
directly issue the insurance policies to Armenian 
Genocide victims, it is not an “insurer” within the 
meaning of section 354.4 and is therefore not a proper 
defendant in this action. Munich Re points out that, 
unlike sections 354.5 and 354.6 of the California Code 
of Civil Procedure, section 354.4 does not provide for 
liability of “related companies.” Munich Re also 
contends that plaintiffs’ assertion that Munich Re is a 
“successor in interest” is a legal conclusion that the 
Court need not accept as true.

Sections 354.5 and 354.6,5 like section 354.4, 
provide extensions of the statute of limitations for 
certain claims. Sections 354.5(b) provides that a 
Holocaust victim who has a claim arising under an 
insurance policy claim purchased in Europe 
before 1945 from an insurer may bring a legal action 
to recover on that claim. The statute defines “insurer” 
as an insurance provider that sold insurance covering 
persons or property in Europe before 1945, directly or 
through a related company, “whether the sale of the 
insurance occurred before or after the insurer and the 
related company became related.” Cal. Code Civ. Pro. 

                                           
5 As discussed below, both statutes have been held 
unconstitutional based upon the foreign affairs doctrine.
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§ 354.5(a)(3). “Related company” is defined as “any 
parent, subsidiary, reinsurer, successor in interest, 
managing general agent, or affiliate company of the 
insurer” Id. § 354.5(a)(2). Section 354.6 provides that 
any “Second World War slave labor victim” may bring 
an action to recover compensation from “any entity or 
successor in interest thereof, for whom that labor was 
performed, either directly or through a subsidiary or 
affiliate,” Id. § 354.6(b). Indeed, it appears that the 
California legislature originally included such 
“related company” language in a draft of 
section 354.4, which was later removed. See S.B. 
1915, as amended in Assembly on July 6, 2000. 
According to Munich Re, this difference in language 
must be given effect, such that plaintiffs may not 
bring suit against a successor in interest of an 
insurer.

Plaintiffs argue that Munich Re can be liable as a 
successor. Plaintiffs rely upon California 
Corporations Code § 1107(a), which states that a 
successor company assumes “the debts and liabilities 
[of the merged corporation] ... as if the surviving 
corporation had itself incurred them,” and upon the 
“de facto” merger doctrine.  Opp’n at 6 (citing Marks 
v. Minnesota Mining & Mfg. Co., 187 Cal. App. 
3d 1429, 1435 (1986)). Plaintiffs contend that the 
legislature’s deletion of the “related companies” 
language in section 354.4 does not narrow the claims 
covered by the statute. Plaintiffs argue that, under 
the prior version of section 354.4, “insurer” was 
defined as an insurance provider who sold insurance 
policies “directly or though a related company.” 
However, under the operative version of 
section 354.4, the definition of “insurer” does not 
include this language. Plaintiffs argue that 
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section 354.4, therefore, does not necessarily limit the 
scope of defendants under the statute to those who 
sold the insurance directly.

It appears to the Court that section 354.4(c) does 
not necessarily limit the scope of defendants against 
whom a claim may be brought.  While section 354.4 
defines the term “insurer,” it does not state that 
section 354.4(c) applies only against the direct issuer 
of the insurance policy. Nowhere in the statute does 
it say actions for insurance benefits may be brought 
solely against the “insurer.”  Nor did the previous 
version of section 354.4, which included the “related 
companies” language, have such a requirement.  
More importantly, even if section 354.4(b) could be 
said to limit relief under that provision to actions 
against the direct issuer of the insurance policy, 
section 354.4(c) is defined more broadly.  In this way, 
section 354.5, which includes the “related company” 
provision, is distinguishable from section 354.4. 
Section 354.5(c) extends the statute of limitations for 
“[a]ny action brought by a Holocaust victim or the 
heir or beneficiary of a Holocaust victim, whether a 
resident or nonresident of this state, seeking proceeds 
of the insurance policies issued or in effect 
before 1945.” See Cal. Code Civ. P. 354.5(c). 
Section 354.4(c) is written more broadly, applying to 
“any action, including” an action brought by an 
Armenian Genocide victim, heir, or beneficiary. By 
Munich Re’s own reasoning, this difference in 
language should be given effect.

Finally, whether Munich Re is a “successor in 
interest” to the insurance policies at issue should be 
determined on a motion for summary judgment, 
rather than a motion to dismiss.
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C.  Whether § 354.4(c) Violates Munich Re’s Due 
Process Rights

Munich Re argues that section 354.4 “purports to 
regulate transactions that took place in Europe and 
Turkey many decades ago between a German 
company and Armenian residents of Turkey,” which 
Munich Re contends a state may not do under the 
Due Process Clause of the Fourteenth Amendment. 
Mot. at 9.

A number of cases have held that a state cannot 
apply its substantive law to a controversy 
consistently with the Due Process Clause unless the 
state has “a significant contact or significant 
aggregation of contacts, creating state interests, such 
that choice of its law is neither arbitrary nor 
fundamentally unfair.” Allstate Ins. Co. v. Hague,
449 U.S. 302, 313 (1981): see also  John Hancock 
Mut. Life Ins. Co. v. Yates, 299 U.S. 178, 182 (1936) 
(Georgia court’s attempt to apply Georgia law to an 
insurance policy which incorporated New York law as 
“a term of the contract” was invalid where the 
controversy’s only contact with Georgia was plaintiff’s 
post-occurrence change of residence); Home Ins. Co. 
v. Dick, 281 U.S. 397 (1930) (state court’s attempt to 
apply Texas statute of limitations to an insurance 
contract “issued in Mexico, by Mexican insurer, to a 
Mexican citizen [although assigned to a nominal 
Texas resident] covering a Mexican risk” violated 
Contracts Clause, Due Process Clause, and equal 
protection).

Plaintiffs argue that section 354.4 is not a 
substantive law, but rather a  procedural one 
governing venue and the statute of limitations. A 
legislature’s decision to provide venue, or a court’s 
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decision that venue is appropriate, does not implicate 
the Due Process Clause, at least where personal 
jurisdiction is present.  The traditional approach to 
venue is that it can lie wherever there is personal 
jurisdiction, even if the forum is inappropriate or 
inconvenient. See RESTATEMENT (SECOND) OF 

CONFLICT OF LAWS § 84 cmt. g (1971) (“The doctrine 
of inconvenient forum is not jurisdictional. If a state 
chooses to exercise such judicial jurisdiction as it 
possesses, despite the fact that it is an inappropriate 
forum, its action in this regard is valid and will be 
entitled to full faith and credit in the other states.”). 
This traditional approach was followed by the 
Supreme Court in Sun Oil v. Wortman, 486 U.S. 717 
(1988).  Sun Oil upheld a Kansas court’s application 
of Kansas’ statute of limitations to claims which had 
been found, pursuant to Hague, to have so little 
connection to the forum that it would be 
constitutionally impermissible to apply the forum’s 
law to them. The Court characterized the Kansas 
statute of limitations as a procedural rule for the 
purposes of the conflict of laws analysis6 and noted 

                                           
6 The characterization of the statute of limitations as a 
procedural rule arose in response to defendant’s argument in 
Sun Oil that statutes of limitations are substantive under Erie. 
The Court rejected the notion that “there is an equivalence 
between what is substantive under the Erie doctrine and what 
is substantive for purposes of conflict of laws.” Sun Oil, 486 U.S. 
at 726 (citing Guaranty Trust Co. v. York, 326 U.S. 99, 108 
(1945)). The Court explained that the line between substance 
and procedure is dependent on the purpose for which the 
distinction is drawn, and noted that the purpose of Erie, “to 
establish ... substantial uniformity of predictable outcome 
between cases tried in a federal court and [a state court],” is 
very different from the purpose of conflict of laws, “to delimit 
spheres of state legislative competence.” Id.
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that “since the procedural rules of its courts are 
surely matters on which a State is competent to 
legislate, it follows that a State may apply its own 
procedural rules to actions litigated in its own 
courts.” Sun Oil. 486 U.S. at 722.  The Court added 
that “a State’s interest in regulating the work load of 
its courts and determining when a claim is too stale 
to be adjudicated certainly suffices to give it 
legislative jurisdiction to control the remedies 
available in its courts by imposing statutes of 
limitations.” Id. at 730.

In Marootian v. New York Life Insurance 
Company, No. CV-99-12073, 2001 U.S. Dist. 
LEXIS 22274 (C.D. Cal. Nov. 28, 2001), this Court 
noted that 

[t]he principle underlying the Sun Oil
decision also applies to section 354.4. 
Section 354.4 does not provide any rule of 
decision determining plaintiffs’ claims, nor 
does it mandate the application of any 
particular substantive law to those claims; it 
simply attempts to provide a forum in 
California to allow those claims to be heard. 
Here, as in Sun Oil, the California 
legislature is competent to assess the work 
load of California courts and decide that 
public policy mandates a consideration of 
plaintiffs’ claims, in spite of burdens it may 
place on those courts. As in Sun Oil, this 
decision does not violate the Due Process 
Clause.

Id. at *49.

Munich Re argues that the Ninth Circuit’s 
subsequent decision in Deutsch v. Turner Corp., 
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324 F.3d 692 (9th Cir. 2003), dictates a contrary 
result. In Deutsch, the Ninth Circuit considered the 
constitutionality of section 354.6 of the California 
Code of Civil Procedure, which provides that “[a]ny 
Second World War slave labor victim, or heir of a 
Second World War slave labor victim, Second World 
War forced labor victim, or heir of a Second World 
War forced labor victim, may bring an action to 
recover compensation for labor performed as a Second 
World War slave labor victim or Second World War 
forced labor victim from any entity or successor in 
interest thereof, for whom that labor was performed, 
either directly or through a subsidiary or affiliate.” 
Cal. Code. Civ. Pro. § 354.6(b). Further, “[a]ny action 
brought under this section shall not be dismissed for 
failure to comply with the applicable statute of 
limitation, if the action is commenced on or before 
December 31, 2010.” Id. § 354.6(c).

In Deutsch, the parties debated whether 
section 354.6 was substantive or procedural primarily 
in the context of the defendants’ due process 
challenge, which the Ninth Circuit did not address. 
However, the court found the question relevant to its 
foreign affairs doctrine analysis. Deutsch, 324 F.3d 
at 708. The court noted that, when viewing 
subsection (c) in isolation, section 354.6 appeared to 
be a purely procedural statute. However, the other 
provisions of section 354.6 suggested that the statute 
creates a substantive cause of action. The court noted 
that “the first sentence of subsection (b) explicitly 
creates a cause of action by providing that certain 
individuals ‘may bring an action’ for certain wrongs.” 
Id. at 707. Section 354.6 also defined the class of 
plaintiffs who may sue under the statute, set the 
method for measuring damages, and established “a 
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special rule regarding liability of corporations 
affiliated with the wrong-doer.” Id. Further, the 
statute of limitations provision “limits the application 
of the statute of limitations to ‘action[s] brought 
under this section,’ thus confirming that section 354.6 
creates a cause of action.” Id.

The Deutsch court stated that “section 354.6 
creates a special rule that applies only to a newly 
defined class of tort actions--actions brought by 
Second World War slave labor victims against the 
entities that enslaved them. This new rule profoundly 
alters the likelihood that such actions will succeed, by 
not only extending the statute of limitations for 
claims that were timely when the statute took effect 
(although we doubt that any such claims existed), 
but, far more important, by reviving claims that were 
already time-barred.” Id. at 708. Although the court 
did not address the defendants’ argument that 
section 354.6 violates due process, the court noted 
that “[s]uch a revival of liability--even civil liability--
is troubling and raises serious due process questions.” 
Id.

In Cruz v. United States, 387 F. Supp. 2d 1057 
(N.D. Cal. 2005), the Northern District of California 
considered the constitutionality of another California 
statute, Cal. Code. Civ. Pro. § 354.7(c).7  In deciding 

                                           
7 Section 354.7(b) provides that the heirs or beneficiaries of a 
bracero “who has a claim arising out of a failure to pay or turn 
over savings fund amounts may bring a legal action or may 
continue a pending legal action to recover on that claim in any 
court of competent jurisdiction in this state.” Subsection (c) 
provides that, “[n]otwithstanding any other provision of law, any 
action brought by a bracero, or heir or beneficiary of a bracero, 
arising out of a failure to pay or turn over savings fund amounts 
shall not be dismissed for failure to comply with the otherwise 
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that particular provision’s constitutionality, the court 
noted that it need only consider subsection (c), and 
did not consider whether other parts of the statute 
would survive a constitutional challenge.  The court 
distinguished Deutsch on the ground that, unlike 
section 354.6, section 354.7 made each provision 
severable on its face. Likewise, section 354.4(d) 
provides that “[t]he provisions of this section are 
severable. If any provision of this section or its 
application is held invalid, that invalidity shall not 
affect other provisions or applications that can be 
given effect without the invalid provision or 
application.”  Plaintiffs do not allege a claim under 
section 354.4(b); rather, plaintiffs bring claims for 
breach of contract, breach of the implied covenant of 
good faith and fair dealing, unjust enrichment, and 
constructive trust. Only the extension of the 
applicable statute of limitations in subsection (c) has 
any application in this case.8  Thus, this Court need 
only consider whether section 354.4(c), the statute of 
limitations provision, is procedural or substantive, 

                                                                                          
applicable statute of limitations, provided the action is filed on 
or before December 31, 2005.”
8 The court in Deutsch noted that “section 354.6 can be viewed 
as purely procedural only when subsection (c)[, which extends 
the applicable statute of limitations,] is viewed in isolation from 
the rest of the provision.” 324 F.3d at 707. In Deutsch,
subsection (c) could not be viewed in isolation in part because 
subsection (c) extended the statute of limitations only for 
“action[s] brought under this section,” which confirmed that 
section 354.6 creates a cause of action. In contrast, section 
354.4(c) applies to “[a]ny action, including [an action described 
in subsection (b),] seeking benefits under the insurance policies 
issued or in effect between 1875 and 1923.” This difference in 
language lends further support to the Court’s conclusion that 
section 354.4(c) may be viewed in isolation.
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notwithstanding language in subsection (b) that could 
arguably create a substantive cause of action. 
Viewing subsection (c) alone, the provision is 
procedural in nature pursuant to Sun Oil.9

Munich Re next argues that “[a]pplying a new 
statute of limitations ... to revive previously expired 
common law claims ... is substantive, not procedural.” 
Munich Re’s Supp’l Brief at 15. Munich Re bases this 
argument on the Ninth Circuit’s holding in Chenault 
v. U.S. Postal Service, 37 F.3d 535 (9th Cir. 1994). In 
                                           
9 The Court is also unpersuaded that the reasoning of the 
Supreme Court in Home Ins. Co. v. Dick, 281 U.S. 397 (1930), 
governs the instant case. At issue in Dick was a Texas statute 
that forbade any company from entering into any contract “by 
reason whereof the time in which to sue thereon is limited to a 
shorter period than two years,” and barred any “stipulation, 
contract, or agreement for any such shorter limitation in which 
to sue[.]” Id. at 404-405. The plaintiff brought suit against the 
defendant Mexican corporation to recover insurance benefits 
under a policy issued and paid for in Mexico. The insurance 
policy included a provision for a one-year statute of limitations 
for claims arising from the policy. The Court held that due 
process barred the application of the Texas statute to the 
Mexican insurance policy because “in the case at bar, nothing in 
any way relating to the policy sued on, or to the contracts of 
reinsurance, was ever done or required to be done in Texas,” and 
“Texas was therefore without power to affect the terms of 
contracts so made.” Id. at 407-408. As the Court explained, “the 
Texas statute deals neither with the kind of remedy available 
nor with the mode in which it is to be pursued. It purports to 
create rights and obligations. It may not validly affect contracts 
which are neither made nor are to be performed in Texas.” Id. at 
410.  The instant case is distinguishable. Section 354.4(c) does 
not in any way affect the terms of the insurance policies at issue 
in this case, does not create rights and obligations, and does not 
attempt to apply substantive California law. Rather, under Sun 
Oil, section 354.4(c) is procedural. As the Court has made clear, 
section 354.4(b), which might be said to create a cause of action, 
is not at issue in the instant case.
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Chenault, the plaintiff’s employment discrimination 
case was pending when Congress enacted the Civil 
Rights Act of 1991, which, among other things, 
extended the filing period in employment 
discrimination cases against the government from 30 
days to 90 days. Although the plaintiff failed to 
exhaust his administrative remedies within 30 days 
prior to Congress’s extension of the filing period, the 
plaintiff sought to apply the new, 90 day limitations 
period to his claim. The plaintiff argued that the new 
statute could be applied retroactively because a 
statute of limitations provision is procedural, rather 
than substantive. Rejecting this argument, the court 
reasoned that “[w]e do not find the 
substantive/procedural dichotomy helpful in deciding 
this case. Regardless of whether a statute is 
‘substantive’ or ‘procedural,’ it may not apply to cases 
pending at the time of enactment if the new statute 
would prejudice the rights of one of the parties.” Id.
at 539. The court held that “a newly enacted statute 
that lengthens the applicable statute of limitations 
may not be applied retroactively to revive a plaintiff’s 
claim that was otherwise barred under the old 
statutory scheme because to do so would alter the 
substantive rights of a party and increase a party’s 
liability.” Id. at 539 (internal quotation marks 
omitted).

Munich Re argues that plaintiffs’ claims were 
already time-barred before the California legislature 
passed section 354.4 in 2000. Thus, according to 
Munich Re, section 354.4(c) may not be applied 
retroactively to revive plaintiffs’ expired claims. 
However, Munich Re takes quotations from Chenault
out of context. Chenault does not rely upon principles 
of due process in reaching its conclusion. Rather, the 
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court based its holding upon the principle that, if 
Congress is silent on whether or not a statute applies 
retroactively, the court should examine the statute in 
accordance with Landgraf v. USI Film Prods., 511 
U.S. 244 (1994). In Landgraf, the Supreme Court 
noted that “[s]ince the early days of this Court, we 
have declined to give retroactive effect to statutes 
burdening private rights unless Congress had made 
clear its intent. ... The presumption against statutory 
retroactivity has consistently been explained by 
reference to the unfairness of imposing new burdens 
on persons after the fact.” See id. at 270.

On the other hand, where the legislature makes 
clear its intention that a statute apply retroactively, 
the Constitution places few bars on that power. In 
Chase Securities Corp. v. Donaldson, 325 U.S. 304 
(1945), the Supreme Court rejected the contention 
that due process bars a state legislature from 
retroactively extending a statute of limitations, 
thereby reviving an expired claim. The Court stated 
that

[t]he Fourteenth Amendment does not make 
an act of state legislation void merely 
because it has some retrospective operation. 
What it does forbid is taking of life, liberty or 
property without due process of law. Some
rules of law probably could not be changed 
retroactively without hardship and 
oppression, and this whether wise or unwise 
in their origin. Assuming that statutes of 
limitation like other types of legislation could 
be so manipulated that their retroactive 
effects would offend the Constitution, 
certainly it cannot be said that lifting the bar 
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of a statute of limitation so as to restore a 
remedy lost through mere lapse of time is per 
se an offense against the Fourteenth 
Amendment.

Id. at 315-16. This principle has been widely 
recognized by numerous courts, including the Ninth 
Circuit. See, e.g., Underwood Cotton Co., Inc, v. 
Hyundai Merchant Marine (American), Inc., 288 
F.3d 405, 409 n.7 (9th Cir. 2002) (“It is also true that 
the legislature can remove a statute of limitations 
impediment retroactively.”); Shadbume-Vinton v. 
Dalkon Shield Claimants Trust, 60 F.3d 1071, 1078 
(4th Cir. 1995) (“It is undisputed that a legislature 
may in certain instances retroactively enlarge a 
statute of limitations without violating the 
Constitution.”); Johnston v. Cigna Corp., 14 F.3d 486, 
493 (10th Cir. 1993) (“We agree that Congress has 
the power to change limitations periods, and as a 
result, a party cannot claim a vested right to a prior 
limitations period.”); Perez v. Richard Roe 1, 146 Cal. 
App. 4th 171, 182 n.6 (2006) (“As appellants and 
amicus point out, the Legislature is free to 
retroactively increase a civil statute of limitations.”).

Thus, Munich Re’s argument is not supported by 
established caselaw.  The California legislature has 
expressed its intention that section 354.4(c) operate 
retroactively, which the legislature is free to do. 
Further, whether or not Chenault characterized the 
extension of a statute of limitations as procedural or 
substantive for purposes of analysis under Landgraf, 
where the legislature is silent on the issue of 
retroactivity, is irrelevant to whether such an 
extension is substantive for purposes of conflict of 
laws analysis. As the Supreme Court has stated, “the 
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meaning of ‘substance’ and ‘procedure’ in a particular 
context is largely determined by the purposes for 
which the dichotomy is drawn.” Jinks v. Richland 
County. S.C., 538 U.S. 456, 465 (2003). The purpose 
of the “substance-procedure dichotomy” in the context 
of conflict of laws analysis is “to delimit spheres of 
state legislative competence.” Sun Oil, 486 
U.S. at 727. In contrast, the reasoning of Chenault
has little to do with legislative competence; rather, 
that case applies where the legislature is otherwise 
silent on the issue of retroactivity. The Supreme 
Court held in Sun Oil that statutes of limitations are 
procedural for purposes of conflict of laws analysis,10

and Chenault does not suggest that a different rule is 
warranted in this case.

D.  Whether § 354.4 is Preempted Under the 
Foreign Affairs Doctrine

Munich Re argues that section 354.4 infringes the 
foreign affairs power granted to the federal 
government because the statute (1) interferes with 
the executive’s chosen method of resolving 
World War I claims against German nationals; 
(2) undermines the United States’ diplomatic 
relations with Turkey and Armenia; and 
(3) improperly creates a judicial forum for attacks 
upon Turkey.

Munich Re asserts that the Ninth Circuit’s 
opinion in Deutsch, and the Supreme Court’s opinion 

                                           
10 Choice of law analysis between two states is generally the 
same as the analysis between the law of a state and a foreign 
country. See Restatement (Second) of Conflict of Laws § 10
(1971). Thus, the holding of Sun Oil cannot be limited to the fact 
that it dealt with conflict between the laws of two states, rather 
than a state and a foreign county.
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American Ins. Ass’n v. Garamendi, 539 U.S. 396 
(2003), warrant a finding that section 354.4 is 
preempted by federal foreign policy. In Deutsch, the 
Ninth Circuit held Cal. Code Civ. P. § 354.6 invalid 
pursuant to the foreign affairs doctrine. Section 354.6 
created a cause of action against German and 
Japanese corporations for claims involving Second 
World War slave labor. The statute also extended the 
statute of limitations for such actions. The Deutsch
court noted that

[b]ecause the Constitution mentions no 
general foreign affairs power, and because 
only a few specified powers related to foreign 
affairs are expressly denied the states, one 
might assume that, with certain exceptions, 
states are free to pursue their own foreign 
policies. This is not, however, the case. To 
the contrary, the Supreme Court has long 
viewed the foreign affairs powers specified in 
the text of the Constitution as reflections of a 
generally applicable constitutional principle 
that power over foreign affairs is reserved to 
the federal government.

324 F.3d at 709. The court further noted that “[t]he 
implication of the general principle is that even in the
absence of a treaty or federal statute, a state may 
violate the constitution by establishing its own 
foreign policy.” Id. (quoting Zschernig v. Miller, 389 
U.S. 429,441 (1968)) (internal quotation marks and 
brackets omitted). In light of the federal 
government’s exclusive power over foreign affairs, the 
court determined that “[i]n the absence of some 
specific action that constitutes authorization on the 
part of the federal government, states are prohibited 
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from exercising foreign affairs powers, including 
modifying the federal government’s resolution of war-
related disputes.” Id. at 714.

The court in Deutsch found that “the United 
States has already exercised its own exclusive 
authority to resolve [World War II], including claims 
arising out of it. It did not choose, however, to 
incorporate into that resolution a private right of 
action against our wartime enemies or their 
nationals.” Id. at 712. The court concluded that 
California

was dissatisfied with how the federal 
government chose to address the various
wartime injuries suffered by victims of the 
Nazis and their allies after the United States 
brought the Second World War to a close. 
The California legislature found that, under 
the treaties and compensatory programs that 
the federal government had established, 
“victims of Nazi persecution have been 
deprived of their entitlement to 
compensation for their labor and for injuries 
sustained while performing that labor as 
forced or slave laborers prior to and during 
the Second World War.” 1999 Cal. Stat. 216, 
§ 1(b) (codified in notes to Cal. Code Civ. 
Proc, § 354.6). The state legislature therefore 
enacted section 354.6 to remedy these 54-
year-old injuries in a manner favored by 
California but not provided for by the federal 
government. Appellants assert that no
international agreement or other federal 
action prohibits California from doing so. 
However, as we have stated, because the 
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issue is the lack of state power, it is 
immaterial whether the federal government 
enacted a prohibition. The federal 
government, acting under its foreign affairs 
authority, provided its own resolution to the 
war; California has no power to modify that 
resolution.

Id. at 715.11

In Garamendi, the Supreme Court considered the 
constitutionality of the California Holocaust Victim 
Insurance Relief Act of 1999 (“HVIRA”), Cal. Ins. 
Code Ann. § 13804(a). The Act requires “any insurer 
currently doing business in the state” to disclose the 
details of “life, property, liability, health, annuities, 
dowry, educational, or casualty insurance policies”
issued “to persons in Europe, which were in effect 
between 1920 and 1945.” Cal. Ins. Code Ann. § 
13804(a).

In considering the argument that the federal 
foreign affairs power preempts HVIRA, the Court 
first noted that “[t]here is, of course, no question that 
at some point an exercise of state power that touches 
on foreign relations must yield to the National 
Government’s policy, given the ‘concern for 
uniformity in this country’s dealings with foreign 
nations’ that animated the Constitution’s allocation 
of the foreign relations power to the National 
Government in the first place.” Garamendi, 539 

                                           
11 The California Court of Appeal has also held that section 
354.6 is preempted the federal government’s foreign policy that 
claims against Japan and its nationals are to be resolved 
diplomatically. See Taiheiyo Cement Corp. v. Superior Court,
117 Cal. App, 4th 380 (2004).
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U.S. at 413 (quoting Banco Nacional de Cuba v. 
Sabbatino, 376 U.S. 398, 427, n.25 (1964)).

The Garamendi Court turned to its decision in 
Zschernig. Zschernig involved an Oregon statute 
which provided that a nonresident alien’s probate 
claims to the property of Oregon decedents would 
escheat to the state unless three conditions were 
fulfilled: (1) the existence of a reciprocal right of a 
United States citizen to take property on the same 
terms as a citizen or inhabitant of the foreign 
country; (2) the right of United States citizens to 
receive payment here of funds from estates in the 
foreign country; and (3) the right of the foreign heirs 
to receive the proceeds of Oregon estates “without 
confiscation.” Zschernig, 389 U.S. at 430. The Court 
noted that courts in Oregon, and other states that 
had passed similar statutes, had engaged in broad 
and inappropriate criticisms of the governments of 
authoritarian countries in the course of evaluating 
whether those countries made probate property 
available on “the same terms” as the United States 
and “without confiscation.” Id. at 435 (“[W]e find that 
[the court decisions] radiate some of the attitudes of 
the ‘cold war,’ where the search is for the ‘democracy 
quotient’ of a foreign regime”).12  The Court found 

                                           
12 The Court noted its disapproval of the following statements, 
among others, from state court probate decisions refusing to 
release property to nonresident aliens: (1) “[W]e are entitled to 
take into consideration the fact that declarations of government 
officials in communist-controlled countries as to the state of 
affairs existing within their borders do not always comport with 
the actual facts.”; (2) “If this money were turned over to the 
Russian authorities, it would be used to kill our boys and 
innocent people in Southeast Asia.”; (3) “All the known facts of a 
Sovietized state lead to the irresistible conclusion that sending 
American money to a person within the borders of an Iron 
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that such evaluations “affect international relations 
in a persistent and subtle way,” and thus “may well 
adversely affect the power of the central government 
to deal with” problems of international relations. Id.
at 440-41. The Court then held that the Oregon 
statute was unconstitutional as applied because it 
was “an intrusion by [Oregon] into the field of foreign 
affairs which the Constitution entrusts to the 
President and Congress,” id. at 432, because it had 
“more than ‘some incidental or indirect effect in 
foreign countries,”’ id. 434 (quoting Clark v. Allen,
331 U.S. 503, 516-17 (1947)), and because it had a 
“great potential for disruption or embarrassment.” Id.
at 435.

The Court in Garamendi noted the dissenting 
opinion of Justice Harlan in Zschernig, who argued 
that the majority’s

implication of preemption of the entire field 
of foreign affairs was at odds with some 
other cases suggesting that in the absence of 
positive federal action “the States may 
legislate in areas of their traditional 
competence even though their statutes may 
have an incidental effect on foreign 
relations.” 389 U.S., at 459 (opinion 
concurring in result) (citing cases); see id., 
at 462 (White, J., dissenting). Thus, for 

                                                                                          
Curtain country is like sending a basket of food to Little Red 
Ridinghood in care of her ‘grandmother’ .... [T]here is no 
assurance upon which an American court can depend that a 
named Yugoslavian individual beneficiary of American dollars 
will have anything left to shelter, clothe, and feed himself once 
he has paid financial involuntary tribute to the tyranny of a 
totalitarian regime.” 389 U.S. at 436, 437 n.8.



97a

Justice Harlan it was crucial that the 
challenge to the Oregon statute presented no 
evidence of a “specific interest of the Federal 
Government which might be interfered with” 
by the law. Id., at 459 (opinion concurring in 
result); see id., at 461 (finding “no evidence 
of adverse effect in the record”). He would, 
however, have found preemption in a case of 
“conflicting federal policy,” see id., at 458-
459, and on this point the majority and 
Justices Harlan and White basically agreed: 
state laws “must give way if they impair the 
effective exercise of the Nation’s foreign 
policy,” id., at 440[ .] ... It is a fair question 
whether respect for the executive foreign 
relations power requires a categorical choice 
between the contrasting theories of field and 
conflict preemption evident in the Zschernig
opinions, but the question requires no 
answer here. For even on Justice Harlan’s 
view, the likelihood that state legislation will 
produce something more than incidental 
effect in conflict with express foreign policy 
of the National Government would require 
preemption of the state law.  And since on 
his view it is legislation within “areas of ... 
traditional competence” that gives a State 
any claim to prevail, 389 U.S. at 459, it 
would be reasonable to consider the strength 
of the state interest, judged by standards of 
traditional practice, when deciding how 
serious a conflict must be shown before 
declaring the state law preempted.

Garamendi, 539 U.S. at 418-20 (footnotes omitted).
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In footnote 11, the Court elaborated further on 
the relationship between field and conflict 
preemption. The Court noted that

[t]he two positions can be seen as 
complementary. If a State were simply to 
take a position on a matter of foreign policy 
with no serious claim to be addressing a 
traditional state responsibility, field 
preemption might be the appropriate 
doctrine, whether the National Government 
had acted and, if it had, without reference to 
the degree of any conflict, the principle 
having been established that the 
Constitution entrusts foreign policy 
exclusively to the National Government. … 
Where, however, a State has acted within 
what Justice Harlan called its “traditional 
competence,” 389 US, at 459, but in a way 
that affects foreign relations, it might make 
good sense to require a conflict, of a clarity or 
substantiality that would vary with the 
strength or the traditional importance of the 
state concern asserted. Whether the strength 
of the federal foreign policy interest should 
itself be weighed is, of course, a further 
question.

Id. at 419  n.11.

The Court found it unnecessary to resolve these 
issues, however, because it found a clear conflict 
between the policies adopted by the federal 
government and California. Id. at 421. The President 
had chosen to “encourage European governments and 
companies to volunteer settlement funds in 
preference to litigation or coercive sanctions.” Id.
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President Clinton had signed the German Foundation 
Agreement in July 2000, in which Germany agreed to 
create a voluntary compensation fund to resolve 
claims against German companies. Id. at 408. The 
United States signed similar agreements with 
Austria and France. Id. In contrast, California had 
“taken a different tack of providing regulatory 
sanctions to compel disclosure and payment, 
supplemented by a new cause of action for Holocaust 
survivors if the other sanctions should fail.” Id.
at 423. “Whereas the President’s authority to provide 
for settling claims in winding up international 
hostilities requires flexibility in wielding ‘the coercive 
power of the national economy’ as a tool of 
diplomacy... HVIRA denies this, by making exclusion 
from a large sector of the American insurance market 
the automatic sanction for noncompliance with the 
State’s own policies on disclosure.” Id. at 424. The 
Court concluded that “[t]he basic fact is that 
California seeks to use an iron fist where the 
President has consistently chosen kid gloves.” Id.
at 427. The Court finally pointed out that “Congress 
has done nothing to express disapproval of the 
President’s policy. Legislation along the lines of 
HVIRA has been introduced in Congress repeatedly, 
but none of the bills has come close to making it into 
law.” Id. at 429.

Garamendi did not consider the constitutionality 
of section 354.5 of the California Code of Civil 
Procedure, a statute related to the HVIRA. 
Challenges to Cal. Code Civ. Pro. § 354.5 were 
dismissed by the district court for lack of standing, 
which decision the plaintiffs did not appeal. 
Section 354.5(b) provided that
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Notwithstanding any other provision of law, 
any Holocaust victim, or heir or beneficiary 
of a Holocaust victim, who resides in this 
state and has a claim arising out of an 
insurance policy or policies purchased or in 
effect in Europe before 1945 from an insurer 
described in paragraph (3) of subdivision (a), 
may bring a legal action to recover on that 
claim in any superior court of the state for 
the county in which the plaintiff or one of the 
plaintiffs resides, which court shall be vested 
with jurisdiction over that action until its 
completion or resolution.

Subsection (c) further provided that “[a]ny action 
brought by a Holocaust victim or the heir or 
beneficiary of a Holocaust victim, whether a resident 
or nonresident of this state, seeking proceeds of the 
insurance policies issued or in effect before 1945 shall 
not be dismissed for failure to comply with the 
applicable statute of limitation, provided the action is 
commenced on or before December 31, 2010.”

Following Garamendi, the California Court of 
Appeal struck down section 354.5 as 
unconstitutional. See Steinberg v. International Com. 
on Holocaust Era Ins. Claims, 133 Cal. App. 4th 689 
(2005). In Steinberg, the plaintiffs had submitted 
claims to the International Commission on Holocaust 
Era Insurance Claims (ICHEIC) to recover on 
Holocaust era insurance policies issued by 
Assicurazioni Generali (Generali), an Italian insurer. 
Id. at 692. After the ICHEIC denied or diminished 
their claims, the plaintiffs brought suit against the 
ICHEIC, alleging that ICHEIC’s claims resolution 
guidelines constituted unfair business practices 
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under California law. Id. The plaintiffs filed suit 
relying upon section 354.5(c) as a basis for the tolling 
of the statute of limitations on their claims.

Based upon its reading of Garamendi, the court in 
Steinberg concluded that “[a] state may not enforce a 
statute which interferes with a specific interest of the 
federal government. To have preemptive effect, the 
specific interest need not be expressly set forth in an 
official agreement. An interest reflected in official 
agreements and statements by executive branch 
officials is sufficient.” Id. at 699. The plaintiffs argued 
that Garamendi should be distinguished because the 
plaintiffs’ class was “limited to policyholders and 
heirs whose claims were rejected by Generali, an 
Italian company not subject to the executive 
agreements signed with Germany and Austria.” Id.
at 700. However, the court rejected the plaintiffs’ 
purported distinction as irrelevant, stating that “[i]t 
is not the executive agreements themselves which 
dictated the result in Garamendi, but the policy 
reflected in them, a policy which extends to claims 
against Generali.” Id.

As discussed, the Supreme Court in Garamendi
declined to impose a rigid distinction between conflict 
and field preemption, and instead suggests a sliding 
scale depending upon the legitimacy of the state 
interest involved and the level of conflict with federal 
policy. The Court finds this sliding scale approach to 
be instructive here. Thus, if California has simply 
taken “a position on a matter of foreign policy with no 
serious claim to be addressing a traditional state 
responsibility,” then according to the Court, field 
preemption may be appropriate. On the other hand, if 
California acted within its “traditional competence” 



102a

when it passed section 354.4(c), but “in a way that 
affects foreign relations,” a court should require a 
“conflict, of a clarity or substantiality that would vary 
with the strength or the traditional importance of the 
state concern asserted.” Garamendi suggested, but 
did not decide, that the strength of the federal foreign 
policy interest might also be weighed. The Court 
stated that “the likelihood that state legislation will 
produce something more than incidental effect in 
conflict with express foreign policy of the National 
Government would require preemption of the state 
law.” 539 U.S. at 420.

Plaintiffs contend that section 354.4(c) is within 
the California legislature’s traditional competence 
because it involves the application of a statute of 
limitations. As discussed above, the Supreme Court 
stated in Sun Oil, in the context of conflicts of law, 
that procedural rules such as statutes of limitations 
are within a state’s traditional area of competence.13

Munich Re responds that section 354.4(c) does not 
merely apply a statute of limitations; rather, it 
revives previously time-barred causes of action that 
relate to “persons and subjects over whom states 
traditionally have not exercised jurisdiction.” Munich 
Re’s Supp’l Reply at 3. As already discussed, state 
legislatures have the power to retroactively extend 
statutes of limitations to revive previously expired 
claims. Further, under Sun Oil, states may apply a 
local statute of limitations to a claim governed by 
foreign substantive law particularly because the 

                                           
13 As discussed above, because the subsections of section 354.4 
are severable, the Court considers only subsection (c), and 
expresses no opinion regarding the validity of subsection (b) or 
any other provision of the statute.
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application of such procedural rules is within a state’s 
traditional competence. Thus, it appears that 
section 354.4(c) is within the California legislature’s 
traditional competence, and the court should 
therefore examine whether a “conflict, of a clarity or 
substantiality that would vary with the strength or 
the traditional importance of the state concern 
asserted,” exists in this case.

Accordingly, the Court next turns to the question 
of whether section 354.4(c) conflicts with federal 
foreign policy. Munich Re contends that section 354.4 
interferes with an executive agreement between the 
United States and Germany in 1922 that a Mixed 
Commission “determine the amount to be paid by 
Germany in satisfaction of Germany’s financial 
obligations under the treaty concluded between the 
two Governments on August 25, 1921” (“the Claims 
Agreement”). 42 Stat. 2200. The Mixed Commission 
created by the Claims Agreement had jurisdiction 
over “(1) Claims of American citizens, arising since 
July 31, 1914, in respect of damage or, or seizure of, 
their property, rights and interests, including any 
company or association in which they are interested, 
within German territory as it existed on August 1, 
1914; (2) Other claims for loss or damage ... as a 
consequence of the war; (3) Debts owing to American 
citizens by the German Government or by German 
nationals.” 42 Stat. 2200, art. I.14

                                           
14 Plaintiffs contend that the Treaty of Lausanne is relevant to 
the current dispute. The Treaty of Lausanne was signed by 
Turkey and various other states in 1923. However, the United 
States is not a party to this treaty, and as such the treaty has no 
bearing on whether the foreign policy of the United States 
federal government conflicts with section 354.4.
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Munich Re argues that the claims covered by 
section 354.4(c) are “World War I-related” because it 
is a “historical fact” that “the ‘Armenian Genocide’ 
was attendant to and related to the events of World 
War I,” and therefore section 354.4(c) falls within the 
purview of the Claims Agreement. Munich Re’s 
Supp’l Brief at 12. Munich Re contends that it is 
irrelevant that “Armenian Genocide victims” were not 
United States citizens at the time the Claims 
Agreement was passed. Munich Re further argues 
that even if section 354.4 would only be preempted as 
to claims against German insurance companies, this 
fact is also irrelevant.

Plaintiffs respond that the Claims Agreement 
addressed only the claims of the allied nations and 
their citizens, and did not address the recovery of 
losses suffered by Germany or its ally, the Ottoman 
Empire. Thus, plaintiffs argue, “the Claims 
Agreement only pertained to individuals who were
citizens of the United States during World War I,” 
and did not “address, nor constitute an expression of, 
foreign policy regarding the myriad of other topics, 
including internal claims between allied citizens, or 
claims involving parties who were not citizens of 
allied countries.” Plaintiffs’ Supp’l Opp’n at 9.

The Court concludes that section 354.4(c) does not 
conflict with the United States’ agreement with 
Germany pursuant to the Claims Agreement. The 
Claims Agreement simply did not apply to claims of 
citizens of the Ottoman Empire against insurance 
companies arising out of insurance policies issued 
between 1875 and 1923, regardless of whether those 
insurance companies are German companies. 
Contrary to Munich Re’s argument, the Ninth 
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Circuit’s holding in Deustch does not warrant a 
contrary result. In Deutsch, the Ninth Circuit stated 
that

[i]t is immaterial that many of the 
Appellants are nationals of two nations, 
China and Korea, that were not signatories 
of the San Francisco treaty. When the 
United States has been a party to a war, the 
resolution it establishes to that war is the 
resolution for the whole of the United States. 
States lack the power to modify that 
resolution, regardless of the citizenship of 
those seeking redress.

324 F.3d at 714 n.14. The claims of the plaintiffs in 
Deutsch, however, pertained to alleged World War II 
slave or forced labor, and therefore directly 
implicated the United States’ resolution of World War 
II. In contrast, resolution of insurance claims by 
“Armenian Genocide victims’’ was not part of the 
United States’ resolution of World War I. Such claims 
where not within the contemplation of the United 
States and Germany when they signed the Claims 
Agreement. Indeed, section 354.4(c) applies to claims 
relating to insurance policies issued as late as 1923, 
when the events referred to by the California 
legislature as the “Armenian Genocide” ended, while 
the United States entered into the Claims Agreement 
in 1922. Thus, it does not appear to the Court that 
the Claims Agreement with Germany has any 
relevance to the instant litigation.

Munich Re next contends that the Executive 
Branch, during the administrations of President 
William Clinton and President George W. Bush, has 
consistently expressed a policy forbidding official 
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United States recognition of an “Armenian Genocide.” 
Munich Re’s Supp’l Brief at 5. Munich Re first points 
to the State Department’s opposition to a resolution 
considered by the House of Representatives in 2000. 
This resolution would have formally acknowledged an 
“Armenian Genocide” perpetrated by the Ottoman 
Empire. See H.R. Rep. 106-933. Regarding the 
resolution, Executive Branch officials wrote letters 
expressing concern that “passing judgment on this 
history through legislation could have a negative 
impact on Turkish-Armenian relations and on our 
security interests in the region.” See Letter to Dennis 
Hastert, Speaker, House of Representatives, From 
Secretary of Defense Bill Cohen, Sept. 28, 2000, H.R. 
Rep. 106-933. President Clinton also issued a 
statement acknowledging the tragic “deportations 
and massacres of roughly one and a half million 
Armenians in the final years of the Ottoman Empire,” 
but expressing concern about “the negative impact 
that adoption of this resolution will have not only 
upon United States relations with Turkey, but on a 
wide range of U.S. national interests in which Turkey 
is our active and necessary partner.” Statement of the 
President, April 24, 2000, Armenian Day of 
Remembrance, H.R. Rep. 106-933.

In 2003, the House of Representatives considered 
another resolution “Reaffirming support of the 
Convention on the Prevention and Punishment of the 
Crime of Genocide and anticipating the 15th 
anniversary of the enactment of the Genocide 
Convention Implementation Act of 1987 (the 
Proxmire Act) on November 4, 2003.” H.R. Rep. 108-
130. The resolution included a reference to the 
“Armenian Genocide.” Id. The Department of State 
expressed the Administration’s opposition to the 
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reference to the “Armenian Genocide,” and noted that 
“[w]ere this wording adopted, it could complicate our 
efforts to bring peace and stability to the Caucasus 
and hamper ongoing attempts to bring about 
Turkish-Armenian reconciliation.” Id.

On March 7, 2007, Secretary of State Condoleeza 
Rice and Secretary of Defense Robert Gates jointly 
wrote to Speaker Nancy Pelosi and Rep. John A. 
Boehner of the House of Representatives, opposing 
another draft resolution that would formally 
recognize the “Armenian Genocide” See Ex. A to 
Munich Re’s Supp’l Brief. Therein, the Secretaries 
note “our deep concern about the harm that passage 
of H. Res. 106 would cause U.S. efforts to promote 
reconciliation between Turkey and Armenia,” and it 
“would also significantly endanger U.S. national 
security interests in the region.” Id. Munich Re 
contends that these Executive statements express the 
“unambiguous nature of United States foreign policy 
regarding the ‘Armenian Genocide’ issue,” and that 
the California legislature’s decision to pass 
section 354.4 clearly threatens to undermine that 
policy. Munich Re’s Supp’l Brief at 8.

Plaintiffs respond that the federal government 
“has long recognized the fact that the Armenian 
Genocide has occurred,” although it chooses not to 
use that term. Plaintiffs’ Supp’l Opp’n at 3. Therefore, 
plaintiffs argue, “there is no official executive branch 
policy not to take a position on the undeniable truth 
of the Armenian Genocide.” Id. at 5. Plaintiffs assert 
that the resolutions proposed by Congress are 
distinguishable from section 354.4(c), in that the 
House resolutions would have specifically directed 
the President regarding foreign policy, and could 
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have been interpreted as calling for the prosecution of 
those responsible for the “Armenian Genocide.” 
Plaintiffs further argue that, even if the Executive 
Branch has a policy not to recognize the “Armenian 
Genocide,” section 354.4 has no more than an 
incidental effect on foreign policy.

The Executive Branch has expressed a preference 
that Congress not take an official position as to 
whether the killing of Armenians in the Ottoman 
Empire was “genocide,” although the Executive 
Branch has long recognized the deportation and 
killing of Armenians in the Ottoman Empire 
between 1915 and 1923. The Executive Branch has 
expressed concern that taking a position on the 
“Armenian Genocide” would undermine relations 
between the United States and Turkey, and 
jeopardize national security interests. It does not 
appear to the Court that the federal government has 
any policy regarding the resolution of claims for 
insurance benefits arising from policies issued or in 
effect between 1875 and 1923 to ethnic Armenians 
residing in the Ottoman Empire. As such, 
section 354.4(c) is distinguishable from Garamendi
and Deutsch, in which the federal government had 
implemented policies to deal with Holocaust-related 
insurance claims and World War II claims. Thus, it 
appears that the only aspect of section 354.4 that 
could arguably conflict with federal policy is the fact 
that it refers to an “Armenian Genocide.”15

As plaintiffs assert, other states in addition to 
California have official recognized the “Armenian 

                                           
15 Other California statutes also refer to the “Armenian 
Genocide,” see Cal. Gov. Code §§ 6310, 6720, but are not at issue 
in the instant litigation.
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Genocide.” Plaintiffs contend that thirty-nine states 
including California have passed legislation or official 
proclamations recognizing the “Armenian Genocide.” 
Plaintiffs’ Supp’l Opp’n at 3 (citing Armenian 
National Committee of America, “Genocide 
Recognition by U.S. States,” http://www.anca.org/
genocide_resource /states map.php). Munich Re does 
not dispute this contention. Nor does Munich Re 
suggest that any of these statements, much less 
section 354.4(c), have had any actual impact upon the 
United States foreign policy, or that the Executive 
Branch has condemned these state efforts. Indeed, 
although section 354.4 was passed in 2000, and this 
Court upheld the statute in a previous case in 2001, 
there is no indication that the United States federal 
government or Turkey have expressed opposition to 
section 354.4. Accordingly, the Court concludes that 
the federal government has not expressed a policy 
that the states should take no position on the issue of 
the “Armenian Genocide,” such that any contrary 
legislation by the states is preempted. While the 
Executive Branch may prefer that Congress express 
no official, national position on the issue, the 
apparent lack of concern about state recognition of an 
“Armenian Genocide” suggests that no Executive 
policy on the issue exists as it pertains to the states. 
Likewise, there is no indication that section 354.4(c) 
has had any effect, incidental or otherwise, upon 
United States foreign policy.

Munich Re correctly points out that “even in the 
absence of a treaty or federal statute, a state may 
violate the constitution by establishing its own 
foreign policy.” Deutsch, 324 F.3d at 709 (internal 
quotation marks and alterations omitted). However, 
the California legislature did not “establish its own 
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foreign policy” when it passed section 354.4(c).16 The 
legislative history of section 354.4, as discussed 
above, shows that the California legislature 
specifically avoided any reference to Turkey in the 
statute. Rather, the legislature referred solely to the 
Ottoman Empire. Further, the legislature avoided 
expressing any condemnation of the Ottoman Empire 
or Turkey in the statute. Thus, section 354.4(c) 
contrasts sharply with the Oregon probate statute at 
issue in Zschernig. The Oregon statute in Zschernig, 
as discussed above, did not conflict with any express 
federal policy. However, the statute invited courts to 
make statements regarding the legitimacy of foreign 
governments, which could cause embarrassment and 
difficulties for the federal government when dealing 
with those countries. In comparison, section 354.4 
does not require courts to judge or condemn the 
actions of any foreign government or official. Unlike 
Zschernig, it is doubtful whether section 354.4(c) 
would have any effect, much less an incidental effect, 
upon United States foreign policy or relations with 
Turkey.

This decision is further supported by the 
Northern District of California’s ruling in Cruz v. 
United States, supra, which considered the 
constitutionality of Cal. Code of Civ. P. § 354.7(c). 
Section 354.7(c) extends the statute of limitations for 
claims brought by “a bracero, [meaning any person 
who participated in a labor importation program, 
known as the Bracero program, from 1945-1950 

                                           
16 As such, even if section 354.4(c) could be said to fall outside of 
the California legislature's traditional competence, the statute 
would not be subject to field preemption under the reasoning of 
Garamendi.
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pursuant to agreements between the United States 
and Mexico,] or heir or beneficiary of a bracero, 
arising out of a failure to pay or turn over savings 
fund amounts.” The defendants, which included the 
United States, Mexico, Mexican banks, and an 
American bank, argued that section 354.7 is 
preempted under the foreign affairs doctrine. The 
court first ruled that agreements between the United 
States and Mexico in 1942 and 1943 did not conflict 
with section 354.7(c) because these agreements did 
not preclude braceros from pursuing judicial 
resolution of their grievances, and did not 
contemplate what remedies would be available to 
braceros for such claims. Cruz, 387 F. Supp. 2d 
at 1073. The Court further noted that, unlike 
Garamendi, “defendants here have not cited any 
effort by the United States government to specify 
some other procedure for resolving bracero claims.” 
Id. at 1074.

The court in Cruz next rejected the defendants’ 
argument that field preemption applied. The court 
noted that “[a]n analysis of the relevant cases 
demonstrates that a finding of field preemption here,” 
where there was no actual conflict between the 
statute at issue and a clearly articulated federal 
policy, “would go further than any other court” that 
has applied Zschernig, Id. at 1075. The court 
explained, “[m]ost of the cases cited by defendants as 
applying Zschernig involved state regulations which 
amount to embargoes or boycotts ... [in which] the 
state enactments not only used state commercial 
power as a tool of foreign policy, [but] their mere 
existence articulated state condemnation of a foreign 
nation’s conduct by passing the statutes.” Id. at 1076 
(internal quotation marks omitted). The court 
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reasoned that “[s]ection 354.7(c) does not fit 
comfortably into this mold. By lifting the statute of 
limitations for savings fund claims brought by 
braceros, California has not expressed its 
condemnation of Mexico’s conduct. Not only does the 
statute fail to mention Mexico ... but it also makes no 
predetermined judgment regarding Mexico’s 
liability.” Id.

The Court concludes that the reasoning of Cruz is 
equally applicable to this case. As discussed, 
section 354.4(c) does not mention Turkey or express 
condemnation of Turkey, or any other country, in any 
way.17 Nor does this case “fit comfortably into the 
mold” set by most cases applying Zschernig. 
Section 354.4(c) is not a form of economic sanction 
against a foreign country, and is not intended to 
influence the affairs of Turkey, or any country. 

                                           
17 Contrary to Munich Re’s argument, section 354.4 does not 
negatively implicate Turkey by association. Munich Re relies 
upon language in In re World War II Era Japanese Forced 
Labor Litig., 164 F. Supp. 2d 1160 (N.D. Cal. 2001), which was 
affirmed on other grounds by the Ninth Circuit in Deutsch. The 
district court noted in In re World War II Era Japanese Forced 
Labor Litig. that litigation dealing with alleged forced labor by 
Japan during World War II “cannot be carried to fruition 
without making ‘unavoidable judicial criticism’ of the efforts of 
Japan and its war industry…. It seems beyond doubt, therefore, 
that the statute has the potential to have an impact on foreign 
relations between the United States and Japan ‘in a persistent 
and subtle way.’” Id. at 1175 (quoting Zschernig, 389 U.S. at 
440). The plaintiffs in that case sought compensation, pursuant 
to Cal. Code Civ. P. § 354.6, for allegedly being used as forced or 
slave laborers by the Japanese government and Japanese 
companies. In contrast, section 354.4 does not involve claims 
against Turkey or its nationals for alleged past acts of the 
Ottoman Empire. Rather, the claims to be litigated in this action 
relate solely to plaintiffs’ entitlement to insurance benefits.
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Accordingly, the Court holds that section 354.4(c) is 
not preempted by federal foreign policy pursuant to 
the foreign affairs doctrine.

E.  Unjust Enrichment and Constructive 
Trust

Munich Re also argues that plaintiffs cannot 
maintain claims for unjust enrichment and 
constructive trust. Munich Re contends that 
plaintiffs’ “claim for unjust enrichment collapses into 
their claim for imposition of a constructive trust.” 
Mot. at 23. Munich Re argues that California law 
does not recognize a cause of action for unjust 
enrichment, citing McKell v. Washington Mutual,
Inc., 142 Cal App. 4th 1457, 1490 (2006). In Nordberg 
v. Trilegiant Corp., 445 F. Supp. 2d 1082 (N.D. Cal. 
2006), the court noted that “[t]he state and the 
federal courts appear to be unclear whether in 
California a court may recognize a claim for ‘unjust 
enrichment’ as a separate cause of action.” Id.
at 1109. The court concluded that, “[n]otwithstanding 
the apparent confusion over the viability of a cause of 
action for unjust enrichment, for the most part, 
courts finding that California does not allow an 
‘unjust enrichment’ cause of action have made 
essentially semantic arguments--focusing on the 
interrelationship between the legal doctrine of unjust 
enrichment and the legal remedy of restitution.” Id.
at 1110. The court in that case chose to construe the 
plaintiffs’ claim as one for restitution, rather than 
unjust enrichment. The same conclusion appears to 
be warranted here.

Munich Re also argues that plaintiffs’ claim for 
constructive trust must fail because they do not 
identify any res held by Munich Re to which plaintiffs 
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are entitled, and do not allege that the premiums 
paid by the insureds can be traced to funds held by 
Munich Re. The Court agrees that plaintiffs have 
failed to state a claim for constructive trust. Plaintiffs 
do not allege that the benefits owed are in a 
particular fund held by Munich Re. Accordingly, 
plaintiffs’ claims for constructive trust must be 
dismissed.

V. CONCLUSION

In accordance with the foregoing, the Court 
hereby DENIES Munich Re’s motion to dismiss 
plaintiffs’ claims for breach of contract and breach of
the covenant of good faith and fair dealing, and 
GRANTS Munich Re’s motion to dismiss plaintiffs’ 
claims for unjust enrichment and constructive trust.

IT IS SO ORDERED.

Dated: June 6, 2007

___/s/ Christina A. Snyder___
CHRISTINA A. SNYDER 
United States District Judge
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Proceedings: MUNICH RE’S MOTION TO 
CERTIFY ORDER FOR 
INTERLOCUTORY APPEAL 
AND TO STAY ACTION 
PENDING APPEAL (filed 
July 26, 2007)

This is a class action arising out of disputes
relating to policies of life insurance. Plaintiffs 
Reverend Father Vazken Movsesian, Garo Ayaltin, 
Harry Arzomanian, Miran Khagerian and Ara 
Khajerian (collectively “plaintiffs”) allege that they 
are persons of Armenian descent who are the rightful 
beneficiaries of insurance policies owned by their 
ancestors, who resided in the former Ottoman 
empire, which policies were allegedly issued by 
defendants. Plaintiffs filed a second amended 
complaint on June 22, 2006, alleging claims, on 
behalf of themselves and others similarly situated, 
for (1) breach of written contract, (2) breach of the 
covenant of good faith and fair dealing, (3) unjust 
enrichment, and (4) constructive trust. Plaintiffs rely
upon section 354.4(c) of the California Code of Civil 
Procedure, which extends the applicable statute of 
limitations for claims arising out of life insurance 
policies issued between 1875 and 1923 to persons of 
Armenian or other ancestry living in the Ottoman 
Empire during the period of 1915 to 1923.

On November 1, 2006, defendant Munchener 
Ruckversicherungs-Gesellschaft Aktiengesellschaft 
(“Munich Re”) filed a motion to dismiss plaintiffs’ 
second amended complaint. On December 18 2006, 
the Court heard oral argument on Munich Re’s 
motion. The Court reserved its judgment on the 
motion until such time as the California Attorney 



117a

General’s Office indicated whether it intends to file a 
brief regarding its position on the matter. On 
March 19, 2007, the parties informed the Court that 
the California Attorney General does not intend a file 
an amicus brief.

On March 29, 2007, the Court issued a tentative 
minute order with respect to Munich Re’s motion. In 
addition, the Court directed the parties to file 
supplemental briefs responding to the issue raised by 
the Court’s tentative order. On May 14, 2007, Munich 
Re filed its supplemental brief. On May 21, 2007, 
plaintiffs filed their supplemental opposition. On 
May 30, 2007, Munich Re filed a supplemental reply. 
The Court heard oral argument on June 4, 2007.

By order dated June 6, 2007, the Court denied 
Munich Re’s motion to dismiss plaintiffs’ claims for 
breach of contract and breach of the covenant of good 
faith and fair dealing, and granted Munich Re’s 
motion to dismiss plaintiffs’ claims for unjust 
enrichment and constructive trust.

On July 26, 2007, Munich Re filed the instant 
motion to certify the Court’s June 6, 2007 Order for 
interlocutory appeal pursuant to 28 U.S.C. § 1292(b) 
and to stay this action pending appeal. Munich Re 
argues that the June 6, 2007 Order involves 
controlling questions of law that will materially affect 
the outcome of the instant litigation, and that 
section 354.4’s legislative history and case law 
regarding similar statutes establish substantial 
grounds for a difference of opinion as to 
section 354.4’s applicability and constitutionality. 
Munich Re also argues that a stay of the case pending 
appeal is appropriate in order to avoid the expense of 
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discovery, which may prove unnecessary if the Ninth 
Circuit rules in Munich Re’s favor.

On August 13, 2007, plaintiffs filed an opposition. 
Plaintiffs assert that the fact that this case presents 
difficult issues does not provide a basis for granting of 
an interlocutory appeal. Opp’n at 3 (citing Firestone 
Tire & Rubber Co. v. Risjord, 449 U.S. 368, 378 
(1981); Chiron Corp, v. Abbot Laboratories, 1996 
U.S. Dist. LEXIS 317 (N.D. Cal. 2006)). Plaintiffs 
further argue that Munich Re cannot establish a 
likelihood of success on appeal, and that appeal 
would further delay this case for years into the 
future.

The Court heard oral argument on August 27, 
2007. After carefully considering the parties’ 
arguments, the Court finds and concludes as follows.

28 U.S.C. § 1292(b) provides as follows:

When a district judge, in making in a civil 
action an order not otherwise appealable 
under this section, shall be of the opinion that 
such order involves a controlling question of 
law as to which there is substantial ground 
for difference of opinion and that an 
immediate appeal from the order may 
materially advance the ultimate termination 
of the litigation, he shall so state in writing in 
such order. The Court of Appeals which would 
have jurisdiction of an appeal of such action 
may thereupon, in its discretion, permit an 
appeal to be taken from such order, if 
application is made to it within ten days after 
the entry of the order: Provided, however, 
That application for an appeal hereunder 
shall not stay proceedings in the district court 
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unless the district judge or the Court of 
Appeals or a judge thereof shall so order.

The Court concludes that the June 6, 2007 Order 
should be certified for interlocutory appeal. Munich 
Re’s motion to dismiss raises difficult questions of 
constitutional law, particularly regarding the foreign 
affairs doctrine, as to which there are substantial 
grounds of difference of opinion. Should the Ninth 
Circuit disagree with this Court and rule in Munich 
Re’s favor, such a ruling may resolve this litigation 
entirely. The Court further concludes that a stay of 
the proceedings before the Court is appropriate. As 
Munich Re correctly points out, “[g]iven that the
relevant events occurred entirely overseas and scores 
of years ago, there is a great likelihood that discovery 
could present substantial practical difficulties and 
considerable expense.” Mot. at 10-11. Further, should 
the matter proceed to trial, questions of foreign law 
may be involved, and a significant investment of 
resources would be required from this Court and the 
parties.

In accordance with the foregoing, the Court 
hereby GRANTS Munich Re’s motion for certification 
of the Court’s June 6, 2007 Order for interlocutory 
appeal. Additionally, the Court GRANTS Munich Re’s 
motion for a stay of the proceedings for 60 days. The 
parties are ordered to file a joint status report on 
October 15, 2007. Finally, per counsel’s request, 
defendant Victoria Versicherung AG’s motion to 
dismiss for lack of personal jurisdiction is withdrawn 
without prejudice.

IT IS SO ORDERED.
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APPENDIX G

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

—————

No. 07-80155

—————

VAZKEN MOVSESIAN, REVEREND FATHER,
PLAINTIFF - RESPONDENT,

v.

MUNCHENER RUCKVERSICHERUNGS-GESELLSCHAFT 

AKTIENGESELLSCHAFT (MUNICH RE),
DEFENDANT - PETITIONER,

v.

VICTORIA VERSICHERUNG AG; ET AL.,
DEFENDANTS -
PETITIONERS.

—————

D.C. No. CV-03-09407-CAS Central District of 
California, Los Angeles

—————

ORDER

—————

Nov. 16, 2007

—————
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Before: TALLMAN and CLIFTON, Circuit Judges.

The petition for permission to appeal pursuant 
to 28 U.S.C. § 1292(b) is granted.  Within 10 days of 
this order, petitioners shall perfect the appeal 
pursuant to Federal Rule of Appellate Procedure 5(d).
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APPENDIX H

CONSTITUTION OF THE UNITED STATES

ARTICLE VI—Debts Validated—Supreme Law of 
Land—Oath of Office

CLAUSE 2—Supreme Law of Land

This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; and
all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme 
Law of the Land; and the Judges in every State shall 
be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.
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APPENDIX I

CALIFORNIA CODE OF CIVIL PROCEDURE

PART 2 OF CIVIL ACTIONS

TITLE 2—Of the Time of Commencing Civil Actions

CHAPTER IV—General Provisions as to the Time of 
Commencing Actions

§ 354.4. Armenian Genocide victims; insurance 
policy claims; waiver of statue of limitations

(a) The following definitions govern the 
construction of this section:

“Armenian Genocide victim” means any person of 
Armenian or other ancestry living in the Ottoman 
Empire during the period of 1915 to 1923, inclusive, 
who died, was deported, or escaped to avoid 
persecution during that period.

“Insurer” means an insurance provider doing 
business in the state, or whose contacts in the state 
satisfy the constitutional requirements for 
jurisdiction, that sold life, property, liability, health, 
annuities, dowry, educational, casualty, or any other 
insurance covering persons or property to persons in 
Europe or Asia at any time between 1875 and 1923.

(b) Notwithstanding any other provision of law, 
any Armenian Genocide victim, or heir or beneficiary 
of an Armenian Genocide victim, who resides in this 
state and has a claim arising out of an insurance 
policy or policies purchased or in effect in Europe or 
Asia between 1875 and 1923 from an insurer 
described in paragraph (2) of subdivision (a), may 
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bring a legal action or may continue a pending legal 
action to recover on that claim in any court of 
competent jurisdiction in this state, which court shall 
be deemed the proper forum for that action until its 
completion or resolution.

(c) Any action, including any pending action 
brought by an Armenian Genocide victim or the heir 
or beneficiary of an Armenian Genocide victim, 
whether a resident or nonresident of this state, 
seeking benefits under the insurance policies issued 
or in effect between 1875 and 1923 shall not be 
dismissed for failure to comply with the applicable 
statute of limitation, provided the action is filed on or 
before December 31, 2016.

(d) The provisions of this section are severable. If 
any provision of this section or its application is held 
invalid, that invalidity shall not affect other 
provisions or applications that can be given effect 
without the invalid provision or application.
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APPENDIX J

CALIFORNIA LEGISLATIVE SERVICE (2000)

CHAPTER 543

S.B. No. 1915

CIVIL PROCEDURE—INSURANCE—ARMENIAN 
GENOCIDE

AN ACT to add Section 354.4 to the Code of Civil 
Procedure, relating to insurance for Armenian 
Genocide victims, and declaring the urgency thereof, 
to take effect immediately.

[Filed with Secretary of State September 20, 
2000.]

LEGISLATIVE COUNSEL'S DIGEST

SB 1915, Poochigian. Insurance: Armenian 
Genocide victims.

Existing law authorizes any Holocaust victim, as 
defined, or an heir or beneficiary of a Holocaust 
victim, who resides in this state and has a claim 
arising out of an insurance policy or policies 
purchased or in effect in Europe before 1945 from a 
specified insurer to bring a legal action to recover on 
that claim in any superior court of the state for the 
county in which the plaintiff or one of the plaintiffs 
resides, which shall be vested with jurisdiction over 
that action until its completion or resolution. Existing 
law also provides that any claim of this type shall not 
be dismissed for failure to comply with the applicable 
statute of limitation if the action is commenced on or 
before December 31, 2010.
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This bill would enact similar provisions applicable 
to any Armenian Genocide victim, as defined, or an 
heir or beneficiary of that victim, who resides in this 
state and has a claim arising out of an insurance 
policy or policies purchased or in effect in Europe or 
Asia between 1875 and 1923.

This bill would declare that it is to take effect 
immediately as an urgency statute.

The people of the State of California do enact as 
follows:

SECTION 1:

(a) The Legislature recognizes that during the 
period from 1915 to 1923, many persons of Armenian 
ancestry residing in the historic Armenian homeland 
then situated in the Ottoman Empire were victims of 
massacre, torture, starvation, death marches, and 
exile. This period is known as the Armenian 
Genocide.

(b) The Legislature further recognizes that 
thousands of Armenian Genocide survivors and the 
heirs of Armenian Genocide victims are residents or 
citizens of the State of California. The Legislature 
further recognizes and finds that these people have, 
too often, been deprived of their entitlement to 
benefits under insurance policies issued in Europe 
and Asia by insurance companies prior to, and during 
the period of time of, the Armenian Genocide. 
California has an overwhelming public policy interest 
in ensuring that its residents and citizens who are 
claiming entitlement to benefits under policies issued 
to Armenian Genocide victims are treated reasonably 
and fairly and that those legal obligations are 
honored.
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(c) It is the specific intent of the Legislature to 
ensure that Armenian Genocide victims and their 
heirs be permitted to have an expeditious, 
inexpensive, and fair forum in which to resolve their 
claims for benefits under these policies by allowing 
actions to be brought in California irrespective of any 
contrary forum selection provision contained in the 
policies themselves. It is the finding of the 
Legislature that enforcement of forum selection 
provisions in those policies would work an undue, 
unreasonable, and unjust hardship on Armenian 
Genocide victims and their heirs who are residents of 
California and that those provisions are against 
public policy and are hereby made unenforceable with 
respect to the policies as to which this act applies.

(d) To the extent that the statute of limitations 
regarding contractual or tort claims arising from the 
denial of benefits under the policies is extended by 
this act, that extension of the limitations period is 
intended to be applied retroactively, irrespective of 
whether the claims were otherwise barred by any 
applicable statute of limitations under any other 
provision of law prior to the enactment of this act. 

SECTION 2: Section 354.4 is added to the Code of 
Civil Procedure, to read:

§ 354.4

(a) The following definitions govern the 
construction of this section:

(1) “Armenian Genocide victim” means any person 
of Armenian or other ancestry living in the Ottoman 
Empire during the period of 1915 to 1923, inclusive, 
who died, was deported, or escaped to avoid 
persecution during that period.
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(2) “Insurer” means an insurance provider doing 
business in the state, or whose contacts in the state 
satisfy the constitutional requirements for 
jurisdiction, that sold life, property, liability, health, 
annuities, dowry, educational, casualty, or any other 
insurance covering persons or property to persons in 
Europe or Asia at any time between 1875 and 1923.

(b) Notwithstanding any other provision of law, 
any Armenian Genocide victim, or heir or beneficiary 
of an Armenian Genocide victim, who resides in this 
state and has a claim arising out of an insurance 
policy or policies purchased or in effect in Europe or 
Asia between 1875 and 1923 from an insurer 
described in paragraph (2) of subdivision (a), may 
bring a legal action or may continue a pending legal 
action to recover on that claim in any court of 
competent jurisdiction in this state, which court shall 
be deemed the proper forum for that action until its 
completion or resolution.

(c) Any action, including any pending action 
brought by an Armenian Genocide victim or the heir 
or beneficiary of an Armenian Genocide victim, 
whether a resident or nonresident of this state, 
seeking benefits under the insurance policies issued 
or in effect between 1875 and 1923 shall not be 
dismissed for failure to comply with the applicable 
statute of limitation, provided the action is filed on or 
before December 31, 2010.

(d) The provisions of this section are severable. If 
any provision of this section or its application is held 
invalid, that invalidity shall not affect other
provisions or applications that can be given effect 
without the invalid provision or application.
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SECTION 3: This act is an urgency statute 
necessary for the immediate preservation of the 
public peace, health, or safety within the meaning of 
Article IV of the Constitution and shall go into 
immediate effect. The facts constituting the necessity 
are:

In order to provide just compensation to aging 
Armenian Genocide victims and their heirs, it is 
necessary that this act take effect immediately.
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