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QUESTIONS PRESENTED 

1. Whether a state's failure to fund counsel for an indigent defendant for five years, 

particularly where failure was the direct result of the prosecution's choice to seek the 

death penalty, should be weighed against the state for speedy trial purposes? 

2. Whether a defendant's due process right to present a complete defense, to compulsory 

process, and to confront the witnesses against him is violated where relevant and 

reliable expert testimony as to the psychology of interrogations and false confessions 

is excluded at trial by an arbitrary and disproportionate categorical ban? 
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PETITION FOR WRIT OF CERTIORARI 

Petitioner Jonathan Boyer respectfully requests that the Court grant a writ of certiorari to 

review the decision of the Louisiana Third Circuit Court of Appeal affirming his conviction. The 

Louisiana Supreme Court declined review without reaching the merits. 

The petitioner is the defendant and defendant-appellant in the courts below. The 

respondent is the State of Louisiana, the plaintiff and plaintiff-appellee in the courts below. 

OPINIONS BELOW 

The opinion of the Louisiana Third Circuit Court of Appeal affirming Mr. Boyer's 

conviction is reported at State v. Boyer, 56 So.3d 1119 (La. App. 3 Cir. 2011), and is reprinted in 

the Appendix at App. B. The Louisiana Supreme Court's decision denying Petitioner's writ is 

reported at State v. Boyer, 78 So.3d 138 and reprinted in the Appendix at App. A. 

JURISDICTION 

Petitioner invokes this Court's jurisdiction to grant the Petition for a Writ of Certiorari to 

the Louisiana Supreme Court on the basis of 28 U.S.C. § 1257. The Louisiana Third Circuit 

Court of Appeal denied Petitioner's appeal on February 2, 2011. The Louisiana Supreme Court 

denied Petitioner's petition for a writ of certiorari on January 20, 2012. This petition follows 

timely pursuant to Supreme Court Rule 13 .1. 
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RELEVANT CONSTITUTIONAL AND STATUTORY PROVISIONS 

The questions presented implicate the following provisions of the United States Constitution: 

AMEND. VI: In all criminal prosecutions, the accused shall enjoy the right to a speedy and 

public trial, by an impartial jury of the State and district wherein the crime shall have 

been committed, which district shall have been previously ascertained by law, and to be 

informed of the nature and cause of the accusation; to be confronted with the witnesses 

against him; to have compulsory process for obtaining witnesses in his favor, and to have 

the Assistance of Counsel for his defense. 

AMEND. XIV: All persons born or naturalized in the United States, and subject to the 

jurisdiction thereof, are citizens of the United States and of the State wherein they reside. 

No State shall make or enforce any law which shall abridge the privileges or immunities 

of citizens of the United States; nor shall any State deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within its jurisdiction the 

equal protection of the laws. 
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STATEMENT OF THE CASE 

A. Introduction 

Petitioner Jonathan Boyer was convicted of second degree murder and armed robbery on 

September 29, 2009. His conviction was affinned on direct appeal by the Court of Appeal, 

Louisiana Third Circuit in 2011. State v. Boyer, 10-693 c/w 10-694 (La. App. 3 Cir. 02/02/11). 

In 2012 the Louisiana Supreme Court issued a bare writ denial declining to review Mr. Boyer's 

appeal. State v. Boyer, 78 So.3d 138 (La. 2012). Mr. Boyer now petitions this Court for a writ of 

certiorari to the Louisiana Third Circuit to reverse his convictions as they were obtained in 

violation of his Sixth and Fourteenth Amendment rights (1) to a speedy trial, and (2) to present a 

complete defense, to compulsory process, and to confront the witnesses against him. 

B. Factual background relevant to question one - Speedy Trial Violation. 

Petitioner spent over seven years in jail awaiting trial, a delay that the court below fOlmd 

to be presumptively prejudicial. The Court of Appeal summarized the history of the proceedings, 

emphasizing that the case was at a standstill for five years due to a lack of funding: 

The length of the delay in the instant case was presumptively prejudicial. 
Defendant was arrested on March 8, 2002, and indicted on June 6, 2002, for first 
degree murder. The charge was reduced in May 2007 to second degree murder. 
He was convicted of second degree murder and armed robbery with a firearm on 
September 29, 2009, more than seven years after his arrest. Defendant was 
incarcerated the entire time .... 

The largest part of the delay involved the "funding crisis" experienced by the 
State of Louisiana. It is the court's duty to identify funds and the state's duty to 
fund the defense, which may involve large amounts of money in first degree 
murder cases, particularly where the death penalty is sought, as was in the current 
case. 

Defendant was arraigned on September 9,2002. Trial was scheduled for Febmary 
3, 2003. Defendant filed a motion to determine the source of funds in November 
2002, and the first hearing on the motion took place on August 15,2003, at which 
time the hearing was continued. Thereafter, the only matters that came before the 
trial court concerned the source of fimding. 
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Defendant filed his motion to quash on July 7, 2005, one month after the three
year statutory time limitation tolled, and a hearing was held on November 20, 
2006, wherein the trial court denied the motion. Subsequently, this court affinned 
the trial court's ruling. Boyer, 07-85 (La.App. 3 Cir. 8122/07). 

On May 21,2007, the State reduced the charge from first degree murder to second 
degree murder, which removed the obstacle of lack of funding, and on the same 
date, Defendant was arraigned on the charge of anned robbery with a firearm. 
Trial was scheduled for October 29,2007. 

On June 26, 2007, Defendant filed fifteen motions, which included discovery 
motions, evidentiary motions, and a motion to recuse the assigned judge. On 
September 7, 2007, a hearing was held on Defendant's motion to recuse, which 
was granted. Trial was refixed for February 11, 2008. 

On January 22, 2008, Defendant filed more than twenty more motions, which 
included additional discovery motions, evidentiary motions, a motion to quash on 
constitutional grounds, a motion to quash on statutory grounds, and several 
motions concerning trial procedures. 

On January 28,2008, several of Defendant's motions were heard and ruled upon. 
On February 22, 2008, the State moved for a continuance of the trial. Defendant 
did not oppose the motion, and trial was continued until March 20,2008. 

On April 29, 2008, several of Defendant's motions were heard and ruled upon. On 
May 19, 2008, more of Defendant's motions were heard and ruled upon. 

On July 18, 2008, a sanity commission was appointed. On September 9, 2008, 
Defendant was f01md to be incompetent and unable to proceed to trial. On April 
15,2009, it was detennined that Defendant was competent and able to proceed to 
trial. 

On September 11, 2009, and September 21, 2009, the remainder of Defendant's 
motions were heard and ruled upon. Trial commenced on September 22,2009. 

The majority of the seven-year delay was caused by the "lack of funding." 
Following the reduction of the first degree murder to second degree murder in 
May 2007, it was two years and four months until the trial. During that time, 
Defendant filed more than thirty motions to be litigated, including two motions to 
recuse the trial judge and several evidentiary motions which required testimony 
from witnesses. However, the motions filed by Defendant appeared to be 
legitimate motions and not filed for the purpose of delay of trial, and Defendant's 
incompetency to proceed to trial for a period of nine months cannot be attributed 
to either the State or Defendant as a delaying tactic. The State filed only one 
motion to continue hearing, which was unopposed by Defendant. 

While the incident before the trial court was a very serious offense, it was not 
overly complicated. Defendant confessed to the crime. His brother, who was at 
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the scene, testified that Defendant killed the victim. But for the procedural 
problem, lack of funding for a capital case, the case would have progressed in a 
timely manner. ... 

Pet. App B. at A-36-38, State v. Boyer, 56 So.3d 1119 (La. App. 3 Cir. 2011) (attached as 

Appendix B) (citations omitted). 

This summary of the procedural history fails to recount the full scope and depth of the 

indigent funding crisis that had come to a head even before Mr. Boyer was charged in this case. 

In his July 2005 Motion to Quash the Indictment Due to Violation of the Statutory Time Limits 

on Commencement a/Trial and Constitutional Speedy Trial Rights, Mr. Boyer specifically urged 

that the case had been delayed due to the state's failure to provide funds for Mr. Boyer's defense. 

1.217.1 Mr. Boyer specifically asserted a violation of his federal constitutional speedy trial right. 

At a hearing on the motion, the trial court denied the statutory speedy trial claim and declined to 

rule on the constitutional claim. XII1.2697-2702. The court found that the "state" for these 

purposes referred only to the prosecution, and that funding problems were ''beyond the control of 

the state through the D.A.'s Office, which is this Court's interpretation of what that Article 

means." Id. Petitioner sought interlocutory review, and the Louisiana Third Circuit Court of 

Appeal affirmed the trial court ruling, finding: "the inability to prosecute Defendant because of 

the lack of funding was a 'cause beyond the control' of the District Attorney's Office, and 

therefore the time limitation had been interrupted." II.359. 

On January 22, 2008 Mr. Boyer filed another motion to quash the indictment and bill of 

information based on a violation of his federal constitutional and Louisiana statutory speedy trial 

rights. VI.1186. The trial court refused to consider the merits of the motions on the basis of res 

judicata. XV.3020, 3026-7. 

I Citations to the appellate record in state court consist of a roman numeral indicating the volume number, followed 
by the page number in the record. 

5 

019503



On September 21, 2009 Mr. Boyer filed a renewed federal constitutional speedy trial 

motion, re-urging the previous grounds and updating evidence of specific prejudice due to the 

unavailability of witnesses and the mental breakdown of Mr. Boyer arising from his protracted 

pre-trial confinement. IX. 1900. The motion was denied the same day, with the trial court 

adopting its earlier denial and refusing to reconsider its earlier ruling. XVIII.3807-10. 

Mr. Boyer's trial commenced on September 22, 2009, and he was convicted by a non

unanimous jury on September 29, 2009. On appeal Mr. Boyer again argued that his Sixth 

Amendment right to a speedy trial had been violated by the seven-year delay. He re-urged the 

argument that the delay in funding his defense should be attributed to the state, under the second 

prong of the speedy trial test announced by this Court in Barker v. Wingo. 407 U.S. 514, 530 

(1972) (in assessing the delay courts should balance "length of delay, the reason for the delay, 

the defendant's assertion of his right, and prejudice to the defendant."). Petitioner's argmnent 

was made with the added support of this Court's recent opinion in Vermont v. Brillon that "delay 

resulting from a systemic breakdown in the public defender system could be charged to the 

state." 556 U.S. 81, 94 (2009) (internal citations and quotations omitted). In response the state 

argued that it could not be held accountable for the funding difficulties, and it was, in fact, the 

defendant who had sought delay in pressing to resolve the issues. State of Louisiana's Brief in 

Opposition to Defendant's Writ Application at 6-7 (on file at Louisiana Supreme Court). The 

state acknowledged Petitioner's drive for funding and cOlmsel to be "a reasonable desire." Id. 

In conducting its analysis of the constitutional speedy trial claim, the Court of Appeal 

addressed the merits of the federal constitutional claim but refused to attribute the delay to the 

state, instead standing by its earlier interlocutory ruling that indigent defense funding failures 

were outside the control of the state: 
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While most certainly the more than seven years from date of arrest to trial was 
presumptively prejudicial, the remaining Barker factors were not present such as 
to support the quashing of the indictment for second degree murder or the bill of 
information charging Defendant with armed robbery with a fireann. The first 
three [sic]2 years he was incarcerated, Defendant was charged with first degree 
murder, which was a non-bailable offense, and the progression of the prosecution 
was "out of the State's control" as determined by this court and the supreme 
court. 

Pet. App B. at A-43 (emphasis added). Because the court found the delay to be "out of the 

State's control," it did not move on to the second part of the prong two analysis in which 

"different weights [ are] assigned to different reasons." Barker, 407 at 531. Presumably this 

represented an assessment that the delay was analogous to "a valid reason, such as a missing 

witness" rather than a "neutral reason such as negligence or overcrowded courts" which must be 

assessed against the state, but which can be assigned an insubstantial weight. !d. 3 

Petitioner pursued his federal constitutional claim in his writ application filed in the 

Louisiana Supreme Court. On January 20, 2012, the Louisiana Supreme Court declined to 

review the ruling of the Third Circuit Court of Appeal. State v. Boyer, 78 So.3d 138 (La. 2012). 

In all, Petitioner spent seven years awaiting trial. The court below found this delay to be 

presumptively prejudicial, but declined to find a speedy trial violation. Refusing to assess against 

2 This is a typographical error in the opinion below. The court acknowledges the correct delay - of five years - at 
several other points in the opinion. Pet. App. B. at A-37 ("Defendant was arraigned on September 9, 2002 ... On 
May 21,2007, the State reduced the charge from first degree murder to second degree murder"). See, also, I.l55 
(Indictment for first degree murder dated 6/6/2002 with amendment added on 5121/2007). 

3 The court below, in introducing the "reason for delay" analysis. had quoted this very passage of this Court's 
opinion in Barker v. Wingo: 

In Barker, the Supreme Court stated the following regarding the reason for the delay: 
Closely related to length of delay is the reason the government assigns to justify the delay. 
Here, too, different weights should be assigned to different reasons. A deliberate attempt to 
delay the trial in order to hamper the defense should be weighted heavily against the 
government. A more neutral reason such as negligence or overcrowded courts should be 
weighted less heavily but nevertheless should be considered since the ultimate responsibility 
for such circumstances must rest with the government rather than with the defendant. Finally, a 
valid reason, such as a missing witness, should serve to justify appropriate delay. 

Id. at 531, 92 S.Ct. 2182. 

Pet. App. B. at A-33. 
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the state the five-year period during which Petitioner was without a lawyer, the court found that 

the balance of the Barker v. Wingo factors did not demonstrate a violation. Pet. App B. at A-43. 

C. Factual background relevant to question two - False Confession Expert. 

Petitioner was convicted of second degree murder by majority verdict,4 and of armed 

robbery by a unanimous verdict. He has been sentenced to life imprisonment without the 

possibility of parole and 104 years in prison, respectively. XXIIX.5815-16. 

The murder charge was prosecuted on the theory that Mr. Boyer had specific intent to kill 

or inflict great bodily harm upon Mr. Marsh, and was the person who killed Mr. Marsh. The state 

explicitly eschewed a felony murder theory for second degree murder. 5 XXVII.5608-09. Mr. 

Marsh was shot in the head at close or intermediate range, XXII.463 7 -38, and the critical 

question for the jury at trial was whether the person who shot Mr. Marsh was Petitioner or was 

Petitioner's brother, Anthony Boyer. The state had only two pieces of evidence it could rely 

upon to establish that Jonathon Boyer was the shooter: Mr. Boyer's own confessional statements 

and the word of his brother Anthony. XXVII.5639-40, 5655-58, 5666-67. 

The defense placed in question the credibility and validity of Petitioner's confession. As 

argued in both opening and closing statements, cOlllsel for Petitioner stated that the central issue 

in answering who shot Bradlee Marsh would be the jury's assessment of the weight to be given 

4 In Louisiana, felony convictions, including those for second degree murder, may be obtained by a majority verdict 
vote of 10 to 2. Unanimity is required only for capitally-tried fIrst degree murder. See La.C.Cr.P. art. 782(a). 
Petitioner challenged the constitutionality of this scheme below but was unexpectedly procedurally defaulted on 
direct appeal. 

5 La.R.S. 14:30.1 Second degree murder 

A. Second degree murder is the killing of a human being: 

(1) When the offender has a specifIc intent to kill or to inflict great bodily harm; or 

(2) When the offender is engaged in the perpetration of attempted perpetration of aggravated rape, forcible 
rape, aggravated arson, aggravated burglary, aggravated kidnapping, second degree kidnapping, 
aggravated escape, assault by drive-by shooting, armed robbelY, fIrst degree robbelY, second degree 
robbery, simple robbery, cruelty to juveniles, second degree cruelty to juveniles, or terrorism, even 
though he has no intent to kill or to inflict great bodily harm. 
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Petitioner's statement to law enforcement. XXII.4543-44. XXVII.5632-33. Determining the 

validity and credibility of Mr. Boyer's statement to law enforcement officials was thus of utmost 

importance to jury. 

Prior to trial, the state filed a motion in limine seeking to exclude testimony from a 

defense expert on the subject of the psychology of interrogations and false confessions, and the 

factors which contribute to their occurrence. VIII.l684-91. The State also sought a Daubert 

hearing on this matter. VIII.l692-95. At the Daubert hearing, the defense presented detailed, 

extensive testimony from Dr. Solomon Fulero, an expert in the field of forensic psychology, 

qualified with an emphasis on interrogations and false confessions. The defense explicitly stated 

that Dr. Fulero would be offered to testify as to (1) the existence of and the science behind false 

confessions, and (2) factors that increase the risk of false confessions or make one more 

susceptible to false confessions, including conditions of interrogation, interrogation techniques, 

and personal factors such as age or intellectual capability. It was made explicit that Dr. Fulero 

would not offer testimony as to an ultimate opinion on the veracity of the statements at issue in 

the case. 

The judge methodically evaluated the testimony and concluded that Dr. Fulero would be 

allowed to testify. In denying the State's motion in limine, the trial court found the expert 

testimony satisfied Rule 401 of the Louisiana Code of Evidence as to relevancy, and satisfied 

Rule 702 of the Louisiana Code of Evidence and Daubert v. Merrell Dow Pharmaceuticals, 509 

U.S. 579 (1993) (as applied through State v. Foret, 628 So.2d 1116 (La. 1993)) as to reliability: 

First of all, the Court would indicate that it does find a significant distinction 
between the constitutional validity for the introduction of a statement to be 
distinct from the factors to be considered as to the veracity of that statement. 

The defense correctly points out under 703 Code of Crimirial Procedure 
subsection G that the State shall introduce evidence concerning circumstances 
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surrounding the making of the confession or statement for the purpose of enabling 
the jury to determine the weight to be given that statement. 

In conjunction with that, the Court has reviewed what the defense proposes to 
submit as an expert having to do with factors surrounding interrogation and 
confessions. 

Those two facts alone would get me past 401 of our Code of Evidence, finding 
that the offerings are clearly relevant in order to prove or disprove a fact that is of 
issue in this case. 

Next, in moving on to Article 702 of our Code of Evidence, the court has 
qualified the expert within the definitions that the record will reflect, and then the 
last or next to the last opporhmity is to review the Daubert gatekeeping standards 
to see if those requirements have been satisfied. 

First, there's been significant argument that this is within the jury's province, 
which the Court does not disagree, but whether or not this is scientific or technical 
information that would actually aid the jury in rendering the decision. It is noted 
that some terminology or jargon from Dr. Fulero such as minimizing, 
maximizing, evidence ploy, accident ploy were used throughout his testimony. 
The textbooks and other educational documents also indicated a scientific basis 
and study for the testimony. 

I do find that the standards specifically enumerated in Daubert and adopted by 
State v. Foret have been satisfied, and therefore the last requirement for any 
introduction is a 403 evaluation as to whether the evidence's probative value 
outweighs any prejudicial value. 

Within the parameters that were set forth, I would find that the probative value is 
not outweighed by prejudicial effect, and therefore will allow Dr. Fulero to testify 
within those parameters. 

XVII.3632-34. 

Following the Daubert hearing, the State filed an interlocutory appeal in the Louisiana 

Third Circuit Court of Appeal, challenging the trial court's denial of the State's motion in limine. 

IX.I87!. In opposition, Petitioner argued, "if the state's writ were granted, the curtailment of Mr. 

Boyer's right to present a defense would represent a violation of his state and federal 

constitutional rights to Due Process, to present a defense and to Compulsory Process." 

Defendant's Response to State's Petition for Supervisory Writs at 8 (on file at Louisiana 
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Supreme Court). Upon review, a majority of the Third Circuit Court of Appeal granted the 

State's writ: 

Allowing expert testimony regarding "false confessions" invades the province of 
the jury. The jury is most capable of ascertaining the truth and validity vel non of 
confessions - not experts. Allowing such testimony by incrementally allowing 
experts to eventually testify as to the guilt or innocence of the defendant cannot be 
allowed. 

Pet. App. C. at A-76, State v. Boyer, KW 09-01127 (La. App. 3 Cir. 9/21/09) (attached as 

Appendix C). In so ruling, the Third Circuit Court of Appeal announced a categorical ban on all 

expert testimony regarding false confessions to be offered by the defense, regardless of the trial 

court's findings that the testimony was sufficiently relevant and reliable - central findings which 

the Third Circuit opinion did not disturb. 

Mr. Boyer was convicted by a unanimous jury of armed robbery, however, only a 

majority joined to convict him of the specific intent killing ofMr. Marsh. On direct appeal to the 

Third Circuit Court of Appeal, the defendant raised the exclusion of the false confession 

evidence as one of the assignments of error, claiming a violation of the Sixth and Fourteenth 

Amendments to the United States Constitution, in particular of the defendnat's "rights to present 

a defense, to Due Process, to confront and cross-examine witnesses and to compulsory process". 

In its decision on direct appeal, the Third Circuit denied relief, deferring to its pre-trial decision 

on the admissibility of the false confession testimony: 

Defendant argues that this court erred when it reversed the trial court's pretrial 
ruling which pennitted testimony from an expert on the psychology of 
confessions and interrogations. However, the record before this court indicates 
that this court's ruling was made on the merits as presented and nothing has been 
currently argued that would indicate that the ruling was erroneous. The Louisiana 
Supreme Court in State v. Humphrey, 412 So.2d 507, 523 (La.l981), held: 

When this court considers questions of admissibility of evidence in 
advance of trial by granting a pretrial application for supervisory wlits 
(rather than deferring judgment until an appeal in the event of conviction), 
the detem1ination of admissibility does not absolutely preclude a different 

11 

019509



decision on appeal, at which time the issues may have been more clearly 
framed by the evidence adduced at trial. Nevertheless, judicial efficiency 
demands that this court accord great deference to its pretrial decisions on 
admissibility, unless it is apparent, in light of the subsequent trial record, 
that the determination was patently erroneous and produced an unjust 
result. 

See also State v. Cash, 03-853 (La.App. 3 Cir. 12/10103), 861 So.2d 851, writs 
denied, 04-27 (La. 4/30104), 872 So.2d 472 and 04-232 (La. 5/7/04), 872 So.2d 
1080. 

Accordingly, the law of the case doctrine applies, and this assignment of error is 
without merit. 

State v. Boyer, 56 So.3d 1119, 1130 (La. App. 3 Cir. 2011). Mr. Boyer pursued his federal 

constitutional claim through a writ application to the Louisiana Supreme Court. The Louisiana 

Supreme Court denied Mr. Boyer's application for writ of certiorari on January 20,2012. State v. 

Boyer,78 So.3d 138 (La. 2012). 
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REASONS FOR GRANTING THE PETITION 

I. [Question 1] This Court should decide whether Louisiana's failure to provide 
~indigen~Petitioner-with--representationfo-r--the-first~five-years---a:fter-his-arreshnd-

indictment should count against the state for speedy trial purposes. 

A. The failure to provide an indigent defendant with an attorney for jive years should be 
weighed against the s tate for speedy trial purposes, particularly where the actions of the 
prosecutors knowingly exacerbated a systemic breakdown of the public defender system. 

The facts are not in dispute. All involved agree that Petitioner is indigent and was 

constitutionally entitled to an attorney funded by the State of Louisiana. All agree that as a result 

of a "crisis" in the state's indigent defense system no funding for an attorney was provided for 

the first five years he spent in jail. The record reflects extensive pre-trial litigation to determine a 

source of funding for Mr. Boyer's defense, and demonstrates that no such funds were available. 

The disagreement comes in determining whether to assess this unfunded five year period 

against the state for speedy trial purposes under Barker's second factor, the reason for the delay. 

In the courts below Petitioner argued strenuously that this Court's jurisprudence is clear that this 

sort of delay should be attributed to the state, and that particularly after Brillon, there can be no 

doubt that this sort of systemic delay should count against the state. 

This Court has consistently held that the obligation to bring an accused to trial in a 

speedy fashion is an obligation placed upon the government and that the government must bear 

responsibility for delays caused by lack of funding. This is so even where the problem is caused 

by the failure of the legislature to make adequate appropriations: 

It may also well be correct that the United States Attorney was understaffed due 
to insufficient appropriations and, consequently, was unable to provide an 
organization capable of dealing with the rising caseload in his office, especially 
with respect to criminal cases. Unintentional delays caused by overcrowded court 
dockets or lmderstaffed prosecutors are among the factors to be weighed less 
heavily than intentional delay, calculated to hamper the defense, in detennining 
whether the Sixth Amendment has been violated but, as we noted in Barker v. 
Wingo, 407 U.S. 514, 531 (1972), they must "nevertheless ... be considered since 
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the ultimate responsibility for such circumstances must rest with the government 
rather than with the defendant." 

This served to reaffirm what the Court held earlier in Dickey v. Florida, 398 U.S. 
3 fT,3i -3-8-(-I-~/0}. -----~------~--~--------- ---~~----

"Although a great many accused persons seek to put off the 
confrontation as long as possible, the right to a prompt inquiry into 
criminal charges is fundamental and the duty of the charging 
authority is to provide a prompt trial." (Footnote omitted.) 

Strunk v. United States, 412 U.S. 434, 437 (1973); Barker v. Wingo, 407 U.S. 514, 531 (1972) 

("neutral" delays such as negligence and overcrowded courts are to be weighed against the 

government in a speedy trial analysis because "the ultimate responsibility for such circumstances 

must rest with the government rather than with the defendant."); Vermont v. Brillon, 129 S. Ct. 

1283, 1290 (2009) (accord). 

The court below declined to accept this interpretation, and found that the delay could not 

be charged to the state. Pet. App. B at A-32. By contrast, other courts faced with this exact 

circumstance - delay occasioned by the failure to provide counsel - have faithfully applied this 

Court's command that the delay should be assessed against the state. See, e.g., United States v. 

Graham, 128 F.3d 372, 374-75 (6th Cir. 1997) (speedy trial violated in part by one year delay in 

appointing counsel); Phan v. State, 2012 Ga. LEXIS 199, 15-16 (Ga. 2012) (where a public 

defender system absolutely fails to provide counsel to an indigent defendant it constitutes a 

systemic "breakdown" for Brillon purposes, but finding no violation where the record 

demonstrates attorneys were available). 

Louisiana's failure to assess systemic delay against the state sets particularly dangerous 

incentives given the context. Where it is the prosecutor's charging decision which determines 

whether a defendant is promptly provided counselor languishes uncounseled and incarcerated 

for years, Louisiana's distinction between the "state" and the "prosecution" is at its least 
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persuasive, and most out of step with this Court's precedent. In Doggett v. United States, this 

Court recognized the danger that failure to enforce speedy trial rights only encourages the 

in Mr. Boyer's case must be understood in the context in which it arose. At a time when the 

statewide public defense system was in crisis,6 Calcasieu Parish was ground zero.7 Long before 

Mr. Boyer was indicted the Calcasieu Parish District Attorney's Office was proceeding with 

capital cases despite the lack of funding. It is relevant to the "reason for delay" inquiry that at the 

time Mr. Boyer was indicted the Calcasieu Parish public defender had already very publically 

run out of funding for capital defense, and the cases of several indigent defendants were stalled 

without funded representation.8 The choice of the District Attorney for Calcasieu Parish to seek 

6 This crisis in Louisiana's indigent defense system was well-documented in the public record. See, e.g., State v. 
Peart, 621 So.2d 791 (La. 1993) (setting a rebuttable presumption that indigent defense in Orleans Parish was 
ineffective). In the decade after Peart, defendants around the state continued to litigate the systemic lack of funding 
for indigent defense. In 2004, a study published by the National Legal Aid and Defender Association found that 
Louisiana's indigent defense funding structure "threatens the integrity of the state's system of justice." National 
Legal Aid & Defender Association, In Defense of Public Access to Justice: Indigent Defense Services in Louisiana 
40 Years After Gideon 2 (March 2004), http://www.nlada.netisites/defaultifiles/la_nladaavoyelles03-
2004 Jeport.pdf. The study noted that as of its printing in 2004, Peart litigation continued in numerous cases: State 
v. Donald Ray Clifton, Criminal Docket No. 265,106 (Rapides Parish); State v. Dolores Mechelle Jones, Criminal 
Docket No. 265,106 (Rapides Parish); State v. Marklin Scalisi, Criminal Docket No. 270,297 (Rapides Parish); and, 
State v. Adrian Citizen, Criminal Docket No. 22,815-02 (Calcasieu Parish). Calls for reform grew louder. In 2003 
the Louisiana State Bar Association passed a resolution urging the state government to consider indigent defense 
reform. Press Release, Louisiana State Bar Association, State Bar Urges Indigent Defense System Reform (June 20, 
2003), available at http://www.1sba.org/2007DocumentsiPressReleases/ BlueRibbonCommissionJune03 .PDF. 

7 The problem was particularly acute in Calcasieu Parish, which attained national notoriety for its failings in indigent 
defense. See, e.g., Kurth, Michael M., Ph.D. and Daryl V. Burckel, DBA & CPA, Defending the Indigent in 
Southwest Louisiana (July 2003) available at http://www.1acdl.org/SpeciaIAssets/PDFs/Calcasieu 
%20Parish%20Report.pdf (hereafter Indigent in Southwest Louisiana). Analyzing data collected from the public 
defender, the district attorney, and the court administrator it was found that as a result of underfunding Calcasieu 
Parish public defenders carried a caseload 4 times the national standard, id. at 20, and the average length of cases 
was 2 years in Calcasieu Parish compared to a national average of 214 days. Id. at 26. 

8 State v. Smith, Turner, and Winfree considers the appeal of three Calcasieu Parish capital defendants whose cases 
were combined in 2001 for the purposes of funding litigation. An extensive hearing in the trial court demonstrated 
that no funding existed. 01-3128 (La. 1111102), 805 So. 2d 133. Petitioner pointed to this very hearing as the impehls 
for his Motion to Determine Source of Funds. 1.174. 

State v. Citizen, 898 So. 2d 325, 327 (La. 2005), 8110ther indigent defense funding case out of Calcasieu Parish, 
involved the consolidated actions of two defendants who, like petitioner, were indicted capitally in 2002: 

In this case, Mr. Citizen, was indicted for first-degree murder on October 10, 2002, and he remains in 
jail with no funds available for the attorney appointed to represent him and, under current 
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death in Mr. Boyer's case (and fifteen others in 2002 alone)9 actually drove the scarcity of 

resources which caused the delay. 

--- ---~-.~.-~~~- - ---~----- ---~---

B. If the five-year delay is assessed against the state, the balance of the Barker v. Wingo 
factors weigh heavily in Mr. Boyer's favor. 

Barker v. Wingo announced a two-stage process for assessing claims of speedy trial 

violations requiring consideration of four factors. 407 U.S. at 514. At the first stage, the lower 

court conceded that the delay of over seven years, more than three times the mandatory 

prescriptive period for a second degree murder charge in Louisiana, was "presumptively 

prejudicial." Pet. App B. at A-33. 

Where the delay is presumptively prejudicial this Court has instructed courts to consider 

the four Barker v. Wingo factors - "length of delay, the reason for the delay, the defendant's 

assertion of his right, and prejudice to the defendant." Id. at 530. Absent the lower court's 

erroneous refusal to attribute the funding delay to the state in assessing the "reason for delay," 

the Barker factors weigh heavily in petitioner's favor. 

Length of delay: Jonathan Boyer spent seven years in jail awaiting trial. Five of those 

years he was functionally unrepresented and facing the death penalty. The court below noted that 

circumstances, may remain there indefinitely unless funds are provided for his defense. Mr. Tonguis, 
was indicted for the first-degree murder of his infant child on April 11, 2002, and though he is not 
incarcerated, no funds are available for the attorney appointed to represent him. 

The Citizen court refers back to the hearing held in 2001and notes that "In the instant case, as well as in the almost 
identical State v. Smith, Turner, and Winfree, 01-3128 (La. 1111/02), 805 So. 2d 133, the trial court heard extensive 
testimony that the state, the local Indigent Defender's Office, and the Indigent Defense Assistance Board have no 
money to spare." 

See, also, Vincent Lupo, Prosecution Restless: Arraignments postponed due to lack of public defenders, American 
Press (Lake Charles) April 13, 2001, at Al ("In an unprecedented move in this parish, Chief 14th Judicial District 
Court Judge Al Gray has prohibited the District Attorney's Office from proceeding with its prosecution of a criminal 
case because of lack of qualified attorneys to appoint to represent the defendants ... [Assistant District Attorney 
Wayne] Frey asked Gray to make note on the record that it was not the fault of the District Attomey's Office if the 
delay between the time of indictment and arraignment in these cases exceeds the 30-day limit required by law. Gray 
noted that any delays 'were beyond the control of the state. "'). 

9 Indigent in Southwest Louisiana at 18-19. 
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these facts were extreme even among speedy trial cases. Pet. App B. at A-33. 

Cause: The second Barker factor instmcts courts to consider the reason for the delay, and 

.. -"whether- tile gove1TIIDelltorth-e-cnmrnal--aefendanri-s· more to-blame -for-til[efdelay."-Doggim;· 

505 U.S. at 651. As discussed supra the lower court found that "the majority of the seven-year 

delay was caused by the 'lack of funding'" and that the defendant was not responsible for any 

actions purposefully creating delay. Pet. App B. at A-39. The court found that "but for the 

procedural problem, lack of funding for a capital case, the case would have progressed in a 

timely manner." Id. That is, the delay was caused by the state's choice to seek death and the 

state's choice not to adequately fund indigent defense. 

Assertion: Despite the enormous obstacle of being denied the appointment of qualified 

and funded counsel for more than five years, petitioner asserted his constitutional right to a 

speedy trial numerous times during the pendency of his case. As discussed supra Mr. Boyer filed 

a motion to quash his indictment on both state statutory and state and federal constitutional 

grounds. 11.217. Denied in the trial court, he pursued interlocutory review in both the 

intermediate appellate court and state supreme court to no avail. State v. Boyer, No. 07-85, (La. 

App. 3 Cir. 8/22/07), writ denied, 967 So.2d 526 (La. 2007). Petitioner then filed a renewed 

motion to quash two months later. V1.1186. Twice more during the pre-trial period Mr. Boyer 

sought speedy trial relief. V1.1239 and IX.1900. Both motions were denied. 

Prejudice: Barker's final factor requires defendants to demonstrate prejudice resulting 

from the delay. The showing necessarily varies with the length of delay, and where the delay is 

excessive "it presumptively compromises the reliability of a trial in ways that neither party can 

prove or, for that matter, identify." Doggett v. United States, 505 U.S. at 655. 

Regardless, Mr. Boyer demonstrated below specific prejudice arising from the length of 
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delay and the circumstance of being incarcerated. Firstly, Mr. Boyer argued he was prejudiced 

by the delay as it denied his right to counsel who could conduct investigation while the forensic 

any strategic decisions about the pace and scope of litigation. 10 

Petitioner further demonstrated to the court below that due to the delay in providing 

adequately funded counsel and the consequential delay in bringing the case to trial, he suffered 

direct prejudice through the death or absence of relevant witnesses. Though he was denied the 

opportunity for an evidentiary hearing, he presented affidavits from counsel's lead investigator 

demonstrating that as a result of the delay specific important witnesses were unavailable. 

Petitioner also demonstrated that he was incarcerated for the entire seven year period following 

his arrest before trial, and lost a job opportunity. He demonstrated that as the period of detention 

extended and he remained uncounseled and facing the death penalty, Mr. Boyer suffered a 

mental breakdown, becoming psychotic, and as a result, he was rendered incompetent for a 

10 The guidelines for capital counsel promulgated by the American Bar Association underscore the devastating 
impact of this denial. ABA Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty 
Cases 1.1 & comment. (rev. ed. 2003) (hereafter ABA Guidelines) ("The mitigation investigation should begin as 
quickly as possible, because it may affect the investigation of first phase defenses (e. g., by suggesting additional 
areas for questioning police officers or other witnesses), decisions about the need for expert evaluations (including 
competency, mental retardation, or insanity), motion practice, and plea negotiations. Accordingly, immediately upon 
cOlIDsel's entry into the case appropriate member(s) of the defense team should meet with the client to: 1. discuss the 
alleged offense or events giving rise to the charge(s), and any improper police investigative practice or prosecutorial 
conduct which affects the client's rights; 2. explore the existence of other potential sources of information relating to 
the offense, the client's mental state, and the presence or absence of any aggravating factors under the applicable 
death penalty statute and any mitigating factors; and 3. obtain necessary releases for securing confidential records 
relating to any of the relevant histories.") 

See, also, ABA Criminal Justice: Providing Defense Services Standards 5.6.1 comment. at 79 (3d ed., 1992) 
(hereinafter ABA Non-Capital Guidelines) ("Effective representation of the accused requires that counsel be 
provided at the earliest possible time. Often there are witnesses who must be interviewed promptly by the defense 
lest their memories of critical events fade or the witnesses become difficult to locate. Where the accused is 
incarcerated, defense counsel must begin immediately to marshal facts in support of the defendant's pretrial release 
from custody. Counsel's early presence in the case can also sometimes serve to convince the prosecutor to dismiss 
unfounded charges, to charge the accused with less serious offenses, or to divert the case entirely from the criminal 
COUlis."). 
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period of nine months. II XVI-XVII.3370-3474. 

Mr. Boyer made a powerful showing as to each of Barker is four factors. The court below, 

While all factors are relevant to the inquiry, this Court has recognized that the "reason for the 

delay" inquiry is the "flag all litigants seek to capture." United States v. Loud Hawk, 474 U.S. 

302, 315 (1986). Analysis of these factors is "any inquiry into a speedy trial claim necessitates a 

functional analysis ofthe right in the particular context of the case ... a balancing test necessarily 

compels courts to approach speedy trial cases on an ad hoc basis." Barker, 407 U.S. at 522. The 

four prongs of the test are "related factors and must be considered together with such other 

circumstances as may be relevant." Barker, 407 U.S. at 533. Where the balancing rests on a 

flawed foundation, as the decision below did,·the balancing cannot be trusted. 

C. This Court should act to correct a ruling which treats with impunity a system where 
indigent defendants facing the death penalty may (and do) rot away in prison without 
attorneys and without legal recourse. 

This Court's guidance is necessary to prevent a reading of its speedy trial jurisprudence 

which ftmctionally relieves the state of its obligation to adequately and timely fund defense 

counsel, and allows indigent defendants to languish for years without being brought to trial. 

Jonathan Boyer was arrested in 2002 and because the state chose to seek the most severe penalty 

the law allows he was not provided a funded attorney until 2007 and was denied a speedy trial. 

He spent those five years in prison growing increasingly mentally ill. It is impossible to square 

11 Again, the ABA Guidelines note the importance of counsel in mitigating the mental health effects of incarceration 
and facing the death penalty. Id. at 10.5 Comment. at 1007 ("Immediate contact with the client is necessary not only 
to gain information needed to secure evidence and crucial witnesses, but also to try to prevent uncounseled 
confessions or admissions and to begin to establish a relationship of trust with the client. Anyone who has just been 
arrested and charged with capital murder is likely to be in a state of extreme anxiety. Many capital defendants are, in 
addition, severely impaired in ways that make effective communication difficult: they may have mental ilhlesses or 
personality disorders that make them highly distrustful or impair their reasoning and perception of reality; they may 
be mentally retarded or have other cognitive impaimlents that affect their judgment and understanding; they may be 
depressed and even suicidal;"). 
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these facts with his constitutional rights, and indeed with the "societal interest" in a swift and fair 

judicial system this Court recognized in Barker. 407 U.S. 514, 519 (1972) ("The right to a 

the protection of the accused. In addition to the general concern that all accused persons be 

treated according to decent and fair procedures, there is a societal interest in providing a speedy 

tria1.") 

Mr. Boyer's experience is not unique. While the nature of the problem makes detection 

more difficult the public record demonstrates that even outside of Louisiana numerous 

jurisdictions nationwide actively seek death sentences without regard to the resources available 

for capital defense, or the delay unavailability causes. 12 

Failures on this scale are constitutionally indefensible. This Court's jurisprudence leaves 

no doubt that indigent defendants are constitutionally entitled to lli"l attorney from the outset. 

Rothgery v. Gillespie County, 554 U.S. 191, 210 (2008) (recognizing the importance of 

immediate appointment of counsel because "a defendant subject to accusation after initial 

appearance is headed for trial and needs to get a lawyer working, whether to attempt to avoid that 

trial or to be ready with a defense when the trial date arrives) (emphasis added). See, also, ABA 

Guidelines at 1.1 ("These Guidelines apply from the moment the client is taken into custody") 

Failing to provide counsel to an incarcerated indigent defendant while the state pursues 

his execution creates a power imbalance of epic proportions. This Court has found this sort of 

12 See, generally, Stephen B. Bright, The Right to Counsel in Death Penalty and Other Criminal Cases: Neglect of 
the Most Fundamental Right and What We Should Do About It, 11 1.L. Soc'y 1, 18 (Fall 2009) (discussing the 
failure of Georgia's indigent capital defense system, and the result for two defendants - Jamie Weis and Stacey Sims 
- whose cases were stalled for long periods of time due to the unavailability of funding for counsel); See also, Phan 
v. State, 2012 Ga. LEXIS 199, 15-16 (Ga. Feb. 27, 2012) (Georgia capital defendant's case delayed due to funding 
issues); Delay of Murder Trial is Linked to Orange County Bankruptcy, N.Y. Times, Jan. 22, 1995, at A23 
(describing the delay occasioned in the case of Charles Ng, a capital defendant in California, where the expense of 
the case bankmpted the prosecuting county and thus no funds were available for his defense); Corenevsky v. 
Superior Court of Imperial County, 682 P.2d 360 (Cal. 1984) (a civil law suit brought by a capital defendant where 
the court staff had refused to pay defense costs because payment would result in the county's bankmptcy). 
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imbalance between the prosecution and a capital defendant unconstitutional in other contexts. 

See, e.g., Wardius v. Oregon, 412 U.S. 470, 476 (1973) (defendant may not be held to rule 

discovery rights against the state); Ake v. Oklahoma, 470 U.S. 68, 77 (1985) (holding that it is 

unconstitutional to allow the state to proceed "against an indigent defendant without making 

certain he has access to the raw materials integral to the building of an effective defense."). 

Petitioner acknowledges that dismissal is a remedy that if applied too liberally may prove 

worse than the problem it seeks to cure. However, the strength of this remedy provides a 

perverse incentive which encourages, rather than discourages the ill of speedy trial violations. 

Prosecutors rest comfortably in the knowledge that the locally elected judiciary is under extreme 

pressure not to grant relief to a defendant. Even in this case, the dissenting judge in the initial 

opinion of the Court of Appeal found that the delay must properly be assessed against the state 

but could not bring herself to actually dissent and instead abstained from voting: 

The district court, the parish which instituted the prosecution and the district 
attorney are "the State" or State actors. Once the motion was :filed, but not ruled 
upon, the defense attorney's hands were tied. He pursued the only legal remedy at 
his disposal, which was to :file a motion to quash the indictment against his client. 
Whatever else may be said in this case, it is certainly true that none of the delay 
due to lack of funds was, in any way, attributable to the defense. 

The judiciary has for years grappled with the problem of funding for capital 
indigent defendants. What has occurred in this case is a consequence of the 
State's failure to heed its obligation to provide funds for the defense of indigents. 
This case presents a quagmire for the judiciary. On the one hand, judges have a 
sworn duty to apply the law regardless of the consequences; on the other hand, in 
the public's eye, judges serve as the last line of defense between them and violent 
criminals who, if released by technicalities, may cause further harm. 

I am not comfortable with making a decision in this case. My sworn duty dictates 
that I should dissent from the majority holding; yet I am tortured by the thought 
that a guilty defendant, if it is proven so, may freely walk away from the violent 
crime committed in this case. For this reason, I abstain from voting. 
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Pet. App. D at A-79-80. 

The position becomes more perverse when it is understood that the more serious the 

-~- ---clfarge, the longer the-delaytlfe· courts wttl tolerate. By bpting-toseek death a: prosecutor m:ay~ 

guarantee that a defendant is not represented, guarantee years of incarceration without trial, and 

avoid any meaningful risk that a prosecution will be dismissed for a speedy trial violation. 

If the state's obligation to fund indigent defense is to operate effectively in tandem with 

the speedy trial right, rather than in frustration of that right, then the state cannot be given a free 

ride. A state that wishes to prosecute and execute one of its indigent citizens must undertake to 

timely provide funds for that citizen's defense. If it cannot afford to pay for the defense in a 

death penalty case, it should not commence a capital prosecution in such a case. 

II. [Question 2] This Court should decide whether a defendant's due process right to 
present a complete defense, to compulsory process, and to confront the witnesses 
against him is violated where relevant and reliable expert testimony as to the 
psychology of interrogations and false confessions is excluded at trial by an 
arbitrary and disproportionate categorical ban. 

Where expert testimony is found to be both relevant and reliable, a categorical exclusion 

of evidence favorable to the defense is arbitrary and disproportionate, and in violation of 

Petitioner's due process right to present a complete defense, to compulsory process, and to 

confront the witnesses against him. At Petitioner's trial, the critical issue facing the jury was a 

determination as to the weight to give Petitioner's confessional statement. Petitioner was entitled 

to present evidence to challenge the credibility of the confession, and to present expert testimony 

that would aid the jury in their role as trier of fact. La.C.Cr.P. art. 703(G); Crane v. Kentucky, 

476 U.S. 683, 689 (1986). Having found that the proffered testimony met the admissibility 

standards for relevance and reliability under the rules of evidence and Daubert, its categorical 
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exclusion on the basis that it would invade the province of the jury denied Petitioner his 

guaranteed rights under the Constitution. 

A. Where expert testimony as to the psychology of false confessions and interrogations has 
been found to be relevant and reliable, it violated Petitioner's due process right to 
present a complete defense, to compulsory process, and to confront the witnesses against 
him where such testimony was excluded at trial. 

"Few rights are more fundamental than that of an accused to present witnesses in his own 

defense." Chambers v. Mississippi, 410 U.S. 284, 302 (1973). As this Court announced in 

California v. Trombetta, 467 U.S. 479, 485 (1984), "[u]nder the Due Process Clause of the 

Fourteenth Amendment, criminal prosecutions must comport with prevailing notions of 

fundamental fairness. We have long interpreted this standard of fairness to require that criminal 

defendants be afforded a meaningful opportunity to present a complete defense." 

Further, this Court has recognized that the right to present a complete defense is rooted 

not only in the Due Process Clause, but also in the Compulsory Process and Confrontation 

clauses of the Sixth Amendment. See Crane, 476 U.S. at 690 (citing Chambers, 410 U.S. at 284, 

and Washington, 388 U.S. at 14). Consistent with the guarantees of the Sixth Amendment is the 

right of a defendant "to offer the testimony of witnesses, and to compel their attendance." In 

plain terms, the Constitution affords "the right to present the defendant's version of the facts as 

well as the prosecution's to the jury so it may decide where the truth lies." Id. at 19. 

A defendant's right to present relevant evidence is not unlimited, and may be subject to 

reasonable restrictions by federal and state mlemakers. 13 But such restrictions unconstitutionally 

abridge a defendant's meaningful opportunity to present a complete defense where they 

"infring[ e] upon a weighty interest of the accused," and "are arbitrary or disproportionate to the 

13 See Taylor v. Illinois, 484 U.S. 400, 410 (1988); Rock v. Arkansas, 483 U.S. 44, 55 (1987); Chambers v. 
Mississippi, 410 U.S. 284, 295 (1973); United States v. Scheffer, 523 U.S. 303,308 (1998). 
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(1982); Rock, 483 U.S. at 52. 15 The expert had been appropriately qualified as "an expert in the 

field of psychology with an emphasis on interrogation and false confessions." XVII.3562. 

under Louisiana Rule of Evidence 702 and Daubert. 16 These findings of the trial court were not 

disturbed by the Third Circuit Court of Appeal. 17 Rather, the Third Circuit Court of Appeal 

announced a categorical ban on expert testimony regarding false confessions. This categorical 

ban is arbitrary and disproportionate, and an unconstitutional infringement on the "weighty 

interest" of the accused to present a complete defense, to compulsory process, and to confront 

the witnesses against him. When assessing the exclusion of expert testimony offered on the part 

of a defendant, this Court has found "[w]holesale inadmissibility ... [to be] an arbitrary 

restriction .. .in the absence of clear evidence by the State repudiating the validity" of the all such 

testimony, given the ability of the state to rebut the evidence in the ordinary course of trial. 

Holmes, 547U.S. at 326 (quoting Rock, 483 U.S. at 61)Y 

In Scheffer, 523 U.S. at 312, this Court found the federal rule excluding polygraph 

evidence in all military trials to be "a rational and proportional means of advancing the 

legitimate interest in barring lmreliable evidence." Critical to this holding was the finding that 

XVII.3578. 

15 "The right of an accused in a criminal trial to due process is, in essence, the right to a fair opportunity to defend 
against the State's accusations. The rights to confront and cross-examine witnesses and to call witnesses in one's own 
behalf have long been recognized as essential to due process." Chambers, 410 U.S. at 294-95. 

16 The testimony would not have been within the common lmowledge of the jury, and would have assisted the jurors 
in understanding facts at issue in the case. Any further concern as to the prejudicial effect of evidence must be 
addressed on a case-by-case basis, after a factual inquiry, not through a categorical ban. In the instance of 
Petitioner's case, the trial court had also found the expert testimony not to be more prejudicial than probative, thus 
satisfying Louisiana Rule of Evidence 403. 

17 The Third Circuit Court of Appeal found no abuse of discretion in the trial court's findings as to relevancy or 
reliability. 

18 "A State's legitimate interest in barring umeliable evidence does not extend to per se exclusions that may be 
reliable in an individual case." Rock, 483 U.S. at 61. 
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18 "A State's legitimate interest in baning unreliable evidence does not extend to per se exclusions that may be 
reliable in an individual case." Rock, 483 U.S. at 61. 
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"there is simply no way to know in a particular case whether a polygraph examiner's conclusion 

is accurate, because certain doubts and uncertainties plague even the best polygraph exams." Id. 

-----TliisCourt- also-f6uild-lliattne-b-an served-a-legitimate- iiih~iest -iii preserving theJ"Crry's core

function "of making credibility determinations in criminal trials." ld. at 313. This was because 

the polygraph expert's evidence consisted of only another opinion as to whether the witness was 

telling the truth. ld. 

By contrast, at Petitioner's trial, the testimony of the false confession expert was found to 

be both relevant and reliable. Moreover, unlike polygraph evidence which speaks directly to the 

validity and credibility of a statement, the testimony to be offered by the false confession expert 

specifically would not have rendered an ultimate opinion on the weight or credibility of the 

confession. Instead, the evidence would have educated and assisted the jury as to some of the 

factors that psychologists and psychiatrists have established to be relevant in assessing the 

credibility and reliability of confessional statements. If law enforcement officials are to be 

trained in the psychological conditions that are most likely to produce a confessional statement, 

and if the same field of psychology demonstrates that those conditions are also apt to produce 

false confessions, then it is fundamentally unfair to permit the state to rely on confessional 

statements while preventing a defendant from effectively challenging them. 

Further, the evidence sought to be offered here does not resemble the conclusory opinion 

of a polygrapher as to whether a witness is telling the truth. It is evidence that has been found to 

be scientifically reliable in Petitioner's case but has been arbitrarily subjected to a per se ban. In 

this sense the analysis in Rock is the more applicable analysis. As in Rock, 483 U.S. at 61, a per 

se ban represents an arbitrary response, and the traditional means of assessing the accuracy of 

defendant's confessional statements would remain available to the state in the trial. The fact that 
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a number of jurisdictions have found such evidence reliable and admissible demonstrates the 

arbitrariness of a per se ban. !d. at 58. 

"competent, reliable evidence bearing on the credibility of a confession.,,19 However, this Court 

has yet to speak directly on the issue of whether or not this includes the right to introduce 

relevant and reliable expert testimony as to the occurrence of false confessions. To date, federal 

and state courts that have addressed this issue are untenably split on the question of admissibility. 

B. Federal and state courts are divided on the admissibility of expert testimony as to the 
psychology of interrogation and the occurrence of false confessions, even where the 
testimony is found to meet statutory and jurisprudential standards of admissibility. 

While some federal circuit courts have yet to directly address this issue,2o at least six 

circuit courts have confronted the admissibility of expert testimony on the occurrence and 

psychology of false confessions, and are split in their treatment. Similarly, the highest courts of 

the states have treated the admissibility of such expert testimony in different and diverging ways. 

The federal and state court split on this topic has been well documented in academic 

commentary. Nadia Soree, When the Innocent Speak: False Confessions, Constitutional 

Safeguards, and the Role of Expert Testimony, 32 AM. J. CRIM. L. 191 (2005); Major James R. 

Agar, II, The Admissibility of False Confession Expert Testimony, 1999-AUG ARMY LAW. 26 

19 In Crane, 476 u.s. at 685-86, the trial court had granted the State's motion in limine "to prevent the defense from 
introducing any testimony bearing on the circumstances under which the confession was obtained," ruling such 
testimony inadmissible where the court had previously made a determination as to the voluntariness of the 
confession. Citing to previous rulings in Jackson v. Denno, 378 U.S. 368 (1964), and Lego v. Twomey, 404 U.S. 477 
(1972), tIus Court found "the requirement that the cOUli make a pretrial voluntariness detennination does not 
undercut the defendant's traditional prerogative to challenge the confession's reliability during the course of the 
trial." Crane, 476 U.S. at 688 (emphasis in original). 

20 The Third, Sixth, Eighth, and Eleventh Circuits have yet to address even the general issue of the admissibility of 
expert testimony as to the existence and psychology of false confessions, and the factors which may contribute to 
their occurrence. 
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(1999). As such, the question presented is one on which this Court should exercise its 

discretionary jurisdiction. 

While Petitioner was denied his right to present a complete defense and his right to due 

process of law by the decision of the Louisiana Third Circuit Court of Appeal, the jurisprudence 

of at least three federal circuits is clear that the expert testimony offered by Petitioner's counsel 

would have been admissible in those circuits?l 

In United States v. Hall, 93 F.3d 1337, 1344-45 (7th Cir. 1996), the Seventh Circuit 

found the proffered testimony of a social psychologist expert in the field of coercive police 

interrogation techniques and the phenomenon of false or coerced confessions to be scientifically 

valid, and held that "even though the jury may have had beliefs about the subject, the question is 

whether those beliefs were correct" - the testimony of the defense expert "would have let the 

jury know that a phenomenon known as false confession exists, how to recognize it, and how to 

decide whether it fit the facts of the case being tried." Hall, 93 F.3d at 1345. Ultimately, the 

Seventh Circuit held that the "jury may have been deprived of critical information it should have 

had in evaluating Hall's case." Id. 

Similarly, in United States v. Shay, 57 F.3d 126 (1st Cir. 1995), the First Circuit 

recognized that expert testimony by a psychiatrist as to the mental disorder from which the 

defendant suffered, and the propensity of those suffering from the disorder to seek attention, 

create fantasies, and thereby be susceptible to providing false confessions, was specialized 

opinion testimony that should have been admissible under Federal Rules of Evidence 702. The 

Court found the jury "plainly unqualified to detennine without assistance the particular issue of 

21 United States v. Shay, 57 F.3d 126 (5th Cir. 1995); United States v. Belyea, 159 Fed.Appx. 525, 529 (4th Cir. 
2005); United States v. Hall, 93 F.3d 1337 (7th Cir. 1996). 
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whether Shay Jr. may have made false statements against his own interests because he suffered 

from a mental disorder." Shay, 57 F.3d at 133 (emphasis in original).22 

. . ~ -- - _. Acldificiiiiilly, -iii Unite-a- Stales v.Be7yea;T59- Fed.Appx.525;- 5I9 (4tli-Cir. ~2005),-tlie 

Fourth Circuit held that the district court had failed to make the "particularized determination" 

required under Daubert before excluding the expert testimony offered by the defense. At trial, 

the defense sought to put on expert testimony as to the fact that false confessions occur, the 

various techniques used by law enforcement agents that can influence a person's decision to 

confess falsely, and the particular characteristics of the person interrogated that can affect the 

likelihood that a confession is false. Belyea, 159 Fed.Appx. at 530. The Fourth Circuit found that 

the trial court "should have inquired into whether jurors commonly know about false confessions 

as a particular form of lying and about specific factors that may correlate to false confessions." 

Belyea, 159 Fed.Appx. at 530. 

Jurors may know that people lie in everyday life or even sometimes under oath, 
particularly when they believe lying to be advantageous. Jurors may not Imow, 
however, that people lie on occasion to their own detriment by falsely confessing 
to crimes that they did not commit. The phenomenon of false confessions is 
counter-intuitive and is not necessarily explained by the general proposition that 
"jurors know people lie." 

2' Belyea, 159 Fed. Appx. at 529. ~ 

22 In United States v. Gonzalez-Maldonado, 115 F.3d 9 (1st Cir. 1997), the First Circuit, applying Shay, again found 
that the trial court had erred in excluding expert testimony as to the mental illness suffered by the defendant, and the 
defendant's susceptibility to exaggeration as a result. The court ruled that where the expert testimony had been 
found admissible under Rule 702 as relevant and reliable, the trial court erred in excluding such testimony that 
would assist the untrained layman as trier offact. Gonzalez-Maldonado, 115 F.3d at 16. 

23 Ultimately the Court remanded the case for "a more complete analysis of whether the expert testimony is 
admissible under Daubert and Rule 702," Belyea, 159 Fed. Appx. at 530, thereby not explicitly reaching the 
question presented to this Court. However, in Belyea, the Fourth Circuit recognizes that where Daubert is found to 
be satisfied, expert testimony as to false confessions would be admissible. In Belyea, the issue was mooted on 
remand by the grant of a motion for new trial and dismissal of the prosecution. 
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Had Petitioner sought the admission of expert testimony by his proposed defense witness 

within the Seventh, First, or Fourth Circuits, the jurisprudence would have supported the 

admIssibility oIine evidence-af frial. BY contrast, theNiilth,Fifth, and Tenth Circuits have fouIld·· 

expert testimony as to the occurrence and psychology of false confessions to be inadmissible?4 

Like Louisiana, the Ninth Circuit has announced a categorical bar to the admissibility of 

such testimony on the basis that, despite its admissibility under Daubert and rules of evidence, it 

usurps the function of the jury. The Ninth Circuit recently addressed this issue in its unpublished 

opinion of United States v. Antone, 412 Fed.Appx. 10 (9th CiI. 2011). In Antone, 412 Fed.Appx. 

at 11, the court upheld the district court decision that "[a ]lthough the expert testimony regarding 

false confessions met the Daubert reliability test, the district court excluded the testimony 

because of the danger that it would usurp the jury's function of resolving the relative credibility 

of the witnesses." In United States v. Redlightning, 624 F.3d 1090, 1112 (9th CiI. 2010), the 

Ninth Circuit had upheld the district court's exclusion of defense expert testimony about false 

confessions, but only upon a finding that the defense had not made an adequate showing that the 

proffered testimony would have applied to the facts of the case as required by Rule 702 and 

24 The Second Circuit has not addressed the specific question presented in this case. In Bell v. Ercole, 2012 WL 
954108 (2d Cir.), the Second Circuit affirmed the decision of the Eastern District of New York that exclusion of 
expert testimony as to the phenomenon of false confessions and the interrogation tactics used in the Petitioner's 
criminal case did not warrant habeas relief. The New York state trial court had originally excluded the testimony on 
the basis that it did not meet the admissibility requirements under Frye, and further would be unnecessary and 
unhelpful to the jury. These trial court findings were not disturbed on federal habeas review by the Eastern District 
of New York or by the Second Circuit; as such, the case in applicable to the question presented in Mr. Boyer's case 
- here, the expert testimony has been found to be both relevant and scientifically-reliable under Daubert. Further, it 
should be noted that the New York State Court of Appeals recently considered the admissibility of expert testimony 
proffered on the issue of the reliability of a confession in People v. Bedessie, (No. 26, March 29,2012). In Bedessie, 
the court held that the testimony of an expert witness (on issues such as the existence of false confessions and the 
correlation between the use of certain interrogation tec!miques and proven false confessions) "may offer valuable 
testimony to educate a jury about those factors of personality and situation that the relevant scientific community 
considers to be associated with false confessions." Additionally, at least one district court within the Second Circuit 
has found expeti testimony as to the psychological evaluations of the defendant, and the relevancy of those results to 
the factual question of the falsity of the defendant's statement, to be admissible under Daubert and Federal Rule of 
Evidence 403. See United States v. Raposo, 1998 WL 879723 (S.D. N.Y. Dec. 16, 1998). 
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Daubert. The court explicitly held open the possibility that "[t]here may well be cases" where 

there is "ample foundation for false confession expert testimony." Redlightning, 624 F.3d at 

1114. 

The Fifth Circuit addressed this issue in United States v. Dixon, 261 Fed.Appx. 800 (5th 

Cir. 2008). In Dixon, defense counsel sought to put on expert testimony as to the occurrence of 

false confessions, the science behind conditions that can contribute to false confession, and 

techniques for recognizing false confessions when they occur. Dixon, 261 Fed.App. at 802. In 

denying the admissibility of the proffered testimony following a Daubert hearing, the district 

court concluded that the testimony (1) did not meet the requirements of Federal Rule of Evidence 

702, (2) would have invaded the jury's duty, and (3) was not applicable to the defendant. Dixon, 

261 Fed.Appx. at 802. The Court of Appeal denied relief on the basis that the evidence was 

insufficiently related to the instant case without reaching any other basis for exclusion. 

In United States v. Benally, 541 F.3d 990 (10th Cir. 2008), the Tenth Circuit upheld the 

district court's exclusion of expert testimony as to the frequency of false confessions and the 

interrogation techniques known to cause them. The district court had held the expert testimony 

inadmissible on the basis that it did not meet the standard for relevance or reliability required by 

Daubert. Benally, 541 F.3d at 993. In affirming the district court, the Tenth Circuit relied on its 

prior decision in United States v. Adams, 271 F.3d 1236 (2001), and concluded that such expert 

testimony would "encroach upon the jury's vital and exclusive function to make creditability 

determinations," and that the prejudicial effect of the testimony would substantially outweigh its 

probative value in violation of Federal Rule of Evidence 403. Benally, 541 F.3d at 995. 

As such, the federal circuits that have addressed the admissibility of expert testimony as 

to the psychology of intenogations and false confessions, and factors increasing the risk oftheir 
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occurrence, are divided. While the jurisprudence of the First, Fourth, and Seventh Circuits would 

have supported the admissibility of the false confession expert in Petitioner's case, the Fifth and 

under Rule 702 and Daubert. Only the Ninth Circuit's holding in Antone lends any support to the 

Louisiana Third Circuit Court of Appeal ruling that expert testimony on false confession, having 

been found to be relevant and reliable under Daubert, may be categorically excluded upon a 

finding that it would invade the province of the jury. 

ii. State Courts 

State high courts are similarly divided on the admissibility of expert testimony as to the 

psychology of false confessions, and the conditions or factors that increase the risk of their 

occurrence. Of the twenty state high COurtS25 that have spoken directly,26 twelve courts have 

25 No relevant case law on the issue of the admissibility of expert testimony on false confessions exists for Alabama, 
Hawaii, Idaho, Louisiana, Maryland, Montana, Nevada, New Mexico, North Carolina, North Dakota, Ohio, 
Oklahoma, Oregon, Pennsylvania, Rhode Island, South Dakota, Tennessee, Washington, Wisconsin, or Vermont. 

26 Lower appellate courts in Alaska, California, Florida, Illinois, Iowa, Louisiana, Michigan, Missouri, Texas, and 
Utah have addressed the question before this Court, but the state high court has not similarly confronted the 
question. Of these ten lower courts, four courts have upheld the admissibility of expert testimony on false 
confessions. See People v. Page, 2 Cal.Rptr.2d 898 (Cal. Ct. App. 1991) (upholding admissibility of testimony by 
social psychologist as to the factors that might influence a person to give false statements during an interrogation, 
but also upholding exclusion of testimony as to specific psychological factors present in the case at hand); Boyer v. 
State, 825 So.2d 418 (Fla. Dist. Ct. App. 2002) (adopting the Seventh Circuit's rationale in United States v. Hall, 93 
F.3d 1337 (7th Cir. 1996), and froding that had the expert testimony been admitted, it "would have let the jury know 
that a phenomenon known as false confessions exists, how to recognize it, and how to decided whether it fit the facts 
of the case being tried"); Scott v. State, 165 S.W.3d 27 (Tex. App. 2005) (upholding trial court admission of expert 
testimony on false confessions, but also upholding trial court limitations on testimony that excluded discussion of 
categories offalse confessions, including persuaded false confession); State v. Prows, 246 P.3d 1200 (Utah Ct. App. 
2011) (finding error, albeit harmless, where trial court excluded testimony of expert witness as to defendant's mental 
state at the time of the confession and how that mental state may have forced the confession, and refusing to find 
that testimony usurped the fact-finding function of the jury). Four courts have found such testimony to be 
inadmissible. See People v. Polk, 407 IlLApp.3d 80 (Ill. App. Ct. 2010) (upholding exclusion of expert testimony 
where the proffered testimony was not beyond the common knowledge of lay persons and would not aid the jury in 
reaching its conclusion); State v. Fay, 803 N.W.2d 128 (Iowa Ct. App. 2011) (froding appointment of an expert 
witness as to why people sometimes falsely incriminate themselves was unnecessary in the interest of justice); 
People v. Kowalski, 795 N.W.2d 19 (Mich. 2011) (where testimony of expert witness as to false confession was 
excluded at trial, granting leave to appeal to Supreme Court of Michigan on issues of (1) whether expert testimony 
regarding the existence of false confessions, and the interrogation techniques and psychological factors that tend to 
generate false confessions, is admissible under Rule 702, (2) whether the probative value of such testimony is 
outweighed by its prejudicial effect, and (3) whether exclusion of the testimony violated the defendant's right to 
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ruled in favor of the admissibility of the expert testimony,27 while eight courts have excluded the 

. 28 testImony. 

present a defense); State v. Wright, 247 S.W.3d 161 (Mo. Ct. App. 2008) (citing State v. Davis, 32 S.W.3d 603 (Mo. 
Ct. App. 2000) in fIDding no abuse of discretion where trial court excluded testimony as to factors which lead people 
to make false confessions, and as to which of said factors defendant possessed, where such testimony "invades the 
jury's proper realm"). An additional two courts have reached mixed decisions. See Vent v. State, 67 PJd 661 
(Alaska Ct. App. 2003) (upholding trial court exclusion of false confession expert testimony on the basis that the 
testimony would not aid the jury, jurors are aware false confessions occur, and the expert conclusions cannot be 
quantified or tested); but see Beagel v. State, 813 P.2d 699 (Alaska Ct. App. 1991) (fIDding trial court abused its 
discretion in refusing to admit expert testimony as to whether defendant's mental condition could have resulted in 
false statements). See also State v. Lamonica, 44 So.3d 895 (La. Ct. App. 2010) (upholding exclusion of expert 
testimony as to "voluntary false confessions" as inadmissible under Daubert, but noting that the court "appreciate[d] 
the ostensible validity of the research area of false confessions in a police interrogation setting"). 

27 See State v. Burns, 691 P.2d 297 (Ariz. 1984) (finding error, albeit harmless, where trial court precluded 
defendant from introducing expert testimony as to the effects that LSD may have had on veracity of confession); 
People v. Flippo, 159 P.3d 100 (Colo. 2007) (holding "unless the expert opinion evidence is flatly unreliable, its 
exclusion risks deprivation of a defendant's right to present a defense," and further that a defendant has the right to 
present expert psychological evidence to show the jury his confession is unworthy of belief, and may attack the 
credibility or reliability of a confession and allow the jury to determine any weight that should be given to such 
statements); State v. Vaughn, 370 A.2d 1002 (Conn. 1976) (fIDding abuse of discretion where trial court excluded 
defense expert who would have testified concerning the defendant's mental deficiencies and subnormal intelligence 
as it would affect the weight and credibility the jury should accord his confession); DeJesus v. State, 655 A.2d 1180 
(Del. 1995) (upholding trial court admission of testimony of a psychologist and a retardation expert as to 
defendant's mental retardation, suggestibility, and desire to appease authority figures, despite also upholding trial 
court restriction on testimony of expert that mentally retarded individuals often given false confessions); Miller v. 
State, 770 N.E.2d 763 (Ind. 2002) (fIDding exclusion of expert testimony to be reversible error where the general 
substance of expert testimony "would have assisted the jury regarding the psychology of relevant aspects of police 
interrogations and the interrogation of mentally retarded persons"); State v. Oliver, 124 P.3d 493 (Kan. 2005) 
(holding that a defendant may be permitted to introduce expert psychological or psychiatric testimony bearing on his 
or her ability to respond reliably to interrogation); Terry v. Commonwealth, 332 S.W.3d 56 (Ky. 2010) (holding 
denial of an expert who could have provided context and foundation supporting defendant's position that his 
confession was false to likely be harmful); State v. Buechler, 572 N.W.2d 65 (Neb. 1998) (fIDding abuse of 
discretion where trial court excluded proffered testimony as to defendant's mental state at the time of the recorded 
confession, and his subsequent suggestibility); People v. Bedessie, (N.Y. No. 26, March 29, 2012) (concluding 
expert testimony "may offer valuable testimony to educate a jury about those factors of personality and situation that 
the relevant scientific community considers to be associated with false confessions"); State v. Myers, 596 S.E.2d 488 
(S.C. 2004) (upholding trial court admission of expert testimony as to false confessions); Prichett v. Commonwealth, 
557 S.E.2d 205 (Va. 2002) (holding that an expert may testify to a defendant's mental disorder and present 
information that would assist the jury in determining the reliability of the defendant's confession); Hannon v. State, 
84 P.3d 320 (Wyo. 2011) (fIDding trial court exclusion of expert testimony as to defendant's low intelligence, low 
verbal skills, suggestibility, and susceptibility to police pressure to be an abuse of discretion and reversible error). 

28 See Vance v. State, 2011 Ark. 243 (Ark. 2011) (fIDding no abuse of discretion where trial court excluded proffered 
evidence of false confession expert on the basis that such testimony would invade the jury's province to judge the 
credibility of the statements); Flowers v. State, 208 S.W.3d 113 (Ark. 2005) (fIDding no error where trial court ruled 
expert testimony regarding false confessions and diminished IQ inadmissible under Rule 702 as it would invade the 
jury's role as factfinder and weigher of credibility of testimony); Wright v. State, 285 Ga. 428 (Ga. 2009) (holding 
that trial court did not err in excluding testimony from expert witness on police interrogation techniques and false 
confessions where area of testimony has not reached an allowable level of scientific reliability); Lyons v. State, 282 
Ga. 588 (Ga. 2007) (fIDding no abuse of discretion where trial court excluded expert testimony on false confession 
theory upon detemlination that theory has not reached a "verifiable stage of scientific certainty," and because the 
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The highest courts of Colorado and Kentucky provide support for the admission of expert 

testimony on false confessions as integral to Petitioner's right to present a complete defense. 

Pe(]ptev~ -Flippo, 159 -P.3d -100 -(Colcc2007) (holding "unless the-expert -opinibnevidence -is 

flatly unreliable, its exclusion risks deprivation of a defendant's right to present a defense," and 

further that a defendant has the right to present expert psychological evidence to show the jury 

his confession is unworthy of belief, and may attack the credibility or reliability of a confession 

and allow the jury to determine any weight that should be given to such statements); Terry v. 

Commonwealth, 332 S.W.3d 56 (Ky. 2010) (where primary defense at trial was that confession 

was unreliable, holding denial of an expert who could have provided context and foundation 

supporting defendant's position to be harmful). 

In contrast, the highest courts of Arkansas and Massachusetts have barred admission of 

such testimony upon a finding that it would invade the province of the jury. Vance v. State, 2011 

Ark. 243 (Ark. 2011) (finding no abuse of discretion where trial court excluded proffered 

evidence of false confession expert on the basis that such testimony would invade the jury's 

jury could determine for itself whether the defendant's statements were the results of threats or coercion); State v. 
Macdonald, 718 A.2d 195 (Me. 2010) (upholding exclusion of defense expert testimony as to post-traumatic stress 
disorder from which defendant suffered and its ability to make the defendant more likely to falsely confess); State v. 
Tellier, 526 A.2d 941 (Me. 1987) (upholding exclusion of defense expert testimony as to the phenomenon of false 
confessions where testimony would be more prejudicial than probative); Commonwealth v. Tolan, 904 N.E.2d 397 
(Mass. 2009) (holding it to be within the trial court's discretion to preclude testimony on the alleged relationship 
between various interrogation techniques and false confessions as such testimony "constitutes an opinion on the 
ultimate issue to be decided by a jury"); Commonwealth v. Robinson, 864 N.E.2d 1186 (Mass. 2007) (fInding no 
abuse of discretion where expert testimony that certain interrogation techniques have produced false confession was 
found not to meet the general acceptance or reliability criteria); Bixler v. State, 582 N.W.2d 252 (Minn. 1998) 
(fmding it within the discretion of the trial court to exclude expert psychological testimony that because of 
defendant's low intelligence he was susceptible to coercion, suggestion, and intimidation, concluding that the jury 
was capable of "observing and understanding [defendant's] propensity to please authority fIgures," and take those 
observation into account in evaluating his confession); State v. Ritt, 599 N.W.2d 802 (Minn. 1999) (applying 
Bixler); Edmonds v. State, 955 So.2d 787 (Miss. 2007) (citing to Thorson v. State, 895 So.2d 85 (Miss. 2004), in 
fInding no error where trial court excluded expert testimony concerning involuntariness of confessions where court 
concluded that theories could not be empirically tested); State v. Rosales, 998 A.2d 459 (N.J. 2010) (relying on State 
v. Free, 798 A.2d 83 (N.J. Super. Ct. App. 2002), in upholding trial court exclusion of expert testimony as to the 
psychology of false confessions upon determination that testimony is not scientifIcally reliable, and would not assist 
the trier offact); State v. Black, 708 S.E.2d 491 (W.Va. 2010) (upholding trial court exclusion of expert testimony 
on false confessions, fInding the subject matter of the testimony to be unreliable and would be confusing to the jury). 
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province to judge the credibility of the statements); Flowers v. State, 208 S.W.3d 113 (Ark. 

2005) (finding no error where trial court ruled expert testimony regarding false confessions and 

- . clihiinisned-IQifla&nissibleulider Rule 702 as it would-invade the jUry's rore as factfihoer-iill:d-

weigher of credibility of testimony); Commonwealth v. Tolan, 904 N.E.2d 397 (Mass. 2009) 

(holding it to be within the trial court's discretion to preclude testimony on the alleged 

relationship between various interrogation techniques and false confessions as such testimony 

"constitutes an opinion on the ultimate issue to be decided by a jury"). 

C. This Court should act to settle the question of the admissibility of expert testimony as to 
false confessions, where such evidence has been found to be relevant and reliable. 

This Court's guidance is necessary to settle the tmtenable division between and amongst 

the federal and state courts as to the treatment of the admissibility of expert testimony on the 

psychology of interrogations and false confessions, and the factors which increase the risk of 

false confessions. While individual courts may differ on their approach to the admissibility of 

particular forms of expert evidence, a per se ban on all expert evidence in this area is the type of 

arbitrary and disproportionate intrusion into the weighty interests of a defendant at trial that rises 

to the level of a violation of a defendant's constitutional rights. 

III. While the decision from which review is sought is not a decision of the state's 
highest court, this Court should not hesitate to grant certiorari for that purpose. 

In Louisiana, the intermediate courts of appeal hear all direct appeals, save for those in 

capital cases involving a sentence of death and where a district court has declared a statute to be 

unconstitutional. The 2011 Annual Report of the Louisiana Supreme Court shows that in that 

year 5 direct appeals were filed in the Louisiana Supreme Court compared to 993 direct appeals 

filed in the intermediate appellate courts. So, 99.5% of direct appeals in the state are resolved by 

the intennediate courts of appeal. 
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The Louisiana Supreme Court has discretion to review the final judgment of a court of 

appeal upon an application for writ of certiorari or review. However, this is regarded as an 

.. -- -----extraormnarirelned:y-anaisrareIyexefclSed~~-- - --- --- ----------~---.-------------- --.-------

A review of the Louisiana Supreme Court's orders for 2011 reveals that the court granted 

only 24 writ applications from appellate decisions of the courts of appeal across the state in that 

year. Of those, only two of the granted applications arose from writs by defendants from court 

of appeal denials.29 

Perhaps mindful that defendants have other avenues of review (this court and federal 

habeas corpus proceedings) but the state of Louisiana does not, the other 22 writ applications that 

were brought on behalf of the state seeking review of appellate decisions granting relief to 

defendants. 30 

With this in mind, this Court should express no reticence in granting Petitoner's writ 

application from a decision of an intermediate appellate court as the jurisdiction of the state's 

highest court is exercised only as an extraordinary, discretionary remedy in these cases. Indeed, 

this Court has granted writs of certiorari to Louisiana courts of appeal in the past. See, e.g., 

Campbell v. Louisiana, 523 U.S. 392 (1998) (granting certiorari to the Louisiana Third Circuit 

Court of Appeal, and reversing that court's ruling); Johnson v. Louisiana, 508 U.S. 958 (1993) 

(granting certiorari to the Louisiana Fourth Circuit Court of Appeal, vacating that court's 

judgment, and remanding for consideration in light of Sullivan v. Louisiana, 508 U.S. 275 

(1993»; Kirk v. Louisiana, 536 U.S. 635 (2002) (granting certiorari to the Louisiana Fourth 

Circuit Court of Appeal, and reversing that court's ruling; remanding for further proceedings); 

29 The two writs arose from the same case, two pro se co-defendants convicted in a joint trial and raising the same 
issue on review. 

30 Of these, 16 were ultimately resolved favorably to the state and the other 6 remained pending at the end of 20 11. 
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State ex. ret. D. G. v. Louisiana, 130 S. Ct. 1729 (2010) (granting certiorari to the Louisiana 

Fourth Circuit Court of Appeal, vacating that court's judgment and remanding for consideration 

-- ililight oIMelendez~Dlai v. Massachusetts, 557 D:S.-~, 129 S. Ct. 2527(2009)). --

CONCLUSION 

Petitioner respectfully pleads that this Court grant his writ of certiorari and permit 

briefing and argument on the issue. 
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Respectfully submitted, 

RICHARD BOURKE, Counsel of Record 
Attorney for Petitioner 

Dated: April 19, 2012 
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