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QUESTION PRESENTED

Whether petitioner is entitled to reversal of his conviction

following a trial before a petit jury, based on his claim of error

in instructing the grand jury that it should indict if it found

probable cause and that it should not consider either the wisdom of

the criminal laws or the potential punishment for a particular

charge.

(I)
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OPINIONS BELOW

The opinion of the court of appeals (Pet. App. A1) is not

published in the Federal Reporter, but is reprinted in 476 Fed.

Appx. 714.

JURISDICTION

The judgment of the court of appeals was entered on February

2, 2012.  The petition for a writ of certiorari was filed on May 2,

3, 2012.  The jurisdiction of this Court is invoked under 28 U.S.C.

1254(1).
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STATEMENT

Following a jury trial in the United States District Court for

the Southern District of California, petitioner was convicted on

two counts of transportation of illegal aliens, in violation of

8 U.S.C. 1324(a)(1)(A)(ii).  Gov’t C.A. Br. 3.  He was sentenced to

20 months of imprisonment, to be followed by three years of

supervised release.  Id. at 3-4.  The court of appeals affirmed.

Pet. App. A1.

1.  In the early morning of January 25, 2010, petitioner

attempted to drive his passenger car through the San Clemente

Border Patrol checkpoint in San Diego County, California.  Gov’t

C.A. Br. 4.  Petitioner appeared nervous, and a Border Patrol agent

referred the car to the secondary inspection area.  Ibid.

Petitioner initially complied, but then suddenly changed course and

sped away down the interstate.  Ibid.  

A Border Patrol agent chased petitioner with his siren on, as

petitioner reached speeds approaching 100 miles per hour and drove

in the emergency lane to pass slower vehicles.  Gov’t C.A. Br. 4-5.

Petitioner eventually exited the interstate and began driving on

the wrong side of the road toward a Marine Corps base.  Id. at 5.

He stopped near the entrance to the base, exited his car, and began

to flee on foot.  Ibid.  He was arrested when he became entangled

in a barbed-wire fence.  Ibid.  
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Border Patrol agents found three passengers in the car, one of

whom was in the trunk.  Gov’t C.A. Br. 5.  Two of the passengers

were Mexican citizens who lacked documentation to enter the United

States.  Id. at 6.  Petitioner admitted that he knew he was

transporting undocumented aliens.  Ibid.

2. A grand jury indicted petitioner on two counts of

transportation of illegal aliens, in violation of 8 U.S.C.

1324(a)(1)(A)(ii), and one count of high-speed flight from a

checkpoint, in violation of 18 U.S.C. 758.  Gov’t C.A. Br. 3.

Petitioner moved to dismiss the indictment, arguing that the

district court’s charge to the grand jury had violated the Fifth

Amendment by limiting the grand jury’s discretion to decline to

indict in the presence of probable cause.  See Dkt. # 18-1, at 2-

12.  Petitioner objected to, among other things, the district

court’s instructions that the grand jury should vote to indict if

it found probable cause to believe that a crime was committed and

should neither judge the wisdom of the criminal laws enacted by

Congress nor consider what punishment might attach to a charge.

Ibid.  According to petitioner, those instructions went beyond the

instructions approved by the court of appeals in United States v.

Navarro-Vargas, 408 F.3d 1184 (9th Cir.) (en banc), cert. denied,

546 U.S. 1036 (2005), which petitioner in any event criticized.

Dkt. # 18-1, at 2-12.   The district court denied the motion. 

The high-speed-flight count was later dismissed by the
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government.  Gov’t C.A. Br. 3.  A jury found petitioner guilty on

the two remaining counts, and the district court sentenced

petitioner to 20 months of imprisonment.  Ibid.  

3.  The court of appeals affirmed petitioner’s convictions in

an unpublished memorandum disposition.  Pet. App. A1.  As relevant

here, the court held that petitioner’s challenge to the grand-jury

instructions was foreclosed by its rejection of similar challenges

in previous cases.  Ibid. (citing  United States v. Caruto, 663

F.3d 394, 398-399 (9th Cir. 2011); United States v. Cortez-Rivera,

454 F.3d 1038, 1040-1041 (9th Cir. 2006), cert. denied, 549 U.S.

1299 (2007); Navarro-Vargas, 408 F.3d at 1187).

ARGUMENT

Petitioner contends (Pet. 10-32) that the district court’s

instructions erroneously deprived the grand jury of its power to

decline to return an indictment even in the presence of probable

cause.  That contention lacks merit and does not warrant further

review.  Petitioner identifies no conflict in the circuits on the

question presented, and this Court has repeatedly denied certiorari

to petitions raising the same issue.  See Pereda-Rebollo v. United

States, 131 S. Ct. 77 (2010) (No. 09-9944); Martinez-Valdez v.

United States, 130 S. Ct. 1013 (2009) (No. 09-5924); Whitten v.

United States, 546 U.S. 1177 (2006) (No. 05-7100); Navarro-Vargas

v. United States, 546 U.S. 1036 (2005) (No. 05-6050). 

1. The Fifth Amendment’s Grand Jury Clause states that “[n]o
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person shall be held to answer for a capital, or otherwise infamous

crime, unless on a presentment or indictment of a Grand Jury.”

U.S. Const. Amend. V.  Nothing in the text of the Clause provides

any basis for petitioner’s view that grand juries have a right to

consider the wisdom of the laws or the punishment to be imposed in

deciding whether to issue an indictment.  

The historical evidence shows that, just as the role of the

petit jury is to convict whenever there is proof beyond a

reasonable doubt that the defendant committed a crime, the role of

the grand jury is to indict whenever there is probable cause to

believe that the defendant committed a crime.  Grand-jury charges

contemporaneous with the adoption of the Bill of Rights, including

charges by members of this Court riding circuit, reflect that

understanding.  Justice Samuel Chase, for example, instructed a

grand jury that until a law is repealed or declared

unconstitutional, every citizen has a duty to “submit to it.”

United States v. Navarro-Vargas, 408 F.3d 1184, 1193 (9th Cir.) (en

banc), cert. denied, 546 U.S. 1036 (2005). Chief Justice Jay

similarly explained that a grand jury must apply the law even if it

is a subject of heated public debate, because the duty to enforce

the law overrides “individual scruples and misgivings.”  Ibid.; see

also id. at 1193 n.13 (citing additional grand jury charges from

the period). 

Practice and commentary subsequent to the Framing confirm that
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conception of the grand jury’s role.  Justice Field noted the grand

juror’s “duty to the government, or more properly speaking, to

society, to see that parties against whom there is just ground to

charge the commission of crime, shall be held to answer the

charge.”  Charge to Grand Jury, 30 F. Cas. 992, 993 (C.C.D. Cal.

1872) (No. 18,255) (Field, J., in chambers). And Justice McLean

stated that “[i]f it shall appear from the evidence that shall be

given, that any of our citizens have violated the above law, it

will be your duty to indict them.”  Charge to Grand Jury --

Neutrality Laws, 30 F. Cas. 1021, 1023 (C.C.D. Ohio 1851) (No.

18,268) (McLean, J., in chambers).

Petitioner correctly points out (Pet. 15-18) that historical

examples exist of grand juries refusing to indict even when

probable cause has been established, just as examples exist of

petit juries refusing to convict even when the offense has been

established beyond a reasonable doubt.  But those examples -- like

the mention of grand-jury nullification in Vasquez v. Hillery, 474

U.S. 254, 263 (1986) (see Pet. 10-15) -- indicate, at most, only

that a grand jury may have the ability not to indict.  They do not

mean that the grand jury must be instructed on its powers of

nullification, any more than a petit jury must be.  “[T]he power of

juries to ‘nullify’ or exercise a power of lenity is just that –-

a power; it is by no means a right or something that a judge should
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encourage or permit if it is within his authority to prevent.”

United States v. Thomas, 116 F.3d 606, 615 (2d Cir. 1997). 

2. In any event, even assuming the instructions erroneously

limited the grand jury’s charging function in this case, petitioner

would not be entitled to relief now that a petit jury has found him

guilty beyond a reasonable doubt.  Under United States v. Mechanik,

475 U.S. 66, 70 (1986), the petit jury’s guilty verdict renders

“any error in the grand jury proceeding connected with the charging

decision  *  *  *  harmless beyond a reasonable doubt.”  See Fed.

R. Crim. P. 52(a).

The Court has repeatedly held that defects in grand-jury

proceedings are susceptible to the usual harmless-error rule.  Bank

of Nova Scotia v. United States, 487 U.S. 250, 255-256 (1988);

Mechanik, 475 U.S. at 71-72; cf. United States v. Cotton, 535 U.S.

625, 629-633 (2002) (holding that defects in an indictment are not

jurisdictional and that an omission from the indictment is not

reversible plain error when the omitted fact is supported by

overwhelming evidence at trial).  The only exception has been when

the defect concerned discrimination in the composition of a grand

jury.  See Vasquez, 474 U.S. at 260-264; see also Ballard v. United

States, 329 U.S. 187, 193 (1946) (gender discrimination in

composition of grand jury).  

Contrary to petitioner’s contention (Pet. 23-32), the limited

exception to the harmless-error rule recognized in Vasquez was
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“compelled by precedent directly applicable to the special problem

of racial discrimination,” and does not extend to other claims of

error in the grand-jury process.  Mechanik, 475 U.S. at 70 n.1.

This Court has explained that “most constitutional errors can be

harmless,” Neder v. United States, 527 U.S. 1, 8 (1999) (internal

quotation marks and citation omitted), and the particular

considerations present in Vasquez “have little force outside the

context of racial discrimination,” Mechanik, 475 U.S. at 70 n.1.

See Bank of Nova Scotia, 487 U.S. at 257 (observing that “it could

be presumed” in Vasquez “that a discriminatorily selected grand

jury would treat defendants unfairly”).  Accordingly, the Court has

found “no reason not to apply” the harmless-error rule to other

“errors, defects, irregularities, or variances occurring before a

grand jury, just as [the Court has] applied it to such error

occurring in the criminal trial itself.”  Mechanik, 475 U.S. at 71-

72 (internal quotation marks omitted). 

Petitioner’s reliance on United States v. Gonzalez-Lopez, 548

U.S. 140 (2006), is likewise misplaced.  In that case, the Court

concluded that harmless-error analysis is inapplicable when a

defendant is denied his Sixth Amendment right to his counsel of

choice, observing that the consequences of proceeding with

different counsel were “necessarily unquantifiable and

indeterminate.”  Id. at 150 (internal quotation marks omitted).

That conclusion does not suggest that harmless-error analysis is
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inapplicable to alleged defects in grand-jury instructions.  To the

contrary, instructional errors are typically reviewed for

harmlessness.  See Hedgpeth v. Pulido, 555 U.S. 57, 61 (2008) (per

curiam); Neder, 527 U.S. at 4; Rose v. Clark, 478 U.S. 570, 579-580

(1986).  Petitioner offers no persuasive reason why grand-jury

instructional error should be any different.               

3.  The court of appeals’ decision in this case is consistent

with the decisions of other circuits.  In United States v. Knight,

490 F.3d 1268, cert. denied, 552 U.S. 1016 (2007), the Eleventh

Circuit followed Ninth Circuit case law and upheld the

constitutionality of grand jury instructions similar to those at

issue here.  Id. at 1272.  For that reason as well, the question

presented does not warrant review -- as this Court has previously

concluded in denying similar petitions.  See Pereda-Rebollo, 131

S. Ct. at 77; Martinez-Valdez, 130 S. Ct. at 1013; Whitten, 546

U.S. at 1177; Navarro-Vargas, 546 U.S. at 1036.



10

CONCLUSION

The petition for a writ of certiorari should be denied.

Respectfully submitted.

DONALD B. VERRILLI, JR.
     Solicitor General

LANNY A. BREUER
     Assistant Attorney General

SANGITA K. RAO
     Attorney
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