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QUESTION PRESENTED 

 

Do states violate the Eighth and Fourteenth 

Amendments to the Constitution by abolishing the 

insanity defense in criminal cases?  
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INTEREST OF AMICUS CURIAE1 

 

Constitutional Accountability Center (CAC) is 

a think tank, public interest law firm, and action 

center dedicated to fulfilling the progressive 

promise of our Constitution’s text and history.  

CAC works in our courts, through our government, 

and with legal scholars to improve understanding 

of the Constitution and to preserve the rights and 

freedoms it guarantees. 

 

Among other things, CAC works to defend 

constitutional protections for the accused in our 

criminal justice system.  CAC has filed amicus 

curiae briefs in support of these interests in cases 

such as Padilla v. Kentucky, 130 S. Ct. 1473 (2010), 

Blueford v. Arkansas, 132 S. Ct. 2044 (2012), and 

Chaidez v. United States, No. 11-820 (pending).   

                                            
1 The parties’ letters of consent to the filing of this brief have 

been filed with the Clerk; notice was provided to the parties 

more than ten days prior to this filing.  Under Rule 37.6 of the 

Rules of this Court, amicus states no counsel for a party 

authored this brief in whole or in part, and no counsel or 

party made a monetary contribution intended to fund the 

preparation or submission of this brief.  No person other than 

amicus curiae or its counsel made a monetary contribution to 

its preparation or submission. 
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INTRODUCTION AND  

SUMMARY OF ARGUMENT 

 

Throughout history—from ancient Greece to 

the British common law, from the American 

Founding to the rebirth of the nation in the wake of 

the Civil War—the integrity of the criminal justice 

system has necessitated the availability of an 

insanity defense.  Because, as this Court has 

explained it, society justifies the imposition of 

criminal punishment when there is a breach of the 

“duty of the normal individual to choose between 

good and evil,” Morissette v. United States, 342 U.S. 

246, 250 (1952), there is a deep-rooted principle of 

law that “[t]hose who are under a natural 

Disability of distinguishing between Good and Evil 

. . . are not punishable by criminal Prosecution 

whatsoever.”  1 WILLIAM HAWKINS, A TREATISE OF 

THE PLEAS OF THE CROWN 2 (1739).  Law-breakers 

suffering “mental disease . . . [are] not punishable 

for criminal acts.”  Davis v. United States, 160 U.S. 

469, 484-85 (1895). 

 

Today, federal law and the law of forty-six 

states and the District of Columbia hold with 

tradition and maintain some form of an insanity 

defense in criminal cases.  Four states, however, 

have abandoned their longstanding recognition of 

an insanity defense.  Those four states, including 

Idaho, where Petitioner Delling was convicted and 

is currently imprisoned in solitary confinement, 

allow conviction of the insane in conflict not only 

with the vast majority of their sister states but also 

with a long history of moral and legal tradition.  

Allowing such conviction and imprisonment is not 
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only “unusual” in our history, but also “cruel,” in 

that it condemns a person incapable of 

distinguishing right from wrong. 

 

The Due Process Clause rejects criminal laws 

that “offend[ a] principle of justice so rooted in the 

traditions and conscience of our people as to be 

ranked fundamental.”  Clark v. Arizona, 548 U.S. 

735, 748 (2006) (quoting Patterson v. New York, 432 

U.S. 197, 202 (1977)).  Similarly, “the Eighth 

Amendment’s ban on cruel and unusual 

punishment embraces, at a minimum, those modes 

or acts of punishment that had been considered 

cruel and unusual at the time the Bill of Rights was 

adopted.”  Ford v. Wainwright, 477 U.S. 399, 405 

(1986). The overwhelming historical and modern 

consensus that fundamental norms of justice 

prohibit criminal punishment of the legally insane 

demonstrates that a state’s failure to allow an 

insanity defense violates the Constitution’s 

guarantee of due process of law and prohibition 

against cruel and unusual punishment. 

 

Amicus urges the Court to grant review to 

ensure that Idaho, and all the states, respect the 

rights of criminal defendants to due process of law 

and to be free of cruel and unusual punishments. 
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ARGUMENT 

 

THE PETITION SHOULD BE GRANTED TO 

RESOLVE THE OPEN QUESTION WHETHER 

THE CONSTITUTION REQUIRES THE 

AVAILABILITY OF AN INSANITY DEFENSE 

IN CRIMINAL CASES.  

 

This Court has expressly left open the 

question whether the “Constitution mandates an 

insanity defense.”  Clark v. Arizona, 548 U.S. 735, 

752 n.20 (2006).  The Petition squarely raises this 

issue, against the backdrop of a sharp conflict 

among the states over what the Constitution 

requires, Petition at 10-13, and demonstrates the 

urgent need for the Court to provide guidance on 

this issue of exceptional importance. 

 

A. Idaho’s Refusal To Allow Defendants 

To Raise An Insanity Defense 

Implicates Profound Due Process And 

Eighth Amendment Interests At The 

Heart Of The Criminal Justice System. 

 

It is an ancient principle that for a system of 

criminal punishment to be just, there must be some 

measure of mercy accorded to those who cannot 

appreciate “right and wrong” or distinguish 

between “good and evil” because of a mental illness.  

Bernard Diamond and Anthony Platt, The Origins 

of the “Right and Wrong” Test of Criminal 

Responsibility and Its Subsequent Development in 

the United States: An Historical Survey, 54 CAL. L. 

REV. 1227 (1966).  The idea of protecting the insane 

from criminal punishment has deep roots that 
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stretch back to antiquity.  See MICHAEL S. MOORE, 

LAW AND PSYCHIATRY 65-66 (1984). “Ancient 

Muslim law, Hebraic law, and Roman law all 

sought to absolve the mentally ill of criminal 

responsibility.”  Andrew P. March, Insanity in 

Alaska, 98 GEO. L.J. 1481, 1493 (2010).  As the 

American Bar Association has noted in its Criminal 

Justice Mental Health Standards, “[t]he Greek 

moral philosophers, at least as far back as fifth 

century B.C., considered the distinction between a 

culpable and nonculpable act to be among the 

‘unwritten laws of nature supported by the 

universal moral sense of mankind.’”  ABA CRIMINAL 

JUSTICE MENTAL HEALTH STANDARDS 324 n.8 (1989) 

(quoting B. JONES, THE LAW AND LEGAL THEORY OF 

THE GREEKS 264 (1956)).  The connection between 

knowledge or appreciation of good and evil and 

culpability is seen in sources from Homer’s Iliad to 

the Book of Genesis.  HOMER, THE ILIAD 490-92 

(Robert Fagles trans., 1998) (book XIX, lines 86-

134); Genesis 2:9; 2:16-17, 3:4-5, 3:22-23.  

 

The legal insanity defense developed as a 

means for separating the mentally ill from other 

criminal actors, and it serves both moral and 

practical goals.  Trent Echard, Clark v. Arizona: 

Has the Court Painted Itself Into a Corner?, 1 

PHOENIX L. REV. 213, 252 (2008).  The moral 

purpose of the insanity defense is to implement 

society’s “judgment that individuals unable to 

understand or control their conduct deserve 

treatment, not punishment.”  Stephen M. LeBlanc, 

Cruelty to the Mentally Ill: An Eighth Amendment 

Challenge to the Abolition of the Insanity Defense, 

56 AM. U. L. REV. 1281, 1285 (2007).  Practically 
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speaking, the defense reflects the judgment that 

punishing persons incapable of controlling their 

thoughts is neither proportional to the insane 

offender’s personal culpability nor an effective way 

of furthering the primary penal goals of retribution, 

deterrence, rehabilitation, and incapacitation.  Id.  

These interests are at the heart of criminal due 

process of law, and the constitutional prohibition on 

cruel and unusual punishment. 

 

Indeed, this Court has noted that it is a 

“humane principle, existing at common law” that 

offenders should be punished only when they 

exhibit “sufficient mind to comprehend the 

criminality or the right and wrong of such an act.”  

Davis v. United States, 160 U.S. 469, 484-85 (1895).  

In our criminal justice system, “a criminal sentence 

must be directly related to the personal culpability 

of the criminal offender.”  Tison v. Arizona, 481 

U.S. 137, 149 (1987).  The insanity defense is vital 

to preserving this link between criminal 

responsibility and punishment.   

 

Idaho’s abolition of the insanity defense 

implicates “general sentiment and national 

morality” regarding conviction of the insane that 

the Eighth Amendment, applied to the states 

through the Due Process Clause, enshrines.  AKHIL 

REED AMAR, THE BILL OF RIGHTS: CREATION AND 

RECONSTRUCTION 279-80 (1998).  While “no 

particular formulation [of the insanity defense] has 

evolved into a baseline for due process,” Clark, 548 

U.S. at 752, Idaho’s refusal to recognize an insanity 

defense that covers Petitioner’s tragic case surely 

falls below that constitutional minimum.   
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B. History Demonstrates That The Eighth 

Amendment And Due Process Of Law 

Mandate The Availability Of An 

Insanity Defense.  

 

When inquiring into the constitutional 

guarantees required by both the Due Process 

Clause and the Eighth Amendment, the Court 

looks to history, as well as modern practice.  The 

Due Process Clause rejects criminal laws that 

“offend[ a] principle of justice so rooted in the 

traditions and conscience of our people as to be 

ranked fundamental.”  Clark v. Arizona, 548 U.S. 

735, 748 (2006) (quoting Patterson v. New York, 432 

U.S. 197, 202 (1977)).  See also Montana v. 

Egelhoff, 518 U.S. 37, 43 (1997) (“Our primary 

guide in determining whether the principle in 

question is fundamental is, of course, historical 

practice.”).  Similarly, “the Eighth Amendment’s 

ban on cruel and unusual punishment embraces, at 

a minimum, those modes or acts of punishment 

that had been considered cruel and unusual at the 

time the Bill of Rights was adopted.”  Ford v. 

Wainwright, 477 U.S. 399, 405 (1986).  State laws, 

“[w]hen judged against a national baseline” of 

morality and practice, “might indeed be ‘unusual’ 

and out of sync.”  AMAR, THE BILL OF RIGHTS, at 

279-80. 

 

Undertaking this historical analysis, it is clear 

that the insanity defense is rooted in ancient 

principles, recognized in most jurisdictions today, 

that underlie the concept of criminal punishment in 

a just society.   
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The first documented acquittal under the 

insanity defense in English law occurred in 1505 

when “King Henry VII’s court acquitted a man for 

murdering an infant when he showed that he was 

mentally ill.”  Echard, supra, at 253.  More than 

200 years later, in the 1724 case of Rex v. Arnold, 

the court issued jury instructions on the defense, 

explaining 

  

to acquit by reason of insanity where the 

defendant was “a mad man,” that is, a 

man that is totally deprived of his 

understanding and memory, and doth not 

know what he is doing, no more than a 

brute, or a wild beast, such a one is never 

the object of punishment. 

 

Elizabeth Bennion, Death is Different No Longer: 

Abolishing the Insanity Defense Is Cruel and 

Unusual Under Graham v. Florida, 61 DePaul L. 

Rev. 1, 38 (2011) (citation and quotation marks 

omitted). 

 

As this Court has recognized, it was “well 

settled at common law that ‘idiots,’ together with 

‘lunatics,’ were not subject to punishment for 

criminal acts committed under those incapacities.”  

Penry v. Lynaugh, 492 U.S. 302, 331 (1989), 

abrogated on other grounds by Atkins v. Virginia, 

536 U.S. 304 (2002).  William Hawkins noted in his 

1739 treatise that “[t]he Guilt of offending against 

any Law whatsoever . . . can never justly be 

imputed to those, who are either uncapable of 

understanding it, or of conforming themselves to 
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it.”  1 WILLIAM HAWKINS, A TREATISE OF THE PLEAS 

OF THE CROWN 1 (1739).  Blackstone observed that 

“absolute insanity, excuses from the guilt, and of 

course from the punishment, of any criminal action 

committed under such deprivation of the senses.”  4 

WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS 

OF ENGLAND *25 (1769).  Sir Matthew Hale, Sir 

Edward Coke, and many other treatise writers 

emphasized this legal principle.  E.g., 1 Matthew 

Hale, History of the Pleas of the Crown 30 (1736); 3 

Edward Coke, Institutes of the Laws of England4 

(W. Clarke ed., 1809).  See Petition at 23 (collecting 

treatise sources). 

 

Similarly, the insanity defense was already a 

deeply entrenched part of our criminal law by the 

time of the Reconstruction, when the Fourteenth 

Amendment’s Due Process Clause was added to the 

Constitution.  Perhaps the most famous 

articulation of the insanity defense was in 1843 in 

M’Naghten’s Case, (1843) 8 Eng. Rep. 718 (Q.B.) 

722.  The court held that: 

 

to establish a defense on the ground of 

insanity, it must be clearly proved that, 

at the time of committing the act, the 

party accused was labouring under such a 

defect of reason, from disease of the mind, 

as not to know the nature and quality of 

the act he was doing, or if he did know it, 

that he did not know he was doing what 

was wrong.  

 

Id.  
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After this ruling, most jurisdictions in the 

United States adopted the M’Naghten standard, or 

some variant of it.  Wayne R. LaFave, 1 

Substantive Criminal Law § 7.2 (2d ed. 2011).  

Every existing state or territory at the time of 

Reconstruction recognized some form of the 

insanity defense.  See GEORGE L. HARRISON, 

LEGISLATION ON INSANITY (1884). 

 

 Modern consensus is nearly unanimous in 

requiring the availability of an insanity defense.  

As the Petition details, forty-six states and the 

District of Columbia recognize an insanity defense.  

Petition at 25.  Federal law also provides an 

insanity defense, recognizing that “[t]he defense 

expresses a fundamental moral precept of our 

society” and is an “integral [] part of Anglo-

American law.”  H.R. Rep. No. 98-577 at 2 (1983).  

In terms of the past and the present, the insanity 

defense is unquestionably fundamental to our 

system of criminal justice. 

 

 On a final note, the cruelty of abolishing the 

insanity defense is particularly keen in this case.  

The Idaho trial court expressly found that Delling 

was suffering such severe mental delusions that he 

could not appreciate the wrongfulness of his 

conduct; because Delling’s mental illness was so 

severe, the trial court was concerned he might 

continue to be unable to understand right from 

wrong and therefore sentenced him to life without 

parole (from a sentencing range of ten-years-to-

life).  Petition at 15-16.  In prison, Delling is not 

guaranteed treatment for his illness—the 

institution in which Delling is currently 
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incarcerated lacked a staff psychologist for at least 

eight months—and, even if he receives treatment, 

the prison is likely to be less equipped to handle 

mental illness than a medical facility.  Id. at 15.  

This result does not honor the moral and practical 

reasons why, since antiquity, just societies have 

provided an insanity defense. 

 

The Petition raises a question of exceptional 

importance to the integrity of our criminal justice 

system, and implicates long-revered guarantees of 

due process of law.  Amicus urges the Court to 

grant review. 

 

CONCLUSION 

 

 The Petition for a Writ of Certiorari should 

be granted.  

 

Respectfully submitted, 
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