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REPLY BRIEF FOR PETITIONER 

Now that this Court has granted certiorari in 
Alleyne v. United States, No. 11-9335, to consider 
whether the brandishing provision in 18 U.S.C. § 
924(c)(1)(A) comports with the Sixth Amendment, 
there is even more reason to grant certiorari here – 
or, at the very least, to hold this case pending the 
resolution of Alleyne.  The Government nevertheless 
opposes review, effectively urging this Court to decide 
in Alleyne whether the brandishing provision is 
constitutional without first deciding what the statute 
means.  For the reasons that follow, there is no 
reason for this Court to take such an artificial 
approach to such an important issue. 

1. The Government’s principal position in its BIO 
is that “[t]his Court’s decision in Harris v. United 
States, 536 U.S. 545 (2002), squarely forecloses 
petitioner’s contention” that the brandishing 
provision establishes a fixed sentence of seven years 
in prison.  BIO 7.  To be clear, Harris contains both a 
statutory analysis and a constitutional holding.  This 
Court’s statutory analysis did not resolve the issue 
here because Harris had received only a seven-year 
sentence.  See 536 U.S. at 551.  The Government thus 
contends that this Court’s assumption that the judge 
could have sentenced Harris to “a sentence well in 
excess of seven years, whether or not [he] brandished 
a firearm,” 536 U.S. at 554, was an “essential” 
component of Harris’s “constitutional holding that 
Apprendi [v. New Jersey, 530 U.S. 466 (2000)] 
permits the treatment of brandishing as a sentencing 
factor.”  BIO 8 (emphasis added). 

That is the precise constitutional holding this 
Court will be reconsidering in Alleyne.  And because, 
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as this Court has explained, the question of “what the 
statute says” must precede any determination of 
whether the statute is constitutional, Rumsfeld v. 
F.A.I.R., 547 U.S. 47, 56 (2006), there is every reason 
for this Court to decide in conjunction with Alleyne 
what the brandishing provision says.  Granting 
certiorari here would allow this Court to do that. 

Considering the meaning of Section 924(c)(1) this 
Term would be an especially appropriate course of 
action because ruling for petitioner in this case may 
alleviate any need in Alleyne to overrule Harris’s 
constitutional holding.  If, as petitioner maintains, 
Section 924(c)(1)’s subsections setting sentences for 
using, brandishing, and discharging firearms 
establish fixed sentences, then a finding that a 
defendant brandished a firearm exposes him to two 
more years of imprisonment than he could otherwise 
receive.  This scenario directly implicates the holding 
of Apprendi itself, not the question whether the 
Apprendi rule should apply to mandatory minimums. 

2. Notwithstanding the intertwined relationship 
between this case and Alleyne, the Government 
argues for two reasons that this Court should deny 
certiorari.  Neither argument is persuasive. 

a. The Government first contends that 
petitioner’s argument is incorrect on the merits.  BIO 
13-16.  The short answer to this contention is that 
this Court itself has not resolved the issue and three 
Justices have expressed considerable support for 
petitioner’s interpretation of the statute.  See Pet. 8-
10.  Furthermore, federal appellate courts, in cases 
the Government does not even attempt to 
distinguish, have held that the same language as 
appears in the brandishing provision establishes 



3 

fixed, not minimum, sentences.  See Pet. 11-12.  
Those are reasons enough to grant review. 

Even on its own terms, the Government’s 
position is unpersuasive.  Faced with the reality that 
the Seventh Circuit’s construction of the brandishing 
provision creates more statutory surplusage than it 
purports to avoid, see Pet. 16-17, the Government 
does not defend the surplusage reasoning most courts 
have advanced in holding that the brandishing 
provision establishes an implied sentencing range up 
to life in prison.  Instead, the Government asserts 
that the brandishing provision cannot be read to 
establish “a statutory maximum” because it says that 
defendants should be sentenced to “not less than” 
seven years.  BIO 13.  But petitioner does not contend 
that the brandishing provision establishes a 
statutory maximum.  Instead, he contends that it 
establishes a fixed sentence of seven years.  Using 
the phrase “not less than” is one way to accomplish 
that legislative goal. 

The Government also argues that Congress 
would have expected the phrase “not less than” to 
establish a sentencing range instead of a fixed term 
because “this Court [previously] read a neighboring 
provision of Section 924 – 18 U.S.C. § 924(e), the 
Armed Career Criminal Act [ACCA] – to prescribe a 
maximum term of life imprisonment through the 
phrase ‘not less than fifteen years.’”  BIO 14.  But the 
case the Government cites for that supposed reading, 
Custis v. United States, 511 U.S. 485 (1994), held no 
such thing.  The question in that case was whether 
defendants may collaterally attack prior convictions 
being used to enhance their sentences.  No issue was 
raised respecting the legality of the length of the 
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defendant’s sentence.  Accordingly, this Court’s 
recitation of the uncontested length of the 
defendant’s sentence could not have induced any 
expectation or reliance on the part of Congress.  See, 
e.g., Alden v. Maine, 527 U.S. 706, 735-40 (1999). 

b. The Government also argues that this case is 
an unsuitable vehicle for considering whether the 
brandishing provision establishes a fixed seven-year 
sentence because petitioner “failed to preserve [t]his 
claim in the district court,” thus rendering the claim 
subject to plain-error review.  BIO 16-17.  But the 
Government never argued in the court of appeals the 
plain-error standard had any relevance here.  See 
Pet. 26 n.8; Gvt. C.A. Br. 37-38.  And for good reason: 
the federal courts of appeals have unanimously held 
that a sentence exceeding statutory limits is 
automatically plain error, such that courts must 
review any such claim on direct review “de novo.”  Id. 
(quoting and citing cases).  And that is the standard 
of review the Seventh Circuit employed here.  Pet. 
App. 22a-24a. 

Under these circumstances, the proper course is 
for this Court to review de novo the Seventh Circuit’s 
holding rejecting petitioner’s statutory argument.  
See United States v. Booker, 543 U.S. 220 (2005) 
(considering de novo whether defendant’s sentence 
was illegal when he did not object in the trial court 
but the Government had not argued in the court of 
appeals that plain-error review mattered); United 
States v. Booker, 375 F.3d 508, 515 (7th Cir. 2004).  
If this Court disagrees with the Seventh Circuit’s 
holding, it should remand for the court of appeals to 
consider whether the Government has forfeited its 
argument that the plain-error doctrine precludes 
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relief here, see, e.g., Envtl. Def. v. Duke Energy 
Corp., 548 U.S. 561, 581-82 (2007), which it probably 
has, see United States v. Williams, 641 F.3d 758, 
763-64 (6th Cir. 2011) (Government waives plain 
error standard by failing to raise it on appeal); 
United States v. Cotnam, 88 F.2d 487, 498 n.12 (7th 
Cir. 1996) (same). 

Even if the court of appeals were to hold on 
remand that the Government has not forfeited its 
plain-error argument, the argument would not 
prevent meaningful relief here.  No qualification 
exists to the rule that a sentence exceeding the 
statutory maximum is per se plain error.  See Pet. 26 
n.8 (citing cases).  Courts thus routinely invoke that 
rule in cases in which defendants, as here, entered 
into plea bargains.  See, e.g., United States v. Tann, 
577 F.3d 533, 539-40 (3d Cir. 2009).  This is because 
a sentence that is “not authorized by Congress” is 
always obvious error and always undermines the 
fairness, integrity and public reputation of judicial 
proceedings.  Rutledge v. United States, 517 U.S. 
292, 303 (1996).  If the Government truly believes 
here that leaving petitioner with a seven-year 
sentence would somehow deprive it of the benefit of 
the plea bargain (even though it did not ask for more 
than seven years and defendants hardly ever receive 
sentences exceeding that level, see Pet. 20-21), it may 
ask the Seventh Circuit to vacate petitioner’s plea 
instead of merely adjusting his sentence.  But any 
such concern would not allow the court of appeals to 
condone an illegal sentence for petitioner’s Section 
924(c)(1) conviction. 
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CONCLUSION 

For the foregoing reasons, the petition for a writ 
of certiorari should be granted.   
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