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MOTION FOR LEAVE TO FILE BRIEF 
AMICUS CURIAE OF THE 

AMERICAN BENEFITS COUNCIL 
IN SUPPORT OF PETITIONER 

 Pursuant to Rule 37.2(b) of the Rules of the 
Supreme Court, the American Benefits Council (the 
“Council”) respectfully requests leave of the Court to 
file the accompanying brief amicus curiae in support 
of Petitioner.  

 The Council is a broad-based non-profit organiza-
tion dedicated to protecting and fostering privately-
sponsored employee benefit plans. The Council’s over 
300 members, including State Street Bank and Trust 
Company, are primarily large U.S. employers that 
provide employee benefits to active and retired work-
ers. The Council’s membership also includes organi-
zations that provide services to employers of all sizes 
regarding their employee benefit programs. Collec-
tively, the Council’s members either directly sponsor 
or provide services to retirement and health benefit 
plans covering more than 100 million Americans.  

 The Council limits its participation to cases that 
are of great significance for its member companies. 
This is such a case. As a means of facilitating em-
ployee stock ownership, Federal law encourages em-
ployers to include their stock as an investment option 
in employer-maintained retirement programs. How-
ever, the use of company stock in retirement plans is 
severely threatened by a recent tidal wave of fiduci-
ary lawsuits that are generally filed on an automatic 
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basis after a decline in the price of the company’s 
stock, typically alleging that the stock investment 
was imprudent. The costs associated with litigating 
these claims can cause great harm to plans and 
participants. 

 It is critical that the courts clearly articulate 
standards that appropriately weed out these claims. 
Since the claims tend to be filed automatically when-
ever a company’s stock value decreases and the stock 
is available as an investment in the company’s re-
tirement plan, these suits unjustifiably burden com-
panies exactly when they can least afford it, 
undermining their commitment to the plan. 

 For these reasons, this case is of significant 
interest to the Council and its member companies. 
The Council provides a unique perspective that 
cannot be provided by the parties. The Council is 
devoted to understanding and expressing the views 
and expertise of retirement plan sponsors across the 
country. No party can represent the retirement plan 
community in this comprehensive manner.  
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 Petitioner consented to the filing of this amicus 
curiae brief, but Respondents did not respond to our 
request.  
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 Counsel of Record 
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Suite 1200 
Washington, D.C. 20004 
(202) 347-2230 
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INTEREST OF AMICUS CURIAE 

 The American Benefits Council (the “Council”) 
is a broad-based, non-profit organization dedicated 
to protecting and fostering privately-sponsored em-
ployee benefit plans.1 The Council’s over 300 members 
are primarily large U.S. employers that provide 
employee benefits to active and retired workers. The 
Council’s membership also includes organizations 
that provide services to employers of all sizes regard-
ing their employee benefit programs. Collectively, the 
Council’s members either directly sponsor or provide 
services to retirement and health benefit plans cover-
ing more than 100 million Americans.  

 The Council limits its participation to cases that 
are of great significance for its member companies. 
  

 
 1 Pursuant to Rule 37.2(a) of the Rules of the Supreme 
Court, counsel of record for all parties received notice at least 10 
days prior to the due date of the Amicus’ intention to file this 
brief. Petitioner consented to the filing of this amicus curiae 
brief, but Respondents did not respond to our request. Attached 
is a motion requesting leave of the Court to file this amicus 
curiae brief. Pursuant to Rule 37.6 of the Rules of the Supreme 
Court, Amicus state that no counsel for any party to this dispute 
authored this brief in whole or in part, and no person or entity, 
other than Amicus, their members, or their counsel, made a 
monetary contribution to the preparation or submission of this 
brief. Petitioner, State Street Bank and Trust Company, is a 
member of the Council and is among the members that have 
made a monetary contribution intended to fund the preparation 
and submission of the brief. The decision to submit the brief was 
made exclusively by members of the Council other than the 
Petitioner. 
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This is such a case. As a means of facilitating employee 
stock ownership, Federal law encourages employers 
to include their stock as an investment option in 
employer-maintained retirement programs. However, 
the use of company stock in retirement plans is 
severely threatened by a recent tidal wave of fiduci-
ary lawsuits that are generally filed on an automatic 
basis after a decline in the price of the company’s 
stock, typically alleging that the stock investment 
was imprudent. The costs associated with litigating 
these claims can cause great harm to plans and 
participants. 

 It is critical that the courts clearly articulate 
standards that appropriately weed out these claims. 
Since the claims tend to be filed automatically when-
ever a company’s stock value decreases and the stock 
is available as an investment in the company’s re-
tirement plan, these suits unjustifiably burden com-
panies exactly when they can least afford it, 
undermining their commitment to the plan. 

 For these reasons, and others discussed herein, 
this case is of significant interest to the Council, and 
its member companies.  

---------------------------------  --------------------------------- 
 

SUMMARY OF ARGUMENT 

 Federal law strongly favors employee stock 
ownership. Unfortunately, plan investments in com-
pany stock are threatened by lawsuits that can be 
filed anytime the employer’s stock price declines or 
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performs below expectations and that lead to expensive 
discovery and practical pressures to pay for settle-
ments. These “stock drop” lawsuits are having a severely 
detrimental effect on the voluntary employment-based 
retirement system and are undermining the public 
policy favoring investments in company stock. More-
over, due to the integral role that company stock plays 
in the private retirement system, these suits are 
causing great harm to the system more broadly.  

 These stock drop cases put fiduciaries in a 
position where they may be sued no matter what 
action they take. When the employer’s stock experi-
ences a sudden decline in price, a fiduciary must 
either ignore plan terms and refuse to implement the 
valid investment instructions of participants or 
continue to allow plan investment in the employer’s 
stock. In either case, there is a significant likelihood 
that a lawsuit will occur. 

 Not a single stock drop case has been won by 
a plaintiff on a motion or trial. Nevertheless, 
despite the lack of merits of stock drop claims, com-
panies feel intense pressure to settle these cases for 
large sums, because these cases can be extremely 
expensive to litigate, generally involve exorbitant 
claims for damages, and are very disruptive and 
intrusive to the company’s business. 

 It is possible that, if companies continue to 
be effectively forced to pay tens of millions of 
dollars to settle meritless cases, they will stop 
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offering company stock as an investment option 
and, even more concerning, scale back their 
plan benefits. Our employment-based retirement 
system is voluntary, and employers’ commitment to 
offering retirement plans is undermined if that com-
mitment comes with unjustified litigation costs. This 
case is exactly the sort of case harming the retire-
ment system. 

 This case presents an opportunity to settle circuit 
splits on multiple legal issues affecting stock drop 
cases. Currently, circuit courts apply varying stan-
dards with respect to whether a defense is available 
under section 404(c) of the Employee Retirement 
Income Security Act (“ERISA”) where participants 
choose to invest in company stock from a diverse set 
of investment options offered by a plan. There is also 
a split regarding the extent to which causation must 
be proven in a breach of fiduciary duty claim under 
ERISA section 409(a) in such a case. As the Court has 
recognized, Congress sought in ERISA to provide a 
“uniform regulatory regime” to employee benefit 
plans. With several provisions of ERISA subject to 
varying interpretations among the circuit courts, this 
case presents an opportunity to articulate clear and 
uniform standards in stock drop cases and we ask the 
Court to grant certiorari.  

---------------------------------  --------------------------------- 
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ARGUMENT 

 The decision by the Sixth Circuit in this case 
(1) places the continued use of company stock in 
retirement plans at risk, (2) undermines the private 
retirement system more broadly, and (3) adds to a 
widening circuit split on two key legal issues affecting 
stock drop cases.  

 Despite Congress’ demonstrated support for per-
mitting plan investments in company stock, lawsuits 
filed by plan participants as a result of an employer’s 
stock price declining or performance falling below 
expectations have had a severe detrimental effect on 
the public policy favoring these investments. The lack 
of clearly articulated standards in these cases endan-
gers the continued viability of company stock invest-
ment options and undermines the retirement system 
more generally. 

 Further, the widening circuit split on multiple 
issues affecting these cases has placed an additional 
burden on national companies that offer company 
stock as a plan investment. As a result of these cir- 
cuit splits, companies offering their stock to their 
employees nationwide are subject to different stan-
dards depending on the jurisdiction in which a par-
ticular case is litigated. A circuit split of this nature is 
contrary to Congress’ desire to establish, through 
ERISA, a uniform set of rules to govern retirement 
plans.  
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I. MERITLESS ERISA STOCK DROP LAW-
SUITS THREATEN THE CONTINUED VIA-
BILITY OF COMPANY STOCK INVESTMENT 
OPTIONS. 

 Employer-sponsored retirement plans are a core 
element of our nation’s retirement system. They 
successfully assist millions of American families in 
accumulating retirement savings. Congress has time 
and time again demonstrated the importance it 
places on the ability of workers to save for retirement 
through employer-sponsored plans by adopting rules 
that facilitate employer sponsorship of plans, encour-
age employee participation, promote prudent invest-
ing, allow operation of plans at reasonable cost, and 
safeguard plan assets and participant interests 
through intensive regulatory oversight.  

 In addition, the ability to invest in company stock 
through a retirement plan has been encouraged by 
Congress and is prized by employees.2 Congress has 
consistently facilitated plan investments in company 
stock. See, e.g., 29 U.S.C. § 1104(a)(2) (excepting 
individual account plans from the diversification 
requirements to the extent the plan is invested in 

 
 2 When offered, employees commonly invest in company 
stock. See Jack VanDerhei et al., 401(k) Plan Asset Allocation, 
Account Balances, and Loan Activity in 2010, Employee Benefit 
Research Inst. Issue Brief, no. 366, 25 (2011), http://www. 
ebri.org/pdf/briefspdf/EBRI_IB_12-2011_No366_401(k)-Update.pdf 
(finding that for plans that offer company stock, the average 
asset allocation was 18.8% of the account balance in 2010). 
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company stock); 29 U.S.C. § 1107(b)(1) (excepting 
individual account plans from percentage limitations 
on investments in company stock); 29 U.S.C. 
§ 1108(b)(3) and 1108(e)(3) (exempting employee stock 
ownership plans from certain prohibited transaction 
rules). Congress has even provided preferential tax 
treatment for plans that include, and participants 
who invest in, company stock. See 26 U.S.C. 
§ 72(t)(2)(A)(vi) (exempting certain dividends paid 
with respect to stock of a corporation from the 10% 
early distribution tax); 26 U.S.C. § 402(e)(4) (taxing 
employees at preferential rates on “net unrealized 
appreciation” in employer securities); 26 U.S.C. 
§ 404(k) (providing a deduction for dividends paid by 
a corporation with respect to applicable employer 
securities and authorizing the payment of dividends 
directly to employees while they work). In addition to 
Congress’ encouragement of investment in company 
stock as part of retirement plans, courts have also 
recognized that employee stock ownership plans 
(“ESOPs”) and employer stock funds within individ-
ual account plans share the salutary purpose of 
promoting investment in company stock to encourage 
economic growth. See Edgar v. Avaya, Inc., 503 F.3d 
340, 347 (3d Cir. 2007).  

 In short, Congress has made a judgment that 
employee ownership of company stock is a valuable 
goal. Consistent with this judgment, it is important 
that courts establish minimum standards of pleading 
that discourage lawsuits filed automatically, without 
regard to the merits, whenever a company’s stock 
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value declines. See generally Tax Reform Act of 1976, 
Pub. L. No. 94-455, § 803(h), 90 Stat. 1520, 1583 (1976) 
(stating Congress’ concern that courts should refrain 
from erecting barriers that would interfere with the 
goal of employee ownership). Otherwise, fiduciaries 
might well feel pressure to divest plan investments in 
company stock – undermining Congress’ stated 
intention to encourage benefit plans that offer em-
ployer equity and hurting employer commitment to 
retirement plans generally. As the Sixth Circuit 
explained in Grindstaff v. Green, “the concept of 
employee ownership constituted a goal in and of 
itself. To accomplish this end, Congress enacted a 
number of laws designed to encourage employers to 
set up such plans. . . . Congress has repeatedly ex-
pressed its intent to encourage the formation of 
ESOPs by passing legislation granting such plans 
favorable treatment, and has warned against judicial 
and administrative action that would thwart that 
goal.” 133 F.3d 416, 421-22 (6th Cir. 1998) (internal 
quotations and citations omitted); see also Kuper v. 
Iovenko, 66 F.3d 1447, 1458 (6th Cir. 1995). 

 Moreover, the offering of company stock as an 
investment alternative is extremely common. See 
Jack VanDerhei et al., 401(k) Plan Asset Allocation, 
Account Balances, and Loan Activity in 2010, Em-
ployee Benefit Research Inst. Issue Brief, no. 366, 24 
(2011), http://www.ebri.org/pdf/briefspdf/EBRI_IB_12- 
2011_No366_401(k)-Update.pdf (noting that 39% of all 
participants in the Employee Benefit Research Insti-
tute’s 2010 database, which represents approximately 



9 

46% of the universe of active 401(k) plan participants, 
are in a plan with a company stock investment op-
tion). Plans were established and enhanced based on 
this integral component, which helps create employee 
loyalties and incentives. If this component is elimi-
nated, the effect on plan benefits and maintenance 
could be severely adverse.  

 Unfortunately, company stock investments are 
currently threatened by lawsuits filed without regard 
to the merits. Plan fiduciaries have increasingly 
found themselves the targets of class action lawsuits 
alleging that they have violated their fiduciary duties 
under ERISA by imprudently investing in company 
stock, and there is no sign that the lawsuits will let 
up. See, e.g., Robert P. Davis et al., The Outlook for 
ERISA ‘Stock-Drop’ Litigation, N.Y.L.J. (Feb. 17, 
2009), http://www.law.com/cs/ContentServer?pagename= 
pubs/nylj_07/wrapper&childpagename=NY/Article_C/ 
pubs/nylj_07/pubarticlePrinterFriendly&cid=1202428 
198658 (“With the current economic downturn, there 
has been a . . . surge in filings of ERISA stock-drop 
class actions.”) (emphasis added); Frances Denmark, 
ERISA Class-Action Suits Shape U.S. Retirement 
Future, Institutional Investor (Feb. 16, 2011), http:// 
www.iimagazine.com/Article.aspx?ArticleID=2766226 
(“In less than a decade, 800 of the largest U.S. corpo-
rations . . . have been sued by classes of employees.”) 
(emphasis added); Myron D. Rumeld & Russell L. 
Hirschhorn, Employer Stock Drop Litigation . . . And 
the Beat Goes On, Proskauer Rose LLP ERISA Litig. 
Newsl., 2 (2010), http://www.proskauer.com/publications/ 
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newsletters/erisa-litigation-newsletter-april-2010 (“[T]he 
global economic crisis has resulted in a substantial 
uptick in employer ‘stock drop’ litigation. . . .”) (em-
phasis added). 

 Despite the lack of merits of stock drop claims, 
companies feel intense pressure to settle for large 
sums because these cases can be extremely expensive 
to litigate, generally involve exorbitant claims for 
damages, and are very disruptive and intrusive to 
the company’s business. See Samuel Estreicher & 
Kristina Yost, Measuring the Value of Class and 
Collective Action Employment Settlements: A Prelimi-
nary Assessment (NYU Sch. of Law Pub. Law & Legal 
Theory Working Paper No. 08-03, Law & Econ. Work-
ing Paper No. 08-06) (2009) (finding that the mean 
gross settlement in stock drop cases from 1993 
through 2007 was more than $31.6 million) (empha- 
sis added); Fiduciary Counselors Inc., ERISA Class 
Action Settlements & Attorney Fees (2010), http://www. 
erisasettlements.com/press/ERISA-Chart.pdf (compiling 
data on settlements of stock drop class actions involv-
ing some 100 different plan sponsors; in 2009 alone, 
at least 17 stock drop cases were settled for amounts 
ranging from $300,000 to $75 million). Notably, while 
many of these stock drop class actions have been 
settled and many have been won by defendants (often 
on summary judgment and a few at trial), not a single 
one has been won by plaintiffs on a motion or at trial. 
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 In our experience, these stock drop cases are 
having a severely detrimental effect on retirement 
plans. The Council is aware of large employers that 
have dropped company stock as an investment option 
in their retirement plans because of large fiduciary 
liability exposure, which is clearly in contravention of 
Congressional intent. Others have struggled to find 
employees who are willing to serve as plan fiduciaries 
where company stock is an investment because 
employees know that they will be named as defen-
dants in a lawsuit, and fear they will be personally 
liable, if the stock price falls significantly. Plan fidu-
ciaries have also faced a sharp increase in the cost of 
fiduciary liability insurance for plans that invest in 
company stock.  

 These increased costs are not without conse-
quences to employees who face the prospects of re-
duced employer contributions and greater plan 
expenses. See Cooper v. IBM Pers. Pension Plan, 457 
F.3d 636, 642 (7th Cir. 2006) (“Litigation cannot 
compel an employer to make plans more attractive 
. . . It is possible, though, for litigation . . . to make 
everyone worse off.”). For many companies, the 
employer stock fund option, which offers employees a 
chance to become owners and partners in the enter-
prise, is a key reason for the company’s long-term 
commitment to the plan. If companies continue to be 
effectively forced to pay tens of millions of dollars to 
settle or litigate these claims, it is possible they will 
be forced to take dramatic action, including reducing 
or eliminating sponsorship of retirement plans.  
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 The instant case involves a particularly benign 
and common method of facilitating employee stock 
ownership. Many plans, particularly those main-
tained by large publicly-traded employers, including 
GM, offer company stock as one of many investment 
alternatives in a plan that provides for participant 
investment direction. As in this case, participants in 
these plans typically are not required to invest in 
company stock but may choose to do so. There are no 
firm statistics on the number of participants who are 
covered by plans with company stock funds, but the 
Employee Benefit Research Institute’s database 
suggests that, in 2010, more than a third of 401(k) 
participants were participants in plans that offered 
company stock as an investment option. See Jack 
VanDerhei et al., 401(k) Plan Asset Allocation, Ac-
count Balances, and Loan Activity in 2010, Employee 
Benefit Research Inst. Issue Brief, no. 366, 24 (2011). 
Stock drop lawsuits have cast a pall over this benevo-
lent method of facilitating employee stock ownership.  

 The instant case is typical of the kinds of stock 
drop lawsuits threatening the retirement system. The 
basis for the claims is that public information sug-
gested that GM was in serious financial trouble at the 
time the GM stock fund was being made available to 
participants. However, the stock was publicly traded, 
participants were free to choose to invest in company 
stock or in a wide range of non-company stock in-
vestment options, and there is no allegation or sug-
gestion of fraud or insider information indicating that 
the market was mispricing the company stock. This is 
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exactly the sort of case that is harming the employer-
based retirement system and we ask the Court to 
grant certiorari.  

 
II. THE CURRENT CIRCUIT SPLIT ON 

MULTIPLE ISSUES AFFECTING THESE 
CASES SUBJECTS NATIONAL COMPA-
NIES OFFERING COMPANY STOCK AS A 
PLAN INVESTMENT TO DIFFERENT 
STANDARDS WHICH IS CONTRARY TO 
THE UNIFORM REGULATORY REGIME 
ERISA WAS INTENDED TO PROVIDE TO 
RETIREMENT PLANS. 

 The decision by the Sixth Circuit adds to the 
circuit split on a number of issues affecting the out-
come of these cases. Specifically, there is a split 
among the circuits on two issues involved in this case: 
(1) the extent to which an ERISA section 404(c) 
defense is available where participants choose to 
invest in a company stock fund from a diverse set of 
investment options, and (2) the extent to which 
plaintiffs must show, in claiming a breach of fiduciary 
duty under ERISA section 409(a), that the allegedly 
imprudent offering of an investment option, and not 
their own investment decisions, actually caused their 
losses. 

 These issues are intimately related in stock drop 
cases like this one and they directly contribute to a 
fiduciary’s untenable position. In the typical case, the 
ESOP’s governing plan document requires the fiduci-
ary to offer employer stock as an option in the plan, 
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along with a range of other investments, and gives 
participants the right to direct investment of their 
account. When the stock precipitously drops in price, 
often after unfavorable but public press reports, the 
plan fiduciary is in “lawsuit zugzwang.” Continuing 
to follow the terms of the plan invites a stock drop 
suit like the instant case. On the other hand, if the 
fiduciary decides to sell the plan’s employer securi-
ties, the fiduciary will be overriding the decision of 
the plan’s settlor to offer employer stock and to give 
participants and beneficiaries control over their 
accounts, and thus may be violating ERISA’s com-
mand that the fiduciary act “in accordance with the 
documents and instruments governing the plan. . . .” 
29 U.S.C. § 1104(a)(1)(D). If the stock price is de-
pressed, but later recovers, and the fiduciary has 
refused to implement a decision by the participant to 
hold or purchase shares, the fiduciary could find itself 
defending a lawsuit alleging a breach for failure to 
implement the participant’s direction. See LaRue v. 
DeWolff, Boberg & Assocs., Inc., 552 U.S. 248 (2008) 
(holding plan fiduciaries of participant-directed plans 
may be liable for failure to implement a valid invest-
ment direction from a participant).3 

 
 3 In recognition of the conflicting duties that ERISA places 
on fiduciaries of ESOPs, the circuit courts have developed a 
presumption that a fiduciary’s decision to remain invested in 
employer securities is presumed to be reasonable. After the 
Third Circuit’s decision in Moench v. Robertson, 62 F.3d 553 (3d 
Cir. 1995), which first adopted the presumption, the Fifth, Sixth, 
Seventh, Ninth, and Eleventh Circuits have applied some 

(Continued on following page) 
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 As a result of the split referred to above, compa-
nies that operate on a national level are forced to 
defend against participants’ claims subject to varying 
interpretations of the law. Thus, participants in one 
jurisdiction may have a successful claim, while partic-
ipants in another may not, despite the fact that the 
claims relate to the same company stock investment. 
These cases have opened the door for forum shopping 
– a result that was not intended by the enactment of 
ERISA. As the Court has recognized, one of ERISA’s 
goals was to establish a “uniform regulatory regime 
over employee benefit plans.” See Aetna Health Inc. v. 
Davila, 542 U.S. 200, 208 (2004). 

   

 
version of the Moench presumption of reasonableness in stock 
drop cases with respect to plans that permit investment of plan 
assets in employer stock. See Kirschbaum v. Reliant Energy, 
Inc., 526 F.3d 243 (5th Cir. 2008); Kuper v. Iovenko, 66 F.3d 1447 
(6th Cir. 1995); Pugh v. Tribune Co., 521 F.3d 686 (7th Cir. 
2008); Quan v. Computer Scis. Corp., 623 F.3d 870 (9th Cir. 
2010); Lanfear v. Home Depot, Inc., 679 F.3d 1267 (11th Cir. 
2012). The circuit courts have continued to develop how the 
presumption applies. See Pfeil v. State St. Bank & Trust Co., 671 
F.3d 585 (6th Cir. 2012) (reprinted in Petition for Writ of Certio-
rari at 1a-33a) (declining to apply the Moench presumption at 
the motion-to-dismiss stage). But see In re Citigroup ERISA 
Litig., 662 F.3d 128 (2d Cir. 2011) (applying the Moench pre-
sumption at the motion-to-dismiss stage). Petitioner has not 
raised the Sixth Circuit’s holding related to the presumption in 
its petition to this Court. See Petition for Writ of Certiorari at 8, 
Pfeil, 671 F.3d 585 (No. 12-156).  
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A. There is a circuit split on the issue of 
whether an ERISA section 404(c) de-
fense is available where participants 
choose to invest in a company stock 
fund from a diverse set of investment 
options offered by a pension plan.  

 ERISA section 404(c) provides: 

In the case of a pension plan which provides 
for individual accounts and permits a partic-
ipant or beneficiary to exercise control over 
the assets in his account, if a participant or 
beneficiary exercises control over the assets 
in his account . . . no person who is otherwise 
a fiduciary shall be liable under this part for 
any loss, or by reason of any breach, which 
results from such participant’s or benefi-
ciary’s exercise of control. . . .  

29 U.S.C. § 1104(c)(1)(A)(ii). The Department of Labor 
regulations implementing this provision require the 
plan to offer at least three other investment options 
(other than employer stock), each of which must be 
diversified and which, taken together, allow a partici-
pant to allocate his or her account at any point 
along a reasonable risk/return spectrum. 29 C.F.R. 
§ 2550.404c-1(b)(3). Most plans offer much more than 
three options in addition to the employer stock fund, 
and these tend to be diversified investments like 
mutual funds. See Deloitte, Annual 401(k) Bench-
marking Survey, 21 (2011), www.deloitte.com/us/ 
401Ksurvey2011 (finding that the median 401(k) plan 
offers 16 investment options). Thus, participants in 
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these plans are able to invest their account in in-
vestments other than employer stock.  

 In litigation involving participant-directed plans, 
defendants typically point to the plain language of 
ERISA section 404(c), which relieves the fiduciary of 
liability for any loss that results from a participant’s 
or beneficiary’s exercise of control over his or her own 
plan account. Plaintiffs typically counter that ERISA 
section 404(c) does not relieve fiduciaries of the duty 
“to prudently select and monitor” investments availa-
ble to participants and beneficiaries. 

 The Third and Fifth Circuit have both found that 
the ERISA section 404(c) safe harbor applies to 
circumstances where participants choose their own 
investments from a diverse menu of investment 
options. See In re Unisys Sav. Plan Litig., 74 F.3d 420 
(3d Cir. 1996); Langbecker v. Elec. Data Sys. Corp., 
476 F.3d 299 (5th Cir. 2007). In contrast, the Fourth, 
Seventh, and, most recently, Sixth Circuit have found 
that the defense does not apply in stock drop cases. 
See DiFelice v. U.S. Airways, Inc., 497 F.3d 410 (4th 
Cir. 2007); Howell v. Motorola, Inc., 633 F.3d 552 (7th 
Cir. 2011); Pfeil v. State Street Bank & Trust Co., 671 
F.3d 585 (6th Cir. 2012) (reprinted in Petition for Writ 
of Certiorari at 1a-33a).  

 So long as there is a circuit split on the applica-
tion of ERISA section 404(c) to these cases, fiduciaries 
will continue to face confusion on how to resolve their 
conflicting duties. 
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B. There is a circuit split regarding the 
burden of proof or persuasion as to 
causation under ERISA section 409(a).  

 There is uncertainty as to the proper standard 
of proving causation under ERISA section 409(a) in 
these cases. ERISA section 409(a) provides that 
ERISA plan fiduciaries that breach their fiduciary 
duties “shall be personally liable to make good to such 
plan any losses to the plan resulting from each such 
breach.” 29 U.S.C. § 1109(a).  

 The Eleventh Circuit has required a showing 
that the alleged fiduciary breach was the proximate 
cause of a participant’s loss. See Willett v. Blue Cross 
& Blue Shield of Ala., 953 F.2d 1335, 1343 (11th Cir. 
1992) (“Section 409 of ERISA establishes that an 
action exists to recover losses that ‘resulted’ from the 
breach of a fiduciary duty; thus, the statute does 
require that the breach of the fiduciary duty be the 
proximate cause of the losses claimed by plaintiffs-
appellees.”). In the other circuits, causation is re-
quired, but the phrasing of the required showing 
varies considerably. See Plasterers’ Local Union No. 
96 Pension Plan v. Pepper, 663 F.3d 210, 217 (4th Cir. 
2011) (stating “while certain conduct may be a breach 
of an ERISA fiduciary’s duties . . . that fiduciary can 
only be held liable upon a finding that the breach 
actually caused a loss to the plan”); Braden v. Wal-
Mart Stores, Inc., 588 F.3d 585, 594 (8th Cir. 2009) 
(stating that a “plaintiff must make a prima facie 
showing that the defendant acted as a fiduciary, 
breached its fiduciary duties, and thereby caused a 
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loss to the Plan” in order to make a claim); Friend v. 
Sanwa Bank Cal., 35 F.3d 466, 469 (9th Cir. 1994) 
(stating “ERISA holds a trustee liable for a breach of 
fiduciary duty only to the extent that losses to the 
plan result from the breach”); see also Brandt v. 
Grounds, 687 F.2d 895, 898 (7th Cir. 1982) (stating 
that based on the language in ERISA section 409(a), 
“a causal connection is required between the breach 
of fiduciary duty and the losses incurred by the 
plan”); Allison v. Bank One-Denver, 289 F.3d 1223, 
1239 (10th Cir. 2002) (“The phrase ‘resulting from’ 
indicates that there must be a showing of some causal 
link between the alleged breach . . . and the loss 
plaintiff seeks to recover.”) (internal quotations 
omitted). Two circuits hold that ERISA section 409(a) 
presumes causation upon a showing of breach and 
loss, which shifts the burden of persuasion to the 
fiduciary to show that it did not cause the loss. See 
McDonald v. Provident Indem. Life Ins. Co., 60 F.3d 
234, 237 (5th Cir. 1995); Martin v. Feilen, 965 F.2d 
660, 671 (8th Cir. 1992). 

 The Sixth Circuit’s decision in this case appears 
to be a new, and somewhat unclear, standard of cau-
sation. At one point the Sixth Circuit acknowledges 
that “it is true that the plaintiffs must eventually 
prove causation to prevail on their claims.” Petition 
for Writ of Certiorari at 21a, Pfeil, 671 F.3d 585 (No. 
12-156). But later the court seems to dismiss any 
merit to the argument that it was the plaintiffs’ own 
decision to invest in, and continue to hold, GM stock 
that caused the losses plaintiffs allege. See id. at 24a 
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(“[W]e reject State Street’s argument that plan partic-
ipants, who enjoyed access to all of the same publicly-
available information about GM’s woes during the 
class period as State Street, caused the plan losses.”). 
The decision could be read not only to eliminate the 
causation element from a stock drop claim, but also 
eviscerate any defense under ERISA section 404(c).  

 The different standards can be important in 
stock drop cases because participants’ decisions to 
invest in the stock is part of the causal chain. Clarify-
ing the extent to which plaintiffs must prove causa-
tion is crucial to a fair and efficient resolution of 
these cases that does not depend on where the case is 
brought.  

---------------------------------  --------------------------------- 
 

CONCLUSION 

 The offering of an ESOP, or any other ERISA-
governed retirement plan, is completely voluntary. 
ERISA imposes certain obligations on companies that 
decide to offer an ESOP – but companies will not offer 
them, or any other retirement plan, unless they 
understand those obligations and the litigation risks 
they entail. 

 These stock drop cases put fiduciaries in a 
position where they may very well be sued no matter 
what action they take. This wave of lawsuits contin-
ues notwithstanding that not a single stock drop 
case has been won by a plaintiff on a motion or trial. 
It is very possible that, if companies continue to be 
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effectively forced to pay tens of millions of dollars to 
settle meritless cases, they will stop offering company 
stock as an investment option and scale back their 
plans more broadly. 

 The outcome of the litigation should not depend 
on where a plaintiff chooses to file his stock drop 
lawsuit. Most of the members of the Council that offer 
ESOPs have employees working in multiple states. 
They and other plan sponsors depend on clear stan-
dards to discourage lawsuits filed automatically, 
without regard to the merits, whenever a company’s 
stock price goes down.  

 For the reasons stated above, Amicus respectfully 
submit that this Court should grant certiorari. 
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