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REPLY BRIEF 

 Like the half-dozen AEDPA summary reversals 

this Court rendered last Term, this case is about the 

rule of law. The Eleventh Circuit panel had no basis 

for characterizing the Alabama court’s decision as it 

did. In light of Woodford v. Visciotti, 537 U.S. 19 

(2002) (per curiam), and Holland v. Jackson, 542 

U.S. 649 (2004) (per curiam), the Eleventh Circuit 

could not plausibly maintain that the state court’s 

decision cited “the wrong standard” from this Court’s 

precedents and thus was “contrary to” clearly 

established federal law. Pet. App. 10a. AEDPA 

reflects Congress’s sound judgment that federal 

courts unnecessarily disrupt the constitutional 

balance when they undo state-court judgments that 

were not clearly wrong. Correspondingly, this Court’s 

recent AEDPA docket reflects the sound judgment 

that these sorts of disruptions are particularly 

problematic when they rest on “the flimsiest of 

rationales.” Parker v. Matthews, 132 S. Ct. 2148, 

2149 (2012) (per curiam). As was true six times last 

Term, the right response here is summary reversal. 

 Madison makes little effort to defend the 

Eleventh Circuit’s rationale. He does, to be sure, 

occasionally repeat the panel’s mantra that the state 

court “demanded that Madison establish purposeful 

discrimination” rather than applying the correct 

“inference” standard. BIO 18. But like the panel 

below, Madison offers no explanation as to how 

anyone, in light of Visciotti and Jackson, could read 

the state court’s opinion that way.  

Instead, although he does not come right out and 

say it, Madison spends most of his BIO advancing an 

argument against AEDPA deference that the 
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Eleventh Circuit itself did not embrace. He argues, 

in substance, not that the Alabama court’s decision 

was “contrary to” established law in the sense that it 

cited the wrong standard, but rather that the court’s 

decision amounted to an “unreasonable application” 

of that standard. 28 USC §2254(d)(1). The petition 

explains why that argument is untenable, see Pet. 

23-29, and this reply elaborates the point. But for 

present purposes, this Court need not determine 

whether Madison might ultimately circumvent 

AEDPA deference in this way. That is a question the 

Eleventh Circuit can consider in the first instance on 

remand. To ensure the uniform application of 

AEDPA, all this Court needs to hold is that the panel 

erred when it grounded its decision on the 

demonstrably false assertion that the state court 

employed something besides the “inference” 

standard. 

 

A. This Court should summarily reverse the 

Eleventh Circuit’s holding on the “contrary 

to” clause. 

Little more needs to be said about the principal 

issue in this case. It is no mystery why Madison 

wants to write off Visciotti and Jackson as decisions 

about “the prejudice prong of Strickland.” BIO 21. 

The precedential significance of these decisions lies 

not in what they say about Strickland, but in what 

they say about AEDPA. And in light of what they say 

about that, the decision below, declining to defer to 

the state-court opinion on the theory that it was 

“contrary to” clearly established federal law, 28 

U.S.C. §2254(d)(1), “is a textbook example of what” 

AEDPA “proscribes,” Parker, 132 S. Ct. at 2149. 
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Madison’s BIO only confirms that the state court 

employed the “inference” standard. He concedes that 

“the Alabama state court correctly identified the 

three-step inquiry” under Batson. BIO 22. He also 

twice admits that the state court “acknowledged” the 

“inference” standard when assessing the evidence he 

claimed to evince discrimination. Id. at 15, 22. 

Visciotti and Jackson held that when the state court 

cites the appropriate standard in this way, the 

federal court must try to reconcile those citations 

with other parts of the opinion that the petitioner 

asserts to be contradictory. See Pet. 17-18. And as 

the petition notes, it is not at all difficult to read the 

Alabama court’s opinion as employing the “inference” 

standard consistently throughout. See id. at 19-21. 

Yet Madison does not explain why the Eleventh 

Circuit did not undertake that effort.  

The justification Madison sets out for his 

competing reading of the Court of Criminal Appeals’ 

opinion is one that the Eleventh Circuit itself did not 

offer. It is incompatible with the way this Court has 

long read AEDPA’s “contrary to” clause. Madison 

says the Alabama court’s decision was “contrary to” 

the “inference” rule because it did not “correctly . . . 

appl[y]” the rule to the facts before it. BIO 21. In 

other words, Madison asserts, in light of all the facts 

he believes to have established a prima facie case of 

purposeful discrimination, the state court can only be 

read as “unreasonably appl[ying] a much higher 

burden on Mr. Madison than that required by 

Batson.” BIO 2.  

That is not how the “contrary to” clause works. 

This Court held in Williams v. Taylor that a federal 

court cannot, “under the ‘contrary to’ clause, issue 
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the writ whenever it concludes that the state court’s 

application of clearly established federal law was 

incorrect.” 529 U.S. 362, 407 (2000). A “state-court 

decision applying the correct legal rule from our 

cases to the facts of a prisoner’s case,” the Williams 

Court elaborated, cannot “fit comfortably within 

§2254(d)(1)'s ‘contrary to’ clause.” Id. at 406. Instead, 

if a state court “correctly identifies the governing 

legal rule but applies it unreasonably to the facts of a 

particular prisoner’s case,” then the petitioner’s only 

argument against deference must rest on AEDPA’s 

separate clause allowing de novo review when the 

decision amounted to “‘an unreasonable application 

of . . . clearly established Federal law.” Id. at 407-08. 

But the Eleventh Circuit did not rest its refusal to 

defer on the “unreasonable application” clause. The 

court instead held that deference was unwarranted 

because, “contrary to” Batson, the Alabama court did 

not employ the “inference” standard at all. As 

Visciotti and Jackson show, that reading was 

inconsistent with the respect AEDPA mandates 

toward state-court judgments.  
 

B. Pragmatic concerns make summary reversal 

necessary and appropriate. 

The petition explains how two practical factors 

cement the case for summary reversal: the outcome-

determinative nature of the Eleventh Circuit’s error 

and the burdens the system will bear if the judgment 

below stands. See Pet. 22-31. Madison offers nothing 

persuasive in response. 
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1. Madison cannot prevail under the 

“unreasonable application” clause. 

Much of Madison’s BIO implicitly contests the 

petition’s contention that if this Court reverses on 

the “contrary to” issue, that decision effectively will 

end this case. Madison’s BIO suggests that even if 

the Eleventh Circuit wrongly concluded that the 

Alabama court did not employ the “inference” 

standard—and, thus, wrongly concluded that the 

Alabama court’s decision was “contrary to” clearly 

established federal law—AEDPA still might not 

require deference because the Alabama court’s 

decision amounted to an “unreasonable application” 

of that standard. The Eleventh Circuit did not 

consider that theory, and this Court need not 

address it. But Madison cannot prevail on it in any 

event. 

Madison fails to contest the critical points about 

how the standard of review works on this issue. He 

concedes, as he must, that most appellate courts 

have properly read Batson as requiring deference to 

trial judges’ prima facie determinations unless they 

are clearly erroneous. See Pet. 23-24. So to win on an 

“unreasonable application” theory, Madison would 

need to show both (1) that the trial judge clearly 

erred in finding that the evidence did not generate 

an inference of racial discrimination and (2) that the 

Alabama Court of Criminal Appeals was objectively 

unreasonable in concluding that the trial court’s 

decision was not clearly erroneous. Based on 

everything the parties brought to the trial judge’s 

attention—including, most critically, the reality that 

the jury was 50% African-American—it simply is not 

possible for Madison to establish that the Court of 
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Criminal Appeals issued a decision that was 

objectively unreasonable in this way. 

To be clear, the State is hardly suggesting, as 

Madison puts it, that “a little discrimination is 

acceptable, as long as it is not too much.” BIO 3. Nor 

is the State’s defense of its former prosecutors “half-

hearted.” Id. at 13. John Cherry and Buzz Jordan 

currently serve the United States and the defense 

bar with great honor, see Pet. 29, and they served 

Alabama’s citizens with equal honor during 

Madison’s trial. The trial judge rightly concluded 

that Madison’s accusations of purposeful 

discrimination were so baseless that these two public 

servants should not have to dignify them with a 

response. The judge was right, and Madison puts 

forward nothing that would call that conclusion into 

question. 

a. To the contrary, Madison practically seals the 

case for the State when he observes that Cherry and 

Jordan “removed six of thirteen—or nearly half 

(46%)—of the qualified African-American 

veniremembers” and used “thirty-three percent of 

[their] strikes to remove qualified black jurors.” BIO 

13-14 & n.5. Madison apparently believes that these 

numbers help him. What they actually show is that 

on both an absolute and percentage basis, Cherry 

and Jordan struck far fewer African Americans than 

they did whites.  

The only way to understand Madison’s numbers 

is to compare them to the pool against which Cherry 

and Jordan exercised their strikes. When the judge 

was done excusing jurors for cause, there were 50 

people in the venire. Doc 18 – Tab R-6 – Pg 143. 

Madison’s counsel then proceeded to use every single 
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one of his 18 strikes on whites. Pet. App. 155a. In 

doing so, he changed the pool in a statistically 

significant way. Of the 32 people Madison did not 

strike, 19 were white, and 13 were black. In other 

words, whereas the venire was 75% white and 25% 

black, Madison’s all-white strikes changed those 

numbers to 60% and 40%. And under the governing 

procedure, Cherry and Jordan had to exhaust all 18 

of their strikes. See ALA. CODE §12-16-100(a). Given 

Madison’s racially disparate treatment of whites, 

Cherry and Jordan’s decision to exercise some of 

their mandatory strikes against African-Americans 

is not evidence of discriminatory intent. 

In fact, both of Madison’s cited percentages stand 

as compelling evidence that Cherry and Jordan 

affirmatively did not discriminate against black 

venire members. To be sure, they exercised 6 of their 

strikes against the 13 African Americans—and thus 

removed, as Madison puts it, “nearly half” of the 

African Americans in the pool. BIO 13. But they also 

used their remaining 12 strikes on the 19 whites—

and thus removed far more than “half” the whites. 

Id. And whereas the available pool was 40% black, 

Cherry and Jordan used only 33% of their strikes on 

African Americans. The resulting jury thus had 

proportionately more African Americans than the 

pool Cherry and Jordan were effectively working 

with. There was not even a whiff of a Batson 

violation at this trial. 

These realities make it all the less reasonable for 

Madison to maintain that Cherry and Jordan must 

have discriminated because the six black venire 

members at issue “shared only the characteristic of 

race.” BIO 14. The trial judge, who likely looked 
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Madison’s lawyer in the eye as he conceded that he 

did not “know” if his arguments were “going to 

work,” Pet. 7, immediately explained that this 

characterization was inaccurate. And as the petition 

notes, the record shows that Madison’s assertion was 

in fact false. See id. at 24-25. He offers no effective 

rejoinder now. 

b. Madison’s BIO is equally unresponsive on the 

supposed lack of questions “to three of the struck 

African-American veniremembers.” BIO 14. He now 

concedes that each of these venire members actually 

answered “yes/no question[s]” from the judge. Id. at 

15 n.8. He also concedes that these venire members 

“responded to the Court’s directive to give their 

occupation and their spouses’ occupation, if married.” 

Id. at 14 n.8. With a jury that was half African-

American, and with no pattern of prosecutorial 

strikes against blacks, the trial judge reasonably 

concluded that this purported lack of questions did 

not establish a prima facie case. 

c. Madison also misses the point about the 

“relevance” of Corporal Schulte’s race. BIO 16. It 

would have been one thing if, as was true in Johnson 

v. California, 545 U.S. 162 (2005), Cherry and 

Jordan had struck a disproportionately high number 

of African Americans. That fact, coupled with the 

black-on-white nature of Schulte’s murder, could well 

have raised an inference of purposeful 

discrimination. But this case is not even close to 

Johnson. Cherry and Jordan’s strikes gave rise to a 

strong inference that they were affirmatively not 

discriminating. It thus was reasonable for the trial 

judge to conclude, on these facts, that the black-on-

white nature of the murder did not by itself justify a 
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full-blown Batson hearing. If that is not right, then a 

defendant can meet the prima facie test in any case 

in which his race happens to be different from the 

victim’s—no matter what the prosecutors in the case 

actually did with their strikes. That is not the law, 

and it certainly is not the “clearly established 

Federal law, as determined by the Supreme Court of 

the United States.” 28 U.S.C. §2254(d)(1).  

d. Madison does raise one concern that warrants 

further discussion: the Alabama appellate courts’ 

reversal of the Mobile County District Attorney’s 

Office on several Batson claims in the late 1980s and 

early 1990s. The petition gave two reasons why this 

concern cannot stand in the way of summary 

reversal, see Pet. 26-28, and Madison has not 

rebutted those reasons in any effective way.  

Madison appears to acknowledge that 

procedurally, his argument cannot get off the 

ground. He does not dispute that he did “not raise[] 

that concern to the trial court.” Pet. 26. He does not 

deny that Alabama law properly “requires parties to 

make their evidence of Batson motions part of the 

‘trial record’” and it was thus incumbent on him to 

bring all these issues, including the problem from his 

first trial nine years prior, to the judge’s express 

attention. Id. (quoting Ex parte Branch, 526 So. 2d 

609, 622 (Ala. 1987)). And he does not take issue 

with the notion that “federal courts cannot grant 

habeas relief under AEDPA ‘on the basis of evidence 

not properly before the state court.’” Id. at 26-27 

(quoting Jackson, 542 U.S. at 652). Those 

considerations, as a formal matter, make this issue a 

nonstarter. 
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Even if the Court could look beyond that problem, 

this concern would not justify denying certiorari. 

There remains no indication that the problems other 

prosecutors were having with Batson in the late 

1980s manifested themselves in what Cherry and 

Jordan did in this case. See Pet. 27-28. Madison does 

not deny that this Court had not even decided Batson 

when several of those other cases were tried. His 

BIO even cites, for the first time in this litigation, a 

case finding prima facie evidence of a Swain 

violation during 1983 or 1984. See BIO 1, 16 n.10. 

Whatever happened in those cases, the record in this 

case definitively establishes that Cherry and Jordan 

followed their constitutional obligations in striking 

this jury. To be sure, people who are willing to take 

on the solemn responsibility of becoming prosecutors, 

especially those who do so in the South, cannot erase 

their predecessors’ mistakes or pretend that they 

never happened. What they can do, however, is bend 

over backwards to make sure that those mistakes are 

not repeated on their watch. When they achieve that 

goal in as transparent a way as Cherry and Jordan 

did, judges can reasonably infer that, at least in the 

case at hand, the past really is past.  

Yet Madison did not even give the judge a chance 

to make this determination in this case. He cannot 

now, at what should be the end of the process, 

belatedly raise these issues as a means of achieving 

further delay. 

 

2. Summary reversal is the right result for 

the criminal-justice system. 

Madison does not dispute that the Eleventh 

Circuit’s error will impose substantial and 
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unwarranted burdens on the criminal-justice system, 

see Pet. 29-31, and the two countervailing pragmatic 

considerations he offers against this Court’s review 

are not persuasive. Although he rightly observes that 

his case is fact-bound, see BIO 19, so were all the 

recent AEDPA summary reversals. See Cash v. 

Maxwell, 132 S. Ct. 611, 616 (2012) (Scalia., J., 

dissenting from denial of certiorari). Likewise, while 

he is no doubt right that his case does not arise from 

the “Third,” “Sixth,” or “Ninth” Circuits, BIO 20 & 

n.11, that is no reason to refrain from summarily 

reversing. The Eleventh Circuit is not immune from 

these types of errors. See Allen v. Siebert, 552 U.S. 3, 

4-5 (2007) (per curiam); Allen v. Lawhorn, 131 S. Ct. 

562, 565 (2010) (Scalia, J., dissenting from denial of 

certiorari). And this particular error was a shock to 

the system. Madison killed Officer Schulte 30 years 

ago, and there is no serious question as to his guilt or 

his sentence’s validity. Yet without so much as a 

citation to Visciotti or Jackson, the Eleventh Circuit 

has called this judgment into serious doubt. This is a 

classic case for summary reversal. 
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Respectfully submitted, 
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