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BRIEF OF AMICUS CURIAE 
 

The Disabled American Veterans hereby 
respectfully submits this brief in support of the 
Petition for Writ of Certiorari to the United States 
Court of Appeals for the Federal Circuit filed by 
Petitioner, Lady Louise Byron.  Pursuant to Rule 
37.2(a), counsel of record received timely notice of 
our intention to file this brief, and all parties have 
provided their written consent.1 

STATEMENT OF INTEREST OF AMICUS CURIAE 

This brief is filed on behalf of the Disabled 
American Veterans (“DAV”).  The DAV is a veterans 
service organization chartered by Congress pursuant 
to 36 U.S.C. § 50301 et seq.  The DAV has more than 
1.1 million members, all of whom are wartime-
disabled veterans.  The DAV operates a number of 
charitable programs to improve the lives of disabled 
veterans, their dependents, and survivors.   

 
The Federal Circuit’s Byron v. Shinseki 

decision, endorsing the practice of futile remands 
within the veterans benefits system, will subject 
many veterans with meritorious claims to 
                                                                 
1 Pursuant to Supreme Court Rule 37.6, counsel for amicus 
curiae state that no counsel for a party authored this brief in 
whole or in part and that no person or entity other than amicus 
or its counsel made a monetary contribution intended to fund 
the preparation and submission of this brief.  In addition, 
letters evidencing consent to the filing of this brief are being 
filed with the Clerk of the Court, pursuant to Supreme Court 
Rule 37.3. 
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unnecessary and lengthy delays in receiving much-
needed medical, monetary, and other benefits due to 
legal errors by the Department of Veterans Affairs 
(“VA”) regional offices (“RO”) and the Board of 
Veterans’ Appeals (“Board”).  The likely 
consequences of these unnecessary remands—years 
upon years of further litigation and delay—are not 
unique to Petitioner (“Ms. Byron”).  These avoidable 
delays lead to veterans’ continued reliance on 
charitable programs, such as those operated by the 
DAV, until the wasteful remand-appeal cycle finally 
concludes with the inevitable granting of meritorious 
claims.  Consequently, the DAV has a significant 
stake in Ms. Byron’s petition being granted. 

I. INTRODUCTION AND SUMMARY OF THE 
ARGUMENT 

The wartime-disabled veterans represented by 
the DAV routinely endure years of delay in 
navigating the veterans benefits system before 
meritorious claims are finally granted.  Because the 
Federal Circuit’s Byron decision is contrary to 
federal statute and this Court’s precedent, the Court 
should take this opportunity to clarify that the Court 
of Appeals for Veterans Claims (“Veterans Court”) 
should reverse and award benefits when a completed 
factual record compels this result as a matter of law.  
38 U.S.C. § 7261(a)(1) (“[The Veterans Court], to the 
extent necessary to its decision and when presented, 
shall─ (1) decide al l  relevant questions of law  . . . .” 
(emphasis added)); see also Neely v. Martin K. Eby 
Constr. Co., 386 U.S. 317, 322 (1967) (interpreting 
28 U.S.C. § 2106 as “broad enough to include the 
power to direct entry of judgment”).  For example, 
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the Veterans Court should reverse and award 
service connection and/or minimum disability 
ratings, as well as other possible relief, when the 
application of law to undisputed facts requires these 
results.   

 
The Federal Circuit’s Byron opinion, however, 

sanctions the Veterans Court’s practice of needlessly 
remanding, even in instances where the factual 
record permits only one outcome as a matter of law, 
leaving the door open for subsequent administrative 
decisions that are legally incorrect.  This practice 
risks new errors by the Board, as well as by the VA 
ROs after Board remands, preventing veterans from 
obtaining timely medical treatment and disability 
compensation based on their undisputedly 
meritorious claims. 

 
These appeal-remand cycles often last several 

years, and Ms. Byron’s case is not unique with 
respect to the legal purgatory to which it has been 
consigned.  The Court should grant her petition and 
hold that Congress has assigned to the Veterans 
Court the power and responsibility to resolve claims 
by applying the law to undisputed facts. 

 

II. ARGUMENT 

A. The Federal Circuit’s Byron Decision 
Perpetuates Unnecessary and Unlawful 
Delay in Resolving Undisputedly 
Meritorious Claims 

Many veterans represented by the DAV have 
experienced the frustration of receiving an 
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unnecessary Veterans Court remand rather than a 
final decision on critical issues in their appeals.  The 
Federal Circuit’s Byron opinion directs the Veterans 
Court to continue this game of judicial ping-pong, 
rather than instructing the court to exercise its 
statutory power to reverse and award benefits when 
remanding would be futile.  See, e.g., 38 U.S.C. 
§ 7261(a)(1); 28 U.S.C. § 2106. 

 
Correcting this misguided practice, however, 

would not require extraordinary measures.  As 
detailed in Ms. Byron’s petition for certiorari, at 
least eight circuits correctly apply the Futility Rule 
to avoid perpetuating unnecessary remands.  And if 
the Court were to recognize the statutory power of 
the Veterans Court to order the Board to award 
benefits based on the application of law to resolved 
or undisputed facts, the circumstances under which 
the Veterans Court could so act would nonetheless 
be clearly circumscribed.   

 
As one example, a claim for service connection 

of a disability generally requires proof of three 
elements: an in-service injury or disease, a current 
disability, and a nexus between them.  Hickson v. 
West, 12 Vet. App. 247, 253 (1999).  If the Board 
found an in-service injury and a present disability, 
but no nexus, the Veterans Court should reverse and 
order the Board to award service connection if a 
finding of nexus is the only legally permissible 
outcome based on a completed factual record.  A 
remand for the Board to further consider or decide 
whether the claimant is entitled to service 
connection would only open the door to additional 
delay, possible errors of law, and potentially another 
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appeal to the Veterans Court on the very same issue, 
the law-of-the-case doctrine notwithstanding.    

  
If the Board makes an erroneous 

determination based on an evidentiary record 
containing conflicting or incomplete information, the 
Veterans Court should vacate the Board’s decision 
and remand the appeal.  For example, the Board 
might simply fail to consider certain evidence in the 
record supporting nexus, relying only on contrary 
evidence indicating an absence of nexus.  Yet, in 
situations analogous to Ms. Byron’s, where the 
totality of the evidence in a factual record the 
Veterans Court finds to be complete permits only a 
finding of nexus as a matter of law, the Veterans 
Court should instruct the Board to award service 
connection and conduct further proceedings to decide 
any issues not previously addressed, such as 
disability rating and the effective date for benefits.   

 
The Byron opinion encourages the unlawful 

withholding and unreasonable delay of benefits 
based on meritorious claims by endorsing futile 
remanding in the absence of any factual disputes, or 
remanding based on illusory factual disputes by 
giving credence to the Secretary’s mere say-so.  
Byron v. Shinseki, 670 F.3d 1202, 1206 (Fed. Cir. 
2012); 38 U.S.C. § 7261(a)(2).  Indeed, according to 
the Federal Circuit, an admission or concession of 
facts by the Secretary is sufficient to entitle a 
claimant to an award of service connection or 
benefits.  But if the Veterans Court finds that the 
Board made a clearly erroneous factual 
determination when presented with a completed 
factual record, it warrants only a remand for the 
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Board to consider the matter further.  Byron, 670 
F.3d at 1206 (explaining that remanding is required 
except when the relevant facts are admitted or 
conceded by the Secretary).  Under Byron, therefore, 
findings of clear error based on completed factual 
records will subject veterans to further judicial ping-
pong, except for those fortunate enough to obtain a 
concession of such clear error from the Secretary, 
even though these two situations are 
indistinguishable. 

 
The Court should grant certiorari to clarify 

that the unextraordinary process of applying the law 
to resolved and undisputed facts, as approved by the 
eight circuits that have adopted the Futility Rule, is 
within the Veterans Court’s capability and within 
the power granted to it by Congress.  Seavey v. 
Barnhart, 276 F.3d 1, 11-12 (1st Cir. 2001); Krauss 
v. Oxford Health Plans, Inc., 517 F.3d 614, 630 
(2d Cir. 2008); Hussain v. Gonzales, 477 F.3d 153, 
157-58 (4th Cir. 2007); Felisky v. Bowen, 35 F.3d 
1027, 1041 (6th Cir. 1994); Moisa v. Barnhart, 367 
F.3d 882, 887 (9th Cir. 2004); Nielson v. Sullivan, 
992 F.2d 1118, 1121-22 (10th Cir. 1993); Davis v. 
Shalala, 985 F.2d 528, 534-35 (11th Cir. 1993); 
George Hyman Constr. Co. v. Brooks, 963 F.2d 1532, 
1539 (D.C. Cir. 1992).  That the Veterans Court has 
a responsibility to do so in these limited 
circumstances is not open to reasonable debate. 

B. The Unnecessary and Unlawful Delay of 
Ms. Byron’s Meritorious Claims Is Not 
Unique 

Ms. Byron is not the only veterans benefits 
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claimant who will find herself once again standing in 
line at the Board after an unnecessary remand by 
the Veterans Court.  Many veterans represented by 
the DAV have found themselves relitigating issues 
that could have been determined on appeal as a 
matter of law based on completed factual records.   

 
As one example, the veteran in Mund v. 

Shinseki entered service having myopia, an eye 
condition.  No. 08-3742, slip op. at 4 (U.S. Vet. App. 
Nov. 24, 2010) (mem. dec.) (Appendix A).  While in 
the service, Mr. Mund’s eyes worsened, creating a 
statutory presumption under 38 U.S.C. §§ 1111 and 
1137 that his service further aggravated the myopia.  
Id.  Rebutting this presumption requires clear and 
unmistakable evidence that no increase in disability 
occurred during service, or that the further 
aggravation was due to the natural progress of the 
disease.  Id.; Wagner v. Principi, 370 F.3d 1089, 1096 
(Fed. Cir. 2004); 38 U.S.C. § 1111.  Yet, the Board 
denied service connection for Mr. Mund’s 
incremental increase in disability based on medical 
reports tangentially stating that his myopia was not 
incurred in the line of duty—a fact legally 
insufficient for rebutting the aggravation 
presumption.  Mund, slip op. at 4-5.  

 
On appeal, the Veterans Court ordered the 

Secretary to furnish any additional existing records 
to support its position.  Id. at 5.  No further records 
were produced.  Id.  Finding that no evidence existed 
in the record that rose to the level of clear and 
unmistakable evidence to rebut the presumption, the 
Veterans Court reversed.  Id.  But rather than 
granting service connection and instructing the 
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Board to award benefits subject to determining the 
appropriate disability rating and effective date, the 
Veterans Court simply remanded for “action 
consistent with this opinion.”  Id.   

 
Thus, despite holding that no sufficient 

rebuttal evidence existed in the completed record, 
the Veterans Court left the Board free to again seek 
evidence, consider whether the presumption was 
rebutted based on any such new evidence, and 
potentially reach yet another erroneous legal 
conclusion.  Accordingly, like Ms. Byron, Mr. Mund 
also currently faces years of delay in attempting to 
secure a legal determination of an immediately 
resolvable issue—service connection—with a 
completed factual record permitting only the award 
of service connection as a matter of law.  If an 
incorrect determination occurs on remand, 
Mr. Mund will experience still further delay by 
having to engage in yet another appeal-remand cycle 
on the same issue. 

 
A similar situation occurred in Burrows v. 

Shinseki, where Mr. Burrows filed a claim for 
disability benefits arising from carpal tunnel 
syndrome.  No. 10-2193, slip op. at 2 (U.S. Vet. App. 
Mar. 30, 2012) (mem. dec.) (Appendix B).  The Board 
made a finding of fact that Mr. Burrows was not 
entitled to a compensable rating because the 
evidence did not show any mild paralysis or limited 
motion in his wrist.  Id. at 6-7.  But the Board 
completely neglected to consider evidence in the 
completed record that Mr. Burrows had damage to 
his peripheral nerves, “wholly sensory involvement.”  
Id. at 7.  
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The Veterans Court could have and should 

have determined in its “clear error” review whether, 
as a matter of law, the completed record compelled a 
compensable rating under the “wholly sensory” 
criterion.  See Celano v. Peake, 22 Vet. App. 341, 347 
(2009) (Veterans Court reviews the Board’s findings 
of fact for “clear error”); 38 U.S.C. § 7261(a)(4).  If 
found entitled, only the effective date of 
compensation benefits would have remained for the 
Board’s determination, and the Veterans Court 
should have reversed with instructions to award the 
rating provided by the VA Disability Rating 
Schedule: 10%.  38 C.F.R. § 4.124a (2011) (diagnostic 
code 8515).  If not entitled, the Veterans Court could 
have affirmed the prior Board decision based on the 
rule of harmless error.  See 38 U.S.C. § 7261(b).  But 
the Veterans Court took neither path, instead 
wrongfully clinging to Hensley v. West, 212 F.3d 
1255 (Fed. Cir. 2000), as its basis for remanding to 
the Board, leaving Mr. Burrows to face years of 
potential delay in attempting to secure a legal 
determination of an issue immediately resolvable as 
a matter of law.  Burrows, slip op. at 7-8.   

 
Yet time is not a luxury disabled veterans 

possess.  World War II veterans are dying at a rate 
of approximately 1,000 per day.  See Dept. of 
Veterans Affairs, CHAMPVA Magazine, Fall 2009, 
at 22, available at 
http://www.va.gov/hac/forbeneficiaries/champva/cha
mpva_customer_newsletter/YourHealthV3N2.pdf.  
They and other veterans are dependent on outside 
support and charitable programs like those offered 
by the DAV throughout the years of wasteful and 
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repetitive litigation of meritorious disability claims.  
Accordingly, the Court should grant certiorari to 
remove the seal of approval the Federal Circuit 
placed on practices unnecessarily perpetuating 
repetitive litigation.   

C. The Veterans Court’s Limited Instances of 
Avoiding Futile Remands Are Now 
Inconsistent with the Federal Circuit’s 
Byron Decision 

In rare pre-Byron decisions, the Veterans 
Court has in fact reversed the Board and awarded 
benefits based on the undisputed evidence in a 
completed factual record.  For example, the veteran 
in Mahlbacher v. Shinseki, like Ms. Byron, endured 
a lengthy and circuitous trek through the veterans 
benefits system on the issue of service connection.  
No. 10-0768, slip op. at 4 (U.S. Vet. App. July 22, 
2011) (mem. dec.) (Appendix C).  The VA first denied 
the veteran’s claims for service connection based on 
a medical report stating that no in-service injury 
occurred.  Id. at 3.  The Board, however, found the 
medical examination deficient and remanded for 
further factual development, directing the VA to 
advise the examiner that an in-service injury had 
been conclusively established.  Id.  The subsequent 
examination report, however, again relied on the 
contrary premise that no in-service injury occurred.  
Id.  The Board, apparently not recognizing this 
repeated error during its second review, then denied 
the veteran’s claims.  Id. at 1-2. 

 
Before the Veterans Court, the Secretary 

argued that the proper remedy would be to remand 
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for a third medical examination, instructing the 
examiner once again that an in-service injury had 
been established.  Id. at 2.  But finding the factual 
record adequately complete on this issue, the 
Veterans Court determined that the undisputed 
facts supported a finding of service connection, 
reversed the Board, and remanded with instructions 
to grant service connection and to determine the 
appropriate disability rating.  Id. at 4-5.   

 
This positive and correct outcome is an 

example of the Veterans Court taking appropriate 
action based on a completed factual record and 
avoiding the repetitive litigation that an 
unnecessary remand would have caused.  But the 
Federal Circuit’s Byron opinion no longer permits 
the Veterans Court to take such action.  Instead, 
under Byron, the Veterans Court in Mahlbacher 
would have been required to remand based on the 
Secretary’s mere assertion that a remand was 
necessary, the Secretary not having conceded the 
error. 

III.  CONCLUSION 

The Court should grant certiorari to remove 
the seal of approval the Federal Circuit placed on 
wasteful and futile remands by the Veterans Court.  
Under Byron, veterans themselves paradoxically 
bear the consequences of repeated and avoidable 
Veterans Court remands to the Board, despite 
completed factual records compelling the award of 
benefits as a matter of law.  As set forth in 
Ms. Byron’s petition, the correct solution consistent 
with statutory law and this Court’s precedent in 
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NLRB v. Wyman-Gordon Co., 394 U.S. 759 (1969), is 
to expressly acknowledge the Veterans Court’s 
obligation to reverse and remand with instructions 
to grant benefits when otherwise remanding for 
further proceedings would be futile, and to instruct 
the Veterans Court to determine whether the award 
of benefits has been unlawfully withheld or 
unreasonably delayed.  The Court should extend the 
Futility Rule to the Veterans Court. 

 

Dated: October 17, 2012 
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