
 

 

No. _______ 
 

 

In the Supreme Court of the United States 
________________________________________ 

 

J ON H USTED, IN HIS OFFICIAL CAPACITY AS OHIO SECRETARY OF STATE ,  
AND MIKE DEWINE , IN HIS OFFICIAL CAPACITY AS OHIO ATTORNEY GENERAL, 

 

                Applican ts/ Petitioners, 
  

AND 
 

NATIONAL GUARD ASSOCIATION OF THE UNITED STATES; ASSOCIATION OF THE U.S. 
ARMY; ASSOCIATION OF THE U.S. NAVY; MARINE CORPS LEAGUE ; MILITARY OFFICERS 

ASSOCIATION OF AMERICA; RESERVE OFFICERS ASSOCIATION; NATIONAL ASSOCIATION 

FOR UNIFORMED SERVICES; NON COMMISSIONED OFFICERS ASSOCIATION OF THE USA; 
ARMY RESERVE ASSOCIATION; F LEET RESERVE ASSOCIATION; SPECIAL F ORCES 

ASSOCIATION; U.S. ARMY RANGER ASSOCIATION , INC.; AMVETS; NATIONAL           

DEFENSE COMMITTEE ; AND MILITARY ORDER OF THE WORLD WARS,  
 

       In tervenor Applicants/ Petitioners, 
 

v.  
 

OBAMA FOR AMERICA, DEMOCRATIC NATIONAL COMMITTEE ,  
AND OHIO DEMOCRATIC P ARTY,  

 

      R espondents, 
  

________________________________________ 

 

ON P ETITION F OR WRIT OF CERTIORARI  
TO THE U.S. COURT OF APPEALS FOR THE SIXTH CIRCUIT 

 

________________________________________ 

 

MILITARY GROUP  AP P LICANTS’ J OINDER IN EMERGENCY  
AP P LICATION FOR STAY AND SUMMARY REVERSAL 

 

________________________________________ 

 

To the Honorable Elena  Kagan  
Associa te J ust ice of the Supreme Cour t  of the United Sta tes  

and Circuit  J ust ice for  the Sixth  Circuit  
 

________________________________________ 

 
 
 

 J ames M. Dickerson                           Michael T. Morley* 
 BINGHAM GREENEBAUM DOLL LLP   616 E St reet , N.W., #254  
 255 E. F ifth  St reet , Suite 2350            Washington , D.C.  20004 
 Cincinna t i, OH  45202                                (860) 778-3883 
 (513) 455-7691     michaelmorleyesq@hotmail.com   
 jdickerson@bgdlega l.com     *Counsel of R ecord  
 
 

Counsel for Military Group Applicants 
 
 

Date: October  12, 2012 



i 

 

QUESTIONS P RESENTED  
 
 1. Does the Equa l Protect ion  Clause a llow Sta tes to extend specia l 
flexibility for  in -person  vot ing to members of the milit a ry who a re sta t ioned or  
living in  the jur isdict ion  where they a re registered to vote? 
 
 2. Did the Sixth  Circuit  correct ly ru le tha t  limita t ions on  ea r ly vot ing and 
absentee vot ing can  substant ia lly burden  the fundamenta l r ight  to vote?      
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CORP ORATE DISCLOSURE STATEMENT 
 
 None of the Milita ry Group Applicants have any parent  corpora t ion , and no 
publicly held company owns more than 10% of any Milita ry Group Applicant ‟s 
stock.  
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J OINDER IN AP P LICATION FOR STAY AND  SUMMARY REVERSAL 
 
 The Milita ry Group Applicants join  in  Secreta ry of Sta te J on  Husted‟s and 

At torney Genera l Mike DeWine‟s emergency applica t ion  for  a  stay and s ummary 

reversa l.  The Milita ry Groups fu r ther  ask tha t , if th is Cour t  denies their  

applica t ion , it  t rea t  th is filing as a  Pet it ion for  Cer t iora r i.   

 This case squarely presents the issue of whether  a  Sta te may extend specia l 

flexibility for  vot ing to members of the milit a ry sta t ioned or  living a t  home —

including those on Act ive Duty, a s well a s members of the Reserve and Guard 

Components who may be mobilized and deployed a t  a  moment ‟s not ice.  The Sta te of 

Ohio delega ted discret ion  to count ies to a llow milita ry personnel and their  families 

to cast  in -person  absentee ba llot s over  the three days before Elect ion  Day 

(herea fter , the “Three-Day Per iod”), a fter  the per iod for  in -person  absentee vot ing 

ends for  the genera l public.  The Sixth  Circuit , however , held tha t  a llowing only 

milit a ry voters to cast  in -person  absentee votes du r ing the Three-Day Per iod 

burdened civilians‟ fundamenta l r ight  to vote.  App. 12a .  The cour t  ordered the 

Sta te to either  open  the Three-Day Per iod to a ll voters, or  withdraw it  from milita ry 

voters.  Id . a t  20a .     

 The Sixth Circuit ‟s ru ling is direct ly cont ra ry to th is Cour t ‟s longstanding 

pr inciple tha t  a  reform measure tha t  helps a  cer ta in  group overcome the ba rr iers to 

vot ing it  faces is subject  only to ra t iona l basis scru t iny, and “is not  inva lid u nder  the 

Const itu t ion  because it  might  have gone fa r ther  than  it  did,” by helping other  

people who face simila r  obstacles.  Katzenbach v. Morgan , 384 U.S. 641, 657 (1966) 

(quota t ion  marks omit ted).  In  pa r t icu la r , the ru ling conflict s with  holdings of both  

th is Cour t  and the Seventh  Circuit  tha t  a  sta te may offer  absentee vot ing 

oppor tunit ies to some groups of voter s —in cluding milita ry voters —without  

extending them to others.  Prigm ore v. R enfro, 410 U.S. 919 (1973) (summar ily 
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a ffirming 356 F . Supp. 427 (N.D. Ala . 1972) (three-judge panel)); Griffin  v. R oupas, 

385 F .3d 1128, 1131 (7th  Cir . 2004).   

 For  near ly a  century, th is Cour t  has recognized tha t  the milit a ry is a  society 

apar t  from the civilian  wor ld, and that  it s members face a  wide range of 

rest r ict ions, r isks, and burdens tha t  do not  apply to the civilian  popula t ion  a t  la rge.  

S ee, e.g., Middendorf v. Henry, 425 U.S. 25, 38 (1976); Parker v. Levy, 417 U.S. 733, 

743 (1974).  Members on  Act ive Duty often  a re closely regula ted in  their  movements 

and da ily act ivit ies, while those in  the Reserves and Guard may be sent  across the 

na t ion  or  a round the wor ld on  shor t  not ice in  response to na tura l disasters, a t tacks, 

or  other  cont ingencies a ffect ing na t ional secur ity.   The Sixth  Circuit  ignored over  a  

ha lf-century of th is Cour t ‟s precedents by concluding tha t  milit a ry personnel 

sta t ioned a t  home a re “simila r ly situa ted” with  civilian  voters, and must  be t rea ted 

ident ica lly to them.  App. 18a .   

 The Sixth  Circuit ‟s ru ling will severely hamper  Sta tes‟ effor t s t o make vot ing 

easier  and more accessible for  members of the Armed Forces.  It  prevents Sta tes 

from broadly facilita t ing vot ing by a ll members of the milit a ry and their  families, 

including those sta t ioned or  living in  the count ies where they a re registered to vote.  

In  pa r t icu la r , the ru ling would require the invalida t ion  of substant ia l pa r t s of the 

Uniform Milita ry and Overseas Voters Act  (“UMOVA”), which  was promulga ted in  

2010 and a lready has been  adopted by 10 jur isdict ions.  More broadly, it  a lso likely  

would require the inva lida t ion  of excuse-based absentee vot ing, which  15 sta tes 

have adopted, in  which  only voters sa t isfying cer ta in  cr iter ia  a re a llowed to vote by 

mail before Elect ion  Day.   

 Addit iona lly, the Sixth  Circuit  direct ly cont radicted th is Cour t ‟s unbroken 

line of au thor ity holding tha t  the fundamenta l const itu t iona l r ight  to vote does not  

extend to absentee vot ing and ea r ly vot ing.  S ee McDonald  v. Bd . of E lection  

Com m ’rs, 394 U.S. 802, 807 (1969); see also Crawford  v. Marion  Cnty. Election  Bd., 
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553 U.S. 181, 209 (2008) (Sca lia , J ., concurr ing); O’Brien  v. S k inner, 414 U.S. 524, 

536 (1974) (Blackmun, J ., dissent ing).  And it  is not  the only circu it  cour t  to apply 

heightened const itu t iona l scru t iny, beyond the ra t iona l basis t est , to rest r ict ions on  

absentee vot ing.  S ee Price v. N .Y . S tate Bd . of Elections , 540 F .3d 101, 112 (2d Cir . 

2008) (applying the Anderson -Burdick  ba lancing test  and  holding tha t  a  Sta te‟s 

refusa l to a llow absentee vot ing in  a  race for  county polit ica l pa r ty commit tee was 

unconst itu t iona l).   

 The Sixth  Circuit  reasoned tha t , a lthough the Sta te may not  have been 

const itu t iona lly obliga ted to offer  in -person  absentee vot ing in  the first  place, the 

fact  tha t  so many people voted dur ing the Three-Day Per iod in  the 2008 elect ion 

cycle now renders any rest r ict ion  on  vot ing dur ing tha t  t imeframe a  burden  on  the ir  

fundamenta l r ight  to vote.  App. 11a -12a .  This Cour t , however , has “reject [ed] the 

content ion  tha t  once a  Sta te chooses to do „more‟ than  the Four teenth  Amendment  

requires”—even in  an  a rea  tha t  direct ly implica tes fundamenta l r ights, such  as 

vot ing —“it  may never  recede.”  Crawford  v. Bd . of Educ., 458 U.S. 527, 535 (1982).  

Under  Crawford , the Sta te‟s decision  to a llow the public to cast  in -person  absentee 

ba llot s dur ing the Three-Day Per iod dur ing the 2008 elect ion  cycle cannot  give the 

public an  increased const itu t ional in terest  or  r ight  to reta in  tha t  pr ivilege in  fu ture 

elect ions.  Id . a t  540 (reitera t ing tha t  a  Sta te is under  no obliga t ion  to “main ta in 

legisla t ion  . . . when [it ] was under  no obliga t ion  to adopt  th[a t ] legisla t ion  in  the 

first  place”).   

 The preliminary injunct ion  will lead to reduced vot ing oppor tunit ies for  

milit a ry voters.  As the Milita ry Groups caut ioned the lower  cour t s, if sta te and 

loca l governments cannot  offer  specia l flexibility or  considera t ion  for  in -person  

vot ing to milita ry voters without  a lso extending it  to the public a t  la rge, cf. 

Katzenbach , 384 U.S. a t  657; Prigm ore, 410 U.S. 919, then  sta te and local 

governments soon will stop offer ing milit ary voters such  assistance.  In  th is case, 
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many count ies tha t  would be willing to process votes from a  handful of milit a ry 

voters dur ing the Three-Day Per iod a re unlikely to open  the floodga tes to in -person  

absentee vot ing by thousands of people while elect ion  officia ls simultaneously t ry to 

fina lize and confirm prepara t ions for  Elect ion  Day.  Cf. App. 27a  (White, J ., 

concur r ing in  pa r t  and dissent ing in  pa r t ) (not ing tha t  100,000 people voted dur ing 

the Three-Day Per iod in  2008).    

Although a  few count ies filed papers in  the lower  cour t s sta t ing tha t  they 

would be willing to extend in -person  absentee vot ing in  the days before Elect ion 

Day to the genera l public, there is no evidence tha t  other  count ies in  the Sta te a re 

simila r ly willing to diver t  t ime, personnel, and resources from their  main  pr ior ity 

dur ing the Three-Day Per iod —prepa r ing for  Elect ion  Day to ensure it  runs 

smoothly.  Thus, a llowing the preliminary in junct ion  to remain  in  place through  the 

2012 elect ion  is likely to ir reparably ha r m milita ry voters by reducing their  vot ing 

oppor tunit ies, especia lly for  milit a ry personnel who a re subject  to a  la st -minute 

act iva t ion , deployment , or  t emporary duty assignment .  This Cour t  therefore should 

grant  a  stay and summarily reverse the Sixth  Cir cuit ‟s ru ling.          

 Even if this Cour t  declines to grant  immedia te relief, it  should t rea t  th is 

Response as a  Pet it ion  for  Cer t iora r i and grant  fu ll mer it s considera t ion  of th is 

case.  Grant ing cer t iora r i will not  only help th is Cour t  protect  t he vot ing r ights in  

fu ture elect ions of milit a ry personnel and their  families, regardless of where they 

a re sta t ioned or  living, but  a lso cla r ify and rea ffirm  the scope of the const itu t ional 

r ight  to vote as it  applies to absentee and ea r ly vot ing.   

 

 

 

 

 



5 

 

STATEMENT OF THE CASE 
 
  A. Oh io’s  Votin g  Law s  
 
   1. As the dist r ict  cour t  found, Ohio is “one of the most  libera l sta tes 

in  the count ry with  regard to vot ing r ights,” and offers the public a  wide range of 

convenient  ways to vote.  App. 155a  (t ranscr ipt  of ora l a rguments on  preliminary 

in junct ion).  Fir st , members of the public may cast  in -person  absentee ba llot s for  a  

tota l of 23 days, from October  2, 2012 through November 2, 2012, excluding 

weekends and holidays.  S ee App. 133a  (Direct ive 2012-35).  In -person  absentee 

vot ing is permit ted from 8 A.M. through 5 P .M. to 9 P .M., depending on  the day.  Id .    

  S econ d , under  Ohio‟s “no fault” absentee vot ing law, see Ohio Rev. Code 

§ 3509.02(A), members of the public a lso may cast  absentee ba llot s by mail, id . 

§ 3509.03, sta r t ing on  October  2, id . § 3509.01(B)(2).  Absentee ba llot  request s 

submit ted by mail must  be received by noon on  Sa turday, November  3, id . 

§ 3509.03, and absentee ballot s returned by mail must  be received by the t ime the 

polls close on  Elect ion  Day, id . § 3509.06(B). Secreta ry Husted has mailed 

applica t ions for  absentee ba llot s to every act ive voter  in  the st a te, a s well a s every 

registered voter  who par t icipa ted in  the 2008 elect ion .  S ee Sec‟y of Sta te J on 

Husted, Prepara t ion  for  the Sta tewide Mailing of Absentee Ballot  Applica t ions for 

the November  6, 2012 Genera l Elect ion , Direct ive 2012-24, a t  1 (J une 22, 2012), 

Dist . Ct . ECF No. 35-2 (Aug. 13, 2012).1 

  Fin a l ly , a  person  may choose to vote on  Elect ion  Day.  Polling places a re 

open  from 6:30 A.M. to 7:30 P .M., “unless there a re voter s wa it ing in  line to cast  

                                                 
1   Du e to th e u rgency of the ca se, the Sixth  Circu it  a llowed the par t ies to cit e direct ly to the dist r ict  
cour t  docket  en t r ies, r a th er  than  prepar ing a  record for  appeal.   The dist r ict  cour t  docket  number  for  
th is case is 2:12-cv-00636.     
 
2   Under  th e Anderson -Bu rdick  ba lancing t est ,  
 

A cour t  consider ing a  cha llenge to a  st a t e elect ion  law must  weigh  “the character  and 
magnitude of th e a sser ted in jury to th e r igh ts protected by th e F ir st  and Fou r teen th  
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their  ba llot s, in  which  case the polls sha ll be kept  open  unt il such  wait ing voters 

have voted.”  Ohio Rev. Code § 3501.32(A).   

   2. The Ohio Code conta ins numerous provisions tha t  offer  specia l 

flexibility and accommodat ions for  “uniformed services voters” and “overseas 

voters.”  The term “uniformed services voter” (herea fter , “military voter”) refers to 

members of the Act ive or  Reserve Components of the uniformed services,  members 

of the Na t iona l Guard or  organized milit ia  who a re “on  act ive sta tus,” and spouses 

or  dependents of any such  individua ls.  Ohio Rev. Code § 3511.01(A), (C)-(D).  The 

term “overseas voter” refers broadly to va r ious ca tegor ies of Ohio residents who a re 

outside the United Sta tes, bu t  sa t isfy the requirements to vote in  Ohio.  Id . 

§ 3511.01(B).    

  Due to a  lengthy ser ies of legisla t ive enactments, amendments, and repea ls, 

Ohio law conta ins two purpor ted deadlines by which  milita ry and overseas voters 

may cast  in -person  absentee votes (different  ru les apply to request s for  absent ee 

ba llot s submit ted by mail).  Sect ion  3511.02(C) echoes the genera l sta tu tory 

deadline for  domest ic civilian  voters, requir ing milit a ry and overseas voters to 

complete in -person  absentee vot ing by 6:00 P .M. on  the Fr iday before Elect ion  Day.  

Sect ion  3511.10, in  cont rast , provides tha t  a  milita ry or  overseas voter  may request  

and cast  an  in -person  absentee ballot  up through Elect ion  Day.    

  Secreta ry Husted issued an  Advisory giving effect  to the deadline set  for th  in  

§ 3511.10, which  was the la ter -enacted sta tu te, to a llow milita ry vot ing dur ing the 

Three-Day Per iod.  S ee Ohio Rev. Code § 1.52 (establish ing a  la st -in-t ime ru le for 

resolving conflict s between sta tu tory provisions).  Under  h is Advisory, “In -person  

absentee vot ing ends a t  6 p.m. the Fr iday before elect ion day for  non -uniformed 

milita ry and overseas voters. . . .  Uniformed and overseas voters may vote in -

person  absentee unt il the close of the polls on  the da te of the genera l or  pr imary 
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elect ion .”  Sec‟y of Sta te J on  Husted, Am. Sub. H.B. 224, Advisory 2011-07 (Oct . 14, 

2011), Dist . Ct . ECF No. 3-8, a t  2 (J uly 17, 2012).    

  Secreta ry Husted la ter  issued Direct ive 2012-35, a llowing in -person  absentee 

vot ing to occur  (for  both  civilian  and milita ry voters) only dur ing weekdays from 

October  2, 2012, through Fr iday, November  2, 2012.  S ee App. 133a        

(Direct ive 2012-35).  In  a  supplementa l br ief to the dist r ict  cour t , Secreta ry Husted 

expla ined tha t  th is Direct ive gave each  cou nty board of elect ions discret ion  over  

whether  to a llow in -person  absentee vot ing by milita ry voters throughout  the 

Three-Day Per iod.  Defs.‟ Resp. to P ls.‟ Suppl. Mem., Dist . Ct . ECF No. 44, a t  2 

(Aug. 17, 2012).   

  B . Low er Cou rt P roceedin gs  
 
   1. P la in t iffs Obama for  America , President  Barack Obama‟s 

pr incipa l campaign  commit tee; the Democra t ic Na t ional Commit tee; and the Ohio 

Democra t ic Par ty brought  th is lawsuit , cla iming that  the Equa l Protect ion  Clause, 

U.S. Const . amend. XIV, § 1, prohibit s the St a te of Ohio from a llowing count ies to 

grant  milit a ry voters and their  families up to t hree ext ra  days for  in -person  

absentee vot ing.  They moved immedia tely for  a  preliminary in junct ion , a rguing 

tha t  “there is no discern ible ra t ional basis,” “no just ifica t ion ,” and “no reason” for 

a llowing members of the milita ry and their  families ext ra  t ime to vote in  person .  

P ls.‟ Mot . for  Prelim. In j. & Mem. of Law, Dist . Ct . ECF No. 2, a t  13 (J uly 17, 2012).  

The dist r ict  cour t  proper ly exercised subject -mat ter  jur isdict ion  over  the case under  

28 U.S.C. § 1331.  

   2. The dist r ict  cour t  granted P la in t iffs‟ Mot ion  for  a  Preliminary 

In junct ion .  App. 36a .  It  began  by holding tha t  the balancing test  set  for th  in  

Anderson v. Celebrezze, 460 U.S. 780 (1983), and Burdick  v. T akushi, 504 U.S. 428  
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(1992), ra ther  than  the “ra t iona l basis” test , governs th is case, App. 48a -50a , despite 

the fact  tha t  the Pla in t iffs were not  a sser t ing a  First  Amendment  cla im .2   

  Applying tha t  ba lancing test , the cour t  decla red, “Pla in t iffs have a  

const itu t iona lly protected r ight  to pa r t icipa te in  the 2012 elect ion —a nd a ll 

elect ions —on an  equa l basis with  a ll Ohio voters, including [milit a ry] voters.”  Id . 

a t  51a .  It  went  on  to sta te tha t , because the Sta te had a llowed the genera l public to 

vote throughout  the Three-Day Per iod in  previous elect ion  cycles, “the injury to 

P la in t iffs” from withdrawing that  pr ivilege “is significant .”  Id .  

  The cour t  then  found tha t  requir ing county elect ion  boards to “accommodate 

in-person  ea r ly vot ing” by the genera l public throughout  the Three-Day Per iod, 

while the boards simultaneously were fina lizing prepara t ions for  Elect ion  Day, 

would not  jeopardize their  ability to prepare adequa tely for  the elect ion .  Id . a t  52a -

53a .  It  a lso held tha t  Secreta ry Husted‟s decision  to give coun t ies discret ion  over  

whether  to a llow milita ry voters to cast  in -person  absentee ba llot s dur ing the 

Three-Day Per iod, ra ther  than  requir ing count ies to do so, showed tha t  the sta te‟s 

in terest  in  facilit a t ing vot ing by milita ry personnel  was “not  . . . st rong.”  Id . a t  55a .    

  The dist r ict  cour t  concluded tha t  the Sta te could not  adequa tely just ify the 

burdens it  placed on  the public‟s r ight  to vote.  It  en tered a  preliminary in junct ion 

sta t ing tha t  “in -person  ea r ly vot ing IS RESTORED on the three days immedia tely 

preceding Elect ion  Day for  a ll eligible Ohio voters.”  Id . a t  58a .  The in junct ion 

added, “This Cour t  ant icipa tes tha t  Defendant  Secreta ry of Sta te will direct  a ll Ohio 

elect ion  boards to main ta in  a  specific, consisten t  schedule on  those three days.”  Id .     

                                                 
2   Under  th e Anderson -Bu rdick  ba lancing t est ,  
 

A cour t  consider ing a  cha llenge to a  st a t e elect ion  law must  weigh  “the character  and 
magnitude of th e a sser ted in jury to th e r igh ts protected by th e F ir st  and Fou r teen th  
Amendmen ts tha t  the pla in t iff seeks to vindica te” aga inst  “the precise in t er ests pu t  
forward by the Sta t e as just ifica t ions for  th e burden  imposed by it s ru le,” taking in to 
considera t ion  “the exten t  to which  th ose in t er ests make it  n ecessary to burden  th e 
pla in t iffs‟ r igh ts.” 

 
App. 9a  (qu ot ing Burd ick , 504 U.S. a t  434).   
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   3. The Sixth  Circuit  a ffirmed the dist r ict  cour t ‟s ru ling, with 

J udges Clay and Hood (sit t ing by designa t ion  from the U.S. Dist r ict  Cour t  for  the 

Eastern  Dist r ict  of Kentucky) join ing the major ity opin ion , and J udge Whit e 

concur r ing in  pa r t  and dissent ing in  pa r t .  The major ity began by holding tha t  the 

Anderson -Burdick  ba lancing test , ra ther  than  the ra t iona l basis t est , applies where 

an  elect ion  law “burden[s] vot ing r ights through the dispara te t rea tment  of voters.” 

App. 8a .  It  found tha t , in  pr ior  elect ions, low-income and minor ity voters were 

dispropor t iona tely likely to have cast  their  ba llot s dur ing the Three -Day Per iod.  Id . 

a t  11a .  P revent ing the public from vot ing dur ing tha t  t imeframe in  fu ture elect ions 

therefore would burden  the fundamenta l r ight  to vote.  Id .  Thus, the cour t  held, the 

Anderson -Burdick  ba lancing test  applies to limita t ions on  in -person  absentee vot ing 

dur ing the Three-Day Per iod.  Id . a t  12a .         

  The cour t  went  on  to hold tha t  the Sta t e lacks a  su fficien t  basis for  limit ing 

in-person  absentee vot ing dur ing the Three-Day Per iod to milit a ry voters.  It  

rejected the a rgument  tha t  elect ion  personnel should be permit ted to focus 

throughout  the Three-Day Per iod on  confirming and fina lizing th eir  prepara t ions 

for  Elect ion  Day, and resolving any last -minute problems tha t  a r ise, ra ther  than  

simultaneously a t tempt ing to manage in -person  absentee vot ing by the genera l 

public.  Id . a t  13a -14a .  The cour t  poin ted out  tha t  the Sta te had a llowed the pu blic 

to vote dur ing the Three-Day Per iod in  the 2008 president ia l elect ion , and did not  

“show[] tha t  any problems a rose as a  resu lt  of the added responsibilit ies of 

administer ing ea r ly vot ing.”  Id . a t  14a .  Thus, the cour t  concluded, “the Sta te has 

not  shown tha t  it s regula tory in terest  in  smooth  elect ion  administ ra t ion  is 

„impor tan t ,‟ much less „su fficien t ly weighty‟ to just ify the burden  it  has placed on  

non-milita ry Ohio voters.”  Id . a t  15a .    

  The cour t  went  on  to hold tha t  the Sta te a lso lacks adequate grounds for  

a t tempt ing to facilit a te in -person  absentee vot ing by members of the milit a ry who 
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live in  Ohio.  It  recognized tha t  milit a ry voters sta t ioned outside the count ry a re 

“dist inct” from most  civilians, and consequent ly may receive “specia l 

accommodat ions.”  Id . a t  17a .  Milita ry voters who live with in  the Sta te, in  cont rast , 

may not  receive specia l t rea tment .    

  The Sixth  Circuit  recognized tha t  milit a ry voters living or  sta t ioned in  Ohio 

“could be suddenly deployed,” but  noted tha t  “any voter  could be suddenly ca lled 

away and prevented from vot ing on Elect ion  Day.  At any t ime, persona l 

cont ingencies like medica l emergencies or  sudden business t r ips could a r ise, and 

police officers, firefighters and other  fir st  responders could be suddenly ca lled to 

serve a t  a  moment ‟s not ice.”  Id .  The Sixth  Circuit  held, “There is  no reason  to 

provide [civilian ] voters with  fewer  oppor tunit ies to vote than  milita ry voters.”  Id .  

It  la ter  reitera ted tha t , “[w]ith  respect  to in -person  vot ing,” milit a ry voter s and 

civilians “a re simila r ly situa ted,” and therefore may not  be t rea ted different ly.  Id .  

  The cour t  therefore a ffirmed the in junct ion , and cla r ified tha t  each  county 

board of elect ions may decide whether  to a llow in -person  absentee vot ing dur ing the 

Three-Day Per iod.  Id . a t  20a .  If a  county chooses to a llow such  vot ing, however , it  

must  be open  to the genera l public, not  just  milit a ry voters.  Id .  

   4. J udge White concur red in  pa r t  and dissented in  pa r t .  Her  

opin ion  revea led the factua l flaws in  the major ity‟s a rgument  tha t  the Sta te‟s 

rest r ict ions on  vot ing dur ing the Three-Day Per iod burdened civilians‟ r ight  to vote.  

She expla ined, “[T]he record clea r ly establishes tha t  [in  a  few previous elect ion  

cycles,] a  significant  num ber  of Ohio voter s found it  most  convenient  to vote a fter  

hours and the weekend before the elect ion .”  Id . a t  25a  (White, J ., concurr ing in  pa r t  

and dissent ing in  pa r t ).  She poin ted out , however , tha t  the pla in t iffs‟ evidence did 

not  “consider  the extent  to which  these voter s would or  could avail themselves of 

other  vot ing opt ions, either  by mail ba llot  or  in -person  absentee ballot  a t  other  

t imes, or  in -person  vot ing on  elect ion  day.”  Id .  “Thus,” J udge White expla ined, “it  
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cannot  be fa ir ly sa id tha t  there was evidence tha t  a  significant  number  of Ohio 

voters will be precluded from vot ing unless weekend and a ft er -hours vot ing is 

restored.”  Id .  

  J udge White fur ther  emphasized, “[N]o case has held tha t  vot ing has to be 

convenient .”  Id . a t  26a .  She caut ioned, however , tha t  the existence of bu rdens on  

the public‟s r ight  to vote could not  be determined “in  the abst ract .”  Id .  She noted 

tha t , following the 2004 elect ion , the Ohio legisla ture had a llowed count ies to 

permit  the public to vote dur ing the Three-Day Per iod, to help ameliora te the 

“unacceptably burdensome situa t ion a t  many Ohio polling sites . . . where, in  some 

count ies, voters were required to stand in  line for  long hours and unt il la te a t  

n ight .”  Id . a t  27a .  In  the 2008 elect ion , approximately 100,000 people took 

advantage of the oppor tunity to vote dur ing the Three-Day Per iod.  Id .  Thus, J udge 

White concluded, the subsequent  amendments prevent ing the public from vot ing 

dur ing tha t  t imeframe a re “proper ly considered as a  burden .”  Id . a t  28a .   

  J udge White a lso adopted the major ity‟s ru ling tha t  “concern  tha t  milit a ry 

voters might  be deployed somet ime between Fr iday evening and elect ion  day” did 

not  suppor t  the Sta te‟s decision  to grant  them ext ra  t ime to cast  in -person  absentee 

ba llot s.  Id . a t  29a .   

 
REASONS FOR GRANTING A STAY AND SUMMARY REVERSAL 

 
 This Cour t  should grant  the pending applica t ion  for  a  stay, which  the 

Milita ry Groups hereby adopt  and join , and summarily reverse the Sixth  Circuit ‟s 

ru ling.  S ee, e.g., Brunner v. Ohio R epublican  Party , 555 U.S. 5, 5-6 (2008) (per  

cur iam).  A stay is appropr ia te when there is “a  reasonable probability tha t  

cer t iora r i will be granted (or  probable jurisdict ion  noted), a  significant  possibility 

tha t  the judgment  below will be reversed, and a  likelihood of ir reparab le ha rm 

(assuming the correctness of the applicant ‟s posit ion) if the judgment  is not  stayed.”  



12 

 

Barnes v. E -S ys., Inc. Group Hosp. Med. & S urgical Ins. Plan , 501 U.S. 1301, 1302 

(1991) (Sca lia , J ., in  chambers); accord  T im es-Picayune Publ’g Corp. v. 

S chulingkam p, 419 U.S. 1301, 1305 (1974) (Powell, J ., in  chambers).  Likewise, a  

circu it  cour t ‟s ru ling is subject  to summary reversa l if it  “runs cont ra ry to well -

set t led pr inciples of const itu t ional law.”  City of Los Angeles v. David , 538 U.S. 715, 

716 (2003) (per  cur iam); see also Maryland  v. Dyson , 527 U.S. 465, 467 n .1 (1999).   

 This Cour t  is likely to grant  cer t iora r i and reverse the judgment  below 

because the Sixth  Circuit ‟s ru ling is cont ra ry to well-set t led pr inciples of 

const itu t iona l law.  The Sixth  Circuit  held tha t  the Equal Protect ion  Clause 

prohibit s the Sta te from a llowing count ies to grant  only milita ry voters up to th ree 

ext ra  days for  in -person  absentee vot ing, because unexpected, la st -minute 

emergencies a lso may prevent  civilians from being a ble to vote on  Elect ion  Day.  

App. 17a .  This holding fla t ly viola tes numerous longstanding lines of th is Cour t ‟s 

precedents holding tha t : 

● a  sta te may offer  specia l vot ing-rela ted protect ions or  reforms to cer ta in  
groups tha t  face ba r r iers to vot ing, wit hout  extending such  protect ions or  
reforms to everyone else who faces comparable difficu lt ies in  vot ing, 
Katzenbach v. Morgan , 384 U.S. 641, 656 (1966); see also Am . Party of T ex. v. 
White, 415 U.S. 767, 795 (1974); 

 
● rest r ict ions on  absentee or  ea r ly vot ing, and a  Sta te‟s decision  to extend 

absentee or  ea r ly vot ing only to members of cer ta in  groups, a re subject  only 
to ra t iona l-basis scru t iny, McDonald  v. Bd . of Election  Com m ’rs , 394 U.S. 
802, 807 (1969); see also O’Brien  v. S k inner , 414 U.S. 524, 530 (1974); White, 
415 U.S. a t  795; Prigm ore v. R enfro, 410 U.S. 919 (1973) (mem.),  

 
● members of the milita ry inherent ly face unique obstacles, rest r ict ions, and 

burdens tha t  ca tegor ica lly dist inguish  them from civilians, regardless of 
where they a re living or  sta t ioned, Middendorf v. Henry, 425 U.S. 25, 38 
(1976); Parker v. Levy, 417 U.S. 733, 743 (1974); Orloff v. Willoughby , 345 
U.S. 83, 94 (1953); and   

 
● a  Sta te may a llow members of the milit a ry to cast  absentee ballot s without  

likewise extending the pr ivilege to a ll other  qua lified voters, Prigm ore, 410 
U.S. 919.    

 
S ee in fra Par t  I.   
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Fur thermore, the fact  tha t  the Sta te previously went  beyond the 

const itu t iona l minimum by offer ing in -person  absentee vot ing to the genera l public 

dur ing the 2008 elect ion  cannot  give the public any heightened const itu t iona l 

in terest  in  reta in ing tha t  pr ivilege, Crawford  v. Board  of Education , 458 U.S. 527, 

540 (1982) (holding tha t  a  Sta te is under  no obliga t ion  to “main ta in  legisla t ion  . . . 

when the Sta te was under  no obliga t ion  to adopt  the legisla t ion  in  the first  place”), 

regardless of whether  cer ta in  demographic groups dispropor t iona tely chose to take 

advantage of tha t  oppor tunity, see App. 4a -5a , 11a -12a; see also Washington  v. 

Davis, 426 U.S. 229, 248 (1976).  Thus, summary reversa l is warranted.  

 Addit iona lly, because the preliminary in junct ion  requires count ies tha t  

permit  milita ry voters to cast  in -person  absentee ballot s dur ing the Three-Day 

Per iod to extend tha t  oppor tunity to the genera l public, a s well, the Sixth  Circuit ‟s 

ru ling crea tes a  st rong incent ive for  count ies to simply prohibit  a ll in -person  

absentee vot ing over  the weekend before Elect ion  Day.  This would inflict  

ir reparable in jury on Act ive Duty milit a ry voters who face the constant  possibility 

of deployment  or  out -of-sta te temporary du ty assignments, a s well a s on  members of 

the Reserves and Guard who could be act iva ted a t  a  moment ‟s not ice to dea l with  

a t tacks such  as the recent  t er ror ism a t  the Benghazi consula te, na tura l disasters, or  

other  emergencies.  S ee, e.g., App. 101a  (discussing the Ohio Nat iona l Guard‟s 

Homeland Response Force, a  570-person  team which  must  respond to a  “chemical, 

biological, radiologica l, nuclea r , or  h igh -yield explosive event” anywhere in  the 

“ent ire Eastern  United Sta tes” within  “6 to 12 hours of receiving an  act ivat ion 

order”).  Thus, the Milita ry Groups a lso have sa t isfied the requirements for  

obta ining a  stay of the preliminary in junct ion .  S ee in fra Par t  II.     
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I. THIS COURT IS  LIKELY TO GRANT CERTIORARI AND  
REVERSE THE J UDGMENT BELOW BECAUSE THE  
SIXTH CIRCUIT’S RULING IS  CONTRARY TO WELL- 
SETTLED P RINCIP LES OF CONSTITUTIONAL LAW. 

 
 A. Th e  S ixth  Circu it  Wron gly  Un derm ined th e   

Ability  of State s  to  Gran t All Military  Voters   
Spec ia l Flexibility  Regardin g  Votin g, in   
Direct  Violation  of Th is  Cou rt’s  P receden ts .  

 
  This Cour t  should grant  a  stay and summary reversa l, because the Sixth  

Circuit ‟s ru ling is a  direct  repudia t ion  of near ly a  century‟s wor th  of Supreme Cour t  

caselaw recognizing tha t  members of the milit a ry a re not  “simila r ly situa ted” with 

civilians.  It  will substant ia lly h inder  S ta tes‟ effor t s to ameliora te the consisten t ly 

low ra tes of vot ing by milita ry per sonnel, and ca lls in to quest ion  the 

const itu t iona lity of the Uniform Milita ry and Overseas Voters Act  (“UMOVA”), 

which  has been  adopted by 10 sta tes. 

   1. The Sixth Circuit ‟s ru ling tha t  members of the milit a ry, un less 

they a re sta t ioned away from home, a re “simila r ly situa ted” with  civilians for  

purposes of in -person  absentee vot ing, is inconsisten t  with  th is Cour t ‟s repea ted 

recognit ion  tha t  the milit a ry is a  separa te societ y whose members a re subject  to 

numerous rest r ict ions and burdens tha t  do not  apply to the public a t  la rge.   

  This Cour t  repea tedly has recognized tha t  “[t ]he milit a ry const itu tes a  

specia lized community governed by a  separa te discipline from tha t  of the civilian.”  

Orloff v. Willoughby, 345 U.S. 83, 94 (1953).  The “differences between the milita ry 

and civilian  communit ies resu lt  from the fact  tha t  „it  is the pr imary business of 

a rmies and navies to fight  or  be ready to fight  wars should the occasion  a r ise.‟”  

Parker, 417 U.S. a t  743 (quot ing United  S tates ex rel. T oth  v. Quarles , 350 U.S. 11, 

17 (1955)); see also Brown v. Glines, 444 U.S. 348, 354 (1980) (“Milita ry personnel 

must  be ready to perform their  duty whenever  the occasion  a r ises.”).  

  Due to such  “unique milit a ry exigencies,” the milit a ry “must  insist  upon a  

respect  for  duty and a  discipline without  counterpar t  in  civilian  life.”  S chlesinger v. 
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Councilm an , 420 U.S. 738, 757 (1975).  It  “regula te[s] a spect s of the conduct  of [it s] 

members . . . which  in  the civilian  sphere a re left  unregula ted.”  Middendorf, 425 

U.S. a t  38.  In  the words of one lower  cour t :  

It  is common knowledge tha t  milit a ry life differs significant ly from 
civilian  life.  Soldiers, Sa ilors and Marines a re not  free to come and go 
as they please.  They do not  make up their  own work hours.  They do 
not  choose the loca t ions of their  jobs.  They do not  choose wha t  clothes 
they will wear  to work, or  even  how they will wear  those clothes. . . .  
Milita ry life —a s a  mat ter  of funct iona lity, necessity and na t ional 
secur ity —is one of regimented, cont rolled, ordered existence. 

 
Dibble v. Fenim ore, 488 F . Supp. 2d 149, 160 (N.D.N.Y. 2006).  As a  resu lt , “[h]ow 

and where [members of the milita ry] conduct  their  lives is dicta ted by the 

government .”  Bush v. Hillsborough Cnty. Canvassing Bd., 123 F . Supp. 2d 1305, 

1307 (N.D. Fla . 2000). 

  The undisputed record evidence in  th is case bears out  these holdings.  

Members of the milit a ry living in  Ohio, regardless of the component  to wh ich  they 

belong —Act ive, Reserve, or  Na t iona l Guard —m ay lea rn  only a  few days before 

Elect ion  Day tha t  they a re being deployed, mobilized, or  sen t  on  temporary duty 

assignment .  App. 100a -01a , ¶ ¶  6, 8-9 (Decla ra t ion  of Colonel Duncan D. Aukland);               

id . 111a -12a, ¶  15 (Decla ra t ion  of Rober t  H. Carey, J r .); id . 118a-19a, ¶ ¶  9-12 

(Decla ra t ion  of Rear  Admira l (Ret .) J ames J . Carey).  Members of the milit a ry who 

reasonably had been  planning to vote on  Elect ion  Day instead may find themselves 

being reloca ted across t he sta te, across the na t ion , or  a round the wor ld, without  

enough t ime to request  an  absentee ba llot  by mail.   

  The uncont radicted record evidence a lso establishes tha t , when a  member  of 

the milit a ry is unexpectedly deployed, mobilized, or  sen t  on  a  temporary duty 

assignment , it  often  imposes t remendous burdens on  the remain ing spouse to make 

new a rrangements on  shor t  not ice for  ch ildcare, bill payments, t ranspor ta t ion , and 

even  civilian  employment , which  can  prevent  h im or  her  from being able to vote on  

Elect ion  Day.  App. 119a -20a , ¶  13 (Decla ra t ion  of Rear  Admira l (Ret .) Carey); see 
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also id . 101a , ¶  12 (Decla ra t ion  of Colonel Aukland) (not ing tha t  “prepara t ions” for 

deployment  or  t emporary duty assignments “can  and often  do impose significant  

burdens on  a  servicemember‟s family, a s well”).    

  Despite th is Cour t ‟s precedents and the evidence in  th is case, however , the 

Sixth  Circuit  held tha t , “[w]ith  respect  to in -person  vot ing,” milit a ry voters and 

civilians “a re simila rly situa ted,” and therefore may n ot  be t rea ted different ly.  App. 

18a .  The cour t  emphasized tha t  “any voter  could be suddenly ca lled away and 

prevented from vot ing on  Elect ion  Day” due to “medical emergencies,” “business 

t r ips,” or  job-rela ted cont ingencies.  Id . a t  17a .   Thus, the cour t  concluded, milit a ry 

voters cannot  be given  addit iona l flexibility for  in -person  vot ing beyond tha t  

available to the genera l public.  Id . a t  18a .    

  This ru ling is squarely cont ra ry to th is Cour t ‟s recognit ion  tha t  the milit a ry 

is a  separa te society whose members play a  cr it ica l role in  defending the count ry 

and a re subject  to un ique burdens.  Members of the milit a ry, regardless of where 

they live or  a re sta t ioned, ca tegor ica lly cannot  be considered “simila r ly situa ted” 

with  civilians.  Also, the lower  cour t ‟s ru ling effect ively crea tes two const itu t ional 

classes of milita ry voters —t hose sta t ioned out -of-sta te or  overseas, who may be 

given  addit iona l flexibility in  vot ing, id . a t  17a-18a , and those sta t ioned or  living in  

their  home jur isdict ions, who must  be t rea ted like civilians, id . a t  18a .   

   2. The Sixth  Circuit ‟s ru ling a lso cont ravenes th is Cour t ‟s 

longstanding pr inciple tha t  a  “reform measure a imed a t  elimina t ing an  exist ing 

barr ier  to the exercise of the franchise” tha t  h inders cer ta in  groups of voters, such  

as milit a ry voters, is “not  invalid under  the Const itu t ion  because it  might  have gone 

fa r ther  than  it  did” by helping other  groups, a s well.  Katzenbach v. Morgan , 384 

U.S. 641, 657 (1966); see also White, 415 U.S. a t  795 (holding tha t , if a  Sta te 

“permit [s] absentee vot ing by some classes of voters,” the Equa l Protect ion  Clause 

does not  en t it le “other  classes of otherwise qua lified voters” to a lso cast  absentee 
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ba llot s unless they a re “in  simila r  circumstances”).  The fact  tha t , broadly speaking, 

unexpected developments may occur  in  anyone‟s life does not  render  

unconst itu t iona l the Sta te‟s effor t  to specifica lly address the unique r isks, 

cont ingencies, and rest r ict ions tha t  milit a ry personnel face.    

  This Cour t  implicit ly recognized the need to give milit a ry personnel specia l 

flexibility in  vot ing in  Prigm ore v. R enfro, 410 U.S. 919 (1973) (summarily a ffirming 

356 F . Supp. 427 (N.D. Ala . 1972) (three-judge panel)).  The pla in t iff brought  an 

Equa l Protect ion  cla im cha llenging an  Alabama law that  a llowed only Act ive Duty 

members of the milit a ry and their  spouses, a s well a s cer ta in  other  classes of 

people, to cast  absentee ba llot s.  S ee Prigm ore, 356 F . Supp. a t  429.  After  holding 

tha t  the ra t iona l basis t est  was the proper  standard, id . a t  432, the three-judge 

dist r ict  cour t  concluded tha t  the law crea ted “neither  an  invidious [n]or  suspect  

discr imina t ion  or  classifica t ion ,” and rejected the Equa l Protect ion  cha llenge, id . a t  

433.  This Cour t  summarily a ffirmed.  Prigm ore, 410 U.S. 919 (1973).  The Sixth 

Circuit , however , dismissed th is case as ir relevant , due to th is Cour t ‟s subsequent  

development  of the Anderson -Burdick  t est .  App. 12a .  

   3.  The Sixth  Circuit ‟s ru ling will make it  much more difficu lt  for  

Sta tes to comprehensively address the persisten t  problem of low vot ing ra tes by 

milit a ry personnel.  In  the 2008 elect ion cycle, on ly 54% of act ive duty milit a ry 

members voted, see Dep‟t  of Def., Federa l Vot ing Assistance P rogram, Eighteenth 

Repor t : 2008 Post  Elect ion  Survey Repor t , a t  v (March  2011),3 while only 29% did so 

dur ing the 2010 cycle, see Dep‟t  of Def., Federa l Vot ing Assistance Program, 2010 

Post  Elect ion  Survey Repor t  to Congress , a t  iv (Sept . 2011).4  Under  the Sixth  

Circuit ‟s ru ling, milita ry personnel sta t ioned or  living with in  the United Sta tes may 

                                                 
3   Available at h t tp://www.fvap.gov/resources/media /18threpor t .pdf (last  r efer enced Oct . 12, 2012).   
 
4   Available at  h t tp://www.fvap.gov/resources/media /2010repor t .pdf (la st  r efer enced Oct . 12, 2012).  
 

http://www.fvap.gov/resources/media/18threport.pdf
http://www.fvap.gov/resources/media/2010report.pdf
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not  be granted specia l flexibility or  considera t ion  in  vot ing.  This will severely 

hamper  the efficacy of sta te and federa l programs a imed a t  bolster ing milit a ry 

vot ing ra tes, and reduce vot ing oppor tunit ies for  the very people whose sacr ifices 

help sa feguard the r ight  to vote for  the rest  of us.   

   4. Perhaps most  significant ly, the Sixth  Circuit ‟s ru ling a lso would 

require the inva lidat ion  of key provisions of the Uniform Milita ry and Overseas 

Voters Act  (“UMOVA”),5 which  has been  enacted in  substant ia l pa r t  by 10 sta tes.6  

UMOVA, like the Ohio Code, applies equa lly to a ll members of the Act ive and 

Reserve Components, a s well a s members of the Nat ional Guard and sta te milit ia  

“on act iva ted sta tus,” regardless of where they a re living or  sta t ioned.  Uniform 

Milita ry & Overseas Vot ing Act , § 2(1)(A)-(B), (9) (2010); see also id . § 2 cmt . (“[T]he 

act ‟s coverage of uniformed service voters is based on  a  voter ‟s sta tus as an  act ive 

member  of one of the defined services, whether  or  not  the voter  is absent  from the 

place of vot ing.”).  

  UMOVA offers a ll milit a ry voters specia l considera t ion  and assistance in  

vot ing in  a  wide var iety of ways, such  as by: 

●  a llowing them to request  voter  regist ra t ion  mater ia ls and absentee ba llot s 
elect ronica lly, id . §§ 4(c), 6(c), 7(c);  
 
●  requir ing elect ion  officia ls to t ransmit  voter  regist ra t ion  applica t ions, 
absentee ballot  request  forms, and blank absentee ba llot s to milit a ry voters 
elect ronica lly, if requested, id . §§ 4(c), 6(c), 7(c), 9(b);  
 
●  a llowing milita ry voters to use the federa l postca rd applica t ion  to register  to 
vote and request  absentee ba llot s, id . §§ 6(a ), 8(a )-(b), and the federa l wr ite-in  
absentee ballot  to cast  their  votes, id . §§ 6(b), 11;  
 
 

                                                 
5  Available at ht tp://www.uniformlaws.org/shared/docs/milita ry%20and%20over seas%20voters/ 
umova_fin a l_10.pdf (la st  r efer enced Oct . 12, 2012).  
 
6  S ee Colo. Rev. Sta t . §§ 1-8.3-101 to 1-8.3-119; D.C. Code §§ 1-1061.01 to 1-1061.20; Nev. Rev. Sta t . 
§§ 293D.010 to 293D.540; N.C. Gen . Sta t . §§ 163-258.1 to 163-258.20; N.D. Cent . Code §§ 16.1-07-18 
to 16.1-07-33; 26 Okla . St a t . §§ 14-136 to 14-155; Utah  Code §§ 20A-16-101 to 20A-16-506; Va . Code 
Ann. §§ 24.2-451 to 24.2-470; see also 2012 Cal. Sta t . ch . 744; 2012 Haw. Act  226. 
 

http://www.uniformlaws.org/shared/docs/military%20and%20overseas%20voters/%20umova_final_10.pdf
http://www.uniformlaws.org/shared/docs/military%20and%20overseas%20voters/%20umova_final_10.pdf
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●  requir ing elect ion  officia ls to t ransmit  absentee ba llot s to milita ry voters 45 
days pr ior  to the elect ion  (unless the jur isdict ion  obta ins a  waiver  under  the federa l 
Milita ry and Overseas Voter  Empowerment  Act , 42 U.S.C. § 1973ff-1(g)(2)), 
UMOVA, § 9(a );  
 
●  requir ing Sta tes to establish  “elect ronic free-access system[s]” to a llow 
milita ry voters to “determine by telephone, elect ronic mail, or  In ternet” whether  
their  request  for  an  absentee ba llot  was “received and accepted,” and whether  their  
completed absentee ba llot  “has been  received and the cu rrent  st a tus of the ba llot ,” 
id . § 14; 
 
●  requir ing Sta tes to accept  and count  a  wr ite-in  vote from a  milit a ry voter , 
even  if it  conta ins “an  abbrevia t ion , misspelling, or  other  minor  va r ia t ion  in  the 
form of the name of a  candida te or  a  polit ica l pa r ty,” id . § 17(a);  
 
●  elimina t ing nota r iza t ion  requirements and limit ing authent ica t ion 
requirements for  a ll elect ion -rela ted submissions by milita ry voters, id . § 17(b); and  
 
●  crea t ing a  pr iva te r ight  of act ion  to enforce these r ights, id . § 18(1).  
 
  Under  the Sixth  Circuit ‟s ru ling, a  Sta te may extend specia l flexibility to 

“milita ry and overseas voters [who] a re absent  from their  vot ing jur isdict ions.”  

App. 18a  (emphasis in  or igina l).  According to the cour t , milit a ry personnel and 

their  families living in  their  home jur isdict ions “a re simila r ly situa ted” with  civilian  

voters, and therefore may not  be given  specia l accommodat ions.  Id .  UMOVA—

which  gives milita ry voters specia l oppor tunit ies to vote, regardless of where they 

live —t herefore would be unconst itu t iona l.  This Cour t  should not  countenance such  

a  dangerous preceden t .   

  Thus, the Sixth  Circu it ‟s ru ling in  th is case not  only direct ly viola tes severa l 

well-established precedents of th is Cour t , see McDonald  v. Bd . of Election  Com m ’rs, 

394 U.S. 802, 807 (1969); Katzenbach , 384 U.S. a t  657-58; Prigm ore, 410 U.S. 919, 

but  a lso makes it  substant ia lly ha rder  for  Sta tes to facilita te vot ing by members of 

the milita ry and their  families living or  sta t ioned where they a re registered to vote, 

and likely would require UMOVA‟s inva lida t ion .  A stay and summary reversa l, or  

cer t iora r i, is necessa ry to sa feguard the vot ing r ights of the millions of members of 

the Armed Forces defending th is Na t ion ‟s freedom, regardless of where they live.   



20 

 

B. Th e  S ixth  Circu it  Wron gly  Disregarded Th is  Cou rt’s   
Ru lin gs  an d Establish ed a  Far-Reach ing New  P receden t  
By Holdin g Th at Lim itation s  on  Absentee  an d Early  Voting  
May Bu rden  th e  Fun dam en tal Con stitu tion al Right to  Vote .    

 
  The Sixth Circuit ‟s reasoning and holding a lso has impor tan t  ramifica t ions 

fa r  beyond the specific context  of milit a ry vot ing.  This Cour t  repea tedly has held 

tha t  the fundamenta l const itu t ional r ight  to vote does not  ext end to absentee or  

ea r ly vot ing.  S ee, e.g., McDonald , 394 U.S. a t  807 (dist inguish ing between “the 

r ight  to vote,” which  is const itu t iona lly protected, and the “cla imed r ight  to receive 

absentee ba llot s”); see also Crawford  v. Marion  Cnty. Election  Bd., 553 U.S. 181, 209 

(2008) (Sca lia , J ., concurr ing) (“Tha t  the Sta te accommodates some voters by 

permit t ing (not  requ ir ing) the cast ing of absentee or  provisiona l ballot s, is an 

indulgence —n ot  a  const itu t ional impera t ive tha t  fa lls shor t  of wha t  is required.”); 

O’Brien  v. S k inner, 414 U.S. 524, 536 (1974) (Blackmun, J ., dissent ing) (“The Sta te, 

a fter  a ll, a s a  mat ter  of const itu t iona l requirement , need not  have provided for  any 

absentee regist ra t ion  or  absentee vot ing.”).  And a  sta te‟s decision  to a llow absentee 

or  ea r ly vot ing dur ing one elect ion  cycle does not  give the public a  grea ter  

const itu t iona l r ight  to demand such  flexibility in  subsequent  elect ions. S ee 

Crawford  v. Bd . of Educ., 458 U.S. 527, 535, 539-40 (1982).  

  Consequent ly, rest r ict ions on  the ava ilability of absentee ballot s do not  

“deny . . . the exercise of the franchise,” and sta te laws tha t  permit  only cer t a in 

groups of voter s to pa r t icipa te in  absentee vot ing —whether  in -person  or  by mail —

are subject  only to ra t iona l-basis scru t iny.7  McDonald , 394 U.S. a t  807; Prigm ore v. 

R enfro, 410 U.S. 919 (1973), affirm ing 356 F . Supp. 427 (N.D. Ala . 1972) (three-

judge panel) (applying ra t ional basis review to sta tu te a llowing only Act ive Duty 

milit a ry members and cer ta in  other  groups of voters to cast  absentee ba llot s); 

White, 415 U.S. a t  795 (holding tha t  a  sta te is required only to avoid “a rbit ra ry 

                                                 
7   Unless, of cour se, th e law uses a  su spect  cla ssifica t ion .   
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discr imina t ion” in  “permit t ing absentee vot ing by some classes of voters and 

denying the pr ivilege to other  classes of otherwise qua lified voters”); see also 

Clem en t v. Fashing, 457 U.S. 957, 966 (1982) (not ing tha t  the McDonald  Cour t  did 

not  use “heightened” scru t iny in  it s  Equal Protect ion  analysis of absentee-vot ing 

rest r ict ions); O’Brien , 414 U.S. a t  530 (applying ra t ional-basis scru t iny of 

geographic rest r ict ions on  absentee ballot s for  pret r ia l deta inees).    

  The Sixth Circuit , in  cont rast , held tha t  the Sta te burdened civilians‟ 

fundamenta l r ight  to vote by a llowing only milita ry voters to cast  in -person  

absentee ballot s dur ing the Three-Day Per iod.  App. 12a .  Consequent ly, the cour t  

applied the ba lancing test  set  for th  in  Anderson  v. Celebrezze, 460 U.S. 780 (1983), 

and Burdick  v. T akushi, 504 U.S. 428 (1992), for  reviewing elect ion  laws that  

burden  const itu t iona l r ights, ra ther  than the “ra t iona l basis” test , and concluded 

tha t  Ohio‟s rest r ict ion  is unconst itu t iona l.  In  doing so, the Sixth  Circuit  followed 

the lead of the U.S. Cour t  of Appea ls for  the Second Circuit  in  Price v. N ew Y ork  

S tate Board  of Elections, 540 F .3d 101, 107-10 (2d Cir . 2008), in  which  the cour t  

held tha t  a  Sta te‟s refusa l to a llow people to vote by absentee ba llot  in  races for 

county polit ica l pa r ty commit tees burdened the public‟s r ight  to vote.  Applying the 

Anderson -Burdick  ba lancing test , id . a t  108, the Second Circuit  inva lida ted the 

prohibit ion  on  absentee vot ing, id . a t  112.   

  These cases not  only fla t ly cont radict  th is Cour t ‟s preceden ts concern ing 

absentee vot ing, but  a lso conflict  with  the Seventh  Circuit ‟s reasoning and ru ling in  

Griffin  v. R oupas, 385 F .3d 1128 (7th  Cir . 2004).  The Griffin  Cour t  upheld an  

Illinois law a llowing only cer ta in  groups of voters to cast  absentee ba llot s  in  

advance of Elect ion  Day, despite the pla in t iffs‟ cla im tha t  other  voters —su ch  as 

“emergency room and other  medica l personnel,” “persons who work two jobs,” and 

“those who a re ca r ing for  a  sick or  disabled family member”—cannot  t ravel to the 

polls on  Elect ion  Day and will “lose their  vote if they can‟t  vote by absentee ba llot .”  
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Id . a t  1130-31.  Although the Seventh  Circuit  cited Burdick , 504 U.S. a t  438-42, it  

ru led tha t  the pla in t iffs did not  have a  const itu t ional r ight  to vote by absentee 

ba llot , id . a t  1130, rejected their  Equa l Protect ion  cla im, id . a t  1132, and did not  

find tha t  the rest r ict ions a t  issue burdened anyone‟s r ights.  S ee also Prigm ore, 410 

U.S. 919 (a ffirming ru ling upholding the const itu t iona lity of a  sta te law a llowing 

only cer ta in  groups of voters to cast  absentee ba llot s).       

  The Sixth  Circuit ‟s holding tha t  rest r ict ions on  in -person  absentee vot ing 

burden  the fundamenta l const itu t iona l r ight  to vote , and a re therefore subject  to the 

Anderson -Burdick  ba lancing test , a lso ca lls in to quest ion  the excuse-based absentee 

vot ing laws of 15 sta tes.8  Few, if any, of these sta tu tes could withstand the level of 

heightened scru t iny to which  the Sixth  Circuit  subjected Ohio‟s a r rangement .  

Indeed, the Ohio plan  is even  less concern ing than  most  other  sta tes‟ absentee 

vot ing sta tu tes, since it  a llowed the public to cast  in -person  absentee ba llot s for  

23 days, submit  absentee ba llot s  by mail for  35 days, and vote in  per son  on  Elect ion  

Day.  The not ion  tha t  grant ing milit a ry voters an  ext ra  th ree days to cast  in -person  

absentee ballot s burden s the fundamenta l r ight  to vote is both  implausible, and a  

dramat ic depar ture from th is Cour t ‟s vot ing r ights jur isprudence tha t  would 

undermine the elect ion  laws of near ly a  th ird of the Sta tes in  the coun t ry.   

  Thus, the Sixth  Circu it ‟s lega l standard, reasoning, and holdings a re r iddled 

with  er rors tha t  direct ly viola te th is Cour t ‟s longstanding precedents .  It s ru ling 

will undermine both  milita ry vot ing in  Ohio and other  sta tes‟ effor t s to protect  

milit a ry voters through measures such  as UMOVA, and calls in to quest ion  the 

const itu t iona lity of excu se-based absentee vot ing laws. Summary reversa l is 

warranted.   

                                                 
8  Ala . Code § 17-11-3; Conn . Gen . Sta t . § 9-135; Del. Code Ann. t it . 15, § 5502; Ky. Rev. Sta t . Ann . 
§§ 117.075, 117.077, 117.085; Mass. Gen . Laws ch . 54, §§ 86, 91A; Mich . Comp. Laws §§ 168.758, 
168.759; Minn . Sta t . § 203B.02; Miss. Code Ann. § 23-15-713; Mo. Rev. Sta t . § 115.277; N.H. Rev. 
Sta t . Ann . § 657:1; N.Y. Elect ion  Law § 8-400; 25 Pa . Con s. Sta t . § 3302; R.I. Gen . Laws § 17-20-2; 
S.C. Code Ann. § 7-15-320; Va . Code Ann. § 24.2-700. 
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II. ALLOWING THE P RELIMINARY INJ UNCTION TO REMAIN  
IN FORCE FOR THE UP COMING ELECTION WILL CAUS E  
IRREP ARABLE INJ URY TO OHIO MILITARY VOTERS  

 
 The Sixth Circuit ‟s ru ling a lso is likely to cause ir reparable in jury to milit a ry 

voters in  Ohio.  The preliminary injunct ion , a s in terpreted by the Sixth  Circuit , 

presents count ies with  a  sta rk choice —either  open  the floodga tes to in -person  

absentee vot ing by everyone over  the Three-Day Per iod, or  prohibit  it  en t irely.  

App. 20a .  A handful of count ies expressed willingness in  the lower  cour t s to open  

vot ing dur ing tha t  t imeframe to the genera l public.  It  is highly likely, however , 

tha t  many count ies which  would have been  willing to a llow their  milit a ry voters to 

cast  in -person  absentee ballot s over  the weekend before Elect ion  Day will instead 

opt  to en t irely discont inue vot ing dur ing tha t  per iod.  This will reduce vot ing 

oppor tunit ies for  milit a ry personnel, especia lly for  those who are subject  to la st -

minute deployment , act iva t ion , or  t emporary duty assignment  orders.  S ee, e.g., 

id . 101a  (discussing the Ohio Nat ional Guard‟s Homeland Response Force, a  570 -

person  team which  must  respond to a  “chemica l, biological, radiological, nuclea r , or  

h igh-yield explosive event” anywhere in  the “ent ire Eastern  United Sta tes” within 

“6 to 12 hours of receiving an  act iva t ion  order”).    

 County elect ion  officia ls a re “ext r emely busy” throughout  the Three-Day 

Per iod and must  fu lfill a  wide range of “key tasks” to ensure tha t  polling places 

across the sta te a re prepared to process millions of voters tha t  following Tuesday.  

App. 105a , ¶  11 (Decla ra t ion  of Mat thew M. Damschroder).  For  example, completed 

absentee ballot s must  be processed, and the voter  regist ra t ion  rolls upda ted, so tha t  

voters‟ records reflect  whether  they a lready have cast  their  ba llots.  Id . a t  105a -06a , 

¶ ¶  13-14, 19.  County boards a lso must  confirm tha t  each  polling loca t ion  has 

“sufficien t  ballot s, inst ruct ion  ca rds , regist ra t ion  forms, poll books, t a lly sheets, 

wr it ing implements, and other  supplies necessa ry for  the cast ing and count ing of 
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ba llot s,” as well a s sufficien t  provisiona l ba llot s and provisiona l ba llot  envelopes.  

Id . a t  106a , ¶ ¶  15-16.   

 Boards a lso a re responsible for  set t ing up “polling loca t ions with  vot ing 

equipment , t able[s], cha irs, and proper  signage,” while a lso ensur ing tha t  any 

necessa ry modifica t ions a re made to ensure tha t  the polling loca t ions a re 

handicapped-accessible.  Id . ¶ ¶  17-18.  Addit iona lly, elect ion  officia ls must  “handle 

any last -minute issues tha t  a r ise, including . . . moving a  polling place in  the event  

of an  emergency, [and] replacing poll workers who a re unable to serve a t  the la st  

minute.”  Id . ¶  20.  A la rge county may have as many as 500 polling loca t ions, and 

thousands of poll workers, to coordina te.  Id . ¶  21.   

 For  these reasons, according to Deputy Secreta ry of Sta te and Sta te Elect ions 

Director  Mat thew M. Damschroder , “[a ]llowing a ll persons who wish  to vote 

absentee in  person  dur ing the three days immedia tely preceding Elect ion  Day could 

make it  much more difficu lt  for  the boards of elect ions to prepare for  Elect ion  Day.”  

Id . ¶  22.  Conversely, giving cou nt ies the discret ion  to a llow milita ry voters, their  

families, and overseas cit izens to cast  in -person  absentee votes over  the three days 

before Elect ion  Day “will not  in ter fere with  board of elect ions prepara t ions ,” because 

the number  of such  people who would take advantage of tha t  oppor tunity likely 

“would be rela t ively small.”  Id . a t  107a , ¶  24.   

Thus, many count ies tha t  would welcome milita ry voters dur ing the Three -

Day Per iod reasonably can  be expected to end in -person  absentee vot ing over  the 

weekend before Elect ion  Day, ra ther  than  opening it  to the genera l public.  S ee App. 

43a  (not ing tha t  “an  est imated 93,000 Ohio voters in  the 2008 president ia l elect ion” 

voted dur ing the three days before Elect ion  Day).  This would ir reparably in jure 

milit a ry voters who a re a t  r isk of sudden deployment , act iva t ion, or  t emporary duty 

assignments.  This Cour t  therefore should stay the Sixth  Circuit ‟s ru ling.    
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ALTERNATIVE REQUEST TO TREAT THE MILITARY  
GROUP S’ AP P LICATION AS A P ETITION FOR CERTIORARI 

 
  In  the event  th is Cour t  denies the applica t ions for  a  stay and summary 

reversa l of the Sixth  Circuit ‟s ru ling, it  should t rea t  th is filing as a  Pet it ion  for  

Cer t iora r i and consider  th is case on  the mer it s.  S ee, e.g., Brentwood Acad. v. T enn. 

S econdary S ch . Ath letic Ass’n , 528 U.S. 1153, 1153 (2000) (mem.) (“The motion  of 

pet it ioner  for  summary reversa l is denied.  Pet it ion for  wr it  of cer t iora r i to the 

United Sta tes Cour t  of Appea ls for  the Sixth  Circuit  granted.”); S halala v. S chaefer, 

509 U.S. 292, 295 (1993) (expla in ing tha t  the Cour t  refused to summarily reverse 

the Cour t  of Appea ls, bu t  never theless granted cer t iora r i).   

  The dist r ict  cour t ‟s preliminary injunct ion , App. 57a -58a , will h inder 

indefin itely the Sta te‟s effor t s to facilit a te vot ing by military personnel.  As 

discussed ea r lier , while a  few count ies apparent ly a re willing to open  the floodga tes 

to in -person  absentee vot ing by the genera l public throughout  the Three -Day Per iod 

in  fu ture elect ions, most  count ies a re unlikely to under take tha t  burden  while 

simultaneously a t tempt ing to fina lize their  prepara t ions for  Elect ion  Day.  Thus, 

the Sixth  Circuit ‟s a ll-or -noth ing approach  is likely to leave most  milit a ry voters 

throughout  the Sta te with  no way to vote if they a re deployed, act iva ted, or  sen t  on  

temporary duty assignment  in  the days leading up to fu ture elect ions.  

Fur thermore, a s discussed above, the ru ling is a  dangerous precedent  tha t  renders 

UMOVA la rgely unconst itu t ional, and calls in to quest ion  the validity of excuse -

based absentee vot ing la ws.  This Cour t  should grant  cer t iora r i to reinforce the 

r ights of milit a ry voters and cla r ify the const itu t ional sta tus of absentee and ea r ly 

vot ing.  Cf. App. 12a  (holding tha t  rest r ict ions on  the availability of absentee vot ing 

oppor tunit ies burden  the fundamenta l const itu t ional r ight  to vote); Price, 540 F .3d 

a t  109 (same).   
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CONCLUSION  
 
  For  these reasons, th is Cour t  should grant  a  stay of the preliminary 

in junct ion  and summarily reverse the Sixth  Circuit ‟s ru ling.  In  the a lterna t ive, this 

Cour t  should t rea t  th is filing as a  Pet it ion  for  Cer t iora r i and issue a  wr it  of 

cer t iora r i so tha t  it  can  consider  th is case on  the mer it s .   
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  /s/ Michael T. Morley 
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