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NEW ARGUMENTS OF RESPONDENTS ADDRESSED 
 

 

 

PETITION ISSUE II:   

 

WHETHER THIS COURT DECISION IN PADILLA V. KENTUCKY REQUIRES DEFENSE 

COUNSEL TO EXPLICITLY WARN DEFENDANTS OF THE THEIR AUTOMATIC 

DEPORTATION STATUS? 

 

A. Mr. Diaz was prejudiced by counsel’s failure to fully and accurately advise 

him of the immigration consequences of his conviction by guilty plea 

because: 

 

a. Mr. Diaz’s understanding of the immigration consequences of 

pleading to a drug felony was, at best, incomplete 

 

b. Although Mr. Diaz’s family had overstayed their initial visas, but for 

his conviction, Mr. Diaz would have been eligible for lawful status 

because his mother had obtained a U-Visa. 
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No. 11-9831 
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 __________________________________________________ 

 

 

Defendant respectfully requests that this Court grant the petition for writ of 

certiorari, seeking review of the decision of the Wyoming Supreme Court, entered on 

October 28, 2011, denying Mr. Diaz’s petition for writ of certiorari and dismissing his 

motion to withdraw his plea.  
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ARGUMENT 

 

PETITION ISSUE II:  WHETHER THIS COURT DECISION IN PADILLA V. KENTUCKY REQUIRES 

DEFENSE COUNSEL TO EXPLICITLY WARN DEFENDANTS OF THE THEIR AUTOMATIC 

DEPORTATION STATUS? 

 

I. Mr. Diaz was prejudiced by counsel’s failure to fully and accurately advise 

him of the immigration consequences of his conviction by guilty plea 

 

a. Mr. Diaz was prejudiced by being forced to make a decision based upon an 

understanding of the immigration consequences of pleading to a drug felony 

that was, at best, incomplete 

 

 Respondent suggests that this case is not an ideal vehicle for clarifying counsel’s 

obligations pursuant to Padilla v. Kentucky, 559 U.S. ---, 130 S. Ct. 1473 (2010),  

because there are factual issues about how much Mr. Diaz was aware of the potential 

immigration consequences of a conviction by guilty plea.  Respondent’s Brief at 6-8.  

The factual issues Respondent identifies underscore why this is a perfect vehicle for 

resolving the extent of counsel’s obligations. 

 There is no dispute that Mr. Diaz’s testimony is not a model of clarity about the 

extent of his knowledge of the deportation/removal consequences of pleading to a drug 

delivery-related offense.   The same can be said of the testimony of his counsel, Mr. 

Brown.  That is precisely the problem.  Mr. Diaz was pleading guilty to a felony 

involving delivery of a controlled substance.  The immigration consequences of such a 

conviction are clear and unequivocal.  Conviction of such a drug felony makes an 

individual automatically deportable without even a full hearing.  See 8 U.S.C. § 

1101(a)(43)(B) (defines aggravated felon to include person convicted of drug trafficking 
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offense); id. at § 1228(a) (describes expedited removal proceedings for non-permanent 

resident alien aggravated felons); id. at § 1228(b)(1) (non-permanent resident alien 

aggravated felons subject to expedited removal proceedings); id. at § 1228(c) (aggravated 

felon aliens conclusively presumed deportable).   Moreover, if an alien is not a permanent 

resident, and is classified as an aggravated felon, he is not eligible for any discretionary 

relief from removal.  See 8 § 1228(b)(5).  Thus, upon conviction, Mr. Diaz was going to 

get deported—there were no ifs, ands, or buts about it.  Counsel’s advice, and Mr. Diaz’s 

understanding indicated that both harbored a belief that there was a possibility, even if 

only a remote one, that this result (removal) could be avoided if Mr. Diaz received a 

sentence of less than one year.  Indeed, Respondent appears to operate under the same 

mistaken understanding as Mr. Diaz’s counsel – that there is no difference between 

telling someone he could get deported and telling him he will be deported. 

 Perhaps the most telling evidence that Mr. Diaz was not given full and correct 

information is one statement by defense counsel which Respondent has not referenced.  

Defense counsel told the trial judge at sentencing, in Mr. Diaz’s presence: 

Mr. Diaz, Jose's father, Byron has consulted the immigration officials and I 

guess it's our understanding that less than a year is the operative number. If we can 

keep things under a year, you know, 364 days then it significantly effects what's 

going to happen. 

 

I have talked with an immigration attorney also and that's kind of my 

understanding. With any kind of drug case there's no guarantee, but it has to be 

less than a year is kind of the operative number and six months actually in jail is 

kind of an operative number. 

 

[A303].  This reflects an incorrect understanding of immigration law.  For a drug-related 

felony, the length of sentence is irrelevant to whether the conviction will be a basis for 
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automatic removal.  See 8 U.S.C. § 1227(a)(2)(A)(iii); id. at § 1227(a)(2)(B)(i); compare 

id. at § 1227(a)(2)(A)(i) (alien is removable if convicted of a crime of moral turpitude 

and sentence of more than one year is imposed).  That counsel was willing to make this 

incorrect representation to the court sent the message to Mr. Diaz that counsel believed it 

was true.  

The question Mr. Diaz has asked this Court to resolve is whether counsel can 

satisfy his duty to his client by telling the client he is ―subject to deportation,‖ i.e., might 

be deported, when the accurate legal advice is that the client will be deported.  In this 

case, while the precise advice given to Mr. Diaz is not entirely clear, it is clear that Mr. 

Diaz did not fully understand that upon pleading guilty he would be automatically 

deported.  The prejudice from such misinformation is obvious, particularly in a case like 

Mr. Diaz’s.  Where, as here, the offense itself was likely only to result in probation, it 

easily could seem worth the risk to plead guilty and hope you can avoid deportation by 

receiving a short sentence.  If the result of a plea is definitely and automatically going to 

be deportation, regardless of the likely length of the sentence, the calculus is entirely 

different, and weighs heavily against taking the plea. 

 

b. Although Mr. Diaz’s family had overstayed their initial visas, but for his 

conviction, Mr. Diaz may have been eligible for lawful status because his 

mother had obtained a U-Visa. 

 

Respondent also argues that even if counsel’s advice was not entirely accurate, or 

was incomplete, Mr. Diaz was not prejudiced because he could have been deported in any 

event as an illegal alien.  (Respondent’s Brief at 8).  There is no dispute that, at the time 
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of his plea, Mr. Diaz did not have lawful status in the United States.  As a child he 

entered with his family on a tourist visa, but his family remained long after their visas 

expired.  [See A103].  Respondent claims ―Mr. Diaz was already subject to deportation 

before he pled guilty,‖ so the guilty plea did not change his situation.  (Respondent’s 

Brief at 9).  Respondent, however, makes the same critical mistake that Mr. Diaz’s 

counsel did:  failing to recognize that there is a world of difference between being 

―subject to‖ removal as an unlawful resident, see 8 U.S.C. § 1227(a)(1)(B), and being 

automatically removed as an aggravated felon, see 8 U.S.C. §§ 1228(a), 1228(b)(1), 

1228(c).  

In Mr. Diaz’s case, the difference is particularly significant.  If the United States 

wanted to deport Mr. Diaz as an illegal alien, he would first be entitled to a hearing; he 

would have an opportunity to seek relief from the removal order.  See 8 U.S.C. § 1229a; 

id. at § 1229a(c)(4).  In support of such a request, he could point to his mother’s recent 

U-Visa, which could be the basis for his obtaining lawful status as well.  See 8 U.S.C. § 

1101(a)(15)(U)(i), (ii); id. at § 1255(m).  If the United States wanted to deport Mr. Diaz 

as an aggravated felon, his potential ability to legalize his status would be irrelevant.  He 

was not entitled to any discretionary relief, id. at § 1228(b)(5), and he could be deported 

without a meaningful hearing.  See 8 U.S.C. §§ 1228 (a), 1228(b)(1), 1228(c).  Thus, Mr. 

Diaz’s unlawful status at the time of his plea does nor render counsel’s incorrect legal 

advice harmless. 
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CONCLUSION 

  This Court should issue the writ of certiorari because this is an ideal vehicle to 

clarify and resolve the disagreement between the Circuit Courts of Appeal on the 

retroactivity of Padilla v. Kentucky.  See U.S. S. Ct. Rule 10(a).  Additionally, because 

the decision of the Wyoming state court and the Wyoming Supreme Court decided 

important issues which this Court has yet to, but should resolve, see U.S. S. Ct. Rule 

10(c), this Court should issue the writ of certiorari.   

Respectfully submitted this 21st day of June, 2012. 
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