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CAPITAL CASE 
 

RESPONSE TO QUESTION PRESENTED 
 

The “question presented” set out on the 
first page of Herring’s petition is argumentative, 
overlong, and does not comply with the 
requirements of Supreme Court Rule 14.  It 
should be stricken. 
 

The question presented in this petition for 
extraordinary relief is: 
 

Whether this Court should grant a petition 
for writ of mandamus to review the 
Eleventh Circuit Court of Appeals’ denial 
of a certificate of appealability when the 
claim at issue could have been but was not 
presented in Herring’s first federal habeas 
petition, and when the interpretation of 
§ 2244 advanced by Herring would 
effectively do away with the “gatekeeper” 
function created by that statute. 
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RESPONSE TO LIST OF PARTIES AND 
AFFILIATES 

 
There is no dispute that Herring is the 

petitioner in this proceeding.  However, the 
party-Respondents are incorrect.  The Clerk of 
Court for the Eleventh Circuit does not have the 
authority to issue a certificate of appealability. 
Likewise, the undersigned Assistant Attorney 
General has no such authority, either.  Because 
that is so, a writ directed to any party identified 
as a Respondent by Herring would be wholly 
ineffectual.  The proper Respondent is the panel 
of the Eleventh Circuit Court of Appeals that 
denied Herring’s motion for certificate of 
appealability. 
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No. 11-1307 
IN THE SUPREME COURT OF THE UNITED STATES 

 
Ted Herring, 

Petitioner, 
v. 

Attorney General, State of Florida and 
Secretary, Department of Corrections, 

Respondents. 
 

ON PETITION FOR  
EXTRAORDINARY WRIT OF MANDAMUS 

 
 

RESPONSE TO PETITION FOR  
WRIT OF MANDAMUS 

 
 

OPINIONS BELOW 

The Eleventh Circuit Court of Appeals 
denied Herring’s application for leave to file a 
successive petition for writ of habeas corpus on 
January 26, 2012.  That order, which is 
unpublished, is attached hereto beginning at 
A-13.  The Eleventh Circuit’s denial of Herring’s 
motion for certification of question or entry of 
interlocutory order was entered on March 29, 
2012, and is attached hereto at A-22.  
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RESPONSE TO STATEMENT OF 
JURISDICTION 

 
Herring says that this Court’s jurisdiction 

exists under 28 U.S.C. § 1651(a).  Felker v. 
Turpin, 518 U.S. 651 (1996) does not provide a 
jurisdictional basis. 

 
  

RESPONSE TO STATUTORY PROVISIONS 
 

Herring says that 28 U.S.C. § 1651(a) and 
28 U.S.C. § 2244(b) are involved in this petition. 
Those statutes are contained in the Petitioner’s 
appendix and, as appropriate, are quoted herein. 

 
 

RESPONSE TO STATEMENT OF THE CASE 
 

The chronology set out below condenses the 
pertinent history of this case into the significant 
points:1 
 

 Herring filed Habeas Petition in USMD2 -- 
November 3, 1999 

                                                 
1 Federal court proceedings are indicated by boldface type. 
 
2 “USMD” refers to the United States District Court for the 
Middle District of Florida. 
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● Atkins v. Virginia, 536 U.S. 
304 (2002) decided June 20, 
20023 

 
 Herring v. Secretary, USMD decision -- 

April 14, 2003 
 

 State v. Herring -- 3.851 filed in Florida 
trial Court June 9, 2003 

 
 Herring filed opening brief in 11th Circuit -

- September 29, 2003 
 

● Fla. R. Crim. P. 3.203 -- eff. 
Oct. 1, 2004, amended Nov. 19, 
2009, effective Jan. 1, 2010 (26 
So. 3d 534) 

 
 Herring v. Secretary, 397 F.3d 1338 (11th 

Cir. 2005) -- January 31, 2005 

                                                 
3 In the interim between the issuance of Atkins and the 
District Court’s decision, Herring represented to the 
District Court that he intended to raise an Atkins claim in 
State Court.  This representation came after the District 
Court sua sponte entered a stay pending the resolution of 
two cases involving Ring v. Arizona claims by the Florida 
Supreme Court.  As events developed, Herring’s Atkins 
claim was not filed in State Court until after the District 
Court denied relief -- Herring never asked the Eleventh 
Circuit to stay the proceedings so he could exhaust the 
Atkins claim. 



 
4 

 

 State v. Herring, 7th Circuit Court grants 
relief -- November 23, 2009 

 
 State filed Notice of Appeal to Florida 

Supreme Court -- November 30, 2009 
 

 State v. Herring, 76 So. 3d 891 (Fla. 2011) 
(reversing grant of relief -- October 6, 2011) 

 
 Herring filed Application for leave to file 

Successive Habeas Petition in Eleventh 
Circuit -- December 26, 2011 

 
 Herring filed Successive Habeas Petition in 

USMD -- January 4, 2012 
 

 Eleventh Circuit Denied Successive 
Habeas Petition Application -- January 26, 
2012 

 
 Herring filed Notice of Voluntary 

Dismissal in USMD -- January 27, 2012 
 

 USMD grants Herring’s Notice of 
Voluntary Dismissal -- February 2, 2012 

 
 Herring filed in Eleventh Circuit Motion to 

Certify to United States Supreme Court or 
enter Interlocutory Order -- March 6, 2012 
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 Eleventh Circuit Denied Motion to Certify 
or Enter Interlocutory Order -- March 29, 
2012 

 
 Herring files Petition for Writ of 

Mandamus in United States Supreme 
Court -- April 25, 2012. 

 
The Underlying Facts 

 
 In its last decision in this case, the Florida 
Supreme Court set out the facts of the offense, 
and the “mental retardation” facts, as follows: 
 

In May 1981, Ted Herring shot and killed a 
convenience store clerk during a robbery in 
Daytona Beach, Florida.  Herring was 
subsequently tried and convicted of armed 
robbery and first-degree murder.  By a vote 
of eight to four, the jury recommended a 
sentence of death, which the trial judge 
followed.  The trial court found four 
aggravating factors: Herring had 
previously been convicted of a violent 
felony; the murder was committed during 
the commission of a robbery; the murder 
was committed to prevent arrest; and the 
murder was committed in a cold, calculated 
and premeditated manner (CCP).  The trial 
court also found two mitigating 
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circumstances: Herring had a difficult 
childhood and suffered from learning 
disabilities; and Herring was nineteen 
years old at the time of the crime.  See 
Herring v. State, 446 So. 2d 1049, 1053 
(Fla. 1984).  On appeal, this Court affirmed 
the convictions and the death sentence.  Id. 
at 1058.  [FN1] 

 
[FN1] We subsequently struck down 
the application of the CCP 
aggravating circumstance.  See 
Rogers v. State, 511 So. 2d 526, 533 
(Fla. 1987) (receding from holding in 
Herring that facts were sufficient to 
show heightened premeditation 
required for the application of CCP 
where there was no careful plan or 
prearranged design).  However, we 
concluded that the elimination of the 
CCP factor did not “compromise the 
weighing process of either the judge 
or jury” and a new sentencing 
hearing was not required.  Herring v. 
State, 580 So. 2d 135, 138 (Fla. 
1991). 
 

This Court has also issued a number of 
opinions addressing various postconviction 
challenges to Herring’s conviction and 
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death sentence.  In each instance, we have 
upheld the death sentence and denied 
Herring postconviction relief.  [FN2] 
Herring’s petition for federal habeas relief 
was also denied by the United States 
District Court for the Middle District of 
Florida.  [FN3]  This is the first time that 
the question of Herring’s status as a person 
with mental retardation has been raised in 
any proceeding. 

 
[FN2] See Herring v. State, 730 So. 
2d 1264 (Fla. 1998) (affirming denial 
of postconviction motion alleging 
that Herring received ineffective 
assistance of counsel due to a conflict 
of interest between defense counsel’s 
status as a special deputy sheriff and 
his responsibilities as Herring’s 
attorney); Teffeteller v. Dugger, 676 
So. 2d 369 (Fla. 1996) (remanding 
several consolidated cases, including 
Herring’s, for an evidentiary hearing 
on a conflict of interest claim); 
Herring v. State, 580 So. 2d 135 (Fla. 
1991) (remanding for an evidentiary 
hearing on a conflict of interest 
issue, but affirming the death 
sentence despite striking down the 
CCP aggravator); Herring v. Dugger, 
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528 So. 2d 1176 (Fla. 1988) (denying 
writ of habeas corpus on ineffective 
assistance of appellate counsel 
claim); Herring v. State, 501 So. 2d 
1279 (Fla. 1987) (affirming summary 
denial of initial postconviction 
motion). 

 
[FN3] See Herring v. Sec'y, Dep't of 
Corr., 397 F.3d 1338 (11th Cir. 2005) 
(affirming denial of Herring’s federal 
habeas petition). 
 

After the United States Supreme Court 
issued its decision in Atkins v. Virginia, 
536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 
335 (2002), holding that the execution of a 
person with mental retardation is cruel 
and unusual punishment in violation of the 
Eighth Amendment, Herring filed a 
postconviction motion in June 2003, in 
which he claimed that he is a person with 
mental retardation.  The circuit court 
determined that an evidentiary hearing 
was necessary to make this determination. 
In November 2005, the circuit court 
conducted a two-day evidentiary hearing 
where three mental health experts were 
called to testify as to Herring’s intellectual 
functioning.  The State called Dr. Greg 
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Pritchard and Dr. Harry McClaren, both 
clinical psychologists in forensic private 
practice.  The defense presented testimony 
from Dr. Wilfred van Gorp, a professor of 
clinical psychology at Columbia University 
and a neuropsychologist.  While both State 
experts opined that Herring did not satisfy 
the diagnostic criteria for mental 
retardation, Dr. van Gorp testified that 
Herring did meet the criteria necessary to 
classify him as a person with mental 
retardation. 

 
During the evidentiary hearing, the results 
of four intelligence quotient (IQ) tests that 
had been administered to Herring between 
the ages of eleven and forty-two were 
submitted as evidence of his general 
intellectual functioning ability.  The scores 
of all four tests fell at or around the range 
of 70–75.  [FN4]  The circuit court 
concluded that this range was consistent 
with a diagnosis of mental retardation and 
issued an order vacating Herring’s death 
sentence.  The court reasoned that Herring 
met all three prongs of the standard for 
mental retardation as articulated in 
Florida Rule of Criminal Procedure 
3.203(b) and the American Psychiatric 
Association’s Diagnostic and Statistical 
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Manual of Mental Disorders (DSM–IV–
TR).  The three prongs include (1) 
significantly subaverage general 
intellectual functioning existing 
concurrently with (2) deficits in adaptive 
behaviors (3) that are manifested prior to 
age eighteen. 

 
[FN4] Herring scored a full scale 
score of 83 on the Wechsler 
Intelligence Scale for Children 
(WISC) that was administered in 
1972.  He received a full scale score 
of 81 on the WISC administered in 
1974.  A WISC–Revised 
administered in 1976 resulted in a 
score of 72.  Herring’s most recent IQ 
test, the Wechsler Adult Intelligence 
Scale–Third Edition, was 
administered by Dr. McClaren in 
2004 and yielded a full scale score of 
74.  Dr. van Gorp testified that the 
results of the two WISC tests 
conducted in 1972 and 1974 should 
be adjusted to account for the “Flynn 
effect,” which posits that the 
intelligence of the population 
increases over time.  To obtain an 
accurate score in light of the Flynn 
effect, .311 points must be deducted 
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from the measured score for each 
year between the test’s 
administration and its date of 
publication in 1949.  After 
accounting for the Flynn effect, 
Dr. van Gorp testified that Herring’s 
adjusted IQ scores were 76 and 74. 
We make no judgment as to the 
efficacy of adjusting for the Flynn 
effect because it is not relevant in 
this case.  Even when Herring’s IQ 
scores are adjusted, the scores do not 
fall below 70. 
 

The State argues that the circuit court’s 
holding that Herring was mentally 
retarded is wrong as a matter of law 
because it ignores this Court’s precedent 
requiring a defendant to demonstrate an 
IQ score of 70 or less in order to meet the 
criteria of “significantly subaverage 
general intellectual functioning.” The State 
notes that the circuit court found Herring’s 
IQ to be approximately 75, which means 
that as a matter of law Herring is not 
entitled to the relief granted.  According to 
the State, the circuit court erroneously 
reasoned that Zack v. State, 911 So. 2d 
1190 (Fla. 2005), does not impose a bright-
line cut off score of 70 for a finding of 
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mental retardation under Florida law and 
that the circuit court failed to even address 
recent decisions of this Court which are in 
direct conflict with the circuit court’s 
finding. 

 
Herring asserts that the trial court’s 
determination that he is a person with 
mental retardation is a factual finding 
supported by competent, substantial 
evidence and that the State has no right to 
appeal this finding.  Herring argues that 
the State is asking this Court to reweigh 
the evidence and reassess the credibility 
and opinions of the expert witnesses. 
Herring contends that his case is 
distinguishable from previous cases 
because the State agreed that the DSM–
IV–TR, which does not impose a bright-line 
IQ score to make a determination that an 
individual is mentally retarded, [FN5] 
would govern.  He further contends that it 
is unconstitutional to impose such an IQ 
cutoff because it permits the execution of 
mentally retarded persons in violation of 
Atkins. 

 
[FN5] The American Psychiatric 
Association’s definition provides that 
“[t]he essential feature of Mental 
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Retardation is significantly 
subaverage general intellectual 
functioning ... that is accompanied by 
significant limitations in adaptive 
functioning in at least two ... skill 
areas ... [and] [t]he onset must occur 
before age 18 years.” Am. Psychiatric 
Ass'n, Diagnostic and Statistical 
Manual of Mental Disorders 41 (4th 
ed. 2000).  The DSM–IV–TR further 
provides that a score of “about 70 or 
below” constitutes significantly 
subaverage intellectual functioning. 
Id. 
 

The only issue presented for our review is 
whether the facts support the trial court’s 
legal conclusion that Herring has 
established the first prong of the mental 
retardation standard, i.e., significantly 
subaverage general intellectual 
functioning.  Such legal conclusions are 
subject to de novo review by this Court.  
See Cherry v. State, 959 So. 2d 702, 712 
(Fla. 2007). 

 
State v. Herring, 76 So. 3d 891, 892-894 (Fla. 
2011).  After discussing Atkins, the 
implementation of it, and various Florida-specific 
issues, the Florida Supreme Court reversed the 
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lower court’s finding that Herring was mentally 
retarded, holding  
 

that the circuit court erred as a matter of 
law in finding that Herring met the 
definition of mental retardation under 
Florida law.  Accordingly, we vacate the 
circuit court’s order granting Herring’s 
postconviction motion. 

 
State v. Herring, 76 So. 3d at 897.4 
 

The Successive Petition Application 
 

The Eleventh Circuit denied Herring’s 
application for leave to file a successive petition 
for writ of habeas corpus in a written order 
which, in pertinent part, said that “[w]e deny 
Herring’s application because he cannot 
‘demonstrate that there is a reasonable likelihood 
that he is in fact mentally retarded.’ [In re] 
Holladay, 331 F.3d [1169,] 1173 [(11th Cir. 
2003)]; see also 28 U.S.C. § 2244(b)(3)(C)”.  App. 
at A-20.  The Court concluded that Herring had 

                                                 
4 The substantive Atkins claim is generally raised in 
Herring’s petition for writ of certiorari, which is pending 
before this Court in Herring v. Florida, Case No. 11-1158. 
Reference to that petition here is not a concession that the 
petition should be granted, or that any claim or sub-claim 
contained therein is meritorious.  
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failed to make a prima facie showing that his 
application satisfied the requirements of 
§ 2244(b)(2), and denied leave to file a successive 
habeas petition.  
 
RESPONSE TO PRELIMINARY STATEMENT 

 
The preliminary statement found on pages 

4-5 of the petition leaves no doubt that Herring’s 
interpretation of the “gatekeeping” provision of 
§ 2244 bears little resemblance to any 
meaningful limitation on the filing of a successive 
habeas petition.  Herring’s petition asks this 
Court to issue a writ of mandamus directing the 
Eleventh Circuit Court of Appeals to allow him to 
file a successive habeas corpus petition even 
though Herring is not mentally retarded as a 
matter of law.  The contrary interpretation of 
§ 2244 advanced by Herring makes no sense -- if 
he cannot prevail on his claim, and that is the 
case here, allowing a second habeas petition to be 
litigated would be no more than an empty 
exercise that served no purpose other than 
delaying the proceedings.  There is no rational 
basis for concluding that § 2244 requires the 
Court of Appeals to completely ignore the facts of 
the case under consideration. 
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REASONS FOR DENYING THE PETITION 
 

The Claim In The Petition Could Have 
Been But Was Not Timely Raised In 

Federal Court 
 
 

The Mandamus Standard 

This Court has described the standard for 
issuing a writ of mandamus in the following way: 
 

The common-law writ of mandamus 
against a lower court is codified at 28 
U.S.C. § 1651(a): “The Supreme Court and 
all courts established by Act of Congress 
may issue all writs necessary or 
appropriate in aid of their respective 
jurisdictions and agreeable to the usages 
and principles of law.” This is a “drastic 
and extraordinary” remedy “reserved for 
really extraordinary causes.” Ex parte 
Fahey, 332 U.S. 258, 259-260, 67 S.Ct. 
1558, 91 L.Ed. 2041 (1947).  “The 
traditional use of the writ in aid of 
appellate jurisdiction both at common law 
and in the federal courts has been to 
confine [the court against which 
mandamus is sought] to a lawful exercise 
of its prescribed jurisdiction.” Roche v. 



 
17 

 

Evaporated Milk Assn., 319 U.S. 21, 26, 63 
S.Ct. 938, 87 L.Ed. 1185 (1943).  Although 
courts have not “confined themselves to an 
arbitrary and technical definition of 
‘jurisdiction,’” Will v. United States, 389 
U.S. 90, 95, 88 S.Ct. 269, 19 L.Ed.2d 305 
(1967), “only exceptional circumstances 
amounting to a judicial ‘usurpation of 
power,’” ibid., or a “clear abuse of 
discretion,” Bankers Life & Casualty Co. v. 
Holland, 346 U.S. 379, 383, 74 S.Ct. 145, 
98 L.Ed. 106 (1953), “will justify the 
invocation of this extraordinary remedy,” 
Will, 389 U.S., at 95, 88 S.Ct. 269. 

 
As the writ is one of “the most potent 
weapons in the judicial arsenal,” id., at 
107, 88 S.Ct. 269, three conditions must be 
satisfied before it may issue.  Kerr v. 
United States Dist. Court for Northern 
Dist. of Cal., 426 U.S. 394, 403, 96 S.Ct. 
2119, 48 L.Ed.2d 725 (1976).  First, “the 
party seeking issuance of the writ [must] 
have no other adequate means to attain 
the relief he desires,” ibid. -- a condition 
designed to ensure that the writ will not be 
used as a substitute for the regular appeals 
process, Fahey, supra, at 260, 67 S.Ct. 
1558.  Second, the petitioner must satisfy 
“‘the burden of showing that [his] right to 
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issuance of the writ is “clear and 
indisputable.”’” Kerr, supra, at 403, 96 
S.Ct. 2119 (quoting Bankers Life & 
Casualty Co., supra, at 384, 74 S.Ct. 145). 
Third, even if the first two prerequisites 
have been met, the issuing court, in the 
exercise of its discretion, must be satisfied 
that the writ is appropriate under the 
circumstances.  Kerr, supra, at 403, 96 
S.Ct. 2119 (citing Schlagenhauf v. Holder, 
379 U.S. 104, 112, n. 8, 85 S.Ct. 234, 13 
L.Ed.2d 152 (1964)).  These hurdles, 
however demanding, are not insuperable. 
This Court has issued the writ to restrain a 
lower court when its actions would 
threaten the separation of powers by 
“embarrass[ing] the executive arm of the 
Government,” Ex parte Peru, 318 U.S. 578, 
588, 63 S.Ct. 793, 87 L.Ed. 1014 (1943), or 
result in the “intrusion by the federal 
judiciary on a delicate area of federal-state 
relations,” Will, supra, at 95, 88 S.Ct. 269, 
(citing Maryland v. Soper (No. 1), 270 U.S. 
9, 46 S.Ct. 185, 70 L.Ed. 449 (1926)). 

 
Cheney v. U.S. Dist. Court for Dist. of Columbia, 
542 U.S. 367, 380-381 (2004) (emphasis added). 
The Fahey Court described the issue as follows: 
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Mandamus, prohibition and injunction 
against judges are drastic and 
extraordinary remedies.  We do not doubt 
power in a proper case to issue such writs. 
But they have the unfortunate consequence 
of making the judge a litigant, obliged to 
obtain personal counsel or to leave his 
defense to one of the litigants before him. 
These remedies should be resorted to only 
where appeal is a clearly inadequate 
remedy.  We are unwilling to utilize them 
as a substitute for appeal.  As 
extraordinary remedies, they are reserved 
for really extraordinary causes. 

 
Ex parte Fahey, 332 U.S. 258, 259-260 (1947). 
This case is far from extraordinary, and has none 
of the characteristics that would support issuing 
a writ of mandamus directed to the Court of 
Appeals.  The only conceivable legal theory 
Herring can use is that the denial of his motion 
for leave to file a successive habeas petition is a 
“clear abuse of discretion” -- that is a showing 
that he cannot make.5 

                                                 
5 To find an “abuse of discretion,” this Court would have to 
find that the Eleventh Circuit abused its discretion in 
refusing to hear a claim that (1) could have been but was 
not raised in Herring’s initial habeas petition, and (2) had 
been denied on the merits by the State courts.  Either fact 
standing alone is sufficient to justify refusing to allow a 
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Herring Could Have Raised His Atkins 
Claim In His First Petition But Did Not 

 
The chronology set out above shows that 

Atkins v. Virginia was decided while his federal 
habeas petition was pending in the District Court 
-- the District Court did not rule on the petition 
until almost a year after Atkins was decided. 
Herring made no attempt to raise an Atkins 
claim in the then-pending federal proceedings, 
even though he was clearly aware of the 
existence of the claim since he raised it in a State 
court motion for post-conviction relief that was 
filed just before the one-year anniversary of 
Atkins.  At no time did Herring attempt to add 
an Atkins claim to his federal habeas petition. 
Herring made a cursory attempt to include 
Atkins in the Ring v. Arizona-based stay of 
proceedings, but did not claim that he is, in fact, 
mentally retarded -- he said he had a low IQ, was 
“borderline,” and that those facts might impact 
the admissibility of his inculpatory statements. 
While Herring asked that the Ring stay be 
continued (App. A-1 – A-12), he ultimately made 
a deliberate choice to split his causes of action 
and litigate them on a piecemeal basis, contrary 
to the Rhines v. Weber, 544 U.S. 269 (2005) 
                                                                                                 
second habeas petition to be filed.  Taken together, there is 
no good-faith basis for asserting that the Court of Appeals 
acted improperly in any way.  
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“stay-and-abey” procedure.  That is the very 
tactic that Rhines is intended to avoid.  If 
Herring had actually filed a pleading raising an 
Atkins claim before the habeas court denied 
relief, he might have a basis for claiming that he 
has not abused the writ.  As it is, he did not raise 
that claim until eleven (11) days before it would 
have been time barred -- that is an abuse of the 
writ, and does not supply a proper case for 
mandamus relief.  
 

In this case, these facts take Herring’s 
claims well outside the scope of “really 
extraordinary” cases in which mandamus would 
be appropriate.  The only reason that the Atkins 
claim was not litigated during Herring’s first 
habeas petition is because he did not raise it in 
that case.  Herring made that choice, and the fact 
that it has turned out to be unwise does not 
provide a basis for a writ of mandamus to correct 
a litigation decision that did not work out.  This 
does not amount to a “really extraordinary” case, 
and mandamus is inappropriate.  Harley-
Davidson Motor Co. v. Buffington, 259 U.S. 414 
(1922) is an example of one of the few “really 
extraordinary” cases which have been 
appropriate for mandamus relief -- this case is 
not one of those.6  
                                                 
6 In contrast, Mahon v. Justice, 127 U.S. 700 (1888), (the 
Hatfield-McCoy extradition case) is an example of a case 
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In Felker v. Turpin, which Herring says 
supports his position, this Court said: 

 
The Act [the AEDPA] requires a habeas 
petitioner to obtain leave from the court of 
appeals before filing a second habeas 
petition in the district court.  But this 
requirement simply transfers from the 
district court to the court of appeals a 
screening function which would previously 
have been performed by the district court 
as required by 28 U.S.C. § 2254 Rule 9(b). 
The Act also codifies some of the pre-
existing limits on successive petitions, and 
further restricts the availability of relief to 
habeas petitioners.  But we have long 
recognized that “the power to award the 
writ by any of the courts of the United 
States, must be given by written law,” Ex 
parte Bollman, 4 Cranch 75, 94, 2 L.Ed. 
554 (1807), and we have likewise 
recognized that judgments about the 
proper scope of the writ are “normally for 
Congress to make.” Lonchar v. Thomas, 
517 U.S. 314, 323, 116 S.Ct. 1293, 1298, 
134 L.Ed.2d 440 (1996). 

 

                                                                                                 
that was not extraordinary enough to justify an 
extraordinary writ from this Court. 
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The new restrictions on successive 
petitions constitute a modified res judicata 
rule, a restraint on what is called in habeas 
corpus practice “abuse of the writ.” In 
McCleskey v. Zant, 499 U.S. 467, 111 S.Ct. 
1454, 113 L.Ed.2d 517 (1991), we said that 
“the doctrine of abuse of the writ refers to a 
complex and evolving body of equitable 
principles informed and controlled by 
historical usage, statutory developments, 
and judicial decisions.” Id., at 489, 111 
S.Ct., at 1467.  The added restrictions 
which the Act places on second habeas 
petitions are well within the compass of 
this evolutionary process, and we hold that 
they do not amount to a “suspension” of the 
writ contrary to Article I, § 9. 

 
Felker v. Turpin, 518 U.S. 651, 664 (1996). 
(emphasis added).  Herring’s litigation strategy of 
splitting his claims would be a classic abuse of 
the writ under pre-AEDPA law.  McCleskey, 
supra; Barefoot v. Estelle, 463 U.S. 880, 895 
(1983) (“Second and successive federal habeas 
corpus petitions present a different issue.  ‘To the 
extent that these involve the danger that a 
condemned inmate might attempt to use 
repeated petitions and appeals as a mere 
delaying tactic, the State has a quite legitimate 
interest in preventing such abuses of the writ.’ 
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Brief of Amicus Curiae NAACP Legal Defense 
and Educational Fund, Inc. 41.”) (emphasis 
added).  Herring did not raise this claim in 
federal court in a timely manner for no reason 
other than that he chose not to.  That is an abuse 
of the writ (or at least an attempted abuse) that 
is sufficient to support denial of his motion for 
leave to file a successive habeas petition. 
 

Moreover, Herring’s Atkins claim is time-
barred under 28 U.S.C § 2244(d)(2), which 
provides that: 
 

(2) The time during which a properly filed 
application for State post-conviction or 
other collateral review with respect to the 
pertinent judgment or claim is pending 
shall not be counted toward any period of 
limitation under this subsection. 

 
(emphasis added).  That tolling provision does not 
apply to a petition for certiorari seeking review of 
a State post-conviction decision.  Lawrence v. 
Florida, 549 U.S. 327, 332 (2007) (“The 
application for state postconviction review is 
therefore not ‘pending’ after the state court’s 
postconviction review is complete, and 
§ 2244(d)(2) does not toll the 1–year limitations 
period during the pendency of a petition for 
certiorari.”).  Applied to this case, Herring’s state 
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court Atkins litigation concluded on January 5, 
2012, when the Florida Supreme Court issued its 
mandate.  From that time, Herring had eleven 
(11) days of his AEDPA-established one year in 
which to present his Atkins claim in federal 
court.  
 

By the time the mandate had been issued, 
Herring had already chosen his litigation 
strategy, which was not to raise Atkins in State 
court until shortly before the AEDPA time 
limitation period had run out -- no one but 
Herring is responsible for those decisions.  Most 
significantly, the application for permission to file 
a successive habeas petition is not a filed habeas 
petition, and does not prevent the statute of 
limitations from running out.  See, e.g., Fierro v. 
Cockrell, 294 F.3d 674, 680 (5th Cir. 2002) (“. . . 
the provision governing successive habeas 
petitions implicitly recognizes a distinction 
between a motion for authorization and an 
application for a writ of habeas corpus.”).  While 
Herring did “file” a successive habeas petition in 
the District Court the day before the mandate 
issued, that filing was unauthorized and 
accomplished nothing so far as the statute of 
limitations is concerned.  Regardless, Herring 
voluntarily dismissed that petition on February 
2, 2012, and filed nothing else in federal court 
until March 6, 2012.  Even under the most 
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charitable view of § 2244 possible, Herring let the 
eleven days he had remaining run out.  
 
 

The Court Of Appeals Did Not Abuse Its 
Discretion By Denying Herring’s Motion For 

Leave To File A Successive Petition 
 

Under § 2244, Herring must satisfy specific 
requirements in order to meet the threshold that 
would allow him to file a successive habeas 
petition: 
 

(b) . . . 
 
(2) A claim presented in a second or 
successive habeas corpus application under 
section 2254 that was not presented in a 
prior application shall be dismissed unless 
-- 
 
(A) the applicant shows that the claim 
relies on a new rule of constitutional law, 
made retroactive to cases on collateral 
review by the Supreme Court, that was 
previously unavailable; or  
 
(B)(i) the factual predicate for the claim 
could not have been discovered previously 
through the exercise of due diligence; and  
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(ii) the facts underlying the claim, if proven 
and viewed in light of the evidence as a 
whole, would be sufficient to establish by 
clear and convincing evidence that, but for 
constitutional error, no reasonable 
factfinder would have found the applicant 
guilty of the underlying offense.  

 
28 U.S.C. § 2244.7  As Herring points out, the 
Eleventh Circuit’s In re Holladay, 331 F.3d 1169 
(11th Cir. 2003) decision held that Atkins is a 
new, retroactive rule for § 2244(b)(2)(A) purposes. 
Herring’s position is that § 2244 is merely a 
ministerial requirement that allows for no 
consideration of any fact beyond the fact that the 
constitutional right at issue was recognized after 
the filing of the first habeas petition.  (Pet. at 8).8 
The Court of Appeals recognized that at least 
some consideration of the merits is absolutely 
necessary if the gatekeeping provisions are to 
have any meaning: 
 

At this point, there is no question that the 
new constitutional rule abstractly 
described in Penry and formally 

                                                 
7 Subparts (B)(i) and (ii) are not involved in this case. 
 
8 As set out infra, Herring overlooks the fact that he could 
easily have raised his Atkins claim in his first habeas 
petition.  He just did not do so. 
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articulated in Atkins is retroactively 
applicable to cases on collateral review.  
See Walker v. True, 4th Cir., 2003 WL 
21008657, 67 Fed.Appx. 758, No. 02-22 
(4th Cir. May 6, 2003) . . . 

 
Importantly, however, our finding that the 
requirements expressly set forth in 28 
U.S.C. § 2244(b)(2)(A) are satisfied in this 
case does not terminate our analysis. 
Indeed, these requirements merely 
represent the minimum showing that 
Holladay must make if we are to permit 
him to file a second or successive petition 
for a writ of habeas corpus.  See 
§ 2244(b)(3)(C) (“The court of appeals may 
authorize the filing of a second or 
successive application only if it determines 
that the application makes a prima facie 
showing that the application satisfies the 
requirements of this subsection.”).  In this 
case, we find it manifestly obvious that in 
order to make a prima facie showing that 
he is entitled to file a second or successive 
petition based on Supreme Court’s decision 
in Atkins, Holladay also must demonstrate 
that there is a reasonable likelihood that 
he is in fact mentally retarded. [FN1] Cf. 
In re Morris, 328 F.3d 739 (5th Cir. 2003) 
(granting a motion to file a “second or 
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successive” habeas application only upon a 
showing that “applicant should be 
categorized as ‘mentally retarded’”). 

 
[FN1] Were it otherwise, then 
literally any prisoner under a death 
sentence could bring an Atkins claim 
in a second or successive petition 
regardless of his or her intelligence. 
No rational argument can possibly 
be made that this result is 
appropriate under § 2244(b). 
 

. . . 
 
The Supreme Court in Atkins left it to the 
several state legislatures to formulate 
precise standards for determining whether 
an individual is retarded.  See 536 U.S. at 
317, 122 S.Ct. at 2250 (“To the extent there 
is serious disagreement about the 
execution of mentally retarded offenders, it 
is in determining which offenders are in 
fact retarded.  In this case, for instance, 
the Commonwealth of Virginia disputes 
that Atkins suffers from mental 
retardation.  Not all people who claim to be 
mentally retarded will be so impaired as to 
fall within the range of mentally retarded 
offenders about whom there is a national 
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consensus.  As was our approach in Ford v. 
Wainwright, with regard to insanity, ‘we 
leave to the State [s] the task of developing 
appropriate ways to enforce the 
constitutional restriction upon its 
execution of sentences.’” (quoting 477 U.S. 
at 405, 416-17, 106 S.Ct. at 2605)). 
However, to date the Alabama legislature 
has not enacted such a standard.  

 
In determining whether petitioner has 
demonstrated that he should be granted 
leave to file a second habeas petition to 
address for the first time whether his 
execution would violate the Eighth 
Amendment, we are required to consider 
the evidence of his intellectual capacity in 
its totality.  When we do so in this case, we 
are compelled to say that there is a 
“reasonable likelihood” - as that phrase is 
defined in Bennett, 119 F.3d at 469-70 - 
that Holladay is mentally retarded.  
 
. . . 
 
Overarching this square factual conflict, 
we cannot avoid the observation that 
petitioner’s Eighth Amendment claim 
never has been adjudicated by any court.  
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In re Holladay, 331 F.3d 1169, 1173-1176 (11th 
Cir. 2003) (emphasis added).  Herring’s 
application falls squarely within footnote 1 to 
Holladay, which explicitly rejected the pro forma 
interpretation of § 2244(b) that Herring 
advances, and sensibly and logically requires a 
petitioner to demonstrate that there is a 
“reasonable likelihood” that he is, in fact, 
mentally retarded in order to be allowed to file a 
successive habeas petition.9 Herring cannot show 
any likelihood that he is mentally retarded, much 
less the reasonable likelihood that is required to 
justify allowing him to file a successive habeas 
petition. 
  

Unlike the situation in Holladay, Herring’s 
intellectual ability was the subject of a lengthy 

                                                 
9 This is no different in substance than what the Courts of 
Appeals do in ruling on applications for certificates of 
appealability.  Miller-El v. Cockrell, 537 U.S. 322, 336 
(2003) (“The COA determination under § 2253(c) requires 
an overview of the claims in the habeas petition and a 
general assessment of their merits.”); Slack v. McDaniel, 
529 U.S. 473, 484 (2000) (“When the district court denies a 
habeas petition on procedural grounds without reaching 
the prisoner's underlying constitutional claim, a COA 
should issue when the prisoner shows, at least, that jurists 
of reason would find it debatable whether the petition 
states a valid claim of the denial of a constitutional right 
and that jurists of reason would find it debatable whether 
the district court was correct in its procedural ruling.”). 



 
32 

 

state court hearing.  At that hearing, the 
following facts were developed: 
 

During the evidentiary hearing, the results 
of four intelligence quotient (IQ) tests that 
had been administered to Herring between 
the ages of eleven and forty-two were 
submitted as evidence of his general 
intellectual functioning ability.  The scores 
of all four tests fell at or around the range 
of 70–75. [FN4]  The circuit court 
concluded that this range was consistent 
with a diagnosis of mental retardation and 
issued an order vacating Herring’s death 
sentence.  The court reasoned that Herring 
met all three prongs of the standard for 
mental retardation as articulated in 
Florida Rule of Criminal Procedure 
3.203(b) and the American Psychiatric 
Association’s Diagnostic and Statistical 
Manual of Mental Disorders (DSM–IV–
TR).  The three prongs include 
(1) significantly subaverage general 
intellectual functioning existing 
concurrently with (2) deficits in adaptive 
behaviors (3) that are manifested prior to 
age eighteen. 

 
[FN4] Herring scored a full scale 
score of 83 on the Wechsler 
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Intelligence Scale for Children 
(WISC) that was administered in 
1972.  He received a full scale score 
of 81 on the WISC administered in 
1974.  A WISC–Revised 
administered in 1976 resulted in a 
score of 72.  Herring’s most recent IQ 
test, the Wechsler Adult Intelligence 
Scale–Third Edition, was 
administered by Dr. McClaren in 
2004 and yielded a full scale score of 
74.  Dr. van Gorp testified that the 
results of the two WISC tests 
conducted in 1972 and 1974 should 
be adjusted to account for the “Flynn 
effect,” which posits that the 
intelligence of the population 
increases over time.  To obtain an 
accurate score in light of the Flynn 
effect, .311 points must be deducted 
from the measured score for each 
year between the test’s 
administration and its date of 
publication in 1949.  After 
accounting for the Flynn effect, 
Dr. van Gorp testified that Herring’s 
adjusted IQ scores were 76 and 74. 
We make no judgment as to the 
efficacy of adjusting for the Flynn 
effect because it is not relevant in 
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this case.  Even when Herring’s IQ 
scores are adjusted, the scores do not 
fall below 70. 
 

The State argues that the circuit court’s 
holding that Herring was mentally 
retarded is wrong as a matter of law 
because it ignores this Court’s precedent 
requiring a defendant to demonstrate an 
IQ score of 70 or less in order to meet the 
criteria of “significantly subaverage 
general intellectual functioning.” The State 
notes that the circuit court found Herring’s 
IQ to be approximately 75, which means 
that as a matter of law Herring is not 
entitled to the relief granted.  According to 
the State, the circuit court erroneously 
reasoned that Zack v. State, 911 So. 2d 
1190 (Fla. 2005), does not impose a bright-
line cut off score of 70 for a finding of 
mental retardation under Florida law and 
that the circuit court failed to even address 
recent decisions of this Court which are in 
direct conflict with the circuit court’s 
finding. 

 
State v. Herring, 76 So. 3d 891, 893-894 (Fla. 
2011) (emphasis added).  Herring has never 
produced a Full Scale IQ score below 70, which, 
under Florida law, he must do to benefit from 
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Atkins.  And, until after Atkins was decided, no 
one had ever suggested that Herring is mentally 
retarded.10 Under these facts, there was no abuse 
of discretion in requiring there to be some 
likelihood that Herring could succeed on his 
Atkins claim as implemented under Florida law.  
 
 

There Is No “Inter-Circuit Conflict” 
 

In his petition, Herring disingenuously 
says that the Eleventh Circuit’s Holladay 
requirement that 
 

. . . in order to make a prima facie showing 
that he is entitled to file a second or 
successive petition based on Supreme 
Court’s decision in Atkins, Holladay also 
must demonstrate that there is a 
reasonable likelihood that he is in fact 
mentally retarded 

 
is a “minority position” among the Circuits. 
Herring bases that claim on cases that do not 
present the same issue.  Ochoa v. Sirmons, 485 
F.3d 538 (10th Cir. 2007) does not follow the 

                                                 
10 The only mental state expert to suggest that Herring is 
mentally retarded is his post-conviction expert who did not 
appear in the case until after Atkins was decided and who 
never even tested Herring himself. 
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Eleventh Circuit’s Holladay procedure, but that 
inmate’s habeas litigation had been concluded 
before this Court decided Atkins.  The case 
decided by the Tenth Circuit is not in the same 
procedural posture as Herring’s case, and, for 
that reason, Ochoa does not help Herring’s 
cause.11  
 

Sustache-Rivera v. United States, 221 F.3d 
8, 15 (1st Cir. 2000) was decided in the context of 
an Apprendi v. New Jersey, 530 U.S. 466 (2000) 
claim,12 and Goldblum v. Klem, 510 F.3d 204, 219 
(3rd Cir. 2007) followed the Eleventh Circuit, 
saying: 

 
At least seven other courts of appeals have 
adopted this interpretation of “prima facie 
showing.” See In re Lott, 366 F.3d 431, 
432-33 (6th Cir. 2004); Williams, 330 F.3d 
at 281-82; In re Holladay, 331 F.3d 1169, 
1173-74 (11th Cir. 2003); Bell v. United 
States, 296 F.3d 127, 128 (2d Cir. 2002); 

                                                 
11 Herring would not be entitled to relief under Ochoa -- 
Atkins was decided before Herring’s first habeas petition 
was final. 
 
12 Such a purely legal claim cannot reasonably be 
compared to a fact-specific claim of mental retardation, 
which can only be determined based on the specific facts of 
each individual case. 
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Reyes-Requena v. United States, 243 F.3d 
893, 898-99 (5th Cir. 2001); Thompson v. 
Calderon, 151 F.3d 918, 925 (9th Cir. 
1998); Rodriguez v. Superintendent, Bay 
State Corr. Ctr., 139 F.3d 270, 273 (1st Cir. 
1998), overruled on other grounds by 
Bousley v. United States, 523 U.S. 614, 118 
S.Ct. 1604, 140 L.Ed.2d 828 (1998).  

 
The Fourth Circuit followed Bennett in In re 
Williams, 330 F.3d 277, 281 (4th Cir. 2003), and 
the Ninth Circuit does not seem to have 
addressed the issue in the context of an Atkins 
claim.  However, in the context of a Cage v. 
Louisiana, 498 U.S. 39 (1990) issue, that Court 
has said: 

 
Petitioner Nevius, having made a prima 
facia showing that the reasonable doubt 
instruction rendered in this trial is invalid 
under a new rule of constitutional law and 
that the rule has been made retroactive to 
cases on collateral review by the Supreme 
Court, see 28 U.S.C. § 2244(b)(2)(A). 

 
Nevius v. McDaniel, 104 F.3d 1120 (9th Cir. 
1996).  That ruling is consistent with Holladay, 
not contrary to it.13 Finally, whatever Sasser v. 
                                                 
13 Herring cites a subsequent decision in that case for the 
proposition that the Eleventh Circuit conflicts with the 
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Norris, 553 F.3d 1121 (8th Cir. 2009) stands for, 
it was abrogated by Wood v. Milyard, 132 S.Ct. 
1826 (2012).  Herring’s claim that only the Fifth, 
Sixth and Eleventh Circuits incorrectly interpret 
§ 2244 is simply incorrect.  Only the Tenth 
Circuit even arguably follows Herring’s view of 
the law.  
 
 
 

CONCLUSION 

There is no basis sufficient to justify the 
exercise of this Court’s mandamus jurisdiction. 
Herring deliberately chose not to present his 
“Atkins” claim in the federal petition that was 
pending when that decision was released.  That is 
an abuse of the writ.  Moreover, there is no 
“inter-Circuit conflict,” nor is there any abuse of 
discretion by the Eleventh Circuit in denying 
Herring’s motion for leave to file a successive 
habeas petition.  Allowing the filing of a 
successive habeas petition without some 
preliminary assessment of the likelihood that the 
petitioner actually is mentally retarded would, as 
the Eleventh Circuit pointed out, literally allow 
any death-sentenced inmate to delay his case by 
                                                                                                 
Ninth.  That does not appear to be an accurate 
interpretation of Nevius v. Sumner, 105 F.3d 453 (9th Cir. 
1996). 
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simply invoking Atkins.  No rational argument 
can be made to support interpreting § 2244 in 
that way. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

CASE NO. 6:99 - cv - 1413 - Ord-18DAB 

 ---------------------------------------------------- x 
TED HERRING,  

  Petitioner,  
 

-against- 
 
MICHAEL W. MOORE, Secretary,  
Florida Department of Corrections,  
And DENNIS T. O’NEILL, Warden,  
Union Correctional Facility, Raiford, 
Florida, 

Respondents. 

 ---------------------------------------------------- x 

MOTION AND MEMORANDUM OF 
PETITIONER TED HERRING IN SUPPORT OF 

MOTION TO CONTINUE STAY OF 
PROCEEDINGS AND IN OPPOSITION TO 
RESPONDENT’S RENEWED MOTION TO 

VACATE STAY OF PROCEEDINGS 
 
1. In an Order dated August 27, 2002 (the 
“Order”), the Court stayed this action pending the 
Florida Supreme Court’s review of Bottoson v. 
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Moore, 824 So. 2d 115, 115 (Fla. 2002), and King 
v. Moore, 824 So. 2d 127, 127 (Fla. 2002), and any 
subsequent considerations of these cases by the 
United States Supreme Court. Order at 1. In the 
Order, the Court held that “Petitioner shall file a 
motion to reopen this case within thirty (30) days 
after final decisions have been rendered in both 
the Bottoson and King cases.” Order at 2. 
 
2. On September 5, 2002, Respondent moved 
to set aside the Order of stay. In an Order dated 
September 9, 2002, the Court denied 
Respondent’s motion. 
 
3. Pursuant to paragraph 3 of the August 27, 
2002 Order, Petitioner provides notice that final 
decisions have been rendered. in the Bottoson and 
King cases. The Florida Supreme Court issued its 
decisions in Bottoson v. Moore, 27 Fla. L. Weekly 
S891 (Fla. 2002), and King v. Moore, 27 Fla. L. 
Weekly S906 (Fla. 2002), and the United States 
Supreme Court declined to grant a writ of 
certiorari. Bottoson v. Moore, 123 S. Ct. 662 
(2002); King v. Moore, 123 S. Ct. 657 (2002). 
 
4. Notwithstanding that final decisions have 
been issued in Bottoson and King, Petitioner 
respectfully requests that the Order of stay be 
maintained for two reasons. First, the Florida 
Supreme Court has not yet ruled on the effect on 
Florida law of Atkins v. Virginia, 122 S. Ct. 2242 
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(2002), and has recently invited briefing on this 
issue. Atkins is likely to have a significant effect 
on Herring’s case in light of Herring’s low I.Q. 
and borderline mental retardation. Second, 
Petitioner intends to assert claims based on 
Atkins and Ring v. Arizona, 122 S. Ct. 2428 
(2002), in the Florida state courts. The Order of 
stay should be maintained until these claims are 
decided by the Florida courts. 
 
I. The Florida Supreme Court has invited 
briefing on the effect of Atkins v. Virginia on 
Florida law 
 
5. In Atkins v. Virginia, 122 S. Ct. 2242 
(2002), the United States Supreme Court held 
that the execution of mentally retarded criminals 
constitutes a cruel and unusual punishment 
prohibited by the Eighth Amendment. Id. at 
2250-2252. The United States Supreme Court 
noted that “[i]t is estimated that between 1 and 3 
percent of the population has an IQ between 70 
and 75 or lower, which is typically considered the 
cutoff IQ score for the intellectual function prong 
of the mental retardation definition.” Id. at 2245 
n.5 (citation omitted). Herring’s IQ is 
approximately 72.1 Thus, the consequences of 
Atkins on Herring’s case are likely to be critical. 
                                                 
1 Addendum to Petition of Ted Herring For Writ of 
Habeas Corpus (the “Addendum”), at 8, 66, 134. 
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6. The Florida Supreme Court’s decision in 
Bottoson and King did not address the impact of 
Atkins on Florida law. Bottoson, 27 Fla. L. 
Weekly at S891; King, 27 Fla. L. Weekly at S906. 
Instead, in an order issued in Burns v. State, 
SC01-166 (Fla. Dec. 3, 2002)(order directing 
supplemental briefing), dated December 3, 2002, 
the Florida Supreme Court invited briefing on the 
effect of Atkins on Florida law. The order of the 
Florida Supreme Court in Burns is attached 
hereto as Exhibit A. Pursuant to that order, the 
deadline to file these briefs was December 23, 
2002. Id. The decision of the Florida Supreme 
Court in Burns is likely to provide critical 
guidance on the applicability of Atkins in Florida 
and in Herring’s case. 
 
II. The Florida courts should have 
opportunity to examine the facts of Herring’s case 
under Ring and Atkins 
 
7. Petitioner intends to file a petition in the 
Florida state courts based on the decisions of the 
United States Supreme Court in Ring and Atkins. 
Because Ring and Atkins may have significant 
consequences in Petitioner’s case, Herring 
respectfully requests that the Order of stay 
remain in place until his claims are decided by 
the Florida state courts. 
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8. In Ring, the United States Supreme Court 
overruled its prior decision, in Walton v. Arizona, 
497 U.S. 639 (1990), regarding the imposition of 
aggravating circumstances in capital cases and 
held that it is the jury, not the trial judge, that 
must find the aggravating factors necessary to 
the imposition of the death penalty. Ring, 122 S. 
Ct. at 2439, 2442-43. In Bottoson and King, the 
Florida Supreme Court declined to invalidate the 
Florida capital sentencing scheme, apparently 
concluding that this scheme typically provides a 
sufficient degree of jury participation in the 
imposition of aggravating and mitigating 
circumstances in capital cases. See Bottoson, 27 
Fla. L. Weekly at S891; King, 27 Fla. L. Weekly 
at S906. In Herring’s case, however, the jury had 
no meaningful participation in deciding Herring’s 
sentence. At least four of Herring’s Claims for 
Relief in his federal habeas petition expressly 
allege that the trial judge improperly, and 
unilaterally, imposed certain aggravating 
circumstances (including a non-statutory, 
improper perjury aggravator), and that he gave 
the jury improper jury instructions regarding the 
applicable aggravating circumstances, mitigating 
circumstances, and the weighing process. These 
jury instructions provided no guidance to the jury 
regarding its role at sentencing and deprived the 
jury of the ability to have any meaningful say on 
the imposition of the aggravators and Herring’s 
death sentence. This is precisely the kind of 
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constitutional violation that the United States 
Supreme Court articulated in Ring. Thus, the 
Florida courts may hold that, in Herring’s case, 
the particularly aggravated lack of a meaningful 
jury role in sentencing invalidates Herring’s 
sentence under the standard for jury 
participation articulated by the United States 
Supreme Court in Ring. 
 
9. In Atkins, the United States Supreme Court 
prohibited the execution of mentally retarded 
offenders on the grounds, inter alia, that such 
retarded offenders are likely to make false 
confessions, and “their demeanor may create an 
unwarranted impression of lack of remorse for 
their crimes.” Atkins, 122 S.Ct. at 2251-52. 
Herring has suffered this very harm as he has 
alleged that in light of his low I.Q., admission of 
the inflammatory statements he made in the 
course of a custodial investigation by a probation 
officer (in which no Miranda warnings were 
administered) violated his constitutional rights. 
In sentencing Herring to death, the trial judge 
pointed out his apparent lack of “any remorse” 
based on, inter alia, the testimony of the 
probation officer.2 The Florida courts may hold 
that Herring’s sentence should be vacated based 
on the decision of the United States Supreme 
Court in Atkins. 
                                                 
2 Petitioner’s Exhibit 23 in the Document Appendix to his 
federal habeas petition. 
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10. Petitioner respectfully requests that the Court 
maintain its Order of stay until a final decision is 
issued in Burns and in Petitioner’s claims, under 
Atkins and Bottoson, in the Florida courts. 
Federal habeas corpus law is designed to 
“ensure[] that the state courts have the 
opportunity fully to consider federal-law 
challenges to a state custodial judgment before 
the lower federal courts may entertain a 
collateral attack upon that judgment.” Duncan v. 
Walker, 533 U.S. 167, 178-79 (2001). It is not 
uncommon for federal courts in the Eleventh 
Circuit to defer decision in cases where legal 
questions are more appropriately addressed (at 
least in the first instance) by other courts. See, 
e.g., Fleming v. Kemp, 794 F.2d 1478, 1484 (11th 
Cir. 1986) (staying execution of federal habeas 
petitioner while Supreme Court determined, 
pursuant to petitions from other defendants, 
whether a new rule applied retroactively). 
 
11. Respondent has not articulated any harm 
resulting from the stay that this Court ordered. 
The concurring opinion in Bottoson described that 
“the potential harm in granting the stay now and 
later finding out that Ring is inapplicable to 
Florida’s death penalty scheme is minimal 
compared to the far greater harm (indeed truly 
irreparable harm) in denying the stay, allowing 
[the petitioner] to be executed and later finding 



 
A-8 

 

out that Ring does apply.” Bottoson, 824 So. 2d at 
122. The Court’s decision to continue the stay in 
Herring’s case similarly will cause no harm. 
 
12.  Should the Court deny Petitioner’s request 
for a stay, we respectfully request that this 
motion be deemed a motion to reopen the case, 
consistent with paragraph 3 of the Court’s Order, 
dated August 27, 2002. 

 
CONCLUSION 

 
For the foregoing reasons, Petitioner 

respectfully requests that the Court’s Order of 
stay be maintained and that the case remain 
administratively closed. 

 
CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that a true and 

correct copy of the foregoing has been furnished 
by United States mail this 6th day of January, 
2003, to Richard E. Doran, Attorney General, c/o 
Kenneth S. Nunnelley, Senior Assistant Attorney 
General, 444 Seabreeze Boulevard, 5th Floor, 
Daytona Beach, Florida 32118. 
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          /s/           
Jeremy G. Epstein   Jon M. Wilson 
Alan S. Goudiss  Florida Bar  
James R. Warnot, Jr.     No. 0139892 
Kathryn Tabner   John R. Hamilton 
Daniel Schimmel   Florida Bar No.  
Adam S. Hakki      0774103 
SHEARMAN & STERLING FOLEY &  
599 Lexington Avenue     LARDNER 
New York, New York 10022 111 N. Orange  
(212) 848-4000      Ave., Suite 1800 
     Post Office Box  
Leon H. Handley      2193 
Florida Bar No. 0033418  Orlando, Florida 
GURNEY & HANDLEY, P.A.    32080-2193 
225 East Robinson Street (407) 423-7656 
Suite 450    Fax: (407) 648- 
Orlando, Florida 32801    1743 
(407) 846-9500 

    Attorneys for  
        Petitioner 
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SUPREME COURT OF FLORIDA 
TUESDAY, DECEMBER 3, 2002 

 
             CASE NO.: SC01-166 

           Lower Tribunal No.: 87-2014 F 
 

DANIEL BURNS        vs.     STATE OF FLORIDA 
 
Appellant(s)                          Appellee(s) 
 

ORDER DIRECTING SUPPLEMENTAL 
BRIEFING 

 
In Atkins v. Virginia, 122 S. Ct. 2242 

(2002), the United States Supreme Court held 
that the Constitution “‘places a substantive 
restriction on the State’s power to take the life’ of 
a mentally retarded offender.” Id. at 2252 
(quoting Ford v. Wainwright, 477 U.S. 399, 405 
(1986)). The Court also stated: 
 

To the extent there is serious 
disagreement about the execution of 
mentally retarded offenders, it is in 
determining which offenders are in fact 
retarded. . . .  Not all people who claim to 
be mentally retarded will be so impaired as 
to fall within the range of mentally 
retarded offenders about whom there is a 
national consensus. As was our approach in 
Ford v. Wainwright, with regard to 
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insanity, “we leave to the State[s] the task 
of developing appropriate ways to enforce 
the constitutional restriction upon its 
execution of sentences.” 477 U.S. 399, 405, 
416-417, 106 S. Ct. 2595, 91 L. Ed.2d 335 
(1986). 

 
Atkins, 122 S. Ct. at 2250. 

 
The parties are directed, within twenty 

days of the date of this order, to simultaneously 
file supplemental briefs addressing the 
application of Atkins to the instant case, 
including but not limited to the following: 
 

1. The definition of mental retardation that 
is to be applied; 
 

2. The appropriate procedures for 
determining whether an offender is mentally 
retarded so as to prohibit their execution under 
Atkins; 
 

3. Whether section 921.137(1), (4), Florida 
Statutes (2002), should be applied as the 
definition and procedure for the determination of 
mental retardation; 
 

4. The standard (i.e., clear and 
convincing, preponderance of the evidence) by 
which an offender must prove that the offender is 
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mentally retarded; 
 
5. Whether the determination of 

whether an offender is mentally retarded is a 
question for the judge or the jury; 

 
6. Whether an offender must prove that 

mental retardation manifested during the period 
from conception to age eighteen; 

 
7. Any other issues relating to the 

substantive restriction on the State’s power to 
execute a mentally retarded offender. 

 
ANSTEAD, CJ., and SHAW, WELLS, 
PARIENTE, LEWIS and CANTERO, JJ., concur. 
QUINCE, J., recused. 
 
A True Copy  
Test: 
 
    /s/ 
Thomas D. Hall  
Clerk, Supreme Court 
tc  
Served: 
 
ERIC PINKARD 
RUCK PAUL DEMINICO 
CAROL M. DITTMAR 
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IN THE UNITED STATES COURT OF 
APPEALS  FOR THE ELEVENTH CIRCUIT 

 
No. 11-16095-P 

 

 

 

IN RE: TED HERRING, 

Petitioner. 

 
Application for Leave to File a Second or 

Successive Habeas Corpus Petition, 28 U.S.C.  
§ 2244(b) 

Before: DUBINA, Chief Judge, MARCUS and 
MARTIN, Circuit Judges. 
 
BY THE PANEL: 
 

Pursuant to 28 U.S.C. § 2244(b)(3 )(A), Ted 
Herring has filed an application seeking an order 
authorizing the district court to consider a second 
or successive petition for a writ of habeas corpus. 

FILED 
U.S. COURT OF APPEALS 

ELEVENTH CIRCUIT 
 
 

JOHN LEY 
CLERK 

JAN 26 2012 
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Such authorization may be granted only if: 
 

(A) the applicant shows that 
the claim relies on a new rule of 
constitutional law, made retroactive 
to cases on collateral review by the 
Supreme Court, that was previously 
unavailable; or 
 

(B)(i) the factual predicate for 
the claim could not have been 
discovered previously through the 
exercise of due diligence; and 
 

(ii) the facts underlying the 
claim, if proven and viewed in light 
of the evidence as a whole, would be 
sufficient to establish by clear and 
convincing evidence that, but for 
constitutional error, no reasonable 
factfinder would have found the 
applicant guilty of the underlying 
offense. 
 

28 U.S.C. § 2244(b)(2).  “The court of appeals may 
authorize the filing of a second or successive 
application only if it determines that the 
application makes a prima facie showing that the 
application satisfies the requirements of this 
subsection.”  Id. § 2244(b)(3)(C). 
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I. 

Herring, who was convicted of first degree 
murder and armed robbery and sentenced to 
death, indicates that he wishes to raise one claim 
in a second or successive § 2254 petition.  He 
wishes to argue that the Florida Supreme Court 
erroneously reinstated his death sentence in 
violation of Atkins v Virginia, 536 U.S. 304, 122 
S.Ct. 2242, 153 L.Ed.2d 335 (2002). 

 
II. 
 

 To overcome the restrictions on filing a 
second or successive habeas petition, Herring 
must show: (1) that his “claim relies on a new rule 
of constitutional law, made retroactive to cases on 
collateral review by the Supreme Court, that was 
previously unavailable”; and (2) a prima facie 
case showing that he is eligible to file a successive 
habeas petition.  In re Holladay, 331 F.3d 1169, 
1172 (11th Cir. 2003) (quotation omitted).  We 
have held Atkins to be “a new rule of 
constitutional law made retroactive to cases on 
collateral review by the Supreme Court.” Id. 
Where a new rule of constitutional law was 
decided while a petitioner’s habeas petition was 
pending, we have considered whether amending 
that petition to assert the new claim was feasible. 
In re Hill, 113 F.3d 181, 183 (11th Cir. 1997) 
(“The pragmatic approach we have adopted 
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properly recognizes that the liberal amendment 
policy applicable to habeas petitions may make 
claims based upon new rules of constitutional law 
‘available’ to the petitioner during a prior habeas 
action, even when the claim would not have been 
available at the inception of that prior action.”); 
cf. In re Turner, 637 F.3d 1200, 1203 n.4 (11th 
Cir. 2011) (holding that Atkins was previously 
unavailable where the petitioner’s prior habeas 
petition was denied only six days after Atkins was 
decided).  Finally, to establish a prima facie case 
of eligibility, Herring “must demonstrate that 
there is a reasonable likelihood that he is in fact 
mentally retarded.”  Holladay, 331 F.3d at 1173. 
 

In Atkins, the Supreme Court held that 
executing a mentally retarded offender 
constitutes excessive punishment and, therefore, 
violates the Eighth Amendment’s prohibition on 
cruel and unusual punishment.  536 U.S. at 321, 
122 S.Ct. at 2252.  The Supreme Court discussed 
definitions of mental retardation, but delegated to 
the state legislatures the task of formulating 
precise standards for determining whether an 
individual is mentally retarded.  Id at 317, 122 
S.Ct. at 2250.  The Court did, however, list 
definitions of mental retardation as formulated by 
the American Association on Mental Retardation 
and American Psychiatric Association: 
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The American Association on Mental 
Retardation (AAMR) defines mental 
retardation as follows: “Mental 
retardation refers to substantial 
limitations in present functioning. It 
is characterized by significantly 
subaverage intellectual functioning, 
existing concurrently with related 
limitations in two or more of the 
following applicable adaptive skill 
areas: communication, self-care, 
home living, social skills, community 
use, self-direction, health and safety, 
functional academics, leisure, and 
work. Mental retardation manifests 
before age 18.” 
 
The American Psychiatric 
Association’s definition is similar: 
“The essential feature of Mental 
Retardation is significantly 
subaverage general intellectual 
functioning (Criterion A) that is 
accompanied by significant 
limitations in adaptive functioning 
in at least two of the following skill 
areas: communication, self-care, 
home living, social/interpersonal 
skills, use of community resources, 
self-direction, functional academic 
skills, work, leisure, health, and 
safety (Criterion B). The onset must 
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occur before age 18 years (Criterion 
C).” 
 

Id. at 308 n.3, 122 S.Ct. at 2245 n.3 (citation 
omitted).  The Court pointed out that “’[m]ild’ 
mental retardation is typically used to describe 
people with an IQ level of 50-55 to approximately 
70,” id., and that “an IQ between 70 and 75 or 
lower ... is typically considered the cutoff IQ score 
for the intellectual function prong of the mental 
retardation definition,” id. at 309 n.5, 122 S.Ct. at 
2245 n.5. 
 

In Florida, “mental retardation” is defined 
as “significantly subaverage general intellectual 
functioning existing concurrently with deficitsin 
adaptive behavior and manifested during the 
period from conception to age 18.”  Fla.R.Crim.P. 
3.203(b).  “Significantly subaverage general 
intellectual functioning” is defined as 
“performance that is two or more standard 
deviations from the mean score on a standardized 
intelligence test authorized by the Department of 
Children and Family Services.”  Id.  Florida 
courts have interpreted this language to mean 
that a prisoner must have an IQ of 70 or below to 
establish that his intellectual functioning is 
significantly subaverage. See, e.g., Zack, 911 So. 
2d at 1201 (noting that the Supreme Court in 
Atkins prohibited the execution of mentally 
retarded individuals, but left it “to the states to 
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determine who is ‘mentally retarded’”).  In 
Turner, this Court denied a Florida prisoner’s 
application to file a successive habeas petition 
based on an Atkins claim because the prisoner’s 
IQ of 72 was above 70 and thus did not meet the 
subaverage intellectual functioning prong in Rule 
3.203.  637 F.3d at 1205-06.  In rejecting that 
application, this Court noted that, under Atkins, 
the states have the authority to determine how to 
enforce the prohibition against executing 
mentally retarded prisoners.  Id. at 1206. 
Moreover, Rule 3.203 was “substantially identical 
to . . . the clinical definitions in Atkins,” and 
“Florida’s 70-IQ cutoff [was] within the IQ range 
for mental retardation cited by the Supreme 
Court in Atkins.”  Id. at 1205, 1206 n.7; see also 
Powell v. Allen, 602 F.3d 1263, 1272 (11th Cir. 
2010), cert. denied, 131 S.Ct. 1002 (2011) (noting 
that an IQ of 70 or below was required to show 
mental retardation in Alabama, and where the 
petitioner failed to allege an IQ below this 
threshold in his habeas petition, he had “failed to 
plead facts on which an Atkins claim [could] be 
based”). 

 
The Florida Supreme Court has rejected 

the use of a standard error measurement or the 
use of a range of IQ scores because the plain 
language of Rule 3.203 “does not use the word 
approximate, nor does it reference the [standard 
error measurement].” Cherry, 959 So. 2d at 713. 
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The court noted that when the language of a 
statute was unambiguous, it was not to consider 
legislative intent or apply rules of statutory 
construction. Id. 

 
III. 

 
We deny Herring’s application because he 

cannot “demonstrate that there is a reasonable 
likelihood that he is in fact mentally retarded.” 
Holladay, 331 F.3d at 1173; see also 28 U.S.C. § 
2244(b)(3)(C).  That is, the Florida Supreme 
Court did not err in determining that he had not 
shown significantly subaverage intellectual 
functioning because his IQ was above 70.  Nor did 
the court err in declining to utilize a standard 
error measurement.  Under Atkins, Florida has 
the authority to formulate standards for 
determining whether an individual is mentally 
retarded.  See 536 U.S. at 317, 122 S.Ct. at 2250. 
Thus, although the Court listed definitions of 
mental retardation that included specific IQ 
ranges in Atkins, Florida is not required to utilize 
those definitions.  Nevertheless, Florida’s use of a 
cutoff of an IQ of 70 is consistent with the 
definitions of mental retardation set forth in 
Atkins.  The Supreme Court explained that “an 
IQ of between 70 and 75 or lower [was] typically 
considered the cutoff IQ score for the intellectual 
function prong of the mental retardation 
definition.”  Id., at 309 n.5, 122 S.Ct. at 2245 n.5, 
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Florida’s cutoff IQ of 70 falls within the range of 
70 to 75 “or lower” that the Court referenced.  Id.; 
see also Turner, 637 F.3d at 1205-06, 1206 n,7. 
Based on the above, Florida did not err in 
applying its definition of mental retardation or in 
declining to consider the standard error 
measurement, and we deny Herring’s application. 

 
Accordingly, because Herring has failed to 

make a prima facie showing that the application 
satisfies the requirements set forth in 
§ 2244(b)(2), his application for leave to file a 
second or successive petition is hereby DENIED. 

 
MARTIN, Circuit Judge,concurring: 

 
Our Circuit’s binding precedent requires 

me to concur in the denial of Mr. Herring’s 
application for leave to file a second or successive 
habeas corpus petition pursuant to 28 U.S.C. 
§ 2244(b). See Hill v. Humphrey, 662 F.3d 1335 
(11th Cir. 2011).  Suffice to say, if it is not 
unreasonable for a state to adopt a beyond a 
reasonable doubt standard of proof for an Atkins 
claim, it is not unreasonable for a state to 
disregard the five-point standard error of measure 
for determining if a defendant is mentally 
retarded.  For myself, I would be willing to revisit 
Mr. Herring’s application if the Supreme Court 
determined our decision in Hill was wrongly 
decided. 
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IN THE UNITED STATES COURT OF 
APPEALS FOR THE ELEVENTH CIRCUIT 

 

No. 11-16095-P 
 
 
 
 
 
 
 

 
 
In re: TED HERRING 
 

Petitioner. 

Middle District of Florida 

Before: DUBINA, Chief Judge, MARCUS and 
MARTIN, Circuit Judges.  
 
BY THE COURT: 
 

Petitioner’s Motion for Certification of 
Question to the Supreme Court of the United 
States or Entry of Interlocutory Order is 
DENIED. 

FILED 
U.S. COURT OF APPEALS 

ELEVENTH CIRCUIT 
 
 

JOHN LEY 
CLERK 

MAR 29 2012 




