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INTEREST OF AMICUS CURIAE1 

The Centre for Family Law and Practice 

(hereafter “CFLP”) was established in January 2009 

at London Metropolitan University, London, England 

to address the interface between the academy and 

practice in family law. CFLP is concerned with the 

academic and practical aspects of Family Law and, in 

particular, international Family Law, and 

specifically international child abduction. CFLP 

works closely with both legal and non-legal specialist 

practitioners, members of the judiciary, and 

academics, to address areas of common concern 

relating to the international movement of children, 

and international family mobility in general.  

CFLP’s interest in the instant case relates to 

concerns about (i) the effect of continuing litigation 

on children following return to the state of habitual 

residence in accordance with the provisions of the 

1980 Hague Convention on the Civil Aspects of 

International Child Abduction (hereafter “Hague 

Convention”), and (ii) the effect on children following 

return to the state of habitual residence in 

accordance with the Hague Convention of a possible 

re-return to the requested state as a result of 

continuing litigation subsequent to the initial return 

order. CFLP remains concerned about the effect on 

children of being involved in protracted litigation 

                                

1 Pursuant to Sup. Ct. R. 37.6, Amicus Curiae certifies 

that no counsel for a party to this action authored any part of 

this Brief, nor did any person or entity, other than Amicus, its 

members, or its counsel make a monetary contribution to fund 

the preparation or submission of this Brief. Counsel of record 

for the parties to this action have consented to the filing of this 

Brief. 
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after believing it to have ended, and of being 

vulnerable to further major upheaval in their lives, 

having believed themselves to be settled in a 

particular environment at the conclusion of legal 

proceedings. For some children the return following 

an abduction can be as upsetting as the original 

abduction. A subsequent re-return may make 

matters even worse for a child who is already 

profoundly distressed.   

CFLP intervened in the first family case to 

reach the Supreme Court of England and Wales – Re 

I (A Child)(Contact Application: Jurisdiction), [2009] 

UKSC 10, [2010], 1 A.C. 319 (Eng. & Wales).  

Jacqueline Renton and CFLP Co-Director Marilyn 

Freeman were also part of the team that submitted a 

brief amicus curiae brief in this Court in the case of 

Abbott v. Abbott, 130 S. Ct. 1983 (2010). Baroness 

Hale of Richmond, a Justice of the Supreme Court of 

England and Wales, is CFLP’s Patron.  CFLP’s 

counsel Timothy Scott QC, David Williams and 

Jacqueline Renton are members of the English Bar.2  

                                

2
 Mr. Scott QC, Mr. Williams and Ms. Renton are Barristers 

practicing in London and are all specialists in the field of 

international family law. Mr. Scott QC is a Barrister at 29 

Bedford Row. Mr. Williams and Ms. Renton are Barristers at 4 

Paper Buildings. Mr. Scott QC, Mr. Williams and Ms. Renton 

have acted as Lead and Junior Counsel respectively in 

numerous cases concerning the Hague Convention, 

international child law and international family law at first 

instance and in the appellate courts including the House of 

Lords and (now) the U.K. Supreme Court. Ms. Renton also 

worked at the International Child Abduction and Contact Unit, 

the Central Authority for England and Wales, before entering 

private practice. 
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CFLP recognizes that the central issue in this 

appeal is whether the return of the child E.C. to 

Scotland moots the appeal from the District Court to 

the Court of Appeals.  As this appeal raises issues 

implicating the manner in which child abduction 

cases are addressed in the United Kingdom, CFLP 

hopes to assist the Court through the presentation of 

information regarding the law and procedure 

pertaining to the management of such cases in the 

United Kingdom. 

Scotland is a constituent part of the United 

Kingdom. The U.K. comprises three jurisdictions: 

England and Wales (a single jurisdiction), Scotland, 

and Northern Ireland. Each jurisdiction has a 

separate court system, but all three share an 

ultimate appellate court which until 2009 was the 

House of Lords and since 2009 has been the U.K. 

Supreme Court.  In certain respects each of the 

three U.K. jurisdictions has a separate system of law. 

However, in all respects which affect the U.K. as a 

whole the three court systems administer the same 

law. The Hague Convention is an international 

instrument to which the U.K. acceded as a single 

sovereign nation. Scottish courts therefore deal with 

Hague Convention cases on exactly the same basis as 

English and Welsh (and Northern Irish) courts, 

subject to minor differences of procedure and 

terminology. Authorities from England and Wales 

can be and are cited in Scottish Hague Convention 

cases (and vice versa).3 

                                

3 In this connection it should be noted that the references at p.3 

of the Petition to the mother as “a Scottish national” and at p.5 

of the Petition to the mother having a “Scottish passport” are 

incorrect. The mother is a U.K. national and has a U.K. 

passport. 
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SUMMARY OF THE ARGUMENT 

1. A reversal of the District Court’s order would 

not give rise to any order capable of impacting court 

proceedings in Scotland in a meaningful way. Were 

the Appellate Court to consider Petitioner’s appeal on 

its merits and conclude that the District Court erred 

in finding that E.C. was habitually resident in 

Scotland in May 2011, when the mother filed her 

petition seeking return of her child to Scotland, this 

conclusion would be irrelevant to any current or 

future proceedings in Scotland. Whatever the parties’ 

position was in May 2011, the Scottish court’s 

exercise of jurisdiction to consider custody must now 

turn on the child’s current habitual residence, rather 

than her habitual residence more than 18 months 

ago.  The issues that would be presented by the 

Petitioner in the Court of Appeals in seeking reversal 

of the District Court’s decision are thus no longer live 

issues between the parties, and no effectual relief 

could be granted to the Petitioner upon reversal of 

the District Court’s return order. Consequently, 

neither the U.K. doctrines of res judicata and issue 

estoppel (equivalent to preclusion), nor principles of 

comity, would be of any assistance to the father, as 

there is no material fact or relevant issue which the 

mother would be precluded from challenging. Nor 

would reversal assist the father in surmounting any 

of the obstacles he now faces should he seek to 

compel E.C.’s return to the United States through a 

new action under the Hague Convention.  
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2. Children are best served by swift and 

conclusive decisions about their future in the courts 

of the country in which they are habitually resident.  

Avoidance of delay is central to this policy, and delay 

in legal proceedings of any kind is inherently 

damaging to the welfare of a child. Finding that a 

child’s return home does not moot a respondent’s 

appeal would encourage exactly the kind of 

competing court proceedings that the Hague 

Convention was aimed at preventing. The underlying 

purposes of the Hague Convention thus support the 

Eleventh Circuit’s conclusion that a child’s return to 

a requesting state moots a respondent’s appeal. 

3. The combination of an expedited appeals 

process and a respondent’s ability to seek a stay of 

enforcement strikes an appropriate balance between 

the rights of a parent who seeks return of an 

abducted child, and the authority of reviewing courts 

to consider meritorious appeals.  As measured 

against the fundamental purposes of the Hague 

Convention, the failure of an abducting parent to 

take full advantage of the right to seek a stay (as was 

the case in the instant matter) is a sufficient basis for 

concluding that an appeal is moot when a child has 

returned to her habitual residence. 
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ARGUMENT 

 

I. A DETERMINATION UPON REVERSAL THAT 

E.C. WAS HABITUALLY RESIDENT IN ALABAMA 

AT THE TIME OF HER ALLEGED WRONGFUL 

REMOVAL WOULD HAVE NO RELEVANCE TO 

ANY LIVE ISSUE IN THE SCOTTISH COURT 

NOW ADDRESSING ISSUES RELATING TO THE 

MINOR’S CUSTODY. 

 

A. The Minor’s Habitual Residence as 

of May 2011 Is Not Determinative of 

Her Current Habitual Residence. 

 

A key factor in the arguments of the father 

(and of the amici who support his position) is the 

alleged benefit to the father (both in the United 

States and in Scotland) that would follow from a 

decision by the Court of Appeals reversing the 

District Court. Petitioner’s central contention is that 

if the Court of Appeals were to consider the appeal on 

its merits and reverse the District Court, this would 

operate as a finding that E.C. continues to be 

habitually resident in the U.S. now. However, based 

on its familiarity with family courts in the United 

Kingdom, CFLP urges this Court to recognize that 

such a reversal would not and could not meaningfully 

impact any proceedings in Scotland relating to E.C., 

insofar as her habitual residence in May 2011 would 

not be determinative of her current habitual 

residence. 

 Habitual residence is not defined in the Hague 

Convention or in any other international instrument. 

In U.K. cases where the other country involved in the 

litigation is not a signatory to Council Regulation No. 
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2201/2003 (EC) (hereafter “Brussels II Revised 

Regulation 2003”), the authorities 4 show that 

habitual residence means voluntary presence in a 

country with a settled intention for an appreciable 

period of time (Nessa v. Chief Adjudication Officer, 

[1999] 2 F.L.R. 1116), and that habitual residence is 

a question of fact to be decided on all the 

circumstances of the case (Re J (A Minor) (Abduction: 

Custody Rights), [1990] 2 A.C. 562 (H.L.). Lord 

Brandon in Nessa v. Chief Adjudication Officer 

stressed that habitual residence is not an artificial 

legal construct. In Re S (A Minor) (Custody: Habitual 

Residence), [1998] A.C. 750 Lord Slynn said (at 762) 

that if a mother of a young child who has parental 

rights leaves one country to go to another with the 

established intention of settling there permanently, 

her habitual residence and that of the child may 

change very quickly. A unilateral removal of a child 

by one parent without the permission of the other 

parent or a competent court will not bring about a 

change of that child’s habitual residence. Re P (GE) 

(An Infant), [1965] Ch. 586; Re A (Wardship: 

Jurisdiction), [1995] 1 F.L.R. 767. However, that is 

an exception to the general principle that habitual 

residence is purely a question of fact. In Re P-J 

(Abduction: Habitual Residence: Consent), [2009] 

EWCA (Civ) 588, [26], the Court of Appeal stated 

that ‘habitual residence’ was to be understood 

according to its ordinary and natural meaning; that 

habitual residence can be lost but not gained in one 

                                

4  The leading case on the interpretation of ‘habitual residence’ 

in cases where both states are signatories to Brussels II Revised 

Regulation 2003 is the European Court of Justice Case C-497/10 

PPU, Mercredi v. Chaffe (2010). 
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day; and that the requisite period of time is not a 

fixed period but is assessed taking into account all 

the circumstances of the case.  

 When considering E.C.’s current habitual 

residence the Scottish court would look at the present 

factual matrix.  The mother and E.C. moved from 

Alabama to Scotland in October 2011 with the 

express permission of the District Court and with a 

settled intention to live there. That was a lawful 

move. For a period well in excess of one year they 

have been living in Scotland; that period will have 

been extended by the time any proceedings conclude 

before a Scottish court. They now have a settled 

home. E.C. is attending school. She is habitually 

resident in Scotland, following a lawful move and the 

establishment of residence there with a settled 

intention for an appreciable period of time.  

E.C.’s current habitual residence would not be 

affected if the Court of Appeals were to reverse the 

District Court’s decision on this issue. The District 

Court’s decision related to E.C.’s habitual residence 

in May 2011. A reversal would not operate 

retrospectively so as to make the move in October 

2011 a wrongful removal. Indeed, E.C.’s place of 

habitual residence at an earlier time in her life would 

be at best only tangentially relevant to the 

determination of her present habitual residence. 

 In short, from a U.K. perspective, a judgment 

upon reversal that the child was habitually resident 

in the United States as of May 2011 would not 

retrospectively make the mother’s removal of E.C. to 

Scotland in October 2011 wrongful when she had the 

express permission of the competent U.S. court at the 

material time.  Similarly, such a judgment would 

not mean that the mother’s retention of E.C. in 
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Scotland after the October 2011 was wrongful; would 

not affect the rights, duties or obligations of either 

parent; would not confer any enforceable rights on 

the father against the mother; and would not reflect 

adversely on the mother in any way. Accordingly, the 

issue of habitual residence which was determined by 

the District Court in October 2011 is simply not a live 

issue between the parties.5  

 

B. Because the Only Factual 

Judgment that Might Follow from 

Reversal Has No Current Relevance 

to Proceedings Before the Scottish 

Court, Neither The Doctrine of Res 

Judicata nor Principles of Comity 

Has Any Application to the Parties’ 

Ongoing Dispute Over Custody.  

 

The U.K. doctrines of res judicata and issue 

estoppel (which overlap) are akin to the US doctrine 

of preclusion. The Scottish authorities cited by the 

Petitioner show that the ambit of the doctrine of res 

judicata in Scotland is well defined and narrow. A 

party is only precluded from arguing a point if that 

precise point has been decided in the other 

jurisdiction.  

                                

5 Further, it seems unlikely that the Court of Appeals would be 

willing to consider the appeal against the decision under Article 

13(b) which is surely moot. Any question of whether the return 

to Scotland of E.C. in October 2011 might have been a risk to 

E.C.’s welfare, or place E.C in an intolerable situation, has been 

overtaken by events so as to be completely hypothetical. The 

issue of grave risk or intolerability under article 13(b) is not a 

live issue between the parties. 
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A reversal of the District Court by the Court of 

Appeals would establish at most that E.C. had been 

habitually resident in the U.S. in May 2011.  

However, in any future proceedings in Scotland 

(whether under the Hague Convention or otherwise) 

the Scottish court would not be concerned with E.C.’s 

habitual residence in May 2011, but rather with her 

habitual residence either at the date of an alleged 

abduction (for Hague Convention proceedings) or at 

the date when proceedings were started (for any 

other kind of proceedings). A reversal of the District 

Court by the Court of Appeals would not amount to a 

decision about E.C.’s habitual residence at any date 

which was material to the issues before the Scottish 

court.  Should the Court of Appeals reverse on the 

merits and present the Father with opportunity to 

argue res judicata, the conclusions of fact or law that 

would be the subjects of such an argument would 

simply not be relevant to any issue germane to 

proceedings in the Scottish court.  The only fact 

which the mother would be precluded from 

re-arguing (habitual residence in May 2011) would be 

beside the point. 

The doctrine of comity is also highly developed 

in U.K. law. A judgment given by a competent foreign 

court which is final and conclusive on the merits will 

generally be entitled to recognition and can be relied 

on in proceedings in a U.K. court. Dicey, Morris & 

Collins, The Conflict of Laws (14th Ed. 2006).  The 

very limited effect of a successful appeal by the 

father has been analyzed above. If the Court of 

Appeals were to reverse the District Court, the only 

effect would be a finding that E.C. had been 

habitually resident in the US in May 2011; and that 

the mother’s application for a return order should 
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therefore have been dismissed. The parental rights of 

the parents would not be impacted and no adverse 

findings could be made against the mother.  The 

doctrine of comity would therefore have no practical 

application. While Scottish courts frequently defer to 

foreign judgments, in this case there would be 

nothing relevant or material to which a Scottish 

court would or could defer. The issues which would 

be before the Scottish court would not have been 

litigated in the U.S. 

Further, it is not right to assume (as the 

Petitioner does) that the Scottish court when 

determining a Hague Convention application will 

always return a child to the U.S. where proceedings 

are already pending in deference to the U.S. court’s 

rulings. The Petitioner wrongly cites the Scottish 

case of TLMP v. AWP, [2012] CSOH 121 in support of 

this assumption. In that case the father alleged that 

the mother had wrongfully retained the child in 

Scotland. The Court of Session ordered the return of 

child to the USA as the mother’s defenses were not 

established. The child was not returned out of 

deference by the Scottish court to the U.S. 

proceedings that had been commenced by the father 

subsequent to the abduction of the child. 

Section 26 Family Law Act 1986 provides that 

an order relating to parental responsibilities or 

parental rights in relation to a child which is made 

outside the United Kingdom shall be recognised in 

Scotland if the order was made in the country where 

the child was habitually resident. However, an order 

made in Hague Convention a proceeding is not “an 

order relating to parental responsibilities or parental 

rights.” It is an order which determines where 

parental rights and responsibilities shall be decided. 
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It goes only to the venue and not to the substance. It 

is not a custody order. Such an order would not fall 

within Section 26 Family Law Act. 

In sum, a reversal by the Court of Appeals of 

the order of the District Court would not in any event 

give rise to any order which was capable of 

recognition (let alone enforcement) except in relation 

to E.C.’s habitual residence as of May 2011. There 

would be nothing else a Scottish court could be asked 

to recognise.  

 

C. A Reversal on the Merits Would 

Have No Relevance to a New 

Application from the Father under 

the Hague Convention for the 

Return of E.C. to the United States. 

 

 If the father were to make an application in 

Scotland under the Hague Convention for the return 

of E.C. to the U.S., he would have to establish that 

she had been wrongfully removed to or retained in 

Scotland at a time when she was habitually resident 

in the United States.  Convention, Articles 3 and 4. 

The mother’s removal of E.C. to Scotland in October 

2011 cannot have been wrongful since she had the 

express permission of the District Court. A 

subsequent finding by the Court of Appeals that the 

District Court had been wrong on the issue of 

habitual residence would not affect this. A lawful 

removal cannot retrospectively be rendered a 

wrongful one; rights have been acquired and 

decisions taken on the basis of a court judgment, 

including by third parties such as government 

agencies.  The mother cannot now be faulted for 

acting on a lawful decision of the District Court. 
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For the reasons given above a reversal by the 

Court of Appeals of the decision of the District Court 

would not have retrospective effect so as to the make 

the removal of E.C. to Scotland in October 2011 (or 

the subsequent retention) wrongful. Even with a 

reversal, the father would be unable to prove a 

wrongful removal or retention.  In addition he would 

be unable to show that E.C. was habitually resident 

in the U.S. at any material time. E.C. has been 

resident in Scotland since October 2011 and 

habitually resident in Scotland since some date quite 

soon after that. The father would therefore fail under 

Article 4 as well. 

 If he could somehow overcome the hurdles he 

faces in satisfying the requirements of Articles 3 and 

4 the father would still face a further hurdle in 

Article 12. A period of over one year has now passed 

since E.C. arrived in Scotland. If (as seems very 

likely) the mother was able to show that E.C. is now 

settled in her new environment, there would be no 

obligation on the Scottish court to order a return to 

the U.S.  

 One of the main objectives of the Hague 

Convention – the restoration of the status quo ante by 

means of the prompt return of the child who has been 

wrongfully removed / retained – could not be fulfilled 

by virtue of the father issuing Hague Convention 

proceedings subsequent to a reversal by the Court of 

Appeals. See Elisa Perez-Vera, Explanatory Report 

on the 1980 Hague Child Abduction Convention ¶ 16. 

The ‘return remedy’ could not be utilized.6 

                                

6 The Brief amicus curiae of the National Center for Missing 

and Exploited Children also overstates the powers afforded to 

Central Authorities who are asked to help secure the return of a 
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 When the mother started custody proceedings in 

Scotland she pleaded and relied on the decision of the 

District Court in her favour. At that time it was 

necessary for her to show that she had brought E.C. 

to Scotland lawfully and that she was not an 

abductor. However, it does not follow that an 

appellate reversal in the U.S. would also reverse the 

position in Scotland. The situation now is that E.C. 

has become habitually resident in Scotland. That is 

what would concern the Scottish court, not a decision 

by a U.S. court about where she had been habitually 

resident at an earlier date. 

 It is therefore wrong to say that an appellate 

reversal of the District Court would amount to a ‘red 

light’ to the Scottish proceedings. The Scottish 

preference for preserving the status quo ante would 

now operate in the mother’s favor. A new status quo 

ante has developed since October 2011 in which E.C. 

and the mother have a settled way of life in Scotland. 

Those are the facts on the ground which would not be 

changed by an appellate reversal in the U.S.  

 There is no basis for the suggestion that an 

appellate reversal of the District Court would lead 

the Scottish court to stay (‘sist’ in Scottish 

terminology) its custody proceedings. The Scottish 

proceedings were validly seised by the mother 

following the lawful move of E.C. to Scotland. The 

                                                                 

child. Co-operation between states via their respective Central 

Authorities would not circumvent the need for the father to 

issue a Hague Convention application in the requesting state 

(Scotland). The duties of a Central Authority only extend to 

facilitating and promoting co-operation with other Central 

Authorities. See Hague Convention, Art. 7. A Central Authority 

cannot help return a child without a parent going through the 

appropriate litigation channels. 
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Scottish court would be considering the welfare of a 

child who is not merely habitually resident in 

Scotland in a technical sense, but well settled in 

Scotland and becoming more settled with every 

month which passes. When E.C. arrived in Scotland 

in October 2011 she was 4 years and 9 months old.  

A year is a long time in the life of a child of that age. 

The principle which underlies not only the 

Hague Convention but private international law 

generally is that disputes about the welfare of 

children should be decided in the courts of the 

country where they are habitually resident. E.C. 

lives and goes to school in Scotland. She is a U.K. (as 

well as a U.S.) citizen. She has a Scottish mother. It 

is unrealistic to suggest that a Scottish court would 

decline to adjudicate on custody or other welfare 

issues, on the basis of the doctrine of forum 

conveniens, simply because of a decision by a U.S. 

court about where E.C. was habitually resident at a 

date which is now 18 months distant.7 

 Finally, with regard to the only issue of real 

consequence between the parties (i.e, custody of E.C.) 

the mother would no more benefit from an appellate 

                                

7 Appellate reversal of the finding that the father wrongfully 

retained E.C. in the U.S. in May 2011 might assist his cause 

insofar as it would remove his stigmatization as an abductor. 

However, this limited and tangential consequence of reversal 

hardly seems like the kind of consequence sufficient to warrant 

application of an exception to the doctrine of mootness.  Even 

with this stigmatization left intact, the father is not precluded 

from arguing the merits of his conduct in the Scottish court as 

they pertain to any dispute over custody simply because he has 

been labeled an abductor, nor is the Scottish Court precluded 

from reaching its own conclusion as to the father’s conduct and 

its impact on the merits of his position as to custody of the 

Minor. 
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dismissal than the father would benefit from a 

successful appeal.  All that the mother needed to 

show to the Scottish court was that she had brought 

E.C. to Scotland lawfully. That position would not be 

affected by the outcome of the appeal. The mother 

would gain nothing of consequence in proceedings in 

Scotland if the father’s appeal was dismissed. 

 

II. THE UNDERLYING PURPOSES OF THE HAGUE 

CONVENTION SUPPORT THE CONCLUSION 

THAT AN APPEAL IS MOOT ONCE THE CHILD 

HAS RETURNED TO THE REQUESTING 

JURISDICTION. 

 

Article 12 of the Hague Convention provides 

that judicial authorities may stay or dismiss 

proceedings when a child is no longer located in the 

jurisdiction. As an international agreement 

concluded between States in written form, the Hague 

Convention should be interpreted purposively.  See 

Vienna Convention on the Law of Treaties, art. 

2(1)(a) and 31, May 23, 1969.  The determination of 

the issue of mootness should thus be influenced by 

the nature and purpose of the international 

instrument out of which this appeal arises, the 

Hague Convention. The Explanatory Report on the 

1980 Hague Child Abduction Convention by Elisa 

Perez-Vera, paragraph 11 explains that Article 12 

has been “inspired by considerations of procedural 

economy.”  While the text of the Hague Convention 

does not explicitly state whether a child’s continuing 

presence is a necessary pre-requisite to jurisdiction, 

it must be understood that a primary purpose of the 

Convention is to achieve the swift return of abducted 

children to their country of habitual residence to 
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enable the courts of that country to make a full 

welfare based decision.  This Court should be 

particularly cautious about rendering a decision that 

would lead to effects running counter to the very 

purpose for which the Convention was implemented. 

As Baroness Hale of Richmond put it in Re D 

(Abduction: Rights of Custody), [2007] 1 F.L.R. 961, 

[52], “No one intended that an instrument designed 

to secure the protection of children from the harmful 

effects of international child abduction should be 

itself turned into an instrument of harm.”  

It is in the child’s interests to mitigate (so far 

as possible) the harm caused by litigation by 

reaching a speedy and definitive decision.  That 

interest is self-evidently undermined by delay in 

reaching a decision about the future of a child or by 

an outcome that fosters uncertainty about where any 

such decision should be made. Litigation about a 

child is at best a necessary evil.  This is at least in 

part the rationale behind the choice of venue rule 

which is at the heart of the Hague Convention. The 

automatic choice of the courts of the country in which 

the child was habitually resident is driven not only 

by the consideration that those courts are likely to be 

best placed to make such decisions; but also in order 

to avoid delay and uncertainty while a satellite 

decision is reached about which court should make 

the substantive decision.  

It is notable that in the Brief of Petitioner 

much is said about the supposed litigation 

advantages to the father if he prevails on the appeal 

(which are disputed): but little or nothing about the 

welfare of E.C. Professor Marilyn Freeman (CFLP’s 

co-Director) conducted research into the effects of 

international child abduction on behalf of reunite, a 
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Child Abduction Centre funded by the U.K. 

Government.  Marilyn Freeman, International 

Parental Child Abduction: The Effects, THE REUNITE 

RESEARCH UNIT (U.K.), May 2006, available at 

http://www.reunite.org/pages/effects_research.asp 

(hereafter “Effects”). Her research involved 30 adult 

interviews relating to 22 separate cases, as well as 10 

child interviews from 7 of the participating families. 

The child interview component is extremely unusual 

and provides important insights into the abduction 

process from the child’s perspective. The Effects 

research report details how the children felt angry 

and confused by the court battle and the insecurity of 

their living arrangements. Their trust in one of their 

parents, and sometimes both, was compromised. The 

children “yearned for an end to the ongoing 

proceedings” and resented being caught up in the 

adult conflict. They did not want to hear negative 

things about either parent or to feel that they had to 

defend the other parent. Effects, p. 60. Some children 

had said that the return can be as upsetting and 

stressful as the original abduction (id. at 61) and that 

it was the uncertainty, insecurity and conflict 

between their parents that caused the most distress 

(id. at 62). All the children were uncomfortable with 

the insecurity of their practical living arrangements 

and the upheaval of frequent moves. Id. 

This research reflects the importance of 

procedures that safeguard the ability of a court to 

reach decisive and definitive conclusions in litigation 

over children.  This is an important policy reason 

why an appeal should be moot in the circumstances 

of this case. If a child returns to another jurisdiction 

pursuant to a U.S. court order (as happened in this 

case) she is likely to be deemed to be habitually 
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resident in that jurisdiction upon return, 

notwithstanding any continuing litigation in the 

requested state in the child’s absence.  Courts of the 

jurisdiction to which the child has returned will 

become the courts in which issues concerning her 

custody and welfare should be decided.  If the U.S. 

courts continue to make orders concerning the child 

once the home jurisdiction (here, Scotland) is fully 

vested with jurisdiction to address custody, there is a 

risk of competing and inconsistent orders that are 

inherently damaging to children and disserve their 

interests.  

The position of the Petitioner envisages an 

unhappy and future for E.C. in which there is likely 

to be continuing litigation in both Scotland and 

Alabama. Should the father prevail in his effort to 

secure a reversal of the District Court decision on its 

merits, he would then seek to reopen court 

proceedings in the Alabama family court and obtain 

an order of custody from that court. He would 

presumably also apply to sist (i.e. stay) the Scottish 

custody proceedings, or to transfer jurisdiction to the 

U.S court on the application of the doctrine of forum 

conveniens.  In the most likely event that the 

Scottish court should decline to cede jurisdiction, 

E.C. would then be subject to competing court orders 

– exactly the result that the Hague Convention seeks 

to avoid.  Even should the father succeed in 

persuading the Scottish Court to relinquish 

jurisdiction, the custody of E.C. will then be litigated 

in the courts of a jurisdiction where she will not have 

set foot for at least two years. The Alabama courts 

would have no practical means of assessing her 

welfare. Meanwhile E.C. will have been the subject of 

litigation for some three years, over half her life. 
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Either way it is hard to imagine a scenario which 

would be more damaging to her future welfare.  

In a case where a child is returned to the 

Requesting State and with the passage of time settles 

and acquires habitual residence there, that child 

should not be subjected to a summary process to 

return her to the Requested State where an appeal 

against the original return order succeeds.  Such a 

result would contravene one of the essential purposes 

of the Hague Convention, which is to vest a single 

court with clear jurisdiction to resolve custody 

disputes, as expeditiously as possible 

 

III. AN APPEALS PROCESS ALLOWING FOR BOTH 

APPLICATIONS FOR A STAY AND EXPEDITED 

REVIEW OF CASES WHERE THE CHILD 

REMAINS IN THE JURISDICTION STRIKES AN 

APPROPRIATE BALANCE BETWEEN THE 

RIGHTS OF LITIGANTS AND THE PARTIES’ 

INTERESTS IN PROMPT RESOLUTION OF 

PETITIONS FOR RETURN. 

 

The Hague Convention does not put into place 

a scheme of enforcement or appeals, but specifies 

that proceedings should be completed within six 

weeks.  See Convention, Article 11.  There is debate 

within the international community as to whether or 

not the six-week period should include an appellate 

process. In England and Wales an effort is made to 

ensure that the six-week period includes the 

appellate process. Hague Convention appeals are 

invariably expedited.  The six-week rule is an 

important feature of the Hague landscape. Hague 

proceedings are meant to be of a summary nature 

(evidentially and procedurally) so as to ensure 



21 

 

compliance with the policy of the Hague Convention, 

namely to protect children from the harmful effects of 

child abduction and promptly return them to their 

state of habitual residence. 

 The need for guidance on ‘best practice’ was 

recognized at the First International Forum hosted 

by NCMEC in Washington DC, in 1998. At the 

Fourth Meeting of the Special Commission to Review 

the Operation of the Hague Convention of 25 October 

1980 on the Civil Aspects of International Child 

Abduction (22–28 March 2001), the Special 

Commission concluded that the Convention 

requirement of an expeditious process applied 

equally to the appeal process. 8   The primary 

motivation for this conclusion appears to be that an 

extended appeal process could be misused by 

abductors to delay returns. However, it is suggested 

that from the child’s perspective the need for a swift 

appeal derives from the benefit to the child of 

achieving certainty of outcome and thus security in 

the child’s life. 

The Hague Conference on Private 

International Law subsequently produced 2 

important documents addressing the issue of 

enforcement.  The first analyses the different 

approaches to enforcement in states that are 

signatories to the Hague Convention.  Enforcement 

of Orders Made Under the 1980 Convention: A 

Comparative Legal Study, Prelim. Doc. No. 6 of Oct. 

2006, for 5th Meeting of Special Comm’n to review the 

                                

8 Paragraph 3.3 of the Conclusions and Recommendations of 

the Fourth Meeting of the Special Commission to Review the 

Operation of the Hague Convention of 25 October 1980 on the 

Civil Aspects of International Child Abduction (March 22–28, 

2001). 
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operation of the Hague Convention.  The Brief 

amicus curiae of the United States argues that there 

is no indication in this document that return would 

typically be a barrier to an appeal if no stay was 

granted. However, conversely, there is no indication 

in this document that return would typically not be a 

barrier to an appeal if no stay was granted. 

The second discusses the possibility of 

provisional enforcement of a return order which is 

not yet final.  Guide to Good Practice Under the 

Hague Convention of 25 Oct. 1980 on the Civil 

Aspects of Child Abduction, Part IV – Enforcement 

(hereafter, “Guide”) (2010). However, contrary to the 

assertion of The United States in its Brief amicus 

curiae, the Guide does not presume that an appeal 

would not be moot once a child has left the 

jurisdiction dealing with the appellate litigation in 

the Hague Convention proceedings. Section 3 does 

though importantly make clear (amongst other 

things) the need for an expeditious resolution of the 

proceedings and suggests a number of provisions 

designed to assist in the swift determination of 

appeals, including limiting the time for appeal, 

requiring permission to appeal and limiting the 

number of courts to which an appeal could be made. 

CFLP believes that consideration of the 

management of Hague hearings and appeals in 

England and Wales, as jurisdictions with shared 

legal roots, might be instructive for this Court.  The 

English process is based on a system of discretionary 

stays and expedited appeals. There is no automatic 

stay procedure. An automatic stay procedure is not 

necessary if coupled with an expedited appellate 

structure. Further, an expedited appellate structure 

means that a child does not need to be returned 
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pending the conclusion of any appellate litigation 

that is allowed by a court.  

In England and Wales, all Hague Convention 

1980 proceedings are initially heard in the Family 

Division of the High Court as the court of first 

instance. A parent (or child, if that child is separately 

represented) has two possible chances of appeal from 

the first instance court: the Court of Appeal and then 

the Supreme Court.  

If a parent wishes to appeal a decision at first 

instance (a decision of the High Court of England and 

Wales) to the Court of Appeal (the first tier appellate 

court) he or she needs to obtain leave from the first 

instance judge or from the Court of Appeal.  See 

Family Procedure Rules 2010, Rule 30.3. If a parent 

wishes to appeal from the Court of Appeal to the 

Supreme Court, the parent must first apply for leave 

to appeal from the Court of Appeal, and if that is 

refused can then apply for leave from the Supreme 

Court. That court will only grant leave if the court: 

(a) considers that the appeal would have a real 

prospect of success, or (b) has some other compelling 

reason why the appeal should be heard.  Id.  

Unless the lower court or appeal courts order 

otherwise, an appeal does not operate as a stay of any 

order or decision of the lower court. Id., Rule 30.8.  

However, if leave is granted by either the first 

instance judge or Court of Appeal, then a stay is 

almost always put in place by the court that granted 

leave. Without a stay in place, there is nothing to 

stop a parent from enforcing the return order of the 

first instance court. A return order without a stay is 

in practice a final order. 

A parent has 21 days to lodge an appeal 

application with the Court of Appeal (unless a 
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different timeframe is imposed by the first instance 

court).  Id., Rule 30.4.  There is a ‘fast track’ 

procedure for hearing appeals in the Court of Appeal 

and Supreme Court.  The appellate courts have 

recognized the need for a swift determination of 

appeals in order to implement the need for prompt 

returns, with a target of 6 weeks to dispose of an 

appeal.  Re HB (Children’s Objections), [1998] 1 

F.L.R. 422. 

In 2007 the Standing Orders of the House of 

Lords were amended to introduce an expedited 

appeal procedure for appeals from the Court of 

Appeal to the House of Lords. When the U.K. 

Supreme Court was created in 2009 a similar 

six-week expedited appeal procedure was 

implemented by The Supreme Court of the United 

Kingdom: Practice Direction 3, paragraph 3.4.4.   

It is crucial that a child who has already been 

subjected to at least one international move is not 

moved from pillar to post as a consequence of the 

litigation itself. The English appellate structure 

provides one route to try to avoid this problem. It 

ensures that decisions about a child's future are 

determined expeditiously and at the same time 

protects a parent’s / child’s right to an appeal. By 

granting a stay only in cases where an appeal has a 

chance of success there is minimal disruption to the 

child’s life. At the most, there is only one further 

international move of the child as a consequence of 

this structure.  

It is respectfully suggested that the problem of 

mootness in Hague Convention appeals, which is 

highlighted by the arguments advanced on both sides 

in this appeal, is avoided by the application of 

expedited appellate procedures for which the English 
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route provides one possible model. Such procedures 

adequately safeguard both the rights of a parent who 

seeks return of an abducted child, and the authority 

of reviewing courts to consider meritorious appeals.  

As measured against the fundamental purposes of 

the Hague Convention, the failure of an abducting 

parent to take full advantage of the right to seek a 

stay (as was the case in the instant matter) is a 

sufficient basis for concluding that an appeal is moot 

when a child has returned to her habitual residence. 

 

CONCLUSION 

 For the foregoing reasons, Amicus Curiae the 

Centre for Law and Family Practice respectfully 

requests that this Court affirm the opinion of the 

Court of Appeals for the Eleventh Circuit. 
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