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INTRODUCTION 

Respondents Delano Farms Company, Four Star 
Fruit, Inc., and Gerawan Farming, Inc. (collectively 
“Plaintiffs”) argue that the split among the circuits re-
garding the scope of the waiver of sovereign immunity 
in 5 U.S.C. § 702 is not “real” (Pl. Opp. 8) and that this 
case does not present a sufficiently important question 
to merit review.  They are wrong on both counts.  The 
Court should grant review to resolve the divergent 
holdings of the courts of appeals on the fundamental 
issues of sovereign immunity and administrative law 
presented in this case. 

ARGUMENT 

I. THERE IS A SPLIT ON THE SCOPE OF THE APA’S 

WAIVER OF SOVEREIGN IMMUNITY 

Plaintiffs concede (at 21) that the decisions of a 
number of other courts of appeals “contain language 
that on its face conflicts” with the Federal Circuit’s in-
terpretation of the APA’s waiver of sovereign immu-
nity.  They try to explain away that conflict by reinter-
preting these decisions.  But the clearest indication of 
what the decisions meant is what they said, and all 
reached conclusions on the scope of the APA’s waiver 
that conflict with the decision below.   

A. Plaintiffs Cannot Explain Away The Diver-
gent Holdings Of The Courts Of Appeals 

The Second Circuit and Sixth Circuit have both 
held that § 702 waives sovereign immunity only for 
claims challenging “agency action.”  Pet. 12-13.  The Se-
cond Circuit stated that § 702 “applies only when there 
has been an ‘agency action’ within the meaning of 5 
U.S.C. § 551(13).”  SEC v. Credit Bancorp, Ltd., 297 
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F.3d 127, 141 (2d Cir. 2002).  The Sixth Circuit held that 
“[b]y its own terms, § 702 only applies where the party 
seeks judicial review of agency action.”  Blakely v. 
United States, 276 F.3d 853, 870 (6th Cir. 2002).  These 
decisions directly conflict with the Federal Circuit’s 
conclusion that § 702’s waiver of sovereign immunity 
“is not limited” to cases challenging “agency action.”  
Pet. App. 10a. 

Plaintiffs do not—and cannot—distinguish Credit 
Bancorp and Blakely on the ground that they conflated 
the requirements for stating a claim under the APA 
and establishing a waiver of sovereign immunity under 
§ 702.  In neither case did the cause of action at issue 
arise under the APA.  Credit Bancorp involved a re-
quest for a declaration of rights on issues of lien priority 
and liability under the Federal Debt Priority statute.  
Blakely involved a non-APA suit to recover property 
seized in a civil forfeiture proceeding.  Both cases thus 
addressed the circumstances under which § 702 waives 
sovereign immunity for a non-APA action and concluded 
that a showing of “agency action” is required.  Credit 
Bancorp, 297 F.3d at 141; Blakely, 276 F.3d at 870. 

Plaintiffs’ principal argument for distinguishing 
Credit Bancorp is that the case relied upon Lujan v. 
National Wildlife Federation, 497 U.S. 871 (1990), 
which involved the right to judicial review in § 702’s 
first sentence rather than the waiver of sovereign im-
munity in § 702’s second sentence.  But Credit Bancorp 
itself involved the second sentence of § 702.  The Sec-
ond Circuit’s citation of Lujan provides no basis for re-
casting Credit Bancorp’s explicit discussion of “the 
§ 702 waiver of sovereign immunity,” Credit Bancorp, 
297 F.3d at 141, as anything other than what the Sec-
ond Circuit said it was.  Nor can the Second Circuit’s 
decision be distinguished on the ground that it “focused 
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on the tax basis of the suit.”  Pl. Opp. 18.  The § 702 
waiver issue arose as part of an alternative argument 
for affirming the district court, 297 F.3d at 140, and 
thus was an essential part of the Second Circuit’s ruling. 

Plaintiffs’ attempt to distinguish Blakely also fails.  
Plaintiffs argue that because Blakely involved a claim 
to recover property forfeited in a judicial proceeding, 
its reference to “agency action” was merely a reference 
to the requirement that a party invoking § 702’s waiver 
of sovereign immunity “state a claim against an ‘agen-
cy.’”  Pl. Opp. 20.  But the claims in Blakely were 
against an “agency or an officer or employee thereof.”  
5 U.S.C. § 702; see also Blakely, 276 F.3d at 859.  Those 
defendants had initiated the civil forfeiture proceeding, 
276 F.3d at 860, but, critically, they had not engaged in 
“agency action” as defined in 5 U.S.C. § 551(13).  Al-
though the court noted that the forfeiture was in con-
nection with a judicial proceeding, see id. at 870, no ju-
dicial officer was a defendant in the case, see id. at 859.   

Plaintiffs likewise fail to explain away the Fourth 
and Fifth Circuit cases holding that § 702’s waiver of 
sovereign immunity is conditioned on satisfying the re-
quirements of § 704.  Plaintiffs argue (at 18-19) that 
Food Town Stores, Inc. v. EEOC, 708 F.2d 920 (4th Cir. 
1983), and Taylor-Callahan-Coleman Counties District 
Adult Probation Department v. Dole, 948 F.2d 953 (5th 
Cir. 1991), focused on the requirements of stating a 
claim under the APA.  But the Fourth Circuit in Food 
Town gave no indication it was addressing a claim un-
der the APA; to the contrary, the court explained that 
the waiver in § 702 applies in “nonstatutory review” 
cases.  See 708 F.3d at 922; see also Food Town Stores, 
Inc. v. EEOC, 1980 WL 299, at *1 (M.D.N.C. Aug. 14, 
1980) (noting that a constitutional challenge also was 
asserted).  Plaintiffs admit (at 19 n.7) that Taylor-
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Callahan-Coleman involved an APA claim and a non-
APA claim.  Moreover, both cases explicitly discussed 
“sovereign immunity,” not merely the elements of an 
APA cause of action.  Food Town, 708 F.2d at 922; Tay-
lor-Callahan-Coleman, 948 F.2d at 956. 

Plaintiffs are also too quick to dismiss the internal 
conflict in the Ninth Circuit.  Three judges of the Ninth 
Circuit have “recognize[d] that there is a conflict.”  
Gros Ventre Tribe v. United States, 469 F.3d 801 (9th 
Cir. 2006).  Two judges subsequently purported to re-
solve that conflict, Veterans for Common Sense v. 
Shinseki, 644 F.3d 845, 865-866 (9th Cir. 2011), but 
their decision was vacated by the full court, 663 F.3d 
1033 (9th Cir. 2011).  The state of the law in the Ninth 
Circuit thus remains just as confused as it was before 
the panel’s decision in Veterans for Common Sense. 

B. The Federal Circuit’s Failure To Resolve Its 
Own Internal Split Demonstrates The Need 
For Supreme Court Review 

The split among the circuits is mirrored by a split 
in the Federal Circuit’s own cases.  Pet. 17-20.  Plain-
tiffs argue (at 10-11) that this Court should not concern 
itself with the issue because the Federal Circuit denied 
en banc review in this case.  But the Federal Circuit’s 
failure to address its own divergent precedent counsels 
in favor of review, not against it—especially consider-
ing the nationwide scope of the Federal Circuit’s juris-
diction in patent cases. 

II. PLAINTIFFS CANNOT DEFEND THE FEDERAL CIRCUIT’S 

RELIANCE ON LEGISLATIVE HISTORY OVER THE TEXT 

AND STRUCTURE  OF SECTION 702 

Plaintiffs offer almost no defense on the merits of 
the Federal Circuit’s interpretation of § 702, which re-



5 

 

lied heavily on legislative history and largely disre-
garded § 702’s text and structure.  See Pet. 20-28.  
Plaintiffs do not dispute that their challenges to the va-
lidity of patents owned by the United States implicate 
sovereign immunity.  Nor do they dispute that “‘[a] 
waiver of the Federal Government’s sovereign immu-
nity must be unequivocally expressed in statutory 
text.’”  Pet. 23 (quoting Lane v. Pena, 518 U.S. 187, 192 
(1996)).  Nor can they contest that by its plain terms 
§ 702 applies only to an action “stating a claim that an 
agency or an officer or employee thereof acted or failed 
to act.”  Yet Plaintiffs embrace (at 5) the Federal Cir-
cuit’s sweeping assertion (Pet. App. 10a) that “section 
702 of the APA waives sovereign immunity for non-
monetary claims against federal agencies”—seemingly 
without regard to whether the plaintiff challenges any 
government action whatsoever.   

The Federal Circuit stated repeatedly that § 702’s 
waiver of sovereign immunity applies to any claim 
against the United States seeking non-monetary relief 
regardless whether the claim challenges government 
action.  See, e.g., Pet. App. 10a (“We hold that section 
702 of the APA waives sovereign immunity for non-
monetary claims against federal agencies, subject to 
the limitations in subsections (1) and (2).”); id. (§ 702 
“waives sovereign immunity for any action stating a 
claim against the United States (or its officers or em-
ployees) and seeking relief other than money damages”); 
id. 11a.  The court reached this conclusion primarily by 
relying on the legislative history of the waiver, not its 
text or its structure.  See, e.g., id. 11a (“The reports of 
the judiciary committees of both Houses stated that the 
1976 amendment was meant to ‘withdraw[] the defense 
of sovereign immunity in actions seeking relief other 
than money damages.’” (quoting S. Rep. No. 94-996, at 
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4 (1976); H.R. Rep. No. 94-1656, at 4 (1976))); id. 12a 
(“The committee reports broadly describe the waiver 
as applying to actions seeking relief other than money 
damages.” (internal quotation marks omitted)). 

The Federal Circuit relegated any consideration of 
the text of § 702—its express “acted or failed to act” 
requirement—to a footnote.  See Pet. App. 22a n6.  The 
court had recognized that the only claims before it were 
Plaintiffs’ Declaratory Judgment Act claims to declare 
the patents invalid due to alleged “public use” of the 
varieties.  The claims Plaintiffs had previously asserted 
challenging a litany of acts by USDA—including ob-
taining the patents and licensing them to the Commis-
sion—had been dismissed and were no longer at issue.  
See, e.g., id. 4a, 5a (“Delano has not appealed the [dis-
trict] court’s ruling on the administrative claims” —
those “alleging that [USDA] had acted unlawfully in 
obtaining the patents and entering into the licensing 
arrangements with the Commission”); Pet. 9 (explain-
ing limited claims pursued on appeal).  But inexplicably, 
the Federal Circuit found that “USDA’s act of obtain-
ing ownership of the patents” was sufficient to bring 
Plaintiffs’ claims within § 702’s waiver of sovereign 
immunity.  Pet. App. 22a n.6.  In other words, the Fed-
eral Circuit held that Plaintiffs had “stat[ed] a claim 
that an agency or an officer or employee thereof acted 
or failed to act” unlawfully under § 702 based on an ac-
tion by USDA (“obtaining ownership”) that was not, in 
fact, being challenged in the case.   

Not even Plaintiffs defend this aspect of the Fed-
eral Circuit’s decision.  See Pl. Opp. 26-28.  They claim 
instead that the “acted or failed to act” requirement of 
§ 702 was met because “[t]he patents in this case were 
licensed to Delano and royalties were collected from 
Delano.”  Id. 27.  Even assuming Plaintiffs mean to 
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point to the licenses from USDA to the Commission—
not the licenses from the Commission (a state agency 
not covered by the APA) to Plaintiffs—this contention 
fails for the same reasons the court of appeals’ does.  
Plaintiffs’ claims challenging licensing are no longer at 
issue.  All that is left in this case are claims to declare 
invalid the USDA’s patents based on alleged public use 
by private California table grape growers.  See supra p. 
6; Pet. 9, 26-27, 30-31.  Thus, contrary to Plaintiffs’ as-
sertion, “USDA’s licensing of patents it owns and col-
lection of royalties” do not “giv[e] rise” to Plaintiffs’ 
remaining patent invalidity claims.  Plaintiffs cannot 
point to the USDA’s licenses to satisfy the “final agen-
cy action,” “agency action,” or “acted or failed to act” 
requirements of § 702 and § 704.  Compare Pl. Opp. 27, 
31.  In arguing (at 32) that its remaining claims chal-
lenge “wrongful licensing and collecting of royalties by 
the USDA,” Plaintiffs simply mischaracterize what re-
mains of their claims.  It is not the Commission that has 
“confuse[d] the ‘act’ or legal wrong with the remedy 
Delano seeks.”  Id. 27.   

Plaintiffs quote (at 31-32) a clause from the back-
ground section of the United States’ brief suggesting 
that they are claiming invalidity based on alleged ac-
tions of a USDA employee.  But Plaintiffs notably do 
not accept that description of their claims, arguing in-
stead that “the grapevines had been reproduced by a 
number of central valley farmers independent of grow-
er trials.”  Pl. Opp. 3; see also Pet. 9, 26.1  It is thus 
clear that the Federal Circuit’s and Plaintiffs’ position 

                                                 
1 As Plaintiffs acknowledge (at 3 n.2), their inequitable con-

duct claim, which challenged actions by USDA, is no longer at is-
sue in light of a settlement reached by the parties. 
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would “sever[] the link between the claim being stated 
and the government actions allegedly giving rise to a 
waiver of sovereign immunity.”  Pet. 26.  Such a read-
ing, however, impermissibly disregards the text of 
§ 702, which requires a party to “stat[e] a claim” based 
on the challenged government act or failure to act.   

In sum, Plaintiffs offer no persuasive defense of the 
Federal Circuit’s decision, which even the United 
States argued below was incorrect.  Given the impor-
tance of ensuring that sovereign immunity is not 
waived absent a clear statement by Congress, the Fed-
eral Circuit’s error should be corrected.   

III. THIS CASE RAISES QUESTIONS OF NATIONAL IMPOR-

TANCE AND PRESENTS A CLEAN VEHICLE FOR REVIEW 

Plaintiffs do not dispute that this case would pro-
vide the Court with an opportunity to address for the 
first time whether the waiver of sovereign immunity in 
§ 702 enacted by Congress in 1976 applies only to “final 
agency action” and “agency action”—as the United 
States has long asserted, see Pet. 24-25—or at a mini-
mum to some government act or failure to act.  They 
nonetheless argue that the case does not raise ques-
tions of exceptional importance and is not appropriate 
for review.  Each of Plaintiffs’ arguments fails. 

1. Plaintiffs contend (at 25) that “in the vast ma-
jority of cases the scope of the § 702 waiver is irrele-
vant.”  But Plaintiffs’ opposition brief discusses at least 
twelve different reported appellate decisions address-
ing the issue.  See Pl. Opp. 11-21.  Indeed, one of those 
decisions—Treasurer of New Jersey v. Department of 
Treasury, 684 F.3d 382 (3d Cir. 2012)—was issued just 
this year.  The scope of § 702’s waiver is potentially im-
plicated in any non-APA claim against the United 
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States for non-monetary relief.  As the array of cases 
on either side of the circuit split demonstrates, those 
cases are not uncommon.  The fact that the issue does 
not arise in “most” cases against federal agencies (Pl. 
Opp. 30) is unilluminating.   

2. Plaintiffs also argue (at 26) that the Federal 
Circuit’s application of the “acted or failed to act” re-
quirement of § 702 does not warrant review.  But under 
the Federal Circuit’s reading of that requirement, 
which requires no nexus between the claim asserted 
and the government act invoked, § 702 would apply to 
any non-monetary challenge asserted against the Unit-
ed States.  As explained above, this case squarely rais-
es the question whether § 702 applies only when a par-
ty “stat[es] a claim,” 5 U.S.C. § 702, that an action or 
failure to act is unlawful, not any time a party can iden-
tify some government action relating in some way to 
the suit.  See supra pp. 6-8.   

3. Plaintiffs dispute (at 28-30) that the Federal 
Circuit’s decision will have a significant impact by per-
mitting suits challenging federal patents.  But Plaintiffs 
do not contest that the federal government received an 
average of 862 patents per year between 1998 and 2011.  
See Pet. Reply Br. 9.  Nor do they dispute that the 
Federal Circuit has addressed cases involving chal-
lenges to state-owned patents shielded by sovereign 
immunity.  See Pet. 29.  And they do not contest that all 
cases involving challenges to federal patents will be 
subject to review in the Federal Circuit.  Plaintiffs ar-
gue (at 29) that the rule announced in MedImmune, 
Inc. v. Genetech, Inc., 549 U.S. 118 (2007), which now 
permits licensees to bring invalidity challenges, “was 
not new, but was one of long-standing application in the 
lower courts.”  But, in fact, this Court in MedImmune 
rejected the Federal Circuit’s “reasonable apprehen-
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sion” standard that had precluded the challenge 
brought in that case.  See 549 U.S. at 122, 132 & n.11.  It 
is unsurprising that before MedImmune relatively few 
declaratory judgment challenges to federal patents had 
been asserted by licensees.  See Pet. Reply Br. 10.   

4. Plaintiffs argue (at 30) that this is not a 
“‘[c]lean [v]ehicle’” because the USDA’s licensing of the 
patents is “agency action” and “final agency action.”  
But as explained above, Plaintiffs’ challenges to the 
USDA’s licensing decisions are no longer at issue.  
They were dismissed by the district court and not ap-
pealed.  See supra pp. 6, 7; Pet. 9, 26-27, 30-31.  Because 
this case involves the application of § 702’s waiver of 
sovereign immunity to Declaratory Judgment Act 
claims that seek only to invalidate USDA’s patents, not 
APA claims challenging some kind of government ac-
tion, this case is an ideal vehicle to address the scope of 
the waiver of sovereign immunity in § 702. 

5. Finally, Plaintiffs contend (at 32-33) that the 
Court should not hear this case because the United 
States has opposed certiorari.  As the Commission has 
noted, however, sovereign immunity arises in this case 
because the United States is a necessary and indispen-
sable party under Federal Rule of Civil Procedure 19.  
In that context, it is entirely appropriate for a party to 
argue that sovereign immunity prevents joinder.  In-
deed, Plaintiffs do not dispute that this Court so held in 
Republic of Phillipines v. Pimentel, 553 U.S. 851 (2008).  
See Pet. Reply Br. 6-7.  Plaintiffs suggest (at 32-33) that 
the United States’ opposition to certiorari signals that 
USDA is “willing to defend the validity of the patents 
on the merits.”  The United States, however, has re-
served (at 11) the right to “potentially seek this Court’s 
review of the sovereign immunity issue at a later date” 
if this case goes forward and Plaintiffs prevail. 
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The United States thus not only agrees that the 
Federal Circuit improperly interpreted § 702’s waiver of 
sovereign immunity, but also reserves the right to raise 
this very issue at a later date.  The far better course 
would be to resolve the long-simmering debate over the 
scope of § 702’s waiver of sovereign immunity now. 

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 
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