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QUESTIONS PRESENTED 
 

 Under 26 U.S.C. § 512(a)(3)(E)(i), investment 
income of a voluntary employees’ beneficiary 
association (“VEBA”) is tax-exempt only if a set-aside 
of the income for a purpose specified in section 
512(a)(3)(B)(ii) “does not result in an amount of 
assets set aside for such purpose in excess of the 
account limit determined under section 419A.”  
Sections 419 and 419A limit an employer’s deduction 
for contributions to a VEBA.  In conflict with the 
Sixth Circuit, the Federal Circuit held section 
512(a)(3)(E)(i) should be interpreted without 
reference to sections 419 and 419A.  The questions 
presented are as follows: 
 1. Whether section 512(a)(3)(E)(i) must be 
interpreted consistently with sections 419 and 419A 
to mean that a set-aside of income results in set-
aside assets only if the income is considered, under 
section 419(c), not to have been spent for a specified 
purpose in the year the income is earned, but instead 
to have been accumulated for use in a later year. 
 2. Whether a regulation adopting the Federal 
Circuit’s interpretation outstanding in “temporary” 
form since 1986 should be given deference despite 
having been issued without the explanation required 
by 5 U.S.C. § 706(2)(A) and without the prior notice 
and comment required by 5 U.S.C. § 553. 
 3. Whether the variance rule in Treas. Reg. § 
301.6402-2(b)(1) is jurisdictional, barring the 
deference argument and precluding application of  
judicial exceptions to such administrative exhaustion 
requirements. 
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CORPORATE DISCLOSURE STATEMENT 

 Pursuant to Rule 29.6, petitioner has no parent 
corporation and no publicly traded corporation owns 
10% or more of petitioner’s stock.  Northrop 
Grumman Corporation and Subsidiaries owns no 
stock in petitioner but is the sponsor of petitioner for 
the benefit of its employees. 
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PETITION FOR A WRIT OF CERTIORARI 
 
 Northrop Corporation Employee Insurance 
Benefit Plans Master Trust respectfully petitions for 
a writ of certiorari to review the judgment of the 
United States Court of Appeals for the Federal 
Circuit in this case. 
 

OPINIONS BELOW 
 
 The court of appeals did not issue an opinion in 
this case.  The opinion of the Court of Federal Claims 
(Pet. App. 2a-23a) is reported at 99 Fed. Cl. 1. 
 

JURISDICTION 
 
 The judgment of the court of appeals was entered 
on April 10, 2012.  Pet. App. 1a.  The jurisdiction of 
this Court is invoked under 28 U.S.C. § 1254(1). 
 

STATUTORY AND REGULATORY 
PROVISIONS INVOLVED 

 
 The relevant statutory and regulatory provisions 
are reproduced in the appendix to this petition.  See 
Pet. App. 24a-37a. 
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STATEMENT 
 
 Petitioner is a voluntary employees’ beneficiary 
association (“VEBA”) organized to provide health 
benefits for its member employees and their 
dependents under 26 U.S.C. section 501(c)(9).  Under 
section 501(a), as a VEBA, petitioner is generally 
exempt from taxation.  However, section 511(a)(1) 
imposes a tax on “the unrelated business taxable 
income (as defined in section 512)” of VEBAs.   
 Section 512(a)(3)(A) defines “unrelated business 
taxable income” for VEBAs to include all income 
except “exempt function income.”  Thus, under 
sections 511(a) and 512(a)(3)(A), VEBAs are taxed on 
all income except “exempt function income.”  Under 
section 512(a)(3)(B), “exempt function income” 
includes “all income … which is set aside … (ii) … to 
provide for the payment of life, sick, accident, or 
other benefits, including reasonable costs of 
administration directly connected with a purpose 
described in clause … (ii).”   
 Section 512(a)(3)(B)(ii) is limited by section 
512(a)(3)(E)(i): 

[A] set-aside for any purpose specified in clause 
(ii) of subparagraph (B) may be taken into 
account under subparagraph (B) only to the 
extent that such set-aside does not result in an 
amount of assets set aside for such purpose in 
excess of the account limit determined under 
section 419A … for the taxable year. 

 The issue in this case is when does a set-aside of 
income for a purpose described in section 
512(a)(3)(B)(ii) “result in an amount of assets set 
aside for such purpose in excess of the account limit 
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determined under section 419A” for purposes of 
section 512(a)(3)(E)(i).  There are two competing 
interpretations of this provision.  Under the 
interpretation advocated by petitioner, and adopted 
by the Sixth Circuit, payment of benefits by a VEBA 
produces one and only one tax benefit, either in the 
form of a tax deduction by the employer for a 
contribution to the VEBA to fund the benefit 
payment, or in the form of a tax exemption for an 
amount of the VEBA’s investment income used to 
fund the benefit payment.  Under the interpretation 
advocated by the government and adopted by the 
Federal Circuit, in many cases there is a double 
denial of tax benefits.  Under that interpretation, in 
many cases payment of benefits by a VEBA results in 
neither a tax deduction for an employer contribution 
nor a tax-exemption for income of the VEBA.  This 
double denial of tax benefits cannot be what 
Congress intended.  Employer contributions and the 
VEBA’s investment income are the two principal 
funding sources for a VEBA’s benefit payments, and 
Congress intended that whichever of those two 
funding sources was considered used to pay current 
benefits would receive tax-favored treatment. 
 Section 512(a)(3)(E) was enacted in 1984, 
together with sections 419 and 419A.  Deficit 
Reduction Act of 1984, Pub. L. No. 98-369, §§ 511(a) 
and 511(b)(2), 98 Stat. 494.  Section 419(b) provides 
that the amount an employer may deduct in 
computing taxable income for contributions to a 
VEBA is limited to the VEBA’s “qualified cost for the 
taxable year.”  Section 419(c)(1) provides that 
“qualified cost” means “qualified direct cost” plus the 
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amount of an “addition to a qualified asset account,” 
as limited in section 419A(b). 
 Section 419(c)(3)(A) defines “qualified direct cost” 
as the amount of benefit payments during the 
current year.  Under section 419A(b), an “addition to 
a qualified asset account” may not be taken into 
account for purposes of section 419(c)(1) “to the 
extent such addition results in the amount in such 
account exceeding the account limit.”  Section 
419A(c)(1) defines the “account limit” as the amount 
of claims incurred but unpaid at the end of the year.  
Thus, a “qualified asset account” represents funds 
that will be used to make benefit payments after the 
current year.  Section 419(c)(2) provides that 
“qualified cost” is reduced by the VEBA’s after-tax 
income for the year.   
 In 1986, the Internal Revenue Service (“IRS”) 
and the Treasury Department issued a temporary 
regulation interpreting section 512(a)(3)(E)(i).  Temp. 
Treas. Reg. § 1.512(a)-5T, A-3(b) provides as follows: 

[T]he unrelated business taxable income of a 
VEBA … for a taxable year of such an 
organization generally will equal the lesser of 
two amounts: the income of the VEBA for the 
taxable year …; or, the excess of the total 
amount set aside as of the close of the taxable 
year … over the qualified asset account limit … 
for the taxable year. 

 The temporary regulation thus interpreted 
section 512(a)(3)(E)(i) to mean that a set-aside of 
income under section 512(a)(3)(B)(ii) “result[s] in” 
assets in excess of the account limit whenever there 
are excess assets, to the extent of the lesser of the 
income or the excess assets.  The temporary 
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regulation was not accompanied by any explanation 
of the reasons for its interpretation of section 
512(a)(3)(E)(i).  The temporary regulation was not 
preceded by a notice of proposed rulemaking.  
However, a notice of proposed rulemaking identical 
to the temporary regulation was issued at the same 
time as the temporary regulation.  Temp. Treas. Reg. 
§ 1.512(a)-5T has never been issued in final form. 
 Sherwin-Williams Co. Employee Health Plan 
Trust v. Commissioner, 330 F.3d 449 (6th Cir. 2003), 
interpreted section 512(a)(3)(E)(i) differently than 
the temporary regulation.  Sherwin-Williams 
interpreted section 512(a)(3)(E)(i) to mean that a set-
aside of income under section 512(a)(3)(B)(ii) can 
“result in” assets in excess of the account limit only if 
the income is not spent for a purpose described in 
section 512(a)(3)(B)(ii) in the year the income is 
earned but is instead accumulated to be spent for 
such a purpose in a later year: 

The question presented here is whether the limit 
is meant to cap the total amount of income that a 
VEBA may set aside under § 512(a)(3)(B) over 
the course of a year, or whether it acts as a cap 
only on the amount of income that the VEBA 
may accumulate…. § 512(a)(3)(E)(i) is a limit on 
how much money a VEBA may accumulate, not 
on how much it may set aside.   

Id. at 454.   
 Sherwin-Williams relied on text, context, and 
legislative history.  Id.  Sherwin-Williams concluded 
the statutory text supported its interpretation:   

The inquiry into whether set-aside income 
“result[s] in an amount” in excess of the account 
limit suggests a focus not on the aggregate 
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quantity of money that has passed through the 
account over the relevant window of time, but on 
the sum that exists in the account at the relevant 
moment. 

Id.  Sherwin-Williams relied on the context provided 
by the cross-reference in section 512(a)(3)(E)(i) to the 
account limit in section 419A, since that account 
limit applies only to contribution amounts that will 
be used for benefit payments after the current year:  
“Interpreting the limit to apply only to those funds 
that are set aside and on hand – that is, accumulated 
– makes § 512(a)(3)(E)(i)’s reference to § 419A 
internally coherent.”  Id. at 455.  Sherwin-Williams 
also relied on legislative history:  “The House Ways 
and Means Committee explained § 512(a)(3)(E)(i) as 
seeking to impose ‘reasonable limits’ on a VEBA’s 
ability to ‘accumulate’ set-aside income, not simply 
as cutting back on a VEBA’s ability to set aside 
income to fund and administer its benefits plan.”  Id. 
at 456. 
 In CNG Transmission Management VEBA v. 
United States, 588 F.3d 1376 (Fed. Cir. 2009), the 
Federal Circuit disagreed with the Sixth Circuit’s 
interpretation of section 512(a)(3)(E)(i) in Sherwin-
Williams.  CNG concluded the statutory language 
requires the interpretation in the temporary 
regulation.  “[B]ecause CNG’s investment income 
caused its total fund balances to exceed the statutory 
account limit, that investment income cannot be 
classified as exempt function income.”  Id. at 1379 
(emphasis added). 

The language of section 512(a)(3)(E) is clear and 
unambiguous: it provides that income does not 
qualify as exempt function income if it “result[s] 
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in” an account balance that is “in excess” of the 
statutory account limit.  The plain meaning of 
the term “results in” is “causes.”  See Brown v. 
Gardner, 513 U.S. 115, 119 (1994) (concluding 
that the term “as a result of” can be “naturally 
read simply to impose the requirement of a 
causal connection”).  Here, CNG’s account 
overage was caused by, or occurred as a 
consequence of, the investment income it made 
in 2000.  Thus, under the plain meaning of 
section 512(a)(3)(E)(i) that investment income 
was not tax-exempt. 

Id. at 1379-80 (some citations omitted).   
 CNG rejected the argument that section 
512(a)(3)(E)(i) should be interpreted consistently 
with section 419(c), which provides that, in 
determining the amount an employer may deduct for 
a contribution to a VEBA to pay current benefits, the 
VEBA’s current income reduces the amount 
deductible, so that the VEBA’s current income is 
considered the first source of funds used to pay 
current benefits: 

We find this argument unpersuasive.  As a 
preliminary matter, section 419(c) is prefaced by 
the phrase “[f]or purposes of this section” and 
there is nothing to indicate that section 419’s 
alleged ordering rule should be applied to section 
512.  Furthermore, sections 419 and 512 were 
enacted to deal with two fundamentally different 
problems.  While the former addresses the 
problem of excessive employer deductions for 
contributions to a VEBA, the latter addresses the 
problem of allowing a VEBA to generate 
excessive tax-free income.  Section 419 limits the 
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extent to which an employer can deduct 
contributions to a VEBA by limiting the 
deduction to the VEBA’s “qualified cost” for the 
year.  Nowhere, however, does it indicate that in 
determining the amount of tax-exempt set aside 
available under section 512(a)(3)(E)(i), 
investment income must be the first source used 
to pay member benefits. 

Id. at 1381-82 (footnote and citation omitted). 
 CNG concluded legislative history supported its 
interpretation: 

The impetus for Congress’ enactment of changes 
to the tax treatment of funded welfare benefit 
plans was its concern about the “tax-shelter 
potential” of such plans.  H.R. Rep. No. 98-432, 
pt. 2, at 1275 (1984).  Specifically, Congress 
feared that “the combination of advance 
deductions for contributions and the availability 
of tax exemption for certain employee benefit 
organizations (such as the voluntary employees’ 
beneficiary association or VEBA) provides tax 
treatment very similar to that provided to 
qualified pension plans, but with far fewer 
restrictions.”  Id.  It therefore enacted sections 
419 and 419A to limit the extent to which a 
VEBA could deduct employer contributions and 
enacted section 512(a)(3)(E) to limit the extent to 
which a VEBA could set aside income on a tax-
free basis. 

Id. at 1380 (some citations omitted). 
 CNG dismissed Sherwin-Williams for two 
reasons.  First, CNG concluded Sherwin-Williams 
was distinguishable because the parties there 
stipulated the income was spent during the year it 
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was earned.  In CNG there was no such stipulation.  
Id. at 1382.  Second:  

We disagree … with the Sixth Circuit’s 
conclusion that section 512(a)(3)(E)(i) imposes a 
limit on a VEBA’s “accumulated funds” rather 
than its set-aside funds.  As the Court of Federal 
Claims correctly noted, “[t]he term ‘accumulated’ 
appears nowhere” in section 512(a)(3)(E).  By its 
plain terms, section 512(a)(3)(E) applies to 
amounts “set aside” to pay for welfare benefits, 
not to amounts “accumulated” after expenses 
have been paid. 

Id. (citations omitted).  CNG did not address the fact, 
relied on by Sherwin-Williams, that the legislative 
history used the term “accumulate” to explain section 
512(a)(3)(E)(i)’s purpose. 
 Regarding the temporary regulation, CNG 
stated, “We find the language of section 
512(a)(3)(E)(i) to be unambiguous, but even if it were 
not, we would be compelled to accord deference to the 
Treasury’s reasonable interpretation of the statute.”  
Id. at 1380 (citations omitted).  CNG declined to 
consider the argument that the temporary regulation 
“is procedurally and substantively invalid under the 
Administrative Procedure Act,” id. at 1381, because 
this argument was not raised in the trial court.  Id.  
 This case was filed in the Court of Federal 
Claims before the Federal Circuit decided CNG and 
was stayed pending resolution of that case, because 
the issue is the same as in CNG.  The Court of 
Federal Claims had jurisdiction under 28 U.S.C. §§ 
1346(a)(1) and 1491(a)(1).  After CNG was decided, 
the Court of Federal Claims decided this case on 
cross-motions for summary judgment, denying 



10 
 

petitioner’s motion and granting the government’s 
cross-motion.  “This court is bound by CNG II and its 
holding that § 512(a)(3)(E)(i) is clear and 
unambiguous.”  Pet. App. at 21a.  Petitioner 
appealed to the Federal Circuit.  After briefing and 
oral argument, the Federal Circuit affirmed. 
 

REASONS FOR GRANTING THE PETITION 
 

I. The Federal Circuit’s interpretation of 
section 512(a)(3)(E)(i) is in conflict with 
the Sixth Circuit’s interpretation. 

 
 The petition should be granted to resolve the 
conflict between the Federal Circuit’s interpretation 
of section 512(a)(3)(E)(i) in CNG and the Sixth 
Circuit’s interpretation in Sherwin-Williams.  As a 
result of this circuit split, VEBAs located within the 
Sixth Circuit are able to apply the interpretation 
adopted in Sherwin-Williams, while VEBAs outside 
the Sixth Circuit must apply the interpretation 
approved in CNG, which has the effect of taxing 
investment income in circumstances where Sherwin-
Williams would make the income tax-exempt.  This 
Court should resolve this conflict so that the tax 
rules regarding VEBA investment income are 
uniform throughout the country.  IRS statistics of 
income data for 2008, the most recent year available, 
show that for all section 501(c)(9) organizations, 
there were 4,813 returns filed.  For the five-year 
period from 2004 through 2008, all section 501(c)(9) 
organizations earned an estimated aggregate 
investment income of approximately $22 billion.  See 
Table 3: Form 990 Returns of 501(c)(3)-(9) 
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Organizations: Balance Sheet and Income Statement 
Items, by Code Section, Tax Years 2004, 2005, 2006, 
2007, and 2008, SOI Tax Stats – Charities & Other 
Tax-Exempt Organizations Statistics,  
http://www.irs.gov/taxstats/charitablestats/article/0,,i
d=97176,00.html. 
 Sherwin-Williams held the limitation in section 
512(a)(3)(E)(i) does not apply to income spent during 
the year it is earned, but instead applies only to 
income accumulated for future use.  330 F.3d at 454-
56.  Sherwin-Williams relied on the reference in 
section 512(a)(3)(E)(i) to the parallel limitation in 
section 419A, which applies only to employer 
contributions accumulated for future use.  
“Interpreting the limit to apply only to those funds 
that are set aside and on hand – that is, accumulated 
– makes § 512(a)(3)(E)(i)’s reference to § 419A 
internally coherent.”  Id. at 455.  Sherwin-Williams 
recognized that the cross-reference to section 419A in 
section 512(a)(3)(E)(i) shows the need for consistency 
between section 512(a)(3)(E)(i)’s limitation on a 
VEBA’s tax-exempt income and the section 419 and 
419A limitations on an employer’s deduction for 
contributions to a VEBA. 
 CNG rejected Sherwin-Williams’ conclusion that 
section 512(a)(3)(E)(i) applies only to accumulated 
funds.  “We disagree … with the Sixth Circuit’s 
conclusion that section 512(a)(3)(E)(i) imposes a limit 
on a VEBA’s ‘accumulated funds’ rather than its set-
aside funds.”  588 F.3d at 1382.  In a clear conflict 
with Sherwin-Williams’ reliance on section 419A, 
CNG rejected any need for consistency between 
section 512(a)(3)(E)(i) and sections 419 and 419A.  
“[T]here is nothing to indicate that section 419’s 
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alleged ordering rule should be applied to section 
512.  Furthermore, sections 419 and 512 were 
enacted to deal with two fundamentally different 
problems.”  Id. at 1381. 
 CNG also concluded Sherwin-Williams was 
factually distinguishable because the parties 
stipulated the income was spent during the year it 
was earned, but there was no such stipulation in 
CNG.  Id. at 1382.  Similarly, there is no such 
stipulation in this case.  However, the government 
acknowledges the Sherwin-Williams stipulation is 
irrelevant under section 512(a)(3)(E)(i).  “Under the 
Government’s position, such a stipulated allocation 
has no bearing on the operation of § 512(a)(3)(e)(i).”  
Brief for the Appellee, the United States, at 27 n.6, 
Northrop Corp. Employee Insurance Benefit Plans 
Master Trust v. United States, No. 2011-5125 (Fed. 
Cir. April 10, 2012).  Because the government 
acknowledges the stipulation is irrelevant, CNG’s 
conclusion that Sherwin-Williams is distinguishable 
from cases lacking such a stipulation is incorrect.   
 VEBAs located in the Sixth Circuit can apply 
Sherwin-Williams, but VEBAs outside the Sixth 
Circuit must apply the temporary regulation.  It is 
likely some VEBAs have relocated to the Sixth 
Circuit to be able to apply Sherwin-Williams.  
However, it should not be necessary to relocate to 
obtain the result intended by Congress. 
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II. The government acknowledges the 
interpretation of section 512(a)(3)(E)(i) 
“is an issue of substantial … importance.” 

 
 The petition should be granted because the 
interpretation of section 512(a)(3)(E)(i) is an issue of 
substantial importance.  Section 512(a)(3)(E)(i) 
affects the tax liability of every VEBA that has 
investment income, income that represents billions of 
dollars each year.  The government acknowledges the 
importance of the issue.  The government’s motion 
for additional time to file its brief in CNG stated this 
issue “is an issue of substantial economic and 
precedential importance to the Government.” 
 
III. The Federal Circuit’s interpretation 

disregarded basic principles of statutory 
construction. 

 
 The petition should be granted because the 
Federal Circuit in CNG disregarded basic principles 
of statutory construction.  In interpreting section 
512(a)(3)(E)(i), CNG refused to consider the 
relationship between section 512(a)(3)(E)(i) and 
sections 419 and 419A.  CNG thus ignored the basic 
principle of statutory construction that a statutory 
provision must be interpreted in the context provided 
by related provisions rather than in isolation.  
 Because the IRS interpretation of section 
512(a)(3)(E)(i) is in a regulation, the two-step test in 
Chevron U.S.A. Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837 (1984), provides the 
framework for analyzing issues of statutory 
interpretation in the context of evaluating whether a 
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regulation is valid.  Under Chevron’s first step, the 
issue is whether the “court, employing traditional 
tools of statutory construction,” can ascertain “that 
Congress had an intention on the precise question at 
issue.”  Id. at 843 n.9.  One of the “traditional tools of 
statutory construction” is the principle that statutory 
provisions are not interpreted in isolation but are 
instead interpreted in their statutory context. 

In determining whether Congress has 
specifically addressed the question at issue, a 
reviewing court should not confine itself to 
examining a particular statutory provision in 
isolation.  The meaning – or ambiguity – of 
certain words or phrases may only become 
evident when placed in context.  See Brown v. 
Gardner, 513 U.S. 115, 118 (1994) (“Ambiguity is 
a creature not of definitional possibilities but of 
statutory context”).   

FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 
120, 132-33 (2000). 
 CNG was incorrect to conclude “result in” in 
section 512(a)(3)(E)(i) reflects a concept of causation 
so clear that it warrants ignoring statutory context.  
The decision CNG cited for the “plain meaning” of 
“result in,” Brown v. Gardner, 513 U.S. 115 (1994), is 
more commonly cited instead for the importance of 
context in statutory interpretation.  “‘[T]he meaning 
of statutory language, plain or not, depends on 
context.’”  Id. at 118.  Brown v. Gardner did not end 
its analysis with the “plain meaning” of “as a result 
of” but instead combined that starting point with a 
consideration of statutory context.  Id. at 119-20. 
 While ignoring statutory context is never 
appropriate, causation is such an inherently unclear 
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concept that ignoring statutory context is 
particularly inappropriate in interpreting statutory 
provisions involving causation, as illustrated by 
United States v. Tinklenberg, 131 S. Ct. 2007 (2011).  
Tinklenberg held “delay resulting from any pretrial 
motion” should be interpreted as not requiring that 
the pretrial motion actually cause a delay.  “Rather, 
the filing of a pretrial motion falls within this 
provision irrespective of whether it actually causes, 
or is expected to cause, delay in starting a trial.”  Id. 
at 2011 (emphasis added).  Tinklenberg concluded 
context dictated “resulting from” should not be read 
to contain an actual causation requirement.  
“[L]anguage alone cannot resolve the basic question 
presented in this case.  But when read in context and 
in light of the statute’s structure and purpose, we 
think it clear that Congress intended [this provision] 
to apply automatically,” whenever there is a pretrial 
motion.  Id. at 2013.   
 The statutory language “resulting from” in 
Tinklenberg resembles the statutory language “result 
in” in section 512(a)(3)(E)(i), as does the statutory 
language “as a result of” in Brown v. Gardner.  
However, Tinklenberg does not supply the meaning 
of section 512(a)(3)(E)(i) any more than Brown v. 
Gardner does.  What Tinklenberg demonstrates 
instead is that CNG was incorrect to conclude “result 
in” has a plain meaning that can be determined by 
reading the words in isolation from their statutory 
context and by reference instead to the meaning of 
similar words in statutes wholly unrelated to section 
512(a)(3)(E)(i). 
 CNG’s conclusion that “result in” in section 
512(a)(3)(E)(i) means but-for causation because cases 
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including Brown v. Gardner gave this meaning to “as 
a result of” in statutes unrelated to section 
512(a)(3)(E)(i) conflicts with the principles for 
determining when the same words in different 
statutes have the same meaning.  A term in one 
statute is given the same meaning as in a different 
statute only if the different statutes have similar 
purposes:  “[W]hen Congress uses the same language 
in two statutes having similar purposes, … it is 
appropriate to presume that Congress intended that 
text to have the same meaning in both statutes.”  
Smith v. City of Jackson, 544 U.S. 228, 233 (2005) 
(plurality opinion) (emphasis added).  
 This principle by its terms is inapplicable if the 
different statutes have different purposes.  See, e.g., 
Fogerty v. Fantasy, Inc., 510 U.S. 517, 524 (1994) 
(similar words in different statutes not given the 
same meaning if “[t]he goals and objectives of the two 
Acts are … not completely similar”).  The statutes in 
Brown v. Gardner and the other cases cited by CNG 
for the meaning of “result in” in section 
512(a)(3)(E)(i) had purposes bearing no relationship 
to the purpose of section 512(a)(3)(E)(i).  Those 
statutes had no connection to the tax treatment of 
funding sources for VEBAs.  Consequently, it was 
improper for CNG to rely on the meaning of similar 
phrases in those statutes while ignoring the context 
provided by sections 419 and 419A. 
 CNG incorrectly concluded that because section 
512(a)(3)(E)(i) does not cross-reference the ordering  
rules in section 419, sections 419 and 419A should be 
ignored in interpreting section 512(a)(3)(E)(i).  The 
principle that statutory provisions must be 
interpreted in their statutory context rather than in 
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isolation is not contingent on the existence of cross-
references.  Moreover, section 512(a)(3)(E)(i)’s cross-
reference to section 419A shows the need for 
consistency between section 512(a)(3)(E)(i) and 
sections 419 and 419A. 
 
IV. The context provided by sections 419 and 

419A demonstrates CNG’s interpretation 
of section 512(a)(3)(E)(i) was incorrect. 

 
 CNG’s conclusion that the temporary 
regulation’s interpretation of section 512(a)(3)(E)(i) is 
compelled by the plain language of the statute was 
incorrect.  Instead, when section 512(a)(3)(E)(i) is 
properly interpreted in the context provided by 
sections 419 and 419A, the set-aside of current 
income for a purpose described in section 512(a)(3)(B) 
does not “result in” year-end assets if, under the 
ordering rule in section 419(c), the income is 
considered spent in the year it is earned.  The set-
aside “result[s] in” year-end assets only if the income 
is instead considered accumulated for use in a later 
year.  Under the ordering rule in section 419(c), 
current income is the first source of funds considered 
used to pay current benefits and thus does not 
“accumulate” unless the income exceeds current 
benefit payments. 
 Sections 419 and 419A unquestionably represent 
relevant context for interpreting section 
512(a)(3)(E)(i).  These provisions were all enacted at 
the same time, by the same section of the same 
legislation, and were directed at the same issue: 
excessive tax-free accumulations of funds by VEBAs.  
Section 512(a)(3)(E)(i) was directed at excessive tax-
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free accumulations resulting from the tax-exemption 
for a VEBA’s investment income.  “The committee 
believes there should be reasonable limits on the 
extent to which a [VEBA] may accumulate income, 
tax-free.”  H.R. Rep. No. 98-432, pt. 2, at 1292 (1984) 
(emphasis added).  Sections 419 and 419A were 
directed at excessive tax-free accumulations 
resulting from the deduction allowed an employer for 
contributions to a VEBA to pay benefits in future 
taxable years.  “[T]he current rules under which 
employers may take deductions for plan 
contributions far in advance of when the benefits are 
paid allows excessive tax-free accumulation of funds.”  
Id. at 1275 (emphasis added). 
 These provisions were all directed at tax-free 
accumulations of funds from a VEBA’s different 
funding sources.  Coordination is necessary between 
separate provisions limiting tax-free accumulation by 
a single entity of funds from different sources in 
order to avoid the nonsensical result that the same 
accumulation of funds might be considered 
attributable to different funding sources for purposes 
of the different limitations, a result that could in 
turn cause a double denial of tax benefits.  CNG’s 
interpretation produces precisely that nonsensical 
result.  The need for coordination between section 
512(a)(3)(E)(i) and sections 419 and 419A is 
demonstrated by the cross-reference in section 
512(a)(3)(E)(i) to the account limit in section 419A. 
 A simple example shows how CNG’s 
interpretation results in a double denial of tax 
benefits.  Assume current investment income equals 
current benefit payments, there is an employer 
contribution in the same amount as current benefit 
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payments, and a year-end account limit of zero.  
Under section 419(c)(2), the amount the employer 
may deduct for a contribution to a VEBA to pay 
current benefits is the amount of the current benefit 
payments, reduced by the VEBA’s current income.  
Thus, in the example, the employer contribution is 
non-deductible, since current income is sufficient to 
pay current benefits, and the contribution results in 
year-end assets in excess of the account limit.   
 Under CNG’s interpretation, the investment 
income is taxed by section 512(a)(3)(E)(i) because the 
year-end assets exceed the account limit (because of 
the employer’s non-deductible contribution).  Under 
CNG’s interpretation, neither the investment income 
nor the employer contribution receives tax-favored 
treatment, despite the existence of current benefit 
payments equal to either the income or the 
contribution.  CNG’s double denial of tax benefits is a 
nonsensical result.  It does not make sense to tax the 
VEBA’s income when that income has denied the 
employer a contribution deduction.  This double 
denial of tax benefits occurs because CNG’s 
interpretation of section 512(a)(3)(E)(i) attributes the 
excess assets to the investment income even though 
sections 419 and 419A attribute the very same excess 
assets to the employer’s contribution.   
 In contrast to the double denial of tax benefits 
under CNG’s interpretation, under petitioner’s 
interpretation, the payment of benefits by a VEBA 
produces one and only one tax benefit, either in the 
form of a tax exemption for the VEBA’s investment 
income or in the form of a tax deduction for an 
employer contribution.  Section 419 denies the 
employer a tax deduction for a contribution for 
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current benefit payments to the extent the VEBA has 
current investment income.  Accordingly, under 
petitioner’s interpretation, the form in which the tax 
benefit is provided for an amount of current benefit 
payments equal to the VEBA’s current investment 
income is through a tax exemption for that income, 
since that income is considered to have been spent on 
current benefit payments and thus has not 
accumulated so as to “result in” excess year-end 
assets. 
 CNG quoted a committee report statement 
identifying the “combination” of the employer’s tax 
deduction for contributions and the VEBA’s tax 
exemption for its investment income as the cause of 
the undesirable results that both section 
512(a)(3)(E)(i) and sections 419 and 419A were 
directed against.  Nevertheless, CNG denied any 
need for coordination between the provisions directed 
at the employer’s tax deduction for contributions, 
sections 419 and 419A, and the provision directed at 
the VEBA’s tax exemption for its investment income, 
section 512(a)(3)(E)(i). 
 While claiming to rely on the committee report, 
CNG ignored the committee report’s explanation of 
both the limitations on the employer’s tax deduction 
for contributions and the limitation on the VEBA’s 
tax exemption for investment income using the same 
word, “accumulation” or “accumulate,” to describe 
the undesirable result each set of changes was 
directed against.  Just as the employer’s tax-
deductible contribution does not “result in” the tax-
free accumulation the statutory changes were 
directed against if that contribution is considered 
used for benefits payments in the same year the 
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funds are contributed, likewise, the VEBA’s tax-
exempt income does not “result in” a tax-free 
accumulation if the income is considered used for 
benefits payments in the year the income is earned.  
Income does not “accumulate” if it is spent in the 
year it is earned. 
 CNG concluded the fungibility of money means 
there can be no ordering rule to determine which 
source of funds is considered used to pay the VEBA’s 
current benefits.  588 F.3d at 1380.  However, it is 
precisely the fungibility of money that makes an 
ordering rule essential to determine whether it is the 
employer’s contribution, or instead the VEBA’s 
investment income, that is considered to have been 
used to pay current benefits.  Because section 
512(a)(3)(E)(i) and sections 419 and 419A impose 
limitations on tax-favored treatment of funds 
received by a VEBA from two different sources, an 
ordering rule is essential to determine which source 
of funds is considered used to pay current benefits, 
and which source of funds is instead considered to 
have accumulated, to assure that these limitations 
on different funding sources are not duplicative, as 
they unquestionably are under CNG’s interpretation.  
Under section 419(c), the VEBA’s current income is 
the first source of funds considered used to pay 
current benefits, and that same ordering rule should 
apply under section 512(a)(3)(E)(i) as well. 
 The government responded to petitioner’s 
argument that CNG’s interpretation results in an 
improper double denial of tax benefits by contending 
this result is proper where the VEBA has sufficient 
assets at the beginning of the year to fund the 
benefits paid during the year.  The government 
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contended the employer contribution in the example 
was unnecessary, since the VEBA could pay current 
benefits using assets already on hand.  This 
contention ignores the section 419(c) ordering rule, 
which does not include the VEBA’s beginning-of-the-
year assets among the sources of funds considered 
available to pay current benefits in determining the 
limitation on the amount of the employer’s 
contribution deduction.  Section 419’s exclusive focus 
on funds coming into the VEBA during the year in 
determining the limit on the employer’s deduction 
accords with the committee report’s explanation that 
the purpose of each provision was to prevent tax-free 
accumulations, since only new funds can 
“accumulate.” 
 The government mistakenly contends CNG’s 
interpretation does not reflect any ordering rule.  
CNG’s interpretation simply reflects a different 
ordering rule from the rule advocated by petitioner.  
Under CNG’s ordering rule, current income is the 
last source of funds considered used to pay current 
benefits.  In contrast, under petitioner’s ordering rule 
reflected in section 419(c), current income is the first 
source of funds considered used to pay current 
benefits.  CNG’s ordering rule assumes that current 
benefits are paid first from all available sources of 
funds other than current income, including not only 
current employer contributions but also the VEBA’s 
beginning-of-the-year assets, even though, under the 
section 419(c) ordering rule, beginning-of-the-year 
assets are not included among the sources of funds 
considered available for paying current benefits in 
determining the limitation on employer 
contributions.  CNG’s ordering rule thus attributes 
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the VEBA’s excess year-end assets first to the 
VEBA’s current income. 
 There are two ways a VEBA’s income can be “set 
aside” to pay benefits as required by section 
512(a)(3)(B)(ii).  One way is where the income is 
considered spent on benefit payments during the 
year the income is earned.  The second way is where 
the income is accumulated to pay benefits in a later 
year.  The distinction between funds used for current 
benefit payments and funds accumulated to pay 
benefits in a later year is reflected in sections 419 
and 419A, where different limitations apply to 
employer contributions depending on which of these 
two different purposes the contribution is considered 
used for. 
 A VEBA’s current income does not result in year-
end assets that might potentially be in excess of the 
account limit when the income is considered spent on 
benefits during the year the income is earned.  
Instead, the VEBA’s current income can potentially 
result in excess year-end assets only when the 
income is considered accumulated to pay benefits in 
a later year.   
 This conclusion is confirmed by the parallel 
between the limitation in section 512(a)(3)(E)(i) and 
the limitation in section 419A.  The section 419A 
limitation on an “addition to a qualified asset 
account” applies only to employer contributions 
accumulated for use after the year of the 
contribution, and not to employer contributions used 
for benefits in the same year as the contribution, 
which are instead subject to the limitation in section 
419(c)(1)(A) based on the “qualified direct cost” for 
the taxable year. 
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 The limitation in section 512(a)(3)(E)(i) clearly 
parallels the limitation in section 419A.  Section 
512(a)(3)(E)(i) provides that income set aside to pay 
benefits is tax-exempt “only to the extent that such 
set-aside does not result in an amount of assets set 
aside for such purpose in excess of the account limit 
determined under section 419A.”  (Emphasis added.)  
Section 419A(b) provides:  “No addition to any 
qualified asset account may be taken into account 
under section 419(c)(1)(B) to the extent such addition 
results in the amount in such account exceeding the 
account limit.”  (Emphasis added.)   
 As Sherwin-Williams recognized, the direct 
parallel between the limitation in section 
512(a)(3)(E)(i) and the limitation in section 419A 
demonstrates that only income accumulated to pay 
benefits after the year the income is earned is subject 
to the limitation in section 512(a)(3)(E)(i), because 
the parallel limitation in section 419A applies only to 
employer contributions accumulated to pay benefits 
after the year of the contribution.   
 
V. CNG misstated the statutory test. 
 
 CNG misstated the test in section 512(a)(3)(E)(i).  
CNG stated the test was whether the VEBA’s income 
results in excess year-end assets.  The statutory test 
is whether a set-aside of the VEBA’s income for a 
proper purpose results in excess year-end assets.  
Based in part on its misstatement of the test, CNG 
mistakenly concluded the test makes the VEBA’s 
income taxable if the mere existence of the income is 
a but-for cause of excess year-end assets.   
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 The statutory test is whether the set-aside of the 
income causes the excess year-end assets.  When the 
set-aside of income takes the form of spending the 
income on benefits in the year the income is earned, 
the set-aside of the income does not cause excess 
year-end assets.  When the set-aside of the income 
takes the form of accumulating the income to pay 
benefits in a later year, that form of set-aside can 
result in excess year-end assets. 
 
VI. The applicability of the APA’s arbitrary 

and capricious standard to IRS 
regulations is an important issue in 
federal tax administration. 

 
 In addition to the reasons why petitioner’s 
interpretation of section 512(a)(3)(E)(i) is required 
under Chevron step one, there are also several 
reasons why the temporary regulation should not 
receive deference under Chevron step two.  The 
temporary regulation adopted the same 
interpretation of section 512(a)(3)(E)(i) that was 
endorsed by the Federal Circuit in CNG.  Under 
Chevron step two, an agency’s interpretation will 
ordinarily be given deference if that interpretation is 
reasonable.  The first reason why the temporary 
regulation should not be given deference is that it 
was issued without any explanation of the reasons 
for its interpretation of section 512(a)(3)(E)(i).  This 
lack of explanation violated the arbitrary and 
capricious standard in section 706(2)(A) of the APA, 
as interpreted in Motor Vehicle Manufacturers 
Association v. State Farm Mutual Automobile 
Insurance Co., 463 U.S. 29, 43, 48-49 (1983).  This 
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lack of explanation makes it impossible to know, for 
example, whether the IRS considered the 
relationship between section 512(a)(3)(E)(i) and 
sections 419 and 419A in arriving at its 
interpretation of section 512(a)(3)(E)(i). 
 The government contended that, because 
petitioner did not express its APA arguments in its 
refund claims, these arguments are barred by the 
variance rule in Treas. Reg. § 301.6402-2(b)(1) (“No 
refund or credit will be allowed … except upon one or 
more of the grounds set forth in a claim”).  However, 
the government acknowledged in the trial court that, 
to the extent the argument based on the arbitrary 
and capricious standard overlaps with Chevron step 
two, the argument is not barred.  The equivalence 
between Chevron step two and the arbitrary and 
capricious standard was confirmed in Judulang v. 
Holder, 132 S. Ct. 476, 483 n.7 (2011).  Consequently, 
this argument is not barred. 
 The application of the reasoned-explanation 
requirement under the APA’s arbitrary and 
capricious standard to IRS regulations is an 
important issue in federal tax administration 
because the IRS seems completely unaware of this 
requirement.  An Internal Revenue Manual provision 
on drafting the preambles to regulations states:  “It 
is not necessary to justify the rules that are being 
proposed or adopted or alternatives that were 
considered.”  I.R.M. § 32.1.5.4.7.3(1).  This 
instruction to IRS personnel clearly conflicts with the 
arbitrary and capricious standard’s reasoned-
explanation requirement.  However, this instruction 
that IRS personnel should violate the arbitrary and 
capricious standard does not excuse such violations. 
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VII. The applicability of the APA’s notice and 
comment requirements to IRS temporary 
regulations is an important issue in 
federal tax administration. 

 
 The second reason the temporary regulation 
should not receive deference under Chevron step two 
is that it was issued without prior notice and 
comment in violation of the requirements in section 
553 of the APA.  The IRS’s failure to comply with the 
APA’s notice and comment requirements presents an 
important issue of federal tax administration 
because the IRS follows a regular practice of issuing 
“temporary” regulations without prior notice and 
comment.  See, e.g., Kristin E. Hickman, Coloring 
Outside the Lines: Examining Treasury’s (Lack of) 
Compliance With Administrative Procedure Act 
Rulemaking Requirements, 82 Notre Dame L. Rev. 
1727 (2007).  This “temporary” regulation has been 
outstanding in “temporary” form for over 25 years.   
 The government contended the temporary 
regulation was exempt from the notice and comment 
requirements under either the “interpretative rules” 
exception or the “good cause” exception.  The only 
support the government presented for exemption as 
an “interpretative” rule is the issuance of the 
temporary regulation under the IRS’s general 
rulemaking authority in section 7805(a).  This 
ignores Mayo Foundation for Medical Education and 
Research v. United States, 131 S. Ct. 704, 713-14 
(2011), which held IRS regulations issued under 
section 7805(a) have the same force as IRS 
regulations issued under more specific authority. 
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 If the government were correct that the 
temporary regulation was exempt as an 
“interpretative” rule, the temporary regulation would 
not have the force of law and would not receive 
deference.  “Interpretive rules do not require notice 
and comment, although … they also do not have the 
force and effect of law and are not accorded that 
weight in the adjudicatory process.”  Shalala v. 
Guernsey Memorial Hospital, 514 U.S. 87, 99 (1995) 
(emphasis added). 
 The government contends the lack of notice and 
comment does not mean the temporary regulation is 
denied deference, citing United States v. Mead Corp., 
533 U.S. 218, 231 (2001).  However, Mead said only 
that “we have sometimes found reasons for Chevron 
deference” without notice and comment, id. 
(emphasis added), citing just one case to support that 
observation.  This Court has never given Chevron 
deference to a rule exempt from notice and comment 
as an “interpretative” rule.  Mayo emphasized the 
importance of notice and comment procedures, “a 
consideration identified in our precedents as a 
‘significant’ sign that a rule merits Chevron 
deference.”  131 S. Ct. at 714. 
 To support applying the “good cause” exception, 
the government claimed “immediate guidance was 
needed,” but cited no cases supporting this 
contention, and did not address cases cited by 
petitioner holding the good cause exception is 
interpreted narrowly, applies only to genuine 
emergency situations, and is not satisfied by the 
mere need for immediate guidance.  See, e.g., Utility 
Solid Waste Activities Group v. EPA, 236 F.3d 749, 
754 (D.C. Cir. 2001) (“[T]he ‘good cause’ exception is 
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to be ‘narrowly construed and only reluctantly 
countenanced.’ …. [I]ts use ‘should be limited to 
emergency situations.’”); Nader v. Sawhill, 514 F.2d 
1064, 1068 (Temp. Emerg. Ct. App. 1975) (if a need 
for immediate guidance were sufficient for good 
cause, “then an exception to the notice requirement 
would be created that would swallow the rule”). 
 The same disregard for the APA reflected in the 
Internal Revenue Manual’s statement that “[i]t is not 
necessary to justify the rules that are being proposed 
or adopted” is also reflected in the provision 
concerning good cause.  “The Service will generally 
rely on the necessity of immediate guidance as good 
cause.”  I.R.M. § 32.1.5.4.7.5.1(7).  This provision 
ignores the courts’ holdings that a need for 
immediate guidance is not “good cause.”  The APA 
requires the good cause exception to be invoked and 
explained when the rules are issued, a requirement 
the temporary regulation did not satisfy. 
 The government also contended the notice and 
comment requirements were satisfied because a 
proposed regulation requesting comments was issued 
at the same time as the temporary regulation.  
Opportunity to comment only after an agency issues 
a fully effective regulation does not satisfy the APA.  
See, e.g., Paulsen v. Daniels, 413 F.3d 999, 1005 (9th 
Cir. 2005) (“It is antithetical to the structure and 
purpose of the APA for an agency to implement a 
rule first, and then seek comment later”). 
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VIII. The issue of whether the variance rule is 
jurisdictional is an important issue in 
federal tax administration. 

 
 The government mistakenly contends the 
variance rule bars petitioner’s argument that the 
temporary regulation was issued in violation of the 
APA’s notice and comment requirements.  Under the 
variance rule, a taxpayer cannot recover on a legal 
theory different from those stated in the refund claim 
filed with the IRS.  Under this Court’s recent 
decisions clarifying the distinction between 
jurisdictional and non-jurisdictional litigation 
requirements, the variance rule is a non-
jurisdictional exhaustion of administrative remedies 
rule.  A number of exceptions have been recognized 
to the application of non-jurisdictional exhaustion of 
administrative remedies requirements.  Several of 
those exceptions apply here.  The government, 
however, mistakenly argues that the variance rule is 
jurisdictional and hence not subject to exceptions. 
 The courts of appeals have erroneously 
characterized the variance rule as a jurisdictional 
requirement.  See, e.g., Nick’s Cigarette City, Inc. v. 
United States, 531 F.3d 516, 526 (7th Cir. 2008); 
Quarty v. United States, 170 F.3d 961, 972 (9th Cir. 
1999).  However, none of the decisions applying this 
characterization has considered this Court’s recent 
clarification of jurisdictional litigation requirements.  
Consequently, these decisions are “drive-by 
jurisdictional rulings” with “no precedential effect.”  
See, e.g., Steel Co. v. Citizens for a Better 
Environment, 523 U.S. 83, 91 (1998); Arbaugh v. 
Y&H Corp., 546 U.S. 500, 511 (2006); Reed Elsevier, 
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Inc. v. Muchnick, 130 S. Ct. 1237, 1244 (2010).  
Under this Court’s current standards for 
determining whether a particular litigation 
requirement is jurisdictional, the variance rule is 
non-jurisdictional.  The failure of the courts of 
appeals to recognize the non-jurisdictional nature of 
the variance rule raises an important issue of federal 
tax administration that warrants granting this 
petition. 
 The variance rule’s presence in a regulation, 
rather than a statutory provision, is virtually 
conclusive evidence it is not jurisdictional.  None of 
this Court’s recent decisions concerning whether 
litigation requirements are jurisdictional has 
classified a requirement in a regulation, rather than 
a statute, as jurisdictional.  The language in these 
decisions strongly suggests only statutory 
requirements could possibly be classified as 
jurisdictional. 
 The Arbaugh test for determining whether 
requirements are jurisdictional suggests a 
requirement in a regulation would never be 
jurisdictional: 

If the Legislature clearly states that a threshold 
limitation on a statute’s scope shall count as 
jurisdictional, then courts and litigants will be 
duly instructed and will not be left to wrestle 
with the issue.  But when Congress does not 
rank a statutory limitation on coverage as 
jurisdictional, courts should treat the restriction 
as nonjurisdictional in character. 

546 U.S. at 515-16 (emphasis added; footnote and 
citation omitted).  If a “statutory limitation” must be 
clearly identified as jurisdictional in the statute to be 
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classified as jurisdictional, the clear implication is 
that a non-statutory requirement could never be 
jurisdictional.  If the requirement at issue is not itself 
expressed in the statute, it would be impossible for 
the statute to identify the requirement as 
jurisdictional.  Similarly, Gonzalez v. Thaler, 132 S. 
Ct. 641, 648 (2012), noted: “Subject-matter 
jurisdiction can never be waived or forfeited…. 
Courts … should not lightly attach those ‘drastic’ 
consequences to limits Congress has enacted” 
(emphasis added).  The clear implication is that only 
“limits Congress has enacted” can be jurisdictional.  
“Only Congress may determine a lower federal 
court’s subject-matter jurisdiction.”  Kontrick v. 
Ryan, 540 U.S. 443, 452 (2004). 
 Despite these strong indications that only 
statutory requirements can be jurisdictional, the 
government contended the variance rule is 
jurisdictional because of the reference to regulations 
in section 7422(a), which provides as follows: 

No suit or proceeding shall be maintained in any 
court for the recovery of any internal revenue tax 
… until a claim for refund or credit has been 
duly filed with the Secretary, according to the 
provisions of law in that regard, and the 
regulations of the Secretary established in 
pursuance thereof. 

(Emphasis added.) 
 Even if there could be circumstances where a 
requirement in regulations might potentially be 
jurisdictional, nothing about the reference to 
regulations in section 7422(a) suggests Congress 
intended these regulations would be jurisdictional.  
Union Pacific Railroad Co. v. Brotherhood of 



33 
 

Locomotive Engineers & Trainmen, 130 S. Ct. 584, 
597 (2009), noted, “Congress gave the Board no 
authority to adopt rules of jurisdictional dimension.”  
Congress likewise gave the IRS no such authority in 
section 7422(a). 
 Moreover, even section 7422(a)’s requirement 
that a refund claim must be filed before a refund suit 
can be maintained does not have the characteristics 
of a jurisdictional requirement under Arbaugh, 
despite dictum to the contrary in Commissioner v. 
Lundy, 516 U.S. 235, 240 (1996) (“[T]imely filing of a 
refund claim [is] a jurisdictional prerequisite to 
bringing suit”).  The lack of statutory evidence 
suggesting section 7422(a)’s refund claim 
requirement is jurisdictional would make it 
anomalous for the regulations referenced in section 
7422(a) to be jurisdictional. 
 In applying Arbaugh to section 7422(a), Reed 
Elsevier is instructive, since the statutory provision 
in Reed Elsevier, 17 U.S.C. § 411(a), resembles 
section 7422(a).  Section 411(a) provides “no civil 
action for infringement of the copyright … shall be 
instituted until preregistration or registration of the 
copyright claim has been made.”  130 S. Ct. at 1245.  
Section 7422(a) provides “[n]o suit or proceeding 
shall be maintained in any court for the recovery of 
any internal revenue tax … until a claim for refund 
or credit has been duly filed.”  The parallel between 
the provisions is clear: no suit can be filed until a 
claim has been filed.   
 Reed Elsevier summarized the reasons section 
411(a) is not jurisdictional:  “Section 411(a) imposes a 
precondition to filing a claim that is not clearly 
labeled jurisdictional, is not located in a jurisdiction-
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granting provision, and admits of congressionally 
authorized exceptions.  Section 411(a) thus imposes a 
type of pre-condition to suit that supports 
nonjurisdictional treatment under our precedents.”  
130 S.Ct. at 1247 (citations omitted).  Like section 
411(a), section 7422(a) “is not clearly labeled 
jurisdictional.”  Section 7422(a) does not refer to 
jurisdiction, or to the authority of a court to hear an 
action, but only to the right of a litigant to bring an 
action.  Section 7422(a) does not identify which 
courts may hear tax refund suits, information central 
to a jurisdictional provision. 
 Reed Elsevier explained why section 411(a) “is 
not located in a jurisdiction-granting provision”:  
“§ 411(a)’s registration requirement … is located in a 
provision ‘separate’ from those granting federal 
courts subject-matter jurisdiction over those 
respective claims.  Federal district courts have 
subject-matter jurisdiction over copyright 
infringement actions based on 28 U.S.C. §§ 1331 and 
1338.”  130 S. Ct. 1245-46 (citation omitted).  
Similarly, section 7422(a) is separate from the 
provisions granting subject-matter jurisdiction for 
tax refund suits, sections 1346(a)(1) and 1491(a)(1) in 
Title 28, while section 7422(a) is in Title 26, just as 
the provisions granting subject-matter jurisdiction 
for copyright claims are in Title 28, while section 
411(a) is in Title 17. 
 Despite the absence of statutory evidence that 
section 7422(a) is jurisdictional or authorizes 
jurisdictional regulations, the government argued 
section 7422(a) and the variance rule narrow the 
waiver of sovereign immunity in tax refund cases, 
citing United States v. Williams, 514 U.S. 527 (1995).  
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Williams did not endorse the government’s 
contention section 7422 “narrow[s] the waiver of 
sovereign immunity,” id. at 532, instead saying only, 
“[i]t is undisputed that § 7422 requires 
administrative exhaustion.”  Id. at 533.  In contrast, 
Williams endorsed the government’s view of section 
6511:  “As a statute of limitations, § 6511(a) does 
narrow the waiver of sovereign immunity in § 
1346(a)(1) by barring the tardy.  See United States v. 
Dalm, 494 U.S. 596, 602 (1990).”  514 U.S. at 534 
n.7.  The government’s contention Williams 
characterized section 7422(a) as limiting the waiver 
of sovereign immunity is mistaken.   
 The government also contended the following 
statement in United States v. Dalm, 494 U.S. 596, 
601 (1990), held section 7422(a) limits the scope of 
section 1346(a)(1).  “§ 1346(a)(1) must be read in 
conformity with other statutory provisions which 
qualify a taxpayer’s right to bring a refund suit upon 
compliance with certain conditions.”  The 
government’s reliance on Dalm is misplaced.  Dalm 
is a jurisdictional ruling that is in the same category 
as those jurisdictional rulings this Court has 
characterized as non-precedential.  Characterizing 
the requirements not satisfied in Dalm as 
jurisdictional, or as affecting the waiver of sovereign 
immunity, had no effect on the outcome in Dalm.   
 Dalm’s dispositive conclusion was that the 
procedural situation there was distinguishable from 
Bull v. United States, 295 U.S. 247 (1935).  494 U.S. 
at 602-08, 610-11.  This factor decided Dalm, not 
whether the statutory requirements the taxpayer 
failed to meet affected the waiver of sovereign 
immunity.  See United States v. Nordic Village, Inc., 
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503 U.S. 30, 39 (1992) (“Bull v. United States, 295 U. 
S. 247 (1935), concerns equitable recoupment, a 
doctrine that has been substantially narrowed by 
later cases, see United States v. Dalm, 494 U. S. 596, 
608 (1990)”). 
 The government also cited United States v. 
Clintwood Elkhorn Mining Co., 553 U.S. 1 (2008), as 
showing the variance rule and section 7422(a) are 
jurisdictional.  Clintwood is irrelevant to the 
government’s arguments.  Clintwood held section 
7422(a) was not satisfied.  Clintwood did not involve 
the variance rule, said nothing about sovereign 
immunity, and never used the terms “jurisdiction” or 
“jurisdictional.”  Another tax refund case where 
references to sovereign immunity and jurisdiction 
are strikingly absent is United States v. Brockamp, 
519 U.S. 347 (1997).  This case held equitable tolling 
unavailable under section 6511’s time limit for 
refund claims.  If the concepts of sovereign immunity 
and jurisdiction were as central to the statutory 
provisions governing tax refunds as the government 
contends, Clintwood and Brockamp would have 
mentioned those concepts. 
 The government contended United States v. Felt 
& Tarrant Manufacturing Co., 283 U.S. 269 (1931), 
shows the variance rule is jurisdictional.  Felt & 
Tarrant was not based on the variance rule, but 
rather held a refund claim was so lacking in content 
that the statutory requirement for filing a refund 
claim before filing a refund suit was not satisfied.  
“[Q]uite apart from the provisions of the Regulation, 
the statute is not satisfied by the filing of a paper 
which gives no notice of the amount or nature of the 
claim for which the suit is brought, and refers to no 
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facts upon which it may be founded.”  Id. at 272.  Felt 
& Tarrant did not apply the variance rule and says 
nothing about whether it is jurisdictional. 
 
IX. The variance rule is subject to several of 

the exceptions that apply to non-
jurisdictional administrative exhaustion 
requirements. 

 
 Since the variance rule is a non-jurisdictional 
administrative exhaustion requirement, it is subject 
to the exceptions that apply to such requirements.  
Several of these exceptions apply here.  If an 
administrative exhaustion requirement is not 
jurisdictional, the requirement “may be excused by a 
limited number of exceptions to the general rule.”  
Ace Property & Casualty Insurance Co. v. Federal 
Crop Insurance Corp., 440 F.3d 992, 996 (8th Cir. 
2006) (citing Weinberger v. Salfi, 422 U.S. 749, 765-
66 (1975)).  
 Avocados Plus, Inc. v. Veneman, 370 F.3d 1243, 
1247 (D.C. Cir. 2004), listed situations where non-
jurisdictional exhaustion requirements may be 
excused: “There may be no facts in dispute, see 
McKart v. United States, 395 U.S. 185, 198 n.15 
(1969), the disputed issue may be outside the 
agency’s expertise, see id. at 197-98, or the agency 
may not have the authority to change its decision in 
a way that would satisfy the challenger’s objections, 
see McCarthy v. Madigan, 503 U.S. [140] at 147-48 
[(1992)].”  Ace Property noted, “[a] party may be 
excused from exhausting administrative remedies … 
if further administrative procedures would be futile, 
or if the issues to be decided are primarily legal 
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rather than factual.”  440 F.3d at 1000 (citations 
omitted).   
 In this case, the question of whether the issuance 
of the temporary regulation violated the APA is a 
pure legal question, and thus one of the exceptions to 
administrative exhaustion applies.  Moreover, the 
IRS has no expertise regarding the APA, so another 
exception to administrative exhaustion applies.  
Finally, the IRS would not have the authority to 
declare the regulation invalid, and thus challenging 
the regulation before the IRS would be futile.  Tax 
regulations are issued jointly by the IRS and 
Treasury.  See, e.g., Treas. Reg. § 301.7805-1(a) (“The 
Commissioner, with the approval of the Secretary, 
shall prescribe all needful rules and regulations for 
the enforcement of the Code”).  Consequently, the 
IRS, in processing a refund claim, has no authority to 
declare a regulation invalid, since Treasury has no 
role in processing refund claims but would 
necessarily be involved in any agency determination 
that a tax regulation is invalid.  Thus, the exception 
from administrative exhaustion that applies where 
such exhaustion would be futile applies here.  
Because of the applicability of these three exceptions 
to administrative exhaustion, the variance rule does 
not apply.  Accordingly, petitioner is not barred from 
challenging the validity of the temporary regulation 
under the APA. 
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CONCLUSION 
 

 The petition for a writ of certiorari should be 
granted. 

 
Respectfully submitted, 
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 Counsel of Record 
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APPENDIX A 

UNITED STATES COURT OF APPEALS 
FOR THE FEDERAL CIRCUIT 

No. 2011-5125 

NORTHROP CORPORATION EMPLOYEE INSURANCE 
BENEFIT PLANS MASTER TRUST, 

PLAINTIFF-APPELLANT,  
v. 

UNITED STATES, 
DEFENDANT-APPELLEE 

Filed:  April 10, 2012 

JUDGMENT 

THIS CAUSE having been heard and considered, it is 

ORDERED and ADJUDGED: 

 PER CURIAM (MOORE, CLEVENGER, and REYNA, 
Circuit Judges). 
 

AFFIRMED.  See Fed. Cir. R. 36. 

April 10, 2012 ENTERED BY ORDER OF THE COURT 

          Jan Horbaly 
                 Clerk 
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APPENDIX B 
 

UNITED STATES COURT OF FEDERAL CLAIMS 
 

No. 08-23 T 
 

NORTHROP CORPORATION EMPLOYEE INSURANCE  
BENEFIT PLANS MASTER TRUST, PLAINTIFF 

v. 
THE UNITED STATES, DEFENDANT 

 
Filed: June 28, 2011 

 
OPINION 

 
BUSH, Judge. 
 
 This tax refund suit is before the court on cross-
motions for summary judgment under Rule 56 of the 
Rules of the United States Court of Federal Claims 
(RCFC).1  Although oral argument was requested by 
plaintiff, the pure question of law that is dispositive 
of plaintiff’s claims was thoroughly discussed in the 
briefs submitted by the parties.  Oral argument was 
thus deemed unnecessary. For the reasons given 
below, plaintiff’s motion is denied and defendant’s 
motion is granted. 
 

  

 
1 Plaintiff’s electronically-filed proposed findings of uncontroverted fact 
(Pl.’s Facts) are missing page ten, which contains paragraphs 49-51.  
These paragraphs can be referenced in defendant’s response to plaintiff’s 
facts (Def.’s Resp. to Pl.’s Facts). 
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BACKGROUND 
 

I. Procedural History 
 
 This case was stayed pending the disposition of 
another tax refund case presenting the same issue, 
i.e., the proper interpretation of 26 U.S.C. § 512(a)(3) 
(2006), a provision of the Internal Revenue Code 
(Code).  That case was decided in favor of the 
government in 2008.  CNG Transmission Mgmt. 
VEBA v. United States, 84 Fed. Cl. 327 (2008) (CNG 
I).  Upon appeal, the United States Court of Appeals 
for the Federal Circuit affirmed.  CNG Transmission 
Mgmt. VEBA v. United States, 588 F.3d 1376 (Fed. 
Cir. 2009) (CNG II).  The plaintiff in CNG I (and the 
appellant in CNG II), hereinafter “CNG,” was 
represented by the counsel for plaintiff in the instant 
case. 
 
 According to plaintiff in this case, CNG, after 
being denied rehearing en banc on January 29, 2010, 
“decided against” filing a petition for a writ of 
certiorari to challenge the result in CNG II. Joint 
Status Report of February 24, 2010 (JSR) ¶¶ 9-10.  
Nonetheless, “[p]laintiff believes that both this court 
and the appeals court improperly decided the CNG 
case, at least in part because both courts refused to 
consider CNG’s argument that a regulation which 
the defendant relied on to support its position was 
invalid.”  Id. ¶ 11.  The “invalid regulation” 
argument was rejected, because “both courts held 
that this argument was not raised in a timely 
manner in the lower court.”  Id.  Plaintiff 
acknowledges that “its likelihood of success in either 
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this court or in the court of appeals is slim,” but “now 
wants the opportunity to present to this court and to 
the appeals court the argument that was not 
previously considered, and also intends to make clear 
its position that the two earlier decisions were 
erroneous for other reasons as well.”  Id. ¶¶ 12-13.  
In essence, plaintiff apparently wishes to present a 
full record to this court, and to the Federal Circuit, 
so that the United States Supreme Court could 
eventually consider any and all of plaintiff’s 
arguments against the interpretation of 26 U.S.C. § 
512(a)(3) adopted by the Federal Circuit in CNG II.2  
See JSR ¶ 13 (noting that “plaintiff fully intends to 
seek a writ of certiorari if that becomes 
appropriate”).  The court turns to a discussion of the 
issues presented and decided by CNG I and CNG II. 
 
 A. CNG I 
 
  1. VEBA Tax Issue 
 
 CNG is a voluntary employees’ beneficiary 
association (VEBA), organized under § 501(c)(9) of 
the Code.  CNG I, 84 Fed. Cl. at 328; see also 26 
U.S.C. § 501(c)(9) (2006).  Pursuant to § 501(c)(9), an 
employer-funded VEBA “provid[es] for the payment 
of life, sick, accident, or other benefits to the 
members of such association or their dependents or 
designated beneficiaries.”  Id.  A VEBA maintains 
certain set-aside funds to provide these benefits, 
known as welfare benefits, to its members.  See 26 

 
2 Although the Federal Circuit in CNG II affirmed CNG I, the circuit 
court’s interpretation of the Code differed from this court’s reading of the 
same provisions in CNG I. 
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U.S.C. § 419A(a) (2006).  Typically, the members of 
an employer-funded VEBA are the active employees 
and retirees of a sponsoring corporation.  See, e.g., 
Gen. Signal Corp. v. Comm’r, 142 F.3d 546, 547 (2d 
Cir. 1998) (describing the sponsoring corporation’s 
establishment of a VEBA “exclusively to provide 
welfare benefits to active and retired employees [of 
that corporation] and their dependents”). 
 
 As a 501(c)(9) organization, CNG is tax-exempt.  
See 26 U.S.C. § 501(a) (2006).  Nonetheless, even a 
tax-exempt VEBA must pay tax on unrelated 
business taxable income (UBTI).  See id. §§ 501(b), 
511-512 (2006).  The dispute before the court was 
whether CNG was due a refund for taxes it paid on 
UBTI for the 2000 tax year.  CNG I, 84 Fed. Cl. at 
328. 
 
 CNG’s basic contention before this court was that 
it paid tax on erroneously reported UBTI in the 
amount of approximately $2,700,000, because that 
investment income should have been excluded as 
exempt income within the meaning of 26 U.S.C. § 
512(a)(3)(A)-(B).  CNG I, 84 Fed. Cl. at 328.  CNG 
thus sought a refund of approximately $1,000,000, 
plus interest.  Id. CNG had expended over 
$7,500,000 on benefits for its members in 2000, the 
tax year in question.  Id. at 329. 
 
  2. Relevant Statutes 
 
 CNG argued that various provisions of the Code 
excluded its investment income from UBTI, and 
therefore, CNG reasoned that it owed no tax on 
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UBTI for 2000.  Defendant disagreed with plaintiff’s 
reading of the Code.  The court in CNG I discussed 
the relevant Code provisions, 84 Fed. Cl. at 329-30, 
and for ease of reference, that discussion is 
reproduced here in slightly modified form. 
 
 For 501(c)(9) organizations, UBTI generally 
consists of “gross income (excluding any exempt 
function income), less the deductions ... which are 
directly connected with the production of the gross 
income (excluding exempt function income).”  26 
U.S.C. § 512(a)(3)(A).  A VEBA may thus exclude 
“exempt function income” from its UBTI.  Id.  The 
category of excludable income known as exempt 
function income is defined in § 512(a)(3)(B), which 
states in relevant part: 
 

“exempt function income” means the gross 
income from dues, fees, charges, or similar 
amounts paid by members of the organization as 
consideration for providing such members or 
their dependents or guests goods, facilities, or 
services in furtherance of the purposes 
constituting the basis for the exemption of the 
organization to which such income is paid. Such 
term also means all income . . . which is set 
aside– 
.... 

(ii) in the case of an organization described 
in paragraph (9), (17), or (20) of section 
501(c), to provide for the payment of life, 
sick, accident, or other benefits, including 
reasonable costs of administration directly 
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connected with a purpose described in clause 
(i) or (ii). 

 
26 U.S.C. § 512(a)(3)(B). 
 
 Two sentences in § 512(a)(3)(B) identify two 
pertinent categories of exempt function income: the 
first sentence refers to member contributions; the 
second sentence refers to income which is set aside 
for the members’ welfare benefits.  See id.  In the 
case of CNG, all income was set aside for the 
members’ welfare benefits (and related 
administration costs), so all of CNG’s income fit into 
the second category.  Some of CNG’s income fit into 
both categories – member contributions and set-aside 
funds.  The investment income which was at the 
heart of the dispute in CNG I was passive 
investment income, which only fit into the second 
category of exempt function income, i.e., income set 
aside for the welfare benefits of CNG’s members and 
their dependents. 
 
 In 1984, Congress restricted the amount of 
income that a VEBA could exclude as “exempt 
function income.”  See Tax Reform Act of 1984, Pub 
L. No. 98-369, Title V, § 511, 98 Stat. 494, 854-61.  
This limitation is now found in two related sections 
of the code.  In § 512(a)(3)(E), the relevant language 
imposes this limitation on income that can be 
excluded as exempt function income: 
 

a set-aside for any purpose specified in clause (ii) 
of subparagraph (B) may be taken into account 
under subparagraph (B) only to the extent that 
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such set-aside does not result in an amount of 
assets set aside for such purpose in excess of the 
account limit determined under section 419A ... 
for the taxable year [excluding postretirement 
medical benefits reserves]. 

 
26 U.S.C. § 512(a)(3)(E)(i).  The account limit for a 
VEBA’s welfare benefits set-aside fund referred to in 
§ 512(a)(3)(E)(i), excluding any reserves for 
postretirement medical benefits, is defined by the 
relevant language of § 419A(c)(1): 
 

Except as otherwise provided in this subsection, 
the account limit for any qualified asset account 
for any taxable year is the amount reasonably 
and actuarially necessary to fund– 
(A) claims incurred but unpaid (as of the close of 
such taxable year) for [welfare] benefits referred 
to in subsection (a), and 
(B) administrative costs with respect to such 
claims. 

 
26 U.S.C. § 419A(c)(1) (2006).  The VEBA’s qualified 
asset account is the fund for providing welfare 
benefits to the VEBA’s members and their 
dependents.  Id. § 419A(a).  Thus, even if certain 
income of a VEBA normally qualifies as exempt 
function income, that income, or some portion 
thereof, may, in some circumstances, no longer be 
excluded if there is a resulting excess in the qualified 
asset account of the VEBA, an excess over the 
account limit. 
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 CNG argued that § 512(a)(3)(E)(i) permits a 
VEBA’s investment income to be allocated and fully 
spent on member benefits prior to the close of the tax 
year, thus leaving no investment income to “result 
in” an excess in the VEBA’s qualified asset account.  
CNG I, 84 Fed. Cl. at 331.  CNG conceded that it 
exceeded the account limit described in § 419A(c)(1)-
(2) in 2000. Id. at 331-32.  The government argued 
that § 512(a)(3)(E)(i) does not permit the type of 
allocation of funds proposed by CNG.  Instead, the 
government stated that “‘investment income set 
aside during the year can result in an amount of 
assets set aside in excess of the VEBA’s account 
limit, even where the VEBA spends more money on 
program benefits than the investment income it 
earns.’”  Id. at 332 (citation omitted).  The court in 
CNG I considered the relevant statutory provisions 
to be ambiguous on this issue, and turned to the 
regulation interpreting the statute.3 
 
  3. Regulation 
 
 In 1986, the United States Department of the 
Treasury, through the Internal Revenue Service 
(IRS), issued Treasury Regulation § 1.512(a)-5T, to 
explain certain changes brought about by the Tax 
Reform Act of 1984.  See Income, Excise and Estate 
and Gift Taxes; Effective Dates and Other Issues 
Arising under the Employee Benefit Provisions of the 
Tax Reform Act of 1984, 51 Fed. Reg. 4312, 4332-33 
(Feb. 4, 1986).  The relevant text of the third 

 
3 As discussed infra, the Federal Circuit found the relevant statutory 
language to be “clear and unambiguous.”  CNG II, 588 F.3d at 1379. 
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question-and-answer portion of the regulation reads 
as follows: 
 

What amount of income may a VEBA ... set aside 
for exempt purposes? 
 
(a) Pursuant to section 512(a)(3)(E)(i), the 
amounts set aside in a VEBA ... as of the close of 
a taxable year of such VEBA ... to provide for the 
payment of life, sick, accident, or other benefits 
may not be taken into account for purposes of 
determining exempt function income to the 
extent that such amounts exceed the qualified 
asset account limit, determined under sections 
419A(c) ..., for such taxable year of the VEBA....  
In calculating the qualified asset account limit 
for this purpose, a reserve for post-retirement 
medical benefits ... is not to be taken into 
account. 
 
(b) The exempt function income of a VEBA ... for 
a taxable year of such an organization, under 
section 512(a)(3)(B), includes:  (1) Certain 
amounts paid by members of the VEBA ... within 
the meaning of the first sentence of section 
512(a)(3)(B) (member contributions); and (2) 
other income of the VEBA ... (including earnings 
on member contributions) that is set aside for the 
payment of life, sick, accident, or other benefits 
to the extent that the total amount set aside in 
the VEBA ... as of the close of the taxable year 
for any purpose (including member contributions 
and other income set aside in the VEBA ... as of 
the close of the year) does not exceed the 
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qualified asset account limit for such taxable 
year of the organization.  For purposes of section 
512(a)(3)(B), member contributions include both 
employee contributions and employer 
contributions to the VEBA....  In calculating the 
total amount set aside in a VEBA ... as of the 
close of a taxable year, certain assets with useful 
lives extending substantially beyond the end of 
the taxable year (e.g., buildings, and licenses) are 
not to be taken into account to the extent they 
are used in the provision of life, sick, accident, or 
other benefits.  For example, cash and securities 
(and similar investments) held by a VEBA ... are 
not disregarded in calculating the total amount 
set aside for this purpose because they are used 
to pay welfare benefits, rather than merely used 
in the provision of such benefits.  Accordingly, 
the unrelated business taxable income of a VEBA 
... for a taxable year of such an organization 
generally will equal the lesser of two amounts:  
the income of the VEBA ... for the taxable year 
(excluding member contributions); or, the excess 
of the total amount set aside as of the close of the 
taxable year (including member contributions, 
and excluding certain assets with a useful life 
extending substantially beyond the end of the 
taxable year to the extent they are used in the 
provision of welfare benefits) over the qualified 
asset account limit (calculated without regard to 
the otherwise permitted reserve for post-
retirement medical benefits) for the taxable year. 

 
26 C.F.R. § 1.512(a)-5T (2011). 
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 Because the court found little guidance in the 
legislative history of the statutory restrictions placed 
on exempt function income, the court in CNG I gave 
deference to this regulation, even though the 
regulation was a temporary, interpretative 
regulation.  84 Fed. Cl. at 333-34.  The court did not 
consider CNG’s argument that the regulation was 
invalid, because this argument was not presented 
until oral argument was held.  Id. at 335 n.5.  The 
court ruled that the regulation was unambiguous 
and that § 1.512(a)-5T conclusively supported the 
government’s interpretation of the Code.  Id. at 336.  
In doing so, this court distinguished and disagreed 
with a decision of the United States Court of Appeals 
for the Sixth Circuit, Sherwin-Williams Co. Employee 
Health Plan Trust v. Commissioner, 330 F.3d 449 
(6th Cir. 2003) (Sherwin-Williams). CNG I, 84 Fed. 
Cl. at 337-38.  Because CNG relied solely on its 
faulty interpretation of the Code and presented no 
evidence that CNG’s tax liability was less than the 
tax paid for 2000, the court granted summary 
judgment for the United States.  Id. at 338-39. 
 
 B. CNG II 
 
 The Federal Circuit affirmed this court’s 
determination that a VEBA “may not avoid the 
limitation on exempt function income in 26 U.S.C. § 
512(a)(3)(E)(i) by allocating investment income to the 
payment of member benefits.”  CNG II, 558 F.3d at 
1377-78.  In doing so, the appeals court rejected 
CNG’s argument that “it was not obligated to pay tax 
on its investment income because it had spent that 
income on member benefits during the year.” Id. at 
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1378.  Instead, the court agreed with the government 
that “because CNG’s investment income caused its 
total fund balances to exceed the statutory account 
limit, that investment income cannot be classified as 
exempt function income.”  Id. at 1379.  The crucial 
issue in CNG II was whether CNG’s investment 
income, in light of 26 U.S.C. §§ 419A(c), 
512(a)(3)(E)(i), caused an excess in the VEBA’s total 
fund balances, despite the fact that an even greater 
amount of money was spent on member benefits that 
tax year.  Id. 
 
  1. Statute 
 
 The Federal Circuit found that the relevant 
statutory language was “clear and unambiguous.” 
CNG II, 588 F.3d at 1379 (referencing 26 U.S.C. § 
512(a)(3)(E)).  Because the plain meaning of the term 
“result in” is the same as “cause,” the appeals court 
concluded that because “CNG’s account overage was 
caused by, or occurred as a consequence of, the 
investment income it made in 2000[,] ... that 
investment income was not tax-exempt.”  Id. at 1379-
80 (referencing § 512(a)(3)(E)(i)).  As to CNG’s 
argument that the investment income caused no 
account overage because it was spent on member 
benefits, the court noted that because money is 
fungible, “CNG cannot avoid taxation by claiming 
that it spent money from investment income, rather 
than money from some other source, on member 
benefits.”  Id. at 1380.  Indeed, the court noted that 
the statute does not contain a requirement that “a 
VEBA’s investment income can result in a year-end 
account overage only to the extent that the actual 
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dollars in the account at year end are directly 
traceable to income made on investments.” Id. 
 
 In addition to the statutory text, the Federal 
Circuit found support for its interpretation of the 
Code in the legislative history of § 512(a)(3)(E)(i).  
The appeals court found that Congress wished “to 
limit the extent to which a VEBA could deduct 
employer contributions and ... to limit the extent to 
which a VEBA could set aside income on a tax-free 
basis.”  CNG II, 588 F.3d at 1380.  Thus, the court 
rejected CNG’s allegation that “a VEBA could avoid 
tax on its investment income simply by asserting 
that it had spent this income – rather than income 
from employee and employer contributions – on 
member benefits during the relevant tax year.” Id. 
 
 It is important to note that in this case, the 
United States Court of Federal Claims is bound by 
the Federal Circuit’s holdings in CNG II.  As the 
Federal Circuit has reminded this court,  
 

the Court of Federal Claims may not deviate 
from the precedent of the United States Court of 
Appeals for the Federal Circuit any more than 
the Federal Circuit can deviate from the 
precedent of the United States Supreme Court.  
Trial courts are not free to make the law anew 
simply because they disagree with the 
precedential and authoritative analysis of a 
reviewing appellate court. 
 

Crowley v. United States, 398 F.3d 1329, 1335 (Fed. 
Cir. 2005).  Thus, three key holdings of CNG II 
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regarding the Code bind this court:  (1) the language 
of 26 U.S.C. § 512(a)(3)(E) is clear and unambiguous; 
(2) a VEBA may not allocate investment income to 
the payment of member benefits and thus avoid 
taxation of that income, if there is an excess over the 
VEBA’s statutory account limit for that tax year; 
and, (3) legislative history supports the government’s 
and the Federal Circuit’s interpretation of the Code. 
 
  2. Regulation 
 
 Although the Federal Circuit found that the 
Code was unambiguous as to the treatment of a 
VEBA’s investment income, the court commented 
that “even if [§ 512(a)(3)(E)(i)] were not 
[unambiguous], we would be compelled to accord 
deference to the Treasury’s reasonable interpretation 
of the statute.”  CNG II, 588 F.3d at 1380.  The 
appeals court then discussed 26 C.F.R. § 1.512(a)-5T, 
which explains that “a VEBA will pay tax on the 
lesser of:  (1) its investment income, and (2) the 
amount by which its set aside exceeds the statutory 
account limit.”  Id. at 1381.  The court noted, in 
particular, that the regulation “does not provide for 
the allocation of income from a particular source to a 
particular expense.”  Id.  The Federal Circuit 
concluded that the regulation’s formula does not 
permit “a VEBA [to] avoid taxation on its investment 
income by allocating that income to the payment of 
member benefits during the tax year.”  Id.   
 
 The Federal Circuit, like this court, did not 
consider CNG’s argument that 26 C.F.R. § 1.512(a)-
5T was “procedurally and substantively invalid,” 
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because this argument was untimely presented and 
waived.  CNG II, 588 F.3d at 1381.  The appeals 
court noted, however, that CNG had previously 
attempted to rely on the regulation in its arguments 
before this court.  Id. Irrespective of the validity of 
the regulation, however, this court is bound by the 
Federal Circuit’s holding that 26 C.F.R. § 1.512(a)-5T 
is a reasonable interpretation of § 512(a)(3)(E)(i). 
 
  3. Section 419 and Sherwin- 
   Williams 
 
 The two final arguments presented by CNG on 
appeal were also rejected by the Federal Circuit in 
CNG II. First, CNG argued that 26 U.S.C. § 419 
(2006) contains an ordering rule that allocates 
investment income as the first source of funds to pay 
a VEBA’s member benefits, and that this rule should 
be applied to § 512(a)(3)(E)(i).  CNG II, 588 F.3d at 
1381.  The Federal Circuit held that sections 419 and 
512 deal with “fundamentally different problems,” 
and that “there is nothing to indicate that section 
419’s alleged ordering rule should be applied to 
section 512.”  Id.  The appeals court concluded that § 
419 does not indicate that “in determining the 
amount of tax-exempt set aside available under 
section 512(a)(3)(E)(i), investment income must be 
the first source used to pay member benefits.” Id. at 
1382. 
 
 Second, CNG suggested that Sherwin-Williams 
had correctly interpreted the Code in holding that 
the limits on a VEBA’s exempt function income are 
based on accumulated, not set aside, funds.  CNG II, 
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588 F.3d at 1382.  Like this court, the Federal 
Circuit both distinguished and disagreed with 
Sherwin-Williams.  Unlike Sherwin-Williams, where 
the parties had stipulated to the allocation of 
investment income for the payment of the VEBA’s 
administrative costs, CNG II decided “whether a 
VEBA can avoid taxation by purporting to spend 
income from investments, rather than income from 
some other source, in providing member benefits.”  
Id.  The appeals court also specifically disagreed with 
the Sixth Circuit’s application of the concept of 
“accumulated funds” to a statutory provision where 
the term “accumulated” does not appear, and 
specifically noted that the Sixth Circuit had ignored 
the formula provided in 26 C.F.R. § 1.512(a)-5T . Id.  
Thus, precedent binding on this court has rejected 
Sherwin-Williams as persuasive authority. 
 
II. Indistinguishable Facts4 
 
 Like CNG, plaintiff Northrop Corporation 
Employee Insurance Benefit Master Trust 
(Northrop) is a VEBA, under 26 U.S.C. § 501(c)(9).  
Pl.’s Facts ¶ 1; Pl.’s Mot. at 2.  Northrop “operates ... 
for the purpose of funding permissible welfare 
benefits for collectively-bargained and other 
employees and retirees (and their beneficiaries) of 
Northrop Grumman Corporation and its 
subsidiaries, such as medical, dental, disability, life 
insurance and accident benefits.”  Compl. ¶ 24.  Also 
like CNG, Northrop seeks an income tax refund 
based on its claim that it overstated its UBTI and 

 
4 The facts reported here are undisputed in all aspects material to the 
parties’ cross-motions. 
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overpaid its taxes, because the investment income it 
reported to the IRS should have been excluded as 
exempt function income.  Id. ¶¶ 30-31. 
 
 In Northrop’s case, the tax years in question are 
1999 through 2003, and the total refund amount 
sought is $23,977,214, plus interest.  Id. ¶¶ 31-32.  In 
each of the relevant tax years, Northrop’s reported 
investment income was less than its expenditures for 
member benefits.  See Pl.’s Facts ¶¶ 8, 11, 17, 20, 26, 
29, 35, 38, 44, 47.  In addition, “[a]t the end of each 
year, [Northrop’s] assets exceeded the account limit 
under section 419A by an amount greater than the 
investment income for the year.” Pl.’s Mot. at 2.  The 
parties have also stipulated for the purposes of this 
proceeding that Northrop’s account limit under 26 
U.S.C. § 419A, not including any reserve for post-
retirement medical benefits, may be presumed to be 
zero.  Stip. of Fact, filed Sept. 21, 2010; Def.’s Mot. at 
9. 
 
 It is undisputed that Northrop did not assert 
that 26 C.F.R. § 1.512(a)-5T was invalid in its refund 
claims presented to the IRS.  Pl.’s Resp. to Def.’s 
Facts ¶ 23.  Indeed, that regulation was cited as one 
of the authorities relied upon by plaintiff as it 
pursued its refund claims.  Id. ¶ 22.  No other facts 
are essential to the court’s resolution of the parties’ 
cross-motions. 
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DISCUSSION 
 

I. Standard of Review for RCFC 56 
 
 “[S]ummary judgment is a salutary method of 
disposition designed to secure the just, speedy and 
inexpensive determination of every action.”  Sweats 
Fashions, Inc. v. Pannill Knitting Co., 833 F.2d 1560, 
1562 (Fed. Cir. 1987) (internal quotations and 
citations omitted).  The moving party is entitled to 
summary judgment “if the pleadings, the discovery 
and disclosure materials on file, and any affidavits 
show that there is no genuine issue as to any 
material fact and that the movant is entitled to 
judgment as a matter of law.”  RCFC 56(c)(1).  A 
genuine issue of material fact is one that could 
change the outcome of the litigation.  Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986).  A 
summary judgment “motion may, and should, be 
granted so long as whatever is before the ... court 
demonstrates that the standard for the entry of 
summary judgment, as set forth in Rule 56(c), is 
satisfied.”  Celotex Corp. v. Catrett, 477 U.S. 317, 323 
(1986). 
 
II. Analysis 
 
 Disputes over tax liability are well-suited to 
disposition on cross-motions for summary judgment 
when the outcome turns on the proper interpretation 
of the Code, rather than on disputes of fact.  See 
Dana Corp. v. United States, 174 F.3d 1344, 1347 
(Fed. Cir. 1999) (stating that summary judgment was 
appropriate in that tax refund suit because issues of 
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law were the only disputed issues before the trial 
court).  Here, there are no material facts in dispute.  
The court turns to plaintiff’s arguments which have 
been mustered in an attempt to challenge the 
binding precedent of CNG II. 
 
 A. Plaintiff’s Arguments that CNG II Was 
  Wrongly Decided 
 
 Although this court cannot overrule CNG II, the 
court lists here plaintiff’s arguments challenging the 
holdings of the Federal Circuit.  First, plaintiff 
contests the appeals court’s interpretation of the 
term “result in,” the statutory term that is central to 
this tax controversy.  Pl.’s Mot. at 4-23 (citing § 
512(a)(3)(E)(i)).  Second, plaintiff suggests that the 
Federal Circuit erred by rejecting the reasoning 
presented in Sherwin-Williams.  Id. at 24.  Third, 
plaintiff challenges the holding in CNG II that 26 
C.F.R. § 1.512(a)-5T is a reasonable interpretation of 
the Code, see CNG II, 588 F.3d at 1380, by asserting 
that the regulation is “invalid because it ignores 
Congressional intent on the meaning of § 
512(a)(3)(E)(i).”  Pl.’s Mot. At 24.  Because this court 
is bound by CNG II, the court cannot adopt an 
interpretation of § 512(a)(3)(E)(i) that conflicts with 
CNG II; cannot adopt the reasoning in Sherwin-
Williams that was rejected by the Federal Circuit; 
and cannot consider 26 C.F.R. § 1.512(a)-5T to be 
anything but a reasonable interpretation of § 
512(a)(3)(E)(i). 
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 B. Plaintiff’s Arguments that 26 C.F.R. § 
  1.512(a)-5T is Invalid and Arbitrary 
  and Capricious 
 
 This court is bound by CNG II and its holding 
that § 512(a)(3)(E)(i) is clear and unambiguous, so 
any arguments regarding the invalidity or 
arbitrariness of 26 C.F.R. § 1.512(a)-5T are 
fundamentally immaterial to the resolution of 
plaintiff’s claims in this case.5  Because the statute is 
clear and unambiguous under precedent binding in 
this circuit, the regulation’s status, however firm or 
unfirm, would not alter the analysis.  The court, for 
the sake of completeness, here lists the arguments 
plaintiff has raised to challenge the authority of 26 
C.F.R. § 1.512(a)-5T. 
 
 Plaintiff argues that the regulation is invalid 
because the agency “provided no explanation of the 
reasoning that led the IRS and Treasury to adopt the 
interpretation of section 512(a)(3)(E)(i) reflected in 
the regulation.”  Pl.’s Mot. At 24.  Northrop also 
argues that the regulation is invalid because its 
issuance violated the notice and comment 
requirements of the Administrative Procedure Act, 5 
U.S.C. § 553 (2006).  Pl.’s Mot. at 27.  In addition, the 
parties dispute the deference to be afforded the 
regulation, and whether the “substantial variance” 
rule permits plaintiff to challenge the validity of the 
regulation in this suit.  None of these arguments is 
material to this court’s task of applying § 

 
5 “Defendant does not fault Northrop for making its record in this Court, 
so that it may make the same arguments later on appeal.”  Def.’s Reply at 
2. 
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512(a)(3)(E)(i) to the undisputed facts of this case. 
The court sees no need to indulge in an analysis of 
the status of 26 C.F.R. § 1.512(a)-5T, or of plaintiff’s 
right to bring a challenge to the regulation in this 
court, that would be pure dicta. 
 
 C. Application of Precedent to the  
  Undisputed Facts of this Case 
 
 Northrop argues, as did CNG, that § 
512(a)(3)(E)(i) permits a VEBA to allocate its 
investment income to the payment of member 
benefits and to avoid taxes on that investment 
income.  See Pl.’s Mot. at 2 (stating that plaintiff 
“contends investment income spent on benefits in the 
year the income is earned does not result in assets 
set aside at the end of the year”).  It is undisputed 
that “[a]t the end of each [relevant tax] year, 
[Northrop’s] assets exceeded the account limit under 
section 419A by an amount greater than the 
investment income for the year.”  Id.  Applying CNG 
II to these facts, Northrop’s “account overage was 
caused by, or occurred as a consequence of, the 
investment income it made in [those tax years, and] 
under the plain meaning of section 512(a)(3)(E)(i) 
that investment income was not tax-exempt.”  588 
F.3d at 1379-80.  Plaintiff’s tax refund claims are 
foreclosed by binding precedent and must fail. 
 

CONCLUSION 
 

 A voluntary employees’ beneficiary association 
(VEBA) may not avoid the limitation on exempt 
function income in 26 U.S.C. § 512(a)(3)(E)(i) merely 
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by allocating, or purporting to allocate, investment 
income toward the payment of welfare benefits 
during the course of the tax year.  Under precedent 
binding in this circuit, Northrop is not entitled to the 
tax refunds it seeks.  Because there are no issues of 
material fact and defendant is entitled to judgment 
as a matter of law, defendant’s motion for summary 
judgment is granted. 
 
 Accordingly, it is hereby ORDERED that 
 
 (1) Plaintiff’s Motion for Summary Judgment, 
  filed November 23, 2010, is DENIED; 
 
 (2) Defendant’s Cross-Motion for Summary 
  Judgment, filed January 24, 2010, is  
  GRANTED; 
 
 (3) The Clerk’s Office is directed to ENTER 
  final judgment in favor of defendant,  
  DISMISSING the complaint, with  
  prejudice; and 
 
 (4) Each party shall bear its own costs. 
 

LYNN J. BUSH 
Judge 
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APPENDIX C 
 

1. 5 U.S.C. § 553 provides in part: 
 
Rule making 
 
 (b) General notice of proposed rule making 
shall be published in the Federal Register, unless 
persons subject thereto are named and either 
personally served or otherwise have actual notice 
thereof in accordance with law.  The notice shall 
include— 

 (1) a statement of the time, place, and 
nature of public rule making proceedings; 
 (2) reference to the legal authority 
under which the rule is proposed; and 
 (3) either the terms or substance of the 
proposed rule or a description of the subjects and 
issues involved. 

Except when notice or hearing is required by statute, 
this subsection does not apply— 

 (A) to interpretative rules, general 
statements of policy, or rules of agency 
organization, procedure, or practice; or 
 (B) when the agency for good cause 
finds (and incorporates the finding and a brief 
statement of reasons therefor in the rules issued) 
that notice and public procedure thereon are 
impracticable, unnecessary, or contrary to the 
public interest. 
 

 (c) After notice required by this section, the 
agency shall give interested persons an opportunity 
to participate in the rule making through submission 
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of written data, views, or arguments with or without 
opportunity for oral presentation.  After 
consideration of the relevant matter presented, the 
agency shall incorporate in the rules adopted a 
concise general statement of their basis and purpose. 
 
2. 5 U.S.C. § 706 provides in part: 
 
Scope of review 
 To the extent necessary to decision and when 
presented, the reviewing court shall decide all 
relevant questions of law, interpret constitutional 
and statutory provisions, and determine the meaning 
or applicability of the terms of an agency action.  The 
reviewing court shall— 

 (1) compel agency action unlawfully 
withheld or unreasonably delayed; and 
 (2) hold unlawful and set aside agency 
action, findings, and conclusions found to be— 

  (A) arbitrary, capricious, an 
abuse of discretion, or otherwise not in 
accordance with law. 
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3. 26 U.S.C. § 419 provides in part: 
 
Treatment of funded welfare benefit plans 
 
(a) General rule 
 
 Contributions paid or accrued by an employer to 
a welfare benefit fund— 

 (1) shall not be deductible under this 
chapter, but 
 (2) if they would otherwise be 
deductible, shall (subject to the limitation of 
subsection (b)) be deductible under this section 
for the taxable year in which paid. 
 

(b) Limitation 
 
 The amount of the deduction allowable under 
subsection (a)(2) for any taxable year shall not 
exceed the welfare benefit fund’s qualified cost for 
the taxable year. 
 
(c) Qualified cost 
 
 For purposes of this section— 
 

(1) In general 
 
 Except as otherwise provided in this 
subsection, the term “qualified cost” means, with 
respect to any taxable year, the sum of— 

 (A) the qualified direct cost for such 
taxable year, and 
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 (B) subject to the limitation of section 
419A(b), any addition to a qualified asset 
account for the taxable year. 
 

(2) Reduction for fund’s after-tax income 
 
 In the case of any welfare benefit fund, the 
qualified cost for any taxable year shall be 
reduced by such fund’s after-tax income for such 
taxable year. 
 
(3) Qualified direct cost 
 

(A) In general 
 
  The term “qualified direct cost” 
means, with respect to any taxable year, the 
aggregate amount (including administrative 
expenses) which would have been allowable 
as a deduction to the employer with respect 
to the benefits provided during the taxable 
year, if— 

 (i) such benefits were provided 
directly by the employer, and 
 (ii) the employer used the cash 
receipts and disbursements method of 
accounting. 
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4. 26 U.S.C. § 419A provides in part: 
 
Qualified asset account; limitation on additions 
to account 
 
(a) General rule 
 
 For purposes of this subpart and section 512, the 
term “qualified asset account” means any account 
consisting of assets set aside to provide for the 
payment of— 

 (1) disability benefits, 
 (2) medical benefits, 
 (3) SUB or severance pay benefits, or 
 (4) life insurance benefits. 
 

(b) Limitation on additions to account 
 
 No addition to any qualified asset account may 
be taken into account under section 419(c)(1)(B) to 
the extent such addition results in the amount in 
such account exceeding the account limit. 
 
(c) Account limit 
 
 For purposes of this section— 
 

(1) In general 
 
 Except as otherwise provided in this 
subsection, the account limit for any qualified 
asset account for any taxable year is the amount 
reasonably and actuarially necessary to fund— 



29a 
 

 (A) claims incurred but unpaid (as of 
the close of such taxable year) for benefits 
referred to in subsection (a), and 
 (B) administrative costs with respect to 
such claims. 

 
5. 26 U.S.C. § 501 provides in part: 
 
Exemption from tax on corporations, certain 
trusts, etc. 
 
(a) Exemption from taxation 
 
 An organization described in subsection (c) or (d) 
or section 401(a) shall be exempt from taxation under 
this subtitle unless such exemption is denied under 
section 502 or 503. 
 
(b) Tax on unrelated business income and 
certain other activities 
 
 An organization exempt from taxation under 
subsection (a) shall be subject to tax to the extent 
provided in parts II, III, and VI of this subchapter, 
but (notwithstanding parts II, III, and VI of this 
subchapter) shall be considered an organization 
exempt from income taxes for the purpose of any law 
which refers to organizations exempt from income 
taxes. 
 
(c) List of exempt organizations 
 
 The following organizations are referred to in 
subsection (a): 
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 (9) Voluntary employees’ beneficiary 
associations providing for the payment of life, 
sick, accident, or other benefits to the members 
of such association or their dependents or 
designated beneficiaries, if no part of the net 
earnings of such association inures (other than 
through such payments) to the benefit of any 
private shareholder or individual. 

 
6. 26 U.S.C. § 511 provides in part: 
 
Imposition of tax on unrelated business income 
of charitable, etc., organizations 
 
(a) Charitable, etc., organizations taxable at 
corporation rates 
 

(1) Imposition of tax 
 
 There is hereby imposed for each taxable 
year on the unrelated business taxable income 
(as defined in section 512) of every organization 
described in paragraph (2) a tax computed as 
provided in section 11.  In making such 
computation for purposes of this section, the 
term ‘‘taxable income’’ as used in section 11 shall 
be read as ‘‘unrelated business taxable income’’. 
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(2) Organizations subject to tax 
 

(A) Organizations described in  
  sections 401(a) and 501(c) 
 
  The tax imposed by paragraph (1) 
shall apply in the case of any organization 
(other than a trust described in subsection 
(b) or an organization described in section 
501(c)(1)) which is exempt, except as 
provided in this part or part II (relating to 
private foundations), from taxation under 
this subtitle by reason of section 501(a). 

 
7. 26 U.S.C. § 512 provides in part: 
 
Unrelated business taxable income 
 
(a) Definition 
 
 For purposes of this title— 
 

(3) Special rules applicable to 
 organizations described in paragraph 
 (7), (9), (17), or (20) of section 501(c) 
 

(A) General rule 
 
  In the case of an organization 
described in paragraph (7), (9), (17), or (20) of 
section 501(c), the term “unrelated business 
taxable income” means the gross income 
(excluding any exempt function income), less 
the deductions allowed by this chapter which 
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are directly connected with the production of 
the gross income (excluding exempt function 
income), both computed with the 
modifications provided in paragraphs (6), 
(10), (11), and (12) of subsection (b). 
 
(B) Exempt function income 
 
  For purposes of subparagraph (A), 
the term “exempt function income” means 
the gross income from dues, fees, charges, or 
similar amounts paid by members of the 
organization as consideration for providing 
such members or their dependents or guests 
goods, facilities, or services in furtherance of 
the purposes constituting the basis for the 
exemption of the organization to which such 
income is paid.  Such term also means all 
income (other than an equal to the gross 
income derived from any unrelated trade or 
business regularly carried on by such 
organization computed as if the organization 
were subject to paragraph (1)), which is set 
aside— 

 (i) for a purpose specified in 
section 170(c)(4), or 
 (ii) in the case of an organization 
described in paragraph (9), (17), or (20) 
of section 501(c), to provide for the 
payment of life, sick, accident, or other 
benefits, 

including reasonable costs of administration 
directly connected with a purpose described 
in clause (i) or (ii).  If during the taxable 
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year, an amount which is attributable to 
income so set aside is used for a purpose 
other than that described in clause (i) or (ii), 
such amount shall be included, under 
subparagraph (A), in unrelated business 
taxable income for the taxable year. 
 
(E) Limitation on amount of  
  setaside in the case of   
  organizations described in  
  paragraph (9), (17), or (20) of 
  section 501(c) 
 

(i) In general 
 
 In the case of any organization 
described in paragraph (9), (17), or (20) 
of  section 501(c), a set-aside for any 
purpose specified in clause (ii) of 
subparagraph (B) may be taken into 
account under subparagraph (B) only to 
the extent that such set-aside does not 
result in an amount of assets set aside 
for such purpose in excess of the account 
limit determined under section 419A 
(without regard to subsection (f)(6) 
thereof) for the taxable year (not taking 
into account any reserve described in 
section 419A(c)(2)(A) for post-retirement 
medical benefits). 

 
  



34a 
 

8. 26 U.S.C. § 7422 provides in part: 
 
Civil actions for refund 
 
(a) No suit prior to filing claim for refund 
 
 No suit or proceeding shall be maintained in any 
court for the recovery of any internal revenue tax 
alleged to have been erroneously or illegally assessed 
or collected, or of any penalty claimed to have been 
collected without authority, or of any sum alleged to 
have been excessive or in any manner wrongfully 
collected, until a claim for refund or credit has been 
duly filed with the Secretary, according to the 
provisions of law in that regard, and the regulations 
of the Secretary established in pursuance thereof. 
 
9. Temp. Treas. Reg. § 1.512(a)-5T provides in part: 
 
Questions and answers relating to the 
unrelated business taxable income of 
organizations described in paragraphs (9), (17) 
or (20) of Section 501(c)  
 
Q-3: What amount of income may a VEBA, 
SUB or GLSO set aside for exempt purposes? 
 
A-3: (a) Pursuant to section 512(a)(3)(E)(i), 
the amounts set aside in a VEBA, SUB, or GLSO 
(including a VEBA, SUB, or GLSO that is part of a 
10 or more employer plan, as defined in section 
419A(f)(6)(B)) as of the close of a taxable year of such 
VEBA, SUB, or GLSO to provide for the payment of 
life, sick, accident, or other benefits may not be taken 
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into account for purposes of determining exempt 
function income to the extent that such amounts 
exceed the qualified asset account limit, determined 
under sections 419A(c) and 419A(f)(7), for such 
taxable year of the VEBA, SUB, or GLSO.  In 
calculating the qualified asset account limit for this 
purpose, a reserve for post-retirement medical 
benefits under section 419A(c)(2)(A) is not to be 
taken into account. 
 
(b) The exempt function income of a VEBA, SUB, or 
GLSO for a taxable year of such an organization, 
under section 512(a)(3)(B), includes:  (1) Certain 
amounts paid by members of the VEBA, SUB, or 
GLSO within the meaning of the first sentence of 
section 512(a)(3)(B) (member contributions); and (2) 
other income of the VEBA, SUB, or GLSO (including 
earnings on member contributions) that is set aside 
for the payment of life, sick, accident, or other 
benefits to the extent that the total amount set aside 
in the VEBA, SUB or GLSO as of the close of the 
taxable year for any purpose (including member 
contributions and other income set aside in the 
VEBA, SUB, or GLSO as of the close of the year) 
does not exceed the qualified asset account limit for 
such taxable year of the organization.  For purposes 
of section 512(a)(3)(B), member contributions include 
both employee contributions and employer 
contributions to the VEBA, SUB, or GLSO.  In 
calculating the total amount set aside in a VEBA, 
SUB, or GLSO as of the close of a taxable year, 
certain assets with useful lives extending 
substantially beyond the end of the taxable year (e.g., 
buildings, and licenses) are not to be taken into 
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account to the extent they are used in the provision 
of life, sick, accident, or other benefits.  For example, 
cash and securities (and similar investments) held by 
a VEBA, SUB or GLSO are not disregarded in 
calculating the total amount set aside for this 
purpose because they are used to pay welfare 
benefits, rather than merely used in the provision of 
such benefits.  Accordingly, the unrelated business 
taxable income of a VEBA, SUB, or GLSO for a 
taxable year of such an organization generally will 
equal the lesser of two amounts:  the income of the 
VEBA, SUB, or GLSO for the taxable year (excluding 
member contributions); or, the excess of the total 
amount set aside as of the close of the taxable year 
(including member contributions, and excluding 
certain assets with a useful life extending 
substantially beyond the end of the taxable year to 
the extent they are used in the provision of welfare 
benefits) over the qualified asset account limit 
(calculated without regard to the otherwise 
permitted reserve for post-retirement medical 
benefits) for the taxable year.  See § 1.419A–2T for 
special rules relating to collectively bargained 
welfare benefit funds. 
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10. Treas. Reg. § 301.6402-2 provides in part:  
 
Claims for Credit or Refund. 
 
(b) Grounds set forth in claim.  (1) No refund 
or credit will be allowed after the expiration of the 
statutory period of limitation applicable to the filing 
of a claim therefor except upon one or more of the 
grounds set forth in a claim filed before the 
expiration of such period.  The claim must set forth 
in detail each ground upon which a credit or refund 
is claimed and facts sufficient to apprise the 
Commissioner of the exact basis thereof.  The 
statement of the grounds and facts must be verified 
by a written declaration that it is made under the 
penalties of perjury.  A claim which does not comply 
with this paragraph will not be considered for any 
purpose as a claim for refund or credit. 
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