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INTEREST OF AMICUS CURIAE

Pursuant to Supreme Court Rule 37, the
National Federation of Independent Business Small
Business Legal Center (NFIB Legal Center), submits
this brief amicus curiae in support of Petitioner
Northrop Corporation.1

The NFIB Legal Center is a nonprofit, public
interest law firm established to provide legal
resources and be the voice of small businesses in the
nation’s courts through representation on issues of
public interest affecting small business. The
National Federation of Independent Business
(NFIB) is the nation’s leading small business
association, representing members in Washington,
D.C., and all 50 state capitals. Founded in 1943 as a
nonprofit, nonpartisan organization, NFIB’s mission
is to promote and protect the rights of its members
to own, operate and grow their businesses.

NFIB represents over 300,000 member
businesses nationwide, and its membership spans
the spectrum of business operations, ranging from
sole proprietor enterprises to firms with hundreds of
employees. While there is no standard definition of
"small business," the typical NFIB member employs
10 people and reports gross sales of about $500,000 a

1 Counsel of record for all parties received notice at least 10

days prior to the due date of the amicus curiae’s intention to
file this brief. Letters of consent are attached with this brief.
No counsel for a party authored this brief in whole or in part,
and no counsel or party made a monetary contribution intended
to fund the preparation or submission of this brief. No person
other than amicus curiae, its members, or its counsel made a
monetary contribution to its preparation or submission.
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year. The NFIB membership is a reflection of
American small business.

To fulfill its role as the voice of small business,
the NFIB Legal Center frequently files amicus briefs
in cases that will impact small businesses. The
Legal Center files in this case because NFIB’s
members frequently face potentially costly
regulation from a variety of federal agencies; NFIB
is therefore concerned over the Internal Revenue
Service’s ("IRS") apparent failure to comply with
notice-and-comment rulemaking. It is vital for small
businesses to have the opportunity to voice their
concerns over the impact of proposed regulations
before they take effect. For this reason, the NFIB
Legal Center often confronts agencies that attempt
to circumvent the Administrative Procedure Act’s
("APA") notice-and-comment requirements. Most
recently, NFIB Legal Center filed an amicus brief in
United States v. Home Concrete & Supply, LLC, 132
S. Ct. 1836 (2012) (addressing temporary regulations
issued without notice and comment).

SUMMARY OF ARGUMENT

This case raises an important and unresolved
question of whether the IRS complied with the APA
in adopting and applying immediately effective
temporary regulations. See 5 U.S.C. §§ 500, et seq.
Temp. Treas. Reg. § 512(a)-5T deals with the amount
an employer may deduct in computing taxable
income to a voluntary employee benefit association.
Although the regulation at issue here had an
immediate effect on taxpayers, the IRS failed to
provide a notice of proposed rulemaking or a
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meaningful opportunity for affected parties to
provide notice-and-comment.

The regulation is emblematic of the IRS’s
lackadaisical attitude toward the APA’s notice-
and-comment requirements.    The promulgation
of this temporary regulation "follow[ed] a pattern
of... impos[ing] a legal burden upon taxpayers to
conform to regulations before submitting those
regulations for public comment."    Kristen E.
Hickman, A Problem of Remedy: Administrative
Procedure Act Rulemaking Requirements, 76 Geo.
Wash. L. Rev. 1153, 1160 (2008).

Finally, this case presents an opportunity for
the Court to address continuing confusion over
whether an agency’s regulatory pronouncements can
be jurisdictional.

ARGUMENT

The use of temporary Treasury regulations to
make longistanding legislative rules is not new. As
in United States v. Home Concrete & Supply, LLC,
132 S. Ct. 1836 (2012), the IRS here promulgated a
temporary regulation that spoke to a fundamental
issue of statutory interpretation.     "Treasury
routinely imposes a legal burden upon taxpayers to
conform to regulations before submitting those
regulations for public comment." Hickman, supra, at
1160. The IRS then proceeds to argue that these
rules should be entitled to deference under Chevron
U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467
U.S. 837 (1984). However, an essential element to
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Chevron deference for legislative regulations is the
availability of meaningful notice-and-comment.

Under general principles of administrative
law, legislative rules are subject to notice-and-
comment requirements under section 553 of the
APA. 5 U.S.C. § 553(a)(A). The IRS frequently
argues, as it did here, that it is properly exempt from
section 553 under the "good cause" exception. The
good cause exception, however, should not amount to
a "get out of jail free" card for the IRS whenever it
engages in temporary rulemaking. Given the
confusion over the application of this exception in
federal tax administration, this Court should
narrowly construe use of the good cause exception.

THE       COURT SHOULD
THAT    NOTICE - AND    -
REQUIREMENTS ARE
FOR            TEMPORARY
REGULATIONS

CLARIFY
COMMENT
REQUIRED
TREASURY

The APA’s notice-and-comment rules apply
when an agency promulgates legislative regulations
that are a clear attempt "to make or change binding
law, not merely to inform the public of Treasury’s
construction of the statute." Steve R. Johnson,
Intermountain and the Growing Importance of
Administrative Law in Tax Law, 128 Tax Notes 837,
844 (August 23, 2010).    While interpretive
regulations are meant to clarify the application of
existing law, legislative regulations are reserved for
the creation of new legal requirements or to overrule
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judicial precedent.2 Courts have unambiguously
established that when an agency action intends to
create new law, rights, or duties, it results in a
legislative rule because it has the force of law. See,
e.g., Chrysler Corp. v. Brown, 441 U.S. 281, 302-03
(1979), Gibson Wine Co. v. Snyder, 194 F.2d 329, 331
(D.C. Cir. 1952) (holding that legislative rules are
those that create law); Gen. Motors Corp. v.
Ruckelhaus, 742 F.2d 1561, 1565 (D.C. Cir. 1984) (en
banc) (a legislative rule exists where "the agency
intends to create new law, rights or duties.")3 In
contrast, interpretive rules are those that assert an
agency’s construction of a statute and do not carry
the force and effect of law. See Fed. Labor Relations
Auth. v. U.S. Dept. of Navy, 966 F.2d 747, 762 (3d
Cir. 1992).

Temp. Treas. Reg. § 512(a)-5T is exactly the
type of legislative regulation that is subject to the
APA’s procedural notice-and-comment requirements,
under section 553, because it imposes new

2 The legislative intent of a regulation can be measured by "the

drastic changes effected in existing law by the rules" and "the
degree of retroactivity and its impact." Cont’l Oil Co. v. Burns,
317 F. Supp. 194, 197 (D. Del. 1970).

3 The D.C. Circuit has explained that rules have the force of

law when any of the following factors are met: "(1) whether in
the absence of the rule there would not be an adequate
legislative basis for enforcement action or other agency action
to confer benefits or ensure the performance of duties, (2)
whether the agency has published the rule in the Code of
Federal Regulations, (3) whether the agency has explicitly
invoked its general legislative authority, or (4) whether the rule
effectively amends a prior legislative rule." Am. Mining Cong.
v. Mine Safety & Health Admin., 995 F.2d 1106, 1112 (D.C. Cir.
1993).
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obligations on private parties. See Perales v.
Sullivan, 948 F.2d 1348, 1354 (2d Cir. 1991).

The IRS, and many other agencies, is in the
habit of brushing the APA’s requirements aside.
They often justify the failure to comply with the
APA’s notice-and-comment rules by asserting that
the rule is interpretive rather than legislative;
however, this argument is not sufficient to overcome
the notice-and-comment requirement. In fact, courts
have looked through the IRS’s classification of
guidance to determine whether the rule is, in reality,
substantive. In Mr. Diablo Hosp. Dist. v. Bowen, 860
F.2d 951 (9th Cir. 1988), the IRS issued a new policy
on Medicare bonuses under the Tax Equity and
Fiscal Responsibility Act of 1982 ("TEFRA") without
issuing a notice-and-comment rulemaking in
accordance with section 553. The court noted that
"[t]he label an agency gives to a particular statement
of policy is not dispositive." Id. at 956. The court
held that because the new policy changed how
reimbursement was to be determined under TEFRA,
it represented "a change in law and policy that must
be promulgated according to the notice-and-comment
rulemaking." Id. at 958.4

The extent to which guidance binds the
agency is another important measure of whether
notice-and-comment is required. On this score, the
IRS has also shown a disregard for the APA’s

4 See also CropLife Am. v. E.P.A., 329 F.3d 876, 883 (D.C. Cir.

2003) ("[T]he agency’s characterization of its own action is not
controlling if it self-servingly disclaims any intention to create
a rule with the ’force of law."’) citing Gen. Elec. Co. v. E.P.A.,
290 F.3d 377, 385 (D.C. Cir. 2002).
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requirements. Recently, a court determined that
because a notice was binding, "[the IRS] was
required to abide by the APA’s notice-and-comment
requirements." In re Long-Distance Telephone
Service Federal Excise Tax Refund Litigation, 2012
WL 1179063, *4 (D.D.C. 2012). Because the IRS
could not justify the lack of notice-and-comment
under any exception, the court vacated the defective
notice and remanded to the IRS. Id. at *6.

In its interpretation of Internal Revenue Code
section 512(a)(3)(E)(i), the IRS clearly defined what
will be viewed as assets in excess of the account
limit. Because the IRS signaled its intent to use this
definition going forward, the regulation explicitly
bound the IRS to its position on a matter that affects
the rights and obligations of taxpayers.

The need for proper notice in the context of
legislative regulations is closely tied to the
availability of Chevron deference. In fact, the Court
has explained that notice-and-comment rulemaking
is a strong indication that Chevron deference is
appropriate. See United States v. Mead Corp., 533
U.S. 218, 227 (2001). Commenting on this Court’s
decision in Mayo Found. for Med. Research v. U.S.,
131 S. Ct. 704, 711 (2011), the Fifth Circuit
explained the interplay:

Mayo emphasized that the regulations
at issue had been promulgated.
following    notice    and    comment
procedures Legislative regulations are
generally subject to notice and comment
procedure     pursuant     to     the
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Administrative Procedure Act Here, the
government issued the Temporary
Regulations without subjecting them to
notice and comment procedures.

Burks v. U.S., 633 F.3d 347, 360 n. 9 (5th Cir. 2011).
From this case law, it is clear that the IRS has a
notice-and-comment problem. This problem is
particularly acute in the context of temporary
regulations, which have an immediate legislative
effect on taxpayers.

Because the IRS did not fully comply with the
APA when it issued Temp. Treas. Reg. § 512(a)-5T, it
is not entitled to Chevron deference. Since the
regulation was made immediately effective and
retroactive, it did not allow for meaningful notice-
and-comment under the APA. See 5 U.S.C. § 553.
Indicative of the inadequacy of the notice (and the
IRS’s lack of receptivity to comment), the regulation
has remained temporary for 25 years.

The length of time in which this temporary
regulation has been in effect also undermines the
IRS’s claim to the "good cause" exception. The good
cause exception to section 553 is meant to be applied
in the context of emergency situations, and not
merely as a vehicle to create immediately effective
regulations. See, e.g., Utility Solid Waste Activities
Group v. E.P.A., 236 F.3d 754, 755 (D.C. Cir. 2001).
Too often, many agencies, including the IRS, blindly
rely on the good cause exception to excuse their
failure to follow notice-and-comment procedures.
This case presents an opportunity for the Court to
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clarify the application of this important principle of
administrative law.

This immediate effect on the rights and duties
of taxpayers is central to why legislative regulations
are entitled to a higher degree of deference. Because
it is assumed that the agency has afforded affected
parties a meaningful opportunity to weigh-in,
legislative rules should be entitled to a higher degree
of deference.    The APA’s notice-and-comment
requirements provide that opportunity. They are
meant "(1) to ensure that agency regulations are
tested via exposure to diverse public comment, (2) to
ensure fairness to affected parties, and (3) to give
affected parties an opportunity to develop evidence
in the record to support their objections to the rule.
and thereby enhance the quality of judicial review."
Int’l Union, United Mine Workers of Am. v. Mine
Safety & Health Admin., 407 F.3d 1250, 1259 (D.C.
Cir. 2005). Through its failure to provide for
meaningful notice-and-comment, the temporary
regulation here should be invalidated under the
APA.

Thus, the APA’s notice-and-comment
requirements are meant to eliminate the possibility
of unfair surprise and to allow the regulated
community the opportunity to weigh-in on the
impact of proposed regulations. While temporary
regulations are a recognized tool for the IRS, the
agency cannot simply fall back on the catchall "good
cause" exemption as justification for the
inapplicability of section 553. For Chevron deference
to be meaningful, this Court should unequivocally
link the APA’s notice-and-comment requirements to
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the underlying validity of temporary treasure
regulations.

II. THIS COURT       SHOULD CLARIFY
WHETHER THE VARIANCE RULE IS
JURISDICTIONAL

In the Federal Circuit, Respondent argued
that the court was jurisdictionally barred from
considering Petitioner’s notice-and-comment claim.
Specifically, Respondent argued Petitioner was
jurisdictionally barred under the so called "variance
rule," because IRS regulations prohibit a taxpayer
from recovering on a different legal theory from what
was in their IRS refund claim filing. The issue of
whether a rule is jurisdictional has important
implications for the ability of regulated parties to
challenge improperly promulgated regulations.
Because confusion remains as to whether--and to
what extent--administrative rules are jurisdictional,
this Court is presented with yet another reason to
grant certiorari.

In the past decade this Court has repeatedly
rebuked jurisdictional arguments along the lines
advanced by Respondent in this case. Gonzalez v.
Thaler, 132 S. Ct. 641, 648 (2012) ("This Court has
endeavored in recent years to ’bring some discipline’
to the use of the term ’jurisdictional.’") (citing Steel
Co. v. Citizens for a Better Env’t, 523 U.S. 83, 89
(1998) and Henderson v. Shinseki, 131 S. Ct. 1197,
1202-03 (2011)). As the Court has acknowledged,
"the distinction between jurisdictional conditions
and claim-processing rules can be confusing in
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practice." Reed Elsevier, Inc. v. Muchnick, 130 S. Ct.
1237, 1243 (2010).

To avoid such confusion, the Court has placed
great emphasis on addressing what it has dubbed
"’drive-by jurisdictional rulings,’ which too [often] ...
miss the ’critical difference[s] between true
jurisdictional conditions and non-jurisdictional
limitations on causes of action." Id. at 1244 (citing
Kontrick v. Ryan, 540 U.S. 443, 455 (2004). Here, the
government’sargument likewise confuses a
jurisdictional bar with a non-jurisdictional
administrativerequirement, which courts have
discretion to waive.5 Avocados Plus Inc. v. Veneman,
370 F.3d 1243, 1247 (D.C. Cir. 2004).

A jurisdictional bar cannot be inferred from
ambiguity in the law. Thus the Court has set forth a
"readily administrable bright line," which holds that
a threshold requirement cannot be interpreted as
jurisdictional unless the "Legislature clearly
state[d]" that it was meant to be treated as such.
Arbaugh v. Y&H Corp., 546 U.S. 500, 515-16 (2006).
This rule comports with the cannons of construction
in preserving the full scope of a congressional grant
of jurisdiction in the absence of a clear articulation of
a legislative retraction or limitation. In other words,
the Court has emphasized that there is a strong

5 The variance rule is a non-jurisdictional requirement for

administrative exhaustion, which courts have discretion to
waive as a prudential matter. For that reason, this Court
should exercise such discretion to resolve Petitioner’s APA
arguments, because the notice-and-comment requirements are
of particular public importance.
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presumption against interpreting an ambiguous
requirement as an affirmative jurisdictional hurdle.

Yet in this case the government contends that
Petitioner’s APA arguments are jurisdictionally
barred by the variance rule, which does not by its
terms purport to be jurisdictional. Unless a rule is
expressly enacted in a statute,
requirements should not attach.
supra, 540 U.S. at 452 ("Only
determine a lower federal court’s
jurisdiction."). Accordingly, this case raises a
question as to whether an agency-issued regulation
can ever be said to impose a jurisdictional bar absent
an explicit statutory mandate requiring an agency to
promulgate a rule affecting the scope of a
jurisdictional statute.

jurisdictional
See Kontrick,

Congress may
subject-matter

This raises an important issue of practical
importance. In this case, the IRS is implicitly
asserting the power to create jurisdictional
requirements without express congressional
authority to do so. This principle could result in an
unintended jurisdictional bar to regulatory
challenges. For example, in March this Court
unanimously held that the Environmental
Protection Agency (EPA) could not deny a property
owner the opportunity to challenge the agency’s
assertion of jurisdiction over their property under
the Clean Water Act; EPA was rebuked for requiring
the property owners to comply with a burdensome
cease and desist order before they could be allowed
to have a day in court. Sackett v. United States, 132
S. Ct. 1367 (2012). Yet under the government’s
formulation of the variance rule, the EPA could have
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simply adopted a regulation memorializing these
burdensome requirements and then argued that the
property owners were without jurisdiction until they
complied with EPA’s demands.

CONCLUSION

For the foregoing reasons, this Court should
grant certiorari and reverse the decision of the U.S.
Court of Appeals for the Federal Circuit.

Respectfully submitted,
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Karen R. Harned
Luke Wake, Of Counsel
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