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COUNTERSTATEMENT OF 
QUESTIONS PRESENTED 

 
1. Whether ERISA Section 404(c) immunizes State 

Street from liability for continuing to maintain 
the GM stock fund as an investment option in the 
GM 401(k) plans past the point when it was pru-
dent to do so where:  

• the 401(k) plan documents gave State 
Street “the exclusive authority . . . to de-
termine whether the [GM] Stock Fund 
continue[d] to be a prudent investment 
option under the Employee Retirement 
Income Security Act of 1974, as amend-
ed, (“ERISA”)”; 

• the plan documents gave State Street 
the sole discretion “to direct the sale or 
other disposition of all or any portion of 
the [GM] Stock held in the [GM] Stock 
Fund”; and  

• the plan documents specifically directed 
State Street to divest the plans’ holdings 
in GM stock if “reliable public infor-
mation” raised “a serious question con-
cerning [GM’s] short-term viability as a 
going concern without resort to bank-
ruptcy proceedings.” 

2. Whether plaintiffs have alleged a plausible causal 
connection between:  

• State Street’s failure to divest the GM 
plans of their GM stock holdings when 
GM stock first became an imprudent  
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COUNTERSTATEMENT OF 

QUESTIONS PRESENTED – Continued 
 

 investment option to maintain in the 
plans; and  

• the staggering losses that the plans suf-
fered when State Street ultimately di-
vested the GM plans of the GM stock in 
the weeks before GM filed for bankruptcy. 

 



iii 

 
TABLE OF CONTENTS 

Page 

QUESTIONS PRESENTED ................................  i 

SUMMARY ..........................................................  1 

STATEMENT OF THE CASE .............................  4 

 A.   The Allegations in the Complaint .............  4 

1.   State Street Was the Independent 
Fiduciary for the Plans and Had the 
Exclusive Authority and Responsibil-
ity to Remove the GM Stock Fund as 
an Investment Option .........................  6 

2.   GM Stock Became an Imprudent In-
vestment to Hold in the Plans, But 
State Street Continued to Retain GM 
Stock For the Plans .............................  9 

3.   Stunning Evidence of GM’s Imminent 
Failure Abounded in the Fall of 2008, 
but State Street Continued to Retain 
GM Stock for the Plans .......................  10 

4.   GM Admitted in Early November 
2008 that Its Total Collapse Was Im-
minent, but State Street Continued to 
Retain GM Stock for the Plans ............  12 

5.   On November 21, 2008, State Street 
Admitted that GM Stock Was Impru-
dent, but Continued to Retain GM 
Stock for the Plans ..............................  14 



iv 

 
TABLE OF CONTENTS – Continued 

Page 

6.   On March 31, 2009, State Street Be-
gan Selling the GM Stock Retained in 
the Plans, but the Damage Had Al-
ready Been Done .................................  16 

 B.   Course of Proceedings Below .....................  16 

REASONS FOR DENYING THE PETITION .....  21 

 I.   The Sixth Circuit Correctly Held that 
ERISA Section 404(c) Does Not Absolve 
State Street from Liability for Maintain-
ing the GM Stock Fund as an Investment 
Option in the Plans ...................................  21 

A.   Circuit Courts Have Uniformly Held 
that 404(c) Is an Affirmative Defense 
that Should Not Be Applied on a Mo-
tion to Dismiss .....................................  21 

B.   The Sixth Circuit Correctly Held that 
ERISA 404(c) Does Not Apply to the Par-
ticular Facts at Issue in This Case ........  23 

1.  The Plain Language of 404(c) Sup-
ports the Sixth Circuit ....................  24 

2.  The Department of Labor Regula-
tions Support the Sixth Circuit ......  25 

3.  State Street’s Proposed Reading of 
404(c) Absolves Breaching Fiduci-
aries from Any and All Liability 
for Their Fiduciary Imprudence or 
Misconduct ......................................  26 



v 

 
TABLE OF CONTENTS – Continued 

Page 

C.   Even the Third and Fifth Circuits 
Would Not Have Applied 404(c) to the 
Particular Facts of this Case. ..............  28 

 II.   The Sixth Circuit Correctly Held that 
Plaintiffs Have Alleged a Plausible Caus-
al Connection Between State Street’s Fi-
duciary Breach and the Losses to the 
Plans ..........................................................  31 

A.   State Street Has Simply Recast Its 
404(c) Argument as “Causation” .........  31 

B.   State Street’s Fiduciary Breach Was 
the Direct and Proximate Cause of 
the Staggering Losses Suffered By 
the Plans. .............................................  33 

CONCLUSION .....................................................  35 

 



vi 

 
TABLE OF AUTHORITIES 

Page 

CASES: 

Allison v. Bank One-Denver, 289 F.3d 1223 
(10th Cir. 2002) ................................................ 22, 32 

Braden v. Wal-Mart Stores, Inc., 588 F.3d 585 
(8th Cir. 2009) ........................................................ 32 

Brandt v. Grounds, 687 F.2d 895 (7th Cir. 
1982) ....................................................................... 32 

Chao v. Hall Holding Co., Inc., 285 F.3d 415 
(6th Cir. 2002) .......................................................... 8 

DiFelice v. U.S. Airways, Inc., 497 F.3d 410 
(4th Cir. 2007) ........................................................ 24 

Friend v. Sanwa Bank Cal., 35 F.3d 466 (9th 
Cir. 1994) ................................................................ 32 

Gray v. Citigroup, Inc., cert. denied, Case No. 
11-1531, 2012 WL 2375361 (Oct. 15, 2012) ............. 2 

Hecker v. Deere & Co., 556 F.3d 575 (7th Cir. 
2009) ....................................................................... 22 

In re Gen. Motors ERISA Litig., No. 05-71085, 
2006 WL 897444 (E.D. Mich. April 6, 2006) ............ 8 

In re Unisys Savings Plan Litig., 74 F.3d 420 
(3d Cir. 1996) ..................................................... 22, 28 

Kuper v. Iovenko, 66 F.3d 1447 (6th Cir. 1995) .... 8, 34 

Langbecker v. Electronic Data Sys. Corp., 476 
F.3d 299 (5th Cir. 2007) ........................ 22, 29, 30, 31 

Martin v. Feilen, 965 F.2d 660 (8th Cir. 1992) ......... 32 



vii 

 
TABLE OF AUTHORITIES – Continued 

Page 

McDonald v. Provident Indem. Life Ins. Co., 60 
F.3d 234 (5th Cir. 1995) ......................................... 32 

Mertens v. Hewitt Assocs., 508 U.S. 248 (1993) ........ 27 

Pfeil v. State Street Bank and Trust Co., 671 
F.3d 585 (6th Cir. 2012) .................. 22, 24, 25, 31, 33 

Plasterers’ Local Union No. 96 Pension Plan v. 
Pepper, 663 F.3d 210 (4th Cir. 2011) ..................... 32 

 
STATUTES: 

29 C.F.R. §2550.404c-1 ........................................ 23, 24 

29 C.F.R. §2550.404c-1(b)(2)(i)(B)(1)(i) ..................... 25 

29 C.F.R. §2550.404c-1(d)(2)(i) .................................. 25 

25 C.F.R. §2550.408b-2(e)(2) ..................................... 27 

29 U.S.C. §1001(a) ....................................................... 1 

29 U.S.C. §1001(b) ............................................. 1, 3, 26 

29 U.S.C. §1002(21) ................................................... 27 

29 U.S.C. §1104 ..................................................... 3, 26 

29 U.S.C. §1104(a) ....................................................... 8 

29 U.S.C. §1104(a)(1)(B) .............................................. 1 

29 U.S.C. §1104(c)(1)(A) ............................................ 24 

29 U.S.C. §1105(c)(1) ................................................. 27 

29 U.S.C. §1109 ........................................................... 1 

29 U.S.C. §1109(a) ..................................................... 31 

29 U.S.C. §1132(a)(2) ................................................... 1 



viii 

 
TABLE OF AUTHORITIES – Continued 

Page 

ERISA Section 404(c) ......................................... passim 

ERISA Section 404(c)(1)(B) ....................................... 24 

ERISA Section 409(a) ............................................ 3, 31 

ERISA Section 409(c) .......................................... 31, 33 

Federal Rule of Civil Procedure 12(b)(6) .................. 16 

 
OTHER AUTHORITIES: 

57 Fed. Reg. 46,922 (Oct. 13, 1992) ........................... 26 

H.R. Conf. Rep. No. 1280, reprinted in 1974 
U.S. Code Cong. & Admin. News at 5085-86 ......... 29 



1 

SUMMARY 

 Congress enacted the Employee Retirement 
Income Security Act of 1974 (“ERISA”) to safeguard 
the “financial soundness” of employee benefit plans 
“by establishing standards of conduct, responsibility, 
and obligations for fiduciaries of employee benefit 
plans, and by providing for appropriate remedies, 
sanctions, and ready access to the Federal courts.” 29 
U.S.C. §1001(a), (b). To this end, ERISA imposes on 
all fiduciaries a duty of prudence and loyalty, and 
provides that plan participants may bring suit to 
recover plan losses resulting from the breach of those 
duties. 29 U.S.C. §§1104, 1109, 1132(a)(2). Thus, 
ERISA requires fiduciaries for all plans to act with 
the same level of care that “a prudent man acting  
in like capacity and familiar with such matters  
would use” in similar circumstances. 29 U.S.C. 
§1104(a)(1)(B).  

 In this case, the U.S. Court of Appeals for the 
Sixth Circuit addressed whether the participants in 
General Motors’ two main 401(k) plans had sufficiently 
stated a plausible breach of fiduciary duty claim 
against State Street Bank and Trust Company (“State 
Street”), the independent fiduciary and investment 
manager for the GM stock held in the plans. Interest-
ingly, State Street has chosen not to seek certiorari 
review on the Sixth Circuit’s key holding in the case – 
i.e., the holding that the GM plan participants had 
alleged sufficient facts to overcome the presumption 
of prudence that is afforded to fiduciariess that are 
responsible for employee stock ownership programs 
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like the one at issue here. The Sixth Circuit’s inter-
pretation of the presumption of prudence was recently 
raised in another petition for certiorari review, a 
petition that this Court recently denied. See, e.g., 
Gray v. Citigroup, Inc., cert. denied, Case No. 11-
1531, 2012 WL 2375361 (Oct. 15, 2012).  

 Instead, State Street raises two narrow issues in 
its Petition: (1) whether ERISA Section 404(c), a fact-
intensive affirmative defense that courts of appeals 
have uniformly held should not be applied on a mo-
tion to dismiss, immunizes a breaching fiduciary like 
State Street from all liability for imprudently select-
ing and maintaining an investment option for the 
plan; and (2) whether the GM plan participants have 
alleged a plausible causal connection between State 
Street’s fiduciary breach and the losses that were 
suffered by the plans and their participants. Neither 
issue is worthy of certiorari review.  

 On the 404(c) issue, State Street makes much 
ado about the purported circuit split on the issue, 
with the Sixth, Seventh, and Fourth Circuits holding 
that 404(c) does not immunize a breaching fiduciary 
from liability when it selects and maintains an im-
prudent investment option in a 401(k) plan, and the 
Fifth and Third Circuits supposedly holding other-
wise. Any such circuit split, however, has no bearing 
on the Sixth Circuit’s holding in the case because the 
Sixth Circuit held that 404(c) is a fact-intensive 
affirmative defense that the district court improperly 
applied on a motion to dismiss, an issue on which the 
courts of appeals unanimously agree. Furthermore, 
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even under the Fifth and Third Circuit’s interpreta-
tion of 404(c), both courts of appeals would hold that 
404(c) does not apply to the particular facts and 
circumstances in this case. And, finally, the Sixth, 
Seventh, and Fourth Circuit views on 404(c) are 
correct and wholly consistent with the plain language 
of the statute itself, the Department of Labor regula-
tions interpreting the statute, and the purpose and 
structure of ERISA, which place stringent trust-based 
fiduciary duties at the heart of the statutory scheme. 
See 29 U.S.C. §§1001(b), 1104. For each of these 
reasons, State Street’s Petition should be denied.  

 On the causation issue, State Street has tried 
very hard to manufacture a circuit split where none 
exists. State Street also argues that the Sixth Circuit 
eliminated causation as an element of the Plaintiffs’ 
409(a) prudence claim. Nothing could be further from 
the truth. Rather, the Sixth Circuit correctly recog-
nized that causation was one of the elements of 
Plaintiffs’ ERISA Section 409(a) claim, and then went 
on to conclude that Plaintiffs had sufficiently alleged 
a causal connection between State Street’s failure to 
divest the plans of their GM stock holdings when GM 
stock first became an imprudent investment option to 
offer and hold in the plans, and the losses that the 
plans suffered when State Street ultimately divested 
the plans of their GM stock holdings.  

 At the end of the day, State Street’s 404(c) and 
causation arguments both turn ERISA’s statutory 
protection for private retirement plans on its head. 
An ERISA fiduciary like State Street cannot breach 
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its duty and then escape liability as a matter of law 
on 404(c) or causation grounds when the exact risk 
State Street was supposed to protect against materi-
alizes to harm the plans. The premise of State 
Street’s contract with the plans was that State Street 
would monitor GM’s financial condition and eliminate 
it as an investment option if “reliable public infor-
mation” raised a “serious question concerning the 
Corporation’s short-term viability as a going concern 
with resorting to bankruptcy proceedings.” Under 
State Street’s interpretation of the law, this commit-
ment to the plans, and the ERISA duty of prudence 
that attached to that commitment, would be mean-
ingless. Accordingly, there is no merit to any of the 
arguments in State Street’s Petition, the issues raised 
in the Petition are not worthy of certiorari review, 
and the Petition should be summarily denied.  

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

A. The Allegations in the Complaint 

 This is an ERISA class action seeking to restore 
the retirement savings of General Motors Corporation 
(“GM”) employees and enforce the protections that 
ERISA affords to the nation’s private employer sav-
ings plans. This action is brought on behalf of the 
participants in and beneficiaries of GM’s two main 
retirement savings plans, the General Motors Corpo-
ration Personal Savings Plan for Hourly Rate Em-
ployees (the “Hourly Plan”) and the General Motors 
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Corporation Savings-Stock Purchase Program for 
Salaried Employees (the “Salaried Plan”) (collectively, 
the “Plans”). (R.1: Compl. at Pg. 11). The Plans are 
defined contribution profit sharing plans with a 
401(k) feature with separate accounts maintained for 
each participant. (R.1: Compl. ¶18). As private pen-
sions, the Plans are governed and protected by the 
provisions of ERISA. (Id.) 

 An employee stock ownership plan (“ESOP”), the 
General Motors $1-2/3 Par Value Common Stock 
Fund (“GM Stock Fund”), was part of each Plan. (Id. 
¶¶3-4). The GM Stock Fund was described as a “basic 
design feature” of the Plans with a declared purpose 
of “enabl[ing] Participants to acquire an ownership 
interest in General Motors Corporation.” (See R.19-3: 
Salaried Plan at Pg. 74). Pursuant to these provi-
sions, the Plans invested between $1.9 billion and 
$1.45 billion in GM stock. (R.1: Compl. ¶5).  

   

 
 1 With regard to citations to the District Court record, all 
page numbers refer to the page numbers created when the 
document was filed with the District Court, and which are 
stamped at the top of each document, rather than whatever page 
numbers the documents might have had prior to filing with the 
District Court.  
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1. State Street Was the Independent Fi-
duciary for the Plans and Had the Ex-
clusive Authority and Responsibility 
to Remove the GM Stock Fund as an 
Investment Option 

 On June 30, 2006, GM appointed State Street as 
the independent fiduciary for the Plans and specifi-
cally gave State Street responsibility for monitoring 
the prudence of the Plans’ investment in GM stock 
and determining whether the Plans should divest 
themselves of GM Stock. (Id. ¶20). As stated in GM’s 
SEC Form 11-K for the Hourly Plan: 

General Motors Corporation (the “Corpora-
tion,” “GM”) has established the General Mo-
tors Savings-Stock Purchase Program for 
Hourly Employees in the United States (the 
“Program” or “S-SPP”), a defined contribu-
tion plan. . . . Effective June 30, 2006, the 
GM Benefit Plans Administration Committee 
became the Program’s named fiduciary for 
general administration, and State Street 
Bank and Trust Company began serving 
as the independent fiduciary and in-
vestment manager of the Program solely 
with respect to the GM $1-2/3 Par Value 
Common Stock Fund.  

(Id. ¶¶3-4) (emphasis added).2 As the independent 
fiduciary, State Street was responsible for determining 

 
 2 The SEC Form 11-K for the Salaried Plan contained sim-
ilar language. (See id. ¶4). 
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whether the Plans should remain invested in GM 
stock or whether a decline in GM’s business fortunes 
rendered GM stock too risky such that the Plans 
should divest. Indeed, the plan documents provided 
that State Street had “the exclusive authority . . . to 
determine whether the [GM] Stock Fund contin-
ue[d] to be a prudent investment option under the 
Employee Retirement Income Security Act of 1974, as 
amended, (“ERISA”)”; (see Plaintiffs’ Opening Br. at 
Pg. 27). The plan documents also gave State Street 
the sole discretion “to direct the sale or other 
disposition of all or any portion of the [GM] 
Stock held in the [GM] Stock Fund”; (Id.) (emphasis 
added). In addition, the plan documents stated: 

[The GM Stock Fund] shall be invested ex-
clusively in GM $1-2/3 par value common 
stock . . . unless the Independent Fiduciary 
in its discretion, using an abuse of discretion 
standard, determines from reliable public in-
formation that (A) there is a serious question 
concerning the Corporation’s short-term via-
bility as a going concern without resort to 
bankruptcy proceedings; or (B) there is no 
possibility in the short-term of recouping any 
substantial proceeds from the sale of stock in 
bankruptcy proceedings. 

(R.19-3: Salaried Plan at Pg. 74, see also R.19-4: 
Hourly Plan at Pgs. 102-03).  

 Because State Street was the Plans’ fiduciary 
responsible for managing their investment in GM 
stock, State Street owed the Plans a fiduciary duty of 
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prudence as set forth in ERISA. (R.1: Compl. ¶6). 29 
U.S.C. §1104(a) mandates that “a fiduciary shall 
discharge his duties with respect to a plan solely in 
the interest of the participants and beneficiaries” and 
“with the care, skill, prudence, and diligence under 
the circumstances then prevailing that a prudent 
man acting in a like capacity and familiar with such 
matters would use in the conduct of an enterprise of a 
like character and with like aims.” In this case, State 
Street’s duty was to decide whether the Plans should 
be invested in GM stock. Therefore, State Street owed 
the Plans a fiduciary duty of prudence in determining 
whether General Motors stock remained a suitable 
investment for the Plans. (Id.) State Street also had a 
fiduciary duty of prudence in determining whether to 
divest the Plans of GM stock in light of the deteriora-
tion in GM’s business. (Id.) These fiduciary duties 
were the “highest known to law.” Kuper v. Iovenko, 66 
F.3d 1447, 1453 (6th Cir. 1995); Chao v. Hall Holding 
Co., Inc., 285 F.3d 415, 426 (6th Cir. 2002).3 

 

 
 3 Prior to June 30, 2006, State Street had a different 
relationship with the Plans. GM itself served as the fiduciary 
with the responsibility for the Plans’ GM Stock and State Street 
served as the Plans’ directed trustee, a largely administrative 
role without the discretion to divest the Plans of GM stock. (R.1: 
Compl. ¶21); see also In re Gen. Motors ERISA Litig., No. 05-
71085, 2006 WL 897444, *17-*20 (E.D. Mich. April 6, 2006) 
(Edmunds, J.) (“GM ERISA I”) (describing State Street’s prior 
relationship with the Plans).  
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2. GM Stock Became an Imprudent In-
vestment to Hold in the Plans, But 
State Street Continued to Retain GM 
Stock For the Plans 

 State Street should have recognized that GM 
stock had become an imprudent investment to offer 
and hold in the Plans as early as July 15, 2008 when 
GM CEO Rick Wagoner announced that GM needed 
to implement a restructuring plan to combat Second 
Quarter 2008 losses that he described as “significant,” 
and to stem an impending liquidity crisis. (R.1: 
Compl. ¶34). GM had to eliminate its dividend, 
reduce its salaried workforce by 20%, and significant-
ly reduce truck and large vehicle production. (Id.). 
Financial analysts viewed this announcement as a 
red flag that GM was facing a serious liquidity crisis 
that was turning into a “potential disaster for share-
holders.” (Id. ¶35). As Merrill Lynch explained in an 
analyst report: 

The single biggest near-term risk for GM is a 
liquidity crunch that appears to be spiraling 
in plain sight for all to see. The second big-
gest risk, which is almost one in the same 
and a causal factor, is the stress of a severe 
cyclical downturn pressuring volumes and 
mix. Beyond these two risks there is a laun-
dry list of others that are well known.  

(Id.). A Deutsche Bank analyst report entitled “Gen-
eral Motors: Restructuring Announcement – Too 
Little, Too Late?” voiced similar concerns and ob-
served that “GM’s plans . . . overlook many factors 
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that threaten the company’s viability.” (Id. ¶36). As 
these reports demonstrate, the seriousness of GM’s 
pending liquidity crisis called into question GM’s 
short-term “viability” as a going concern. Amid a 
brutal recession, GM was visibly running out of 
money. Yet State Street, in breach of its duty of 
prudence, continued to hold GM stock in the Plans, 
extending their massive exposure to a “potential 
disaster for shareholders.” (Id. ¶35).  

 
3. Stunning Evidence of GM’s Imminent 

Failure Abounded in the Fall of 2008, 
but State Street Continued to Retain 
GM Stock for the Plans 

 Unsurprisingly, GM’s financial condition contin-
ued to spiral out of control. On August 1, 2008, GM 
announced a staggering Third Quarter 2008 net loss 
of $15.5 billion. (Id. ¶38). Following the reported 
Third Quarter 2008 results, several analysts pointed 
out that GM was on track to run out of cash by the 
First Quarter of 2009. (Id. ¶39). For example, a J.P. 
Morgan analyst report observed that “GM finished 
the quarter with $21B of cash and $5B of available 
lines of credit. Mgmt. for the first time disclosed 
‘minimum required cash’ at $11-14B. At the current 
cash burn rate of $3-4B per quarter, GM would reach 
this level by early 2009.” (Id. ¶39).  

 Moreover, in early August 2008, writers of Credit 
Default Swaps (“CDS”) – which are financial instru-
ments that provide protection to bondholders in the 
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event of a corporate bankruptcy – began pricing GM’s 
CDS as though a GM bankruptcy filing was inevita-
ble. (Id. ¶40). As Asiel Securities explained in an 
analyst report issued on August 3, 2008, GM’s near-
term bankruptcy was a near certainty: 

CDS spreads aggressively widening and pric-
ing in almost certain default. We have 
reached extreme levels for GM CDS spreads 
that imply that the credit market is certain 
that GM will default and likely file for Chap-
ter 11.  

(Id.). According to Asiel Securities, the “Risk of GM 
default [was] virtually a certainty” and “[t]he facts 
support the CDS view, GM is going to file for bank-
ruptcy, in our opinion.” (Id.) This view was corrobo-
rated on September 21, 2008 when GM announced 
that it was going to draw down the remaining balance 
on its North American Revolving Credit Agreement. 
(Id. ¶42). Commenting on this action, Merrill Lynch 
reported on September 22, 2008 that “[i]f Congress 
was oblivious to the severity of GM’s liquidity posi-
tion, the revolver draw should provide clarity.” (Id.)  

 Thus, by early Fall 2008, GM’s impending col-
lapse was no longer even seriously in doubt, and 
sophisticated market participants such as State 
Street could determine, based on GM’s public state-
ments, that GM’s bankruptcy was “virtually a cer-
tainty.” (Id. ¶40). But, despite the mountain of 
evidence that GM was collapsing and that GM stock 
was not a prudent investment, State Street kept over 
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a billion dollars of the Plans’ funds invested in GM 
stock. (Id. ¶¶5, 41).  

 
4. GM Admitted in Early November 2008 

that Its Total Collapse Was Imminent, 
but State Street Continued to Retain 
GM Stock for the Plans 

 On November 7, 2008, the date it filed its third 
quarter financial results, GM acknowledged what the 
market already knew, i.e, the Company was in the 
midst of a financial collapse. In addition to reporting 
a $4.2 billion loss, GM warned that it would run out 
of cash by mid-2009 unless market conditions signifi-
cantly improved or GM received a government 
bailout. (Id. ¶44). In a press release issued that same 
day, GM stated: 

GM’s estimated liquidity during the remain-
der of 2008 will approach the minimum 
amount necessary to operate its business. 
Looking into the first two quarters of 2009, 
even with its planned actions, the company’s 
estimated liquidity will fall significantly 
short of that amount unless economic and 
automotive industry conditions significantly 
improve, it receives substantial proceeds 
from asset sales, takes more aggressive 
working capital initiatives, gains access to 
capital markets and other private sources of 
funding, receives government funding under 
one or more current or future programs, or 
some combination of the foregoing.  
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(Id.) Then, on November 10, 2008, GM filed its Form 
10-Q for the Third Quarter of 2008, in which it:  

• Acknowledged that, when releasing its 
year-end, audited financial results, GM’s 
auditors may have “substantial doubt” 
regarding GM’s “ability to continue as a 
going concern.” 

• Stated that its cash reserves were falling 
by $2 billion a month and that the Com-
pany expected its cash reserves to fall 
below the $10 billion it needed to run its 
global operations by January 2009. 

• Stated that: “We do not currently expect 
our operations to generate sufficient 
cash flow to fund our obligations as they 
come due. And we do not have other tra-
ditional sources of liquidity available to 
fund these obligations.” 

• Acknowledged that it could not cut its 
costs fast enough to stave off a liquidity 
crisis: “Looking into the first two quar-
ters of 2009, even with our planned ac-
tions, our estimated liquidity will fall 
significantly short of the minimum re-
quired to operate our business.” 

(Id. ¶45). 

 Following these statements, MarketWatch re-
leased a news article on November 10, 2008 entitled 
“Deutsche Bank sees GM shares as likely worthless,” 
reporting that a Deutsche Bank analyst had stated 
that GM “was on the path to bankruptcy before the 
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end of the year unless the U.S. government agrees to 
a bailout.” (Id. ¶47). The analyst added that “without 
government assistance, GM’s collapse would be 
inevitable” and that “even if the company manages to 
avoid bankruptcy, equity shareholders are unlikely to 
get anything back.” (Id.) As these comments demon-
strate, by November 10, 2008, it was painfully obvi-
ous that GM stock was not a prudent investment. GM 
had admitted in its public statements that its collapse 
was imminent, and this fact was widely understood in 
the marketplace. There was no reasonable justifica-
tion for exposing more than a billion dollars of the 
Plans’ money to near certain loss. Yet, State Street 
kept on offering and holding GM stock in the Plans 
even though it was imprudent for State Street to do 
so. (Id. ¶48). 

 
5. On November 21, 2008, State Street 

Admitted that GM Stock Was Impru-
dent, but Continued to Retain GM 
Stock for the Plans 

 State Street finally acknowledged on November 
21, 2008 that GM stock was an imprudent investment 
to offer in the Plans. (Id. ¶49). On November 21, 
2008, State Street notified participants in the Plans 
that no further investment in GM Stock would be 
allowed because, in light of GM’s recent earnings 
announcement and related information, GM stock 
was no longer a prudent investment: 
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As independent fiduciary, State Street is spe-
cifically authorized pursuant to its agree-
ments and the Plan document to impose 
restrictions on purchases or exchanges into 
and out of the GM Common Stock Fund at 
any time. As such, State Street has deter-
mined that due to GM’s recent earnings an-
nouncement and related information about 
GM’s business, it is not appropriate at this 
time to allow additional investments by par-
ticipants in the GM Common Stock Fund. 
Accordingly, the temporary suspension on 
purchases of the GM Common Stock Fund as 
described above continues until further no-
tice. 

(Id.) 

 However, in a remarkable display of irresponsi-
bility, State Street continued to sit on the 50 million 
plus shares of GM stock that were already held by the 
Plans despite its acknowledgement that GM stock 
was so imprudent that no further investment could be 
allowed. (Id. ¶50). It is impossible for State Street to 
reconcile its decision to no longer offer GM stock in 
the Plans with its decision to continue to hold mil-
lions of shares in the Plans. If GM’s Third Quarter 
2008 earnings announcement and related information 
had rendered GM stock an imprudent investment to 
offer in the Plans, as State Street admitted in the 
November 21, 2008 notice it sent to the Plans’ partic-
ipants and beneficiaries, then GM stock was also an 
imprudent investment to continue to hold in the 
Plans. At this point, State Street had an undeniable 
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fiduciary obligation to begin divesting the GM stock 
that was held in the Plans. Yet State Street kept the 
Plans invested in GM stock. (Id.). 

 
6. On March 31, 2009, State Street Began 

Selling the GM Stock Retained in the 
Plans, but the Damage Had Already 
Been Done 

 On March 31, 2009, State Street finally decided 
to divest the GM stock held in the Plans, a process 
that State Street did not complete until April 24, 
2009. (Id. ¶51). Unfortunately, it was too late. By 
breaching its fiduciary duty and failing to act in the 
face of an onslaught of red flags clearly indicating 
that GM stock was an imprudent investment, State 
Street had caused the Plans, and the people who rely 
on the assets in the Plans to fund their retirement, to 
suffer hundreds of millions of dollars in losses. (Id. 
¶52). Subsequently, GM entered bankruptcy.  

 
B. Course of Proceedings Below 

 Plaintiffs commenced this action on June 9, 2009. 
(Id. at Pg. 1). On September 4, 2009, State Street 
moved to dismiss the complaint pursuant to Federal 
Rule of Civil Procedure 12(b)(6). (R.19: Motion to 
Dismiss at Pg. 1). On December 16, 2009, the District 
Court heard oral argument on the motion. (See R.29: 
Transcript of December 16, 2009 Hearing). On Sep-
tember 30, 2010, the District Court entered a Memo-
randum Opinion and Order (the “Opinion” or “Op.”) 
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granting State Street’s Motion to Dismiss and entered 
a judgment dismissing Plaintiffs’ Complaint with 
prejudice on the same day. (R.39: Opinion and R.40: 
Judgment). 

 The District Court dismissed Plaintiffs’ complaint 
with prejudice because it found that Plaintiffs had 
not pled a plausible causal connection between State 
Street’s alleged fiduciary breach on the staggering 
losses that the plans suffered when State Street 
ultimately divested the plans of their GM stock 
holdings. (R.39: Opinion at Pgs. 5-6, 9-11). The Dis-
trict Court agreed with Plaintiffs that they had 
adequately pled that State Street breached its fiduci-
ary duty to the Plans by leaving the Plans exposed to 
massive losses in the face of abundant evidence 
calling into question GM’s short-term viability. When 
concluding that Plaintiffs had sufficiently alleged a 
fiduciary breach, the District Court focused on the 
following allegations: 

• “On July 15, 2008, GM Chief Executive 
Officer Rick Wagoner announced that 
GM needed to implement a restructuring 
plan to combat Second Quarter 2008 
losses that he described as ‘significant’ 
and to stem an impending liquidity cri-
sis.”  

• “GM’s financial condition continued to 
spiral out of control and on August 1, 
2008, GM announced a Third Quarter 
2008 net loss of $15.5 billion.”  
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• “Analysts projected that GM was on 
track to run out of cash by the First 
Quarter of 2009.”  

• “In its November 10, 2008 Form 10-Q for 
the Third Quarter of 2008, GM acknowl-
edged that its auditors had ‘substantial 
doubt’ regarding GM’s ‘ability to con-
tinue as a going concern.’ ”  

• “In a November 2, 2008 notice to partici-
pants and beneficiaries, State Street 
temporarily suspended the purchases of 
the GM Common Stock Fund until fur-
ther notice noting that ‘it is not appro-
priate at this time to allow additional 
investments by participants.’ ”  

• “It was not until March 31, 2009 that 
State Street decided to divest the GM 
stock held in the fund, with the process 
completed by April 24, 2009.” 

(Id. at Pgs. 3-4). The Court then went on to hold: 

The Complaint alleges facts to allow the rea-
sonable inference to rebut the presumption 
of prudence given to State Street. The Com-
plaint also alleges sufficient facts to allow 
the reasonable inference that there existed a 
serious question concerning the Company’s 
short-term viability as a going concern with-
out resorting to bankruptcy proceedings.  

(Id. at Pg. 8). After finding that a breach of fiduciary 
duty had been adequately pled, the District Court 
held that Plaintiffs’ causation allegations were not 
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“plausible.” (Id. at Pgs. 9-10). Although the District 
Court did not identify any decisions where an “im-
prudent investment” ERISA claim was dismissed on 
causation grounds at the motion to dismiss stage, the 
District Court found that State Street could not be 
liable despite its breach because plan participants 
had the ability to allocate their individual assets 
away from GM stock. (Id.). According to the District 
Court, the GM employees who had their retirement 
money in the Plans should have analyzed the finan-
cial news concerning GM’s business troubles and done 
what State Street, the investment company hired to 
monitor GM Stock in the Plans and the fiduciary 
charged with removing GM Stock as an investment 
option in the event that it became imprudent, did not 
do – sell the GM stock in the Plans. (Id.).   

 On appeal, the Sixth Circuit affirmed the District 
Court’s findings that the Plaintiffs have alleged 
sufficient facts to overcome the presumption of pru-
dence. The Sixth Circuit explained: 

We find no error in the district court’s hold-
ing that, accepting the allegations of the 
complaint as true, the plaintiffs have plead-
ed facts to overcome the presumption. The 
plaintiffs have alleged that State Street 
failed to follow the terms of the plans them-
selves, which required State Street to divest 
the plans’ holdings in company stock if ‘there 
is a serious question concerning [General 
Motors’] short-term viability as a going con-
cern without resort to bankruptcy proceed-
ings.’ According to the complaint, on July 15, 
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2008, General Motors announced a restruc-
turing plan designed to improve cash flow 
and save the company. By November 10, 
2008, GM disclosed that its auditors had 
‘substantial doubt’ regarding the company’s 
‘ability to continue as a going concern.’ Nev-
ertheless, State Street did not begin to divest 
the plan of its GM common stock holdings 
until March 31, 2009. Based on these allega-
tions, the plaintiffs have sufficiently pleaded 
that ‘a prudent fiduciary acting under sim-
ilar circumstance would have made a dif-
ferent investment decision’ and thereby 
overcome the presumption of reasonableness. 

 (R.57-1: Pet. at Pgs. 45-6). 

 On the causation and 404(c) issues, however, the 
Sixth Circuit reversed the District Court. On causa-
tion, the Sixth Circuit held that the Plaintiffs had 
sufficiently alleged a plausible causal connection 
between State Street’s failure to divest the Plans of 
their GM stock holdings when GM stock first became 
an imprudent investment option to offer and hold in 
the Plans, and the losses that the Plans suffered 
when State Street ultimately divested the Plans of 
their GM stock holdings.  

 Finally, on the 404(c) issue, the Sixth Circuit held 
first that this was a fact-based affirmative defense 
that the District Court should not have applied on a 
motion to dismiss. The Sixth Circuit then went on to 
hold that the 404(c) defense does not immunize a 
breaching fiduciary from liability where, as here, the 
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fiduciary has the exclusive authority to select and 
maintain the investment options that are offered in a 
401(k) plan, and where the plan documents specifical-
ly direct the fiduciary to sell the investment option – 
in this case, GM stock – in the event that reliable 
public information raises a serious question concern-
ing GM’s short-term viability as a going concern 
absent bankruptcy. 

---------------------------------  --------------------------------- 
 

REASONS FOR DENYING THE PETITION 

I. The Sixth Circuit Correctly Held that 
ERISA Section 404(c) Does Not Absolve 
State Street from Liability for Maintain-
ing the GM Stock Fund as an Investment 
Option in the Plans 

A. Circuit Courts Have Uniformly Held 
that 404(c) Is an Affirmative Defense 
that Should Not Be Applied on a Mo-
tion to Dismiss 

 State Street argues that certiorari review is 
necessary to resolve an emerging circuit split over the 
interpretation and application of ERISA Section 
404(c), with the Sixth, Seventh and Fourth Circuits 
holding that 404(c) does not immunize a breaching 
fiduciary from liability for selecting and maintaining 
an imprudent investment in a 401(k) plan, and the 
Third and Fifth Circuits holding otherwise. The 
present appeal, however, involves a more discrete 
issue than the one that State Street sets forth in its 
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papers – namely, whether it is appropriate for a 
district court to apply the 404(c) affirmative defense 
on a motion to dismiss where the plaintiffs have not 
alleged the absence of the 404(c) defense in their 
complaint.  

 On that issue, the circuits have uniformly held 
that 404(c) does not apply. Pfeil v. State Street Bank 
and Trust Co., 671 F.3d 585, 599 (6th Cir. 2012) 
(“While we have not previously addressed the issue, 
we join other circuits in recognizing that section 
404(c) is an affirmative defense to a claim for breach 
of fiduciary duty under ERISA, on which the party 
asserting the defense bears the burden of proof.”); see 
also In re Unisys Savings Plan Litig., 74 F.3d 420, 
446 (3d Cir. 1996) (same); Allison v. Bank One-Denver, 
289 F.3d 1223, 1238 (10th Cir. 2002) (same); Hecker v. 
Deere & Co., 556 F.3d 575, 588 (7th Cir. 2009); 
Langbecker v. Electronic Data Sys. Corp., 476 F.3d 
299, 309 (5th Cir. 2007) (referring to Section 404(c) as 
a “defense”).  

 The Sixth Circuit explained: “Courts generally 
cannot grant motions to dismiss on the basis of an 
affirmative defense unless the plaintiff has antici-
pated the defense and explicitly addressed it in the 
pleadings.” Pfeil, 671 F.3d at 599. In this case, the 
Complaint does not mention the 404(c) defense at all, 
let alone address the detailed requirements that a 
fiduciary must establish before it can rely on the 
defense. This is important because not all individual 
account plans fall under 404(c). Rather, the Depart-
ment of Labor regulations set forth the circumstances 
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under which a plan qualifies as a 404(c) plan. 29 
C.F.R. §2550.404c-1. The regulations include over 25 
detailed requirements, including that the partici-
pants have been provided “[a]n explanation that the 
plan is intended to constitute a plan described in 
section 404(c).” Id.  

 For its part, State Street has not provided any 
factual support to demonstrate that it has complied 
with any of the requirements that a fiduciary must 
satisfy before it is allowed to assert the 404(c) de-
fense, and it clearly would not be appropriate for a 
court to resolve these disputed questions of fact on a 
motion to dismiss. Thus, the Sixth Circuit was correct 
when it held that the District Court erred in relying 
on the 404(c) on a motion to dismiss, and this is an 
issue upon which there is no circuit split.  

 
B. The Sixth Circuit Correctly Held that 

ERISA 404(c) Does Not Apply to the 
Particular Facts at Issue in This Case 

 The Sixth Circuit also correctly held that the 
404(c) defense does not apply to the particular facts 
and circumstances at issue in this case – i.e., State 
Street’s decision to maintain the GM stock fund as an 
investment option in the Plans past the point when 
there was a serious question concerning GM’s short-
term viability as a going concern. Section 404(c) 
identifies a narrow set of circumstances that will 
absolve fiduciaries of their personal liability for plan 
losses caused by the actions of plan participants. In 
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particular, Section 404(c)(1)(B) provides that “in the 
case of a pension plan which provides for individual 
accounts and permits a participant or beneficiary to 
exercise control over the assets in his account, if a 
participant or beneficiary exercises control over the 
assets in his account . . . no person who is otherwise a 
fiduciary shall be liable under this part for any loss, 
or by reason of any breach, which results from such 
participant’s or beneficiary’s exercise of control.” 29 
U.S.C. §1104(c)(1)(A) (emphasis added).  

 
1. The Plain Language of 404(c) Sup-

ports the Sixth Circuit 

 Indeed, the plain language of Section 404(c) 
makes it clear that the defense only shields a fiduci-
ary from losses “which result[ ]  from” the partici-
pant’s exercise of control and not from losses caused 
by the fiduciary’s own imprudence or misconduct. Id.; 
see also 29 C.F.R. §2550.404c-1. Significantly, Section 
404(c) does not give breaching fiduciaries a defense 
for their own imprudence when selecting or monitor-
ing the investment options available under a 401(k) 
plan. Rather, “the selection of plan investment op-
tions and the decision to continue offering a particu-
lar investment vehicle are acts to which fiduciary 
duties attach, and that the [section 404(c)] safe 
harbor is not available for such acts.” Pfeil, 671 F.3d 
at 599 (quoting Howell v. Motorola, Inc., 633 F.3d 557, 
567 (7th Cir. 2011)); see also DiFelice v. U.S. Airways, 
Inc., 497 F.3d 410, 418 n.3 (4th Cir. 2007) (“holding 
that ‘although section 404(c) does limit a fiduciary’s 
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liability for losses that occur when participants make 
poor choices from a satisfactory menu of options, it 
does not insulate a fiduciary from liability for assem-
bling an imprudent menu in the first instance.’ ”).  

 The reasoning of the Sixth, Seventh, and Fourth 
Circuits is persuasive and the only interpretation 
that is consistent with the plain language of Section 
404(c). Indeed, as the Sixth Circuit explained: “If the 
purpose of the safe harbor is to relieve a fiduciary of 
responsibility ‘for decisions over which it had no 
control,’ then it follows that the safe harbor should 
not shield the fiduciary for a decision which it did 
control, such as the selection of plan investment 
options.” Pfeil, 671 F.3d at 600 (quoting Howell, 633 
F.3d at 567).   

 
2. The Department of Labor Regula-

tions Support the Sixth Circuit 

 The Sixth Circuit’s holding is also consistent with 
the position taken in the Department of Labor regu-
lation interpreting 404(c), which provides: “[I]f a plan 
participant or beneficiary of an ERISA section 404(c) 
plan exercises independent control over assets in  
his individual account in the manner described in 
[the regulation],” then the fiduciaries may not be  
held liable for any loss or fiduciary breach “that is  
the direct and necessary result of that participant’s  
or beneficiary’s exercise of control.” 29 C.F.R. 
§2550.404c-1(d)(2)(i); see also 29 C.F.R. §2550.404c-
1(b)(2)(i)(B)(1)(i).  
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 The preamble to the regulation emphasizes this 
point, stating that “the act of designating investment 
alternatives . . . in an ERISA 404(c) plan is a fiduci-
ary function to which the limitation on liability 
provided by section 404(c) is not applicable.” 57 Fed. 
Reg. 46,922 (Oct. 13, 1992). The preamble goes on to 
explain that the fiduciary act of “limiting or designat-
ing investment options . . . is a fiduciary function 
which, whether achieved through fiduciary designa-
tion or express plan language, is not a direct or 
necessary result of any participant direction of such 
plan.” Id. 46,922 n.27. Thus, fiduciaries like State 
Street have “a fiduciary obligation to prudently select 
. . . [and] periodically evaluate the performance of 
[investment] vehicles to determine . . . whether [they] 
should continue to be available as participant in-
vestment options.” Id.  

 
3. State Street’s Proposed Reading of 

404(c) Absolves Breaching Fiduci-
aries from Any and All Liability for 
Their Fiduciary Imprudence or 
Misconduct 

 The Sixth Circuit’s interpretation of Section 
404(c) is also consistent with ERISA’s purpose and 
structure, which place stringent trust-based fiduciary 
duties at the heart of the statutory scheme. See 29 
U.S.C. §§1001(b), 1104. Indeed, ERISA defines fiduci-
aries not only by their titles, but also functionally 
according to the discretionary authority they are 
granted and the control they exercise over the plan 
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and its assets. See 29 U.S.C. §1002(21). Thus, as the 
Court has noted, ERISA “allocates liability for plan-
related misdeeds in reasonable proportion to respec-
tive actors’ power to control and prevent the misdeeds.” 
Mertens v. Hewitt Assocs., 508 U.S. 248, 262 (1993). 
In accordance with these principles, ERISA generally 
only relieves a fiduciary from liability in those limited 
situations where the control that they would have 
otherwise exercised has been properly delegated and 
exercised by someone else. See, e.g., 29 U.S.C. 
§1105(c)(1) (permitting the named fiduciary to desig-
nate other fiduciaries to carry out specific functions, 
and relieving them of all duties except with respect to 
appointing and monitoring); 25 C.F.R. §2550.408b-
2(e)(2) (no breach for self-dealing under Section 
406(b)(1) if “the fiduciary does not use any of [their 
fiduciary] authority, control or responsibility”).  

 Here, State Street was solely responsible for 
selecting and maintaining the GM stock fund as an 
investment option in the Plans, as both ERISA and 
the plan documents themselves plainly make clear. 
Street Street was also solely responsible for removing 
the GM stock fund as an investment option if reliable 
public information raised “a serious question concern-
ing [GM’s] short-term viability as a going concern 
without resort to bankruptcy proceedings.” Yet, under 
State Street’s proposed rendering of 404(c), it could 
never be held liable for imprudently selecting and 
maintaining the GM stock fund as an investment 
option in the plan so long as plan participants have 
the ability to sell the GM stock that they hold in their 
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individual plan accounts. State Street’s proposed 
interpretation of 404(c) is inconsistent with, and does 
not serve, ERISA’s principles and structure, and, 
accordingly, the Sixth Circuit correctly rejected State 
Street’s 404(c) argument when deciding the appeal.  

 
C. Even the Third and Fifth Circuits 

Would Not Have Applied 404(c) to the 
Particular Facts of this Case 

 Finally, even under the Third and Fifth Circuit’s 
interpretation of 404(c), neither circuit would apply 
404(c) to the particular facts and circumstances in 
this case. In Unisys, the Third Circuit held that a 
fiduciary could assert 404(c) as an affirmative defense 
in certain factual situations, but then went on to 
explain that a fiduciary could not rely on or assert the 
404(c) defense where it had failed to follow the spe-
cific instructions set forth in the plan documents 
themselves. The Third Circuit, quoting the legislative 
history for 404(c), explained: 

[I]f the participant instructs the plan trustee 
to invest the full balance of his account in, 
e.g., a single stock, the trustee is not be liable 
for any loss because of a failure to diversify 
or because the investment does not meet the 
prudent man standards. However, the in-
vestment must not contradict the terms of the 
plan, and if the plan on its face prohibits 
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such investments, the trustee could not follow 
the instructions and avoid liability. 

74 F.3d at 446 (H.R. Conf. Rep. No. 1280, reprinted in 
1974 U.S. Code Cong. & Admin. News at 5085-86.) 
(emphasis added).  

 Here, the plan documents gave State Street “the 
exclusive authority . . . to determine whether the 
[GM] Stock Fund continue[d] to be a prudent invest-
ment option under the Employee Retirement Income 
Security Act of 1974, as amended, (“ERISA”)” and 
specifically directed State Street to divest the plans’ 
holdings in GM stock if “reliable public information” 
raised “a serious question concerning [GM’s] short-
term viability as a going concern without resort to 
bankruptcy proceedings.” (R.19-3: Salaried Plan at 
Pg. 74, see also R.19-4: Hourly Plan at Pgs. 102-03). 
Thus, by failing to divest the plans of their GM stock 
holdings when reliable public information raised a 
serious question concerning GM’s short-term viability 
as a going concern, State Street failed to follow the 
plan instructions and kept the GM stock fund as an 
investment option when doing so violated the terms 
of the plan. Thus, even under the Third Circuit’s 
interpretation of 404(c), it would not apply. 

 The Fifth Circuit relied heavily on Unisys in its 
Langbecker opinion and – although it did not address 
the issue specifically – presumably would apply the 
same exception where a plan fiduciary has not fol-
lowed the specific instructions and directives set forth 
in the plan. Furthermore, the Fifth Circuit’s analysis 
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of the 404(c) defense in Langbecker was heavily 
dependent upon its conclusion that the plaintiffs  
in the case had not sufficiently shown that the  
investment at issue was an imprudent investment 
option for the fiduicaries to offer in the plan. The 
Fifth Circuit explained:  

The key contention is that the fiduciaries 
“knew” EDS stock was too risky to be offered 
or allowed as an investment by any Partici-
pant (or the vast bulk of them) in the 401(k) 
Plan during the period in question. This con-
tention challenges the fiduciaries’ judgment 
that EDS was or remained a prudent in-
vestment for the Plan to offer. Hindsight is 
easy in a case like that of Worldcom, a com-
pany so infected by over-extension and fraud 
that it collapsed, and its stock became worth-
less. EDS, despite its alleged failings, is not 
in that category. From the facts adduced at 
the class determination stage, it is far from 
clear that EDS stock became too risky to be a 
permissible 401(k) offering or the basis for the 
employer-matching contribution.  

F.3d at 308 (emphasis added). This language makes it 
clear that the Fifth Circuit in Langbecker was not 
convinced that EDS stock was an imprudent invest-
ment for plan fiduciaries to offer or maintain in the 
company’s 401(k) plan – a key aspect of the Fifth 
Circuit’s holding on the 404(c) defense. In the present 
case, by contrast, plaintiffs have presented over-
whelming evidence showing that GM stock was an 
imprudent investment option to offer in the GM 
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401(k) plans. Indeed, both the district court and the 
Sixth Circuit concluded that the facts that the plain-
tiffs alleged in the complaint were more than sufficient 
to show that there was a “serious question concerning 
[GM’s] short-term viability as a going concern” long 
before the date when State Street actually started 
divesting GM stock from the plan. This is an im-
portant distinction between Langbecker and the 
present case, and it shows that even the Fifth Circuit 
would not have applied 404(c) to the particular facts 
and circumstances in this case.  

 
II. The Sixth Circuit Correctly Held that 

Plaintiffs Have Alleged a Plausible Causal 
Connection Between State Street’s Fidu-
ciary Breach and the Losses to the Plans 

A. State Street Has Simply Recast Its 
404(c) Argument as “Causation” 

 State Street also spends several pages trying to 
manufacture a circuit split on the 409(a) causation 
issue. There is no circuit split, however, on the issue 
of whether causation is an element of a plaintiffs’ 
breach of fiduciary duty claim under ERISA §409(c). 
Rather, every single circuit to consider the issue has 
held that there must be a causal connection between 
the alleged fiduciary breach and the losses that were 
suffered by the plan – i.e., breaching fiduciaries “shall 
be personally liable to make good to such plan any 
losses to the plan resulting from each such breach.” 29 
U.S.C. §1109(a) (emphasis added). See, e.g., Pfeil, 671 
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F.3d at 596 (“plaintiffs must eventually prove causa-
tion to prevail on their claims.”); Plasterers’ Local 
Union No. 96 Pension Plan v. Pepper, 663 F.3d 210, 
217 (4th Cir. 2011) (“[A] fiduciary can only be held 
liable upon a finding that the breach actually caused 
a loss to the plan.”) (emphasis added); Braden v. Wal-
Mart Stores, Inc., 588 F.3d 585, 594-95 (8th Cir. 2009) 
(“In order to state a claim . . . , a plaintiff must make 
a prima facie showing that the defendant acted as a 
fiduciary, breached its fiduciary duties, and thereby 
caused a loss to the Plan.”) (emphasis added).4  

 In fact, State Street’s entire “causation” argu-
ment is nothing more than their 404(c) argument 
recast as “causation.” See Petition at 17 (“Under the 

 
 4 See also Friend v. Sanwa Bank Cal., 35 F.3d 466, 469 (9th 
Cir. 1994) (“ERISA holds a trustee liable for a breach of fiduciary 
duty only to the extent that losses to the plan result from the 
breach.”) (emphasis added); Brandt v. Grounds, 687 F.2d 895, 
898 (7th Cir. 1982) (“[ERISA § 409(a)] clearly indicates that a 
causal connection is required between the breach of fiduciary 
duty and the losses incurred by the plan.”) (emphasis added); 
Allison v. Bank One-Denver, 289 F.3d 1223, 1239 (10th Cir. 2002) 
(“The phrase ‘resulting from’ indicates that there must be a 
showing of some causal link between the alleged breach and the 
loss plaintiff seeks to recover.”) (emphasis added and internal 
quotations omitted); McDonald v. Provident Indem. Life Ins. Co., 
60 F.3d 234, 237 (5th Cir. 1995) (“To establish a claimed breach 
of fiduciary duty, an ERISA plaintiff must prove a breach of a 
fiduciary duty and a prima facie case of loss to the plan. Once 
the plaintiff has satisfied these burdens, the burden of persua-
sion shifts to the fiduciary to prove that the loss was not caused 
by . . . the breach of duty.”) (citation omitted); Martin v. Feilen, 
965 F.2d 660, 671 (8th Cir. 1992) (same). 
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Sixth Circuit’s unique [causation] standard, even if 
the fiduciary establishes at summary judgment or 
trial that the plan participant’s own investment 
decision is the proximate cause of the loss, the fiduciary’s 
imprudent investment selection creates per se liabil-
ity for any loss.”). The Sixth Circuit correctly decided 
the 404(c) issue for the reasons set forth above. 
Moreover, the Sixth Circuit’s holding on the 404(c) 
issue does not establish per se liability for any loss, or 
eliminate “causation” as an element of plaintiffs’ 
claims, as State Street claims in its Petition. Rather, 
under the Sixth Circuit’s analysis, plaintiffs in an 
ERISA breach of fiduciary duty case still must prove 
that the investment itself was imprudent, and that 
the breaching fiduciary’s inclusion of the imprudent 
investment in the plan was the proximate cause of 
the plan’s loss. See Pfeil, 671 F.3d at 596 (asking 
“[w]hether plaintiffs had adequately pleaded that 
State Street proximately caused their losses, and con-
cluding that “[b]ased on the allegations, the complaint 
has sufficiently pleaded a causal link between State 
Street’s breach and losses to the plan.”) (emphasis 
added). This is wholly consistent with the plain language 
of ERISA §409(c), is hardly a controversial point, and 
is not an issue that is worthy of certiorari review.  

 
B. State Street’s Fiduciary Breach Was 

the Direct and Proximate Cause of the 
Staggering Losses Suffered By the Plans 

 The Sixth Circuit also properly held that Plain-
tiffs had sufficiently alleged a causal connection 
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between State Street’s failure to divest the Plans of 
their GM stock holdings when GM stock first became 
an imprudent investment option to offer and hold in 
the Plans, and the staggering losses that the Plans 
suffered when State Street ultimately divested the 
Plans of their GM stock holdings in the weeks leading 
up to GM’s bankruptcy. 

 The Sixth Circuit explained: 

While it is true that the plaintiffs must even-
tually prove causation to prevail on their 
claims, see Kuper, 66 F.3d at 1459, the plain-
tiffs have plausibly pleaded causation to sur-
vive State Street’s motion to dismiss. In 
order to establish a causal connection be-
tween State Street’s alleged breach of duty 
and losses to the plan, the plaintiffs need 
only show ‘a causal link between the [breach 
of duty] and the harm suffered by the plan,’ 
meaning ‘that an adequate investigation 
would have revealed to a reasonable fiduci-
ary that the investment [in GM stock] was 
improvident.” Id. at 1459-60 (internal quota-
tions and citations omitted).  

 The Sixth Circuit went on: 

The plaintiffs allege that State Street al-
lowed the plans to continue to hold GM stock 
well after it became imprudent to do so and 
thereby breached its duty to the plan. See 
Compl. ¶¶ 7-10, 71-72. According to the 
pleadings, GM stock ceased to be a prudent 
investment on July 15, 2008, the date on 
which GM announced its restructuring plan 
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in response to its ‘significant’ second quarter 
losses. State Street did not make the decision 
to divest the plans of their GM stock hold-
ings until March 31, 2009. The plaintiffs al-
lege that the plan suffered hundreds of 
millions of dollars in losses as a result of 
State Street’s delay. Based on these allega-
tions, the complaint has sufficiently pleaded 
a causal link between State Street’s breach 
and losses to the plans. 

(Id. at Pgs. 55-6). 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 In summary: 

• State Street was the independent fiduci-
ary for the GM Plans;  

• State Street had the exclusive authority 
and responsibility to divest the GM 
Plans of the GM stock holdings;  

• The Plans specifically directed State 
Street to divest the Plans of their GM 
stock holdings if reliable public infor-
mation raised a serious question con-
cerning GM’s short-term viability as a 
going concern;  

• State Street failed to remove GM stock 
from the Plans on the date when GM 
stock first became an imprudent invest-
ment; and  
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• State Street’s failure to remove the stock 
was the direct and proximate cause of 
the hundreds of millions of dollars in 
losses that the Plans and the plan par-
ticipants ultimately suffered when State 
Street divested the Plans of their GM 
stock holdings in the weeks leading up 
to the GM bankruptcy.  

 These allegations are more than sufficient to 
show a plausible causal connection between State 
Street’s alleged fiduciary breach and the losses suf-
fered by the Plans and, therefore, State Street’s 
Petition should be denied. 
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