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QUESTION PRESENTED (RESTATED)1 

 
 Whether the Due Process Clause of the Four-
teenth Amendment is violated when a trial court ap-
plies a preclusion doctrine to prohibit a party from 
contesting particular issues absent any determination 
that those issues were actually decided in prior liti-
gation.1 

 

 
 1 This is the question Petitioners seek to present, stripped 
of its self-serving verbiage. Respondent denies that this case 
actually presents this question. 
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BRIEF IN OPPOSITION 

 Respondent Finna A. Clay, representing the 
estate of her deceased mother, respectfully requests 
the Court to promptly deny certiorari for the same 
reasons it denied substantially the same petitions 
filed last term in the lead case of R.J. Reynolds 
Tobacco Co. v. Martin, No. 11-754, and the companion 
cases of R.J. Reynolds Tobacco Co. v. Campbell, No. 
11-756, Philip Morris USA, Inc. v. Campbell, No. 11-
741, R.J. Reynolds Tobacco Co. v. Gray, No. 11-752, 
and R.J. Reynolds Tobacco Co. v. Hall, No. 11-755. 
The question presented is exactly the same in all of 
these cases; the decision below is identical to the 
decisions at issue in Campbell, Hall, and Gray; and 
nothing material has changed since the Court denied 
certiorari in those cases.2 

 Petitioners R.J. Reynolds Tobacco Company (“RJR”) 
and Liggett Group, LLC (“Liggett”) ask the Court 
to hold this petition pending the Supreme Court of 
Florida’s decision in another Engle3 progeny case, 

 
 2 To ease the burden on the Court, this brief does not fully 
restate the substance of the briefs in opposition from those 
cases. Instead, it focuses on (1) specific misstatements in the pe-
tition to ensure compliance with this Court’s Rule 15.2 and (2) in-
tervening events since the Court denied certiorari in those cases. 
Copies of the non-case-specific portions of the Martin petition 
and the complementary briefs in opposition filed in the Martin 
and Campbell cases are included in Respondent’s appendix. 
(App. 1-81.) 
 3 This response uses the term “Engle” to refer both to Engle 
v. Liggett Group, Inc., 945 So. 2d 1246 (Fla. 2006), and the class 

(Continued on following page) 
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Philip Morris USA, Inc. v. Douglas, No. SC12-617. 
This Court should reject this request because the 
decision in Douglas cannot make this case any more 
worthy of review. 

---------------------------------  --------------------------------- 
 

COUNTERSTATEMENT OF THE CASE 

 Consistent with the corporate misconduct that 
got them here in the first place, RJR and Liggett have 
filed a petition for writ of certiorari that (a) is mis-
leading both in terms of what it says and what it 
conceals and (b) seeks to create a false controversy 
over facts that should be beyond any reasonable 
dispute by now.  

 The most glaring problems with the petition 
revolve around Petitioners’ attempt to manufacture a 
federal issue by claiming that there has never been 
“any determination” that the findings approved by 
the Supreme Court of Florida in Engle apply equally 
to all class members. This assertion forms the entire 
basis for their due process claim, and it is false. Not 
only has there been such a determination, but it has 
been made many times. Among the courts to have 
made this determination are the Engle trial court, the 
Supreme Court of Florida in Engle, and the district 

 
proceedings approved in part in that opinion. Because it was the 
third major published opinion in the litigation, Engle is some-
times cited in other opinions as “Engle III.” 
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court of appeal in the Martin case in which this Court 
denied certiorari last term. 

 
A. The Engle Class Action Case 

 With some immaterial variations, Petitioners’ de-
scription of the Engle class action trial and appeals 
is a virtual “cut and paste” from the petition RJR 
filed in Martin, No. 11-754. (App. 1-33.) Because 
this Court has already devoted its limited resources 
to reviewing this description and the class members’ 
responses when it denied certiorari in Martin, Campbell, 
Hall, and Gray, the Court may wish to simply review 
the counterstatements of the case in the complemen-
tary briefs in opposition filed in Martin and Campbell 
for an accurate overview of the Engle trial and ap-
peals. (App. 34-81.)  

 But Ms. Clay emphasizes that the record refutes 
the suggestion that the Engle phase I jury only re-
solved liability issues as to some unspecified brands 
or types of cigarettes or only some unspecified and 
isolated instances of fraud. A thorough review of the 
more than one hundred thousand pages of the Engle 
trial and appellate records4 makes clear that at all 

 
 4 Ms. Clay does not attempt to follow Petitioners’ lead of 
cherry picking snippets from this record to include in an appen-
dix. To provide all the documentation supporting Ms. Clay’s 
counter-statement would require a massive appendix of perhaps 
dozens of volumes, all of which is unnecessary unless this Court 
grants certiorari and decides to go behind the Supreme Court of 

(Continued on following page) 
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times before, during, and after the Engle trial, the 
jury, parties, and trial and appellate courts all knew 
that the whole purpose of the phase I trial was to 
resolve liability questions common to all class mem-
bers. Indeed, the class certification order was af-
firmed before trial because “basic issues of liability 
common to all members of the class will clearly 
predominate over the individual issues.” R.J. Reyn-
olds Tobacco Co. v. Engle, 672 So. 2d 39, 41 (Fla. 3d 
DCA 1996) (emphasis added) (“Engle I”). 

 The record from the phase I, IIA, and IIB trials 
demonstrates that everyone knew that phase I adju-
dicated liability issues common to all members of the 
class. As to the conspiracy claims, the evidence and 
argument related exclusively to an agreement by the 
defendant cigarette manufacturers and two sham 
organizations they created (the Council for Tobacco 
Research-U.S.A. and the Tobacco Institute) to manu-
facture a false controversy over the dangers of smok-
ing in order to mislead the public into believing that 
there was no proof that cigarettes were addictive or 
caused disease. The conspiracy began with a now 
famous meeting of tobacco executives at the Plaza 
Hotel in 1953 and continued through the 1990s when 
tobacco company executives lied to Congress about 
what they knew. Indeed, the conspiracy continued 

 
Florida’s determination in Engle that these findings applied to 
all class members. 
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even beyond the Engle trial.5 Nothing about the 
evidence or argument regarding the conspiracy claim 
was tied to particular brands or types of cigarettes. 

 As to the remaining claims, the vast majority of 
the evidence offered by the class was geared toward 
proving the claims of product defect, negligence, and 
fraud on a global basis applicable to all the defen-
dants’ cigarettes containing nicotine.6 But it is true 
that some evidence supported various additional 
product defect, negligence, and fraud theories that 
were only applicable to particular styles or brands of 
cigarettes, such as filtered and “light” cigarettes. 

 While there were various legal arguments made 
to the trial court regarding these additional theo-
ries, any fair review of the tens of thousands of pages 
of trial testimony, the court’s instructions to the jury, 
and argument by counsel to the jury demonstrates 
that both sides made the strategic choice to litigate 
the phase I liability issues on an all-or-nothing basis. 

 
 5 Evidence presented in Ms. Clay’s case demonstrated that 
the conspiracy lasted at least until 2000. See generally United 
States v. Philip Morris USA, Inc., 449 F. Supp. 2d 1, 208 (D.D.C. 
2006) (describing the same 1953-2000 conspiracy proven in a 
RICO action), aff ’d in part, vacated in part, 566 F.3d 1095 (D.C. 
Cir. 2009), cert. denied, 130 S. Ct. 3501 (2010). 
 6 The evidence established that the defendants long had the 
capacity to produce non-addictive, nicotine-free cigarettes but 
chose not to do so to any meaningful extent because absent a 
dependence on nicotine, very few people would continue to buy 
their cigarettes.  
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 The trial court gave both sides the opportunity to 
present the jury with any liability issues that would 
only apply to certain brands or types of cigarettes as 
alternative claims for the jury to consider. Both sides 
declined this opportunity and ensured that the jury’s 
verdict would conclusively establish or refute the 
conduct elements of the class’s claims. Neither side’s 
arguments to the jury left open the possibility of the 
jury finding that a particular claim – whether it be 
for product liability, negligence, fraudulent conceal-
ment, or conspiracy – was proven only as to some of 
the defendants’ cigarettes, but not to others. 

 The class argued that the defendants’ cigarettes 
were unreasonably dangerous because nicotine pro-
duced dependence or addiction, which in turn causes 
repeated exposures to the harmful chemicals in 
smoke that cause cancer and other diseases. And it 
argued that the defendants individually and through 
a conspiracy concealed their knowledge that these 
facts were true in order to maintain sales of an addic-
tive product. 

 The defendants responded by trying to convince 
the jury that they had concealed nothing, that ciga-
rettes were not unreasonably dangerous, that the 
alleged dangers had not been proven, and that they 
had done everything they could to make their ciga-
rettes safe. Indeed, they recognized and emphasized 
to the jury that this was a “referendum” on their 
cigarettes generally. They sought nothing short of 
complete vindication and never suggested to the jury 



7 

that a “yes” or “no” verdict on any question might 
vary depending on the brand or style of cigarette. 

 After accepting the phase I verdict and conduct-
ing the phase IIA and IIB trials, the trial court ex-
plained that the remaining class members would 
proceed in phase III before different judges and juries 
“to determine whether the injuries complained of 
were the result of cigarette smoking or from other 
causes.” (Pet. App. 179a.) And it noted that the indi-
vidual phase juries “will not be concerned with . . . 
the conduct or behavior of the defendants . . . those 
issues have already been resolved.” (Id.) It noted that 
the defendants would be permitted to put on evidence 
that a particular class member had a genetic pre-
disposition to their disease or “smoked cigarettes for 
too short a period of time for symptoms to have been 
caused by smoking cigarettes.” (Id.) But nowhere did 
it suggest that the phase I findings left any room for 
argument that class members’ diseases were caused 
by smoking types or brands of cigarettes that were 
not subject to the phase I findings. 

 Petitioners’ current argument that the language 
on the verdict form was too generalized to know 
which brand or type of cigarettes formed the basis for 
the jury’s findings is pure semantics. Not only did 
everyone present during the phase I trial understand 
the jury’s verdict to apply across the board, but the 
defendants themselves repeatedly emphasized to the 
same jury in phases IIA and IIB that they had un-
derstood that its phase I findings applied “globally,” 
would “resonate forever,” and would apply to the 
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thousands of class members who would subsequently 
proceed on their individual claims. They assured the 
jury that they fully understood and had taken to 
heart the jury’s phase I findings that they had not 
manufactured or sold their products responsibly. 

 On appeal, the defendants did an about face and 
argued that the phase I findings were “legally use-
less” because they made it “impossible” to determine 
what specific conduct the jury found to be tortious. 

 The intermediate appellate court did not address 
these issues and instead reversed on several other 
grounds. Among other things, it reversed the trial 
court’s original order certifying the class in the first 
place (despite having previously affirmed it in Engle 
I) because it concluded that common issues did not 
predominate over individual issues. Liggett Group, 
Inc. v. Engle, 853 So. 2d 434, 442-50 (Fla. 3d DCA 
2003) (“Engle II”). 

 After the Supreme Court of Florida granted 
review, the defendants argued not only that the court 
should approve the Engle II opinion but also that the 
phase I findings “were so generalized and abstract 
that they cannot be salvaged and applied for any 
purpose” and that the findings did not “identify any 
wrongful conduct and thus cannot be used to deter-
mine anyone’s claims in Phase III (or in any individ-
ual suits).” 

 The supreme court rejected both arguments. 
While it approved the intermediate appellate court’s 
reversal of the punitive damage award, it quashed 
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the rest of Engle II. Engle, 945 So. 2d at 1254. It held 
that Engle I was correct and Engle II was wrong 
regarding class certification. Id. at 1254, 1265-67. It 
concluded that the analysis of whether common is-
sues predominated was not an abstract exercise and 
should instead be considered based on a review of 
exactly how the class litigation had been managed. 
Id. at 1267. The court noted that while it was not 
bound by the pre-trial affirmance of class certification 
in Engle I, it independently agreed with Engle I that 
the trial court had not abused its discretion in certify-
ing the class. Id. 

 The court went on to hold that because the re-
maining issues to be tried were predominately indi-
vidualized issues like causation, comparative fault, 
and damages, continuing the case as a class action for 
phase III was not feasible. Id. at 1267-71. But it un-
equivocally rejected the defendants’ arguments that 
none of the phase I findings were specific enough to 
be used to determine elements of individual claims. 

 The court noted that Florida’s class action rule 
contemplates that a class action can be maintained 
concerning particular issues, and it pointed to prece-
dent for trying common issues on a class-wide basis 
and then decertifying the class to allow individual 
trials on the remaining issues. Id. at 1268-69. It then 
turned to the question of using the phase I findings in 
lawsuits to be filed by individual class members. 

 The court determined that the finding of entitle-
ment to punitive damages could not apply because it 
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had been made prematurely. Id. at 1269. And the 
jury’s findings that the defendants had made fraud-
ulent misrepresentations and had intentionally in-
flicted emotional distress on the class members could 
not apply because they “involved highly individual-
ized determinations.” Id. But it determined that the 
remaining phase I findings were “common core find-
ings” that could be applied in each class member’s 
lawsuit. Id. at 1269. Accordingly, it ordered that these 
findings would have res judicata effect in the class 
members’ individual trials based on case law giving 
similar effect to liability findings made before other 
class actions were decertified. Id. at 1269-70. 

 A dissenting justice worried that this decision 
would be “harmful and confusing precedent.” Id. at 
1284 (Wells, J., concurring in part and dissenting in 
part). He presented a list of questions regarding 
issues that he predicted would cause problems in the 
individual trials such as how the common findings 
would be used. Id. And he worried that allowing sep-
arate juries to consider different aspects of the class 
members’ claims infringed on the defendants’ jury 
trial rights. Id. at 1285-86. 

 The majority discounted these concerns by noting 
that the “procedural posture of this case is unique 
and unlikely to be repeated” and that many of the 
dissent’s questions had been answered in the opinion. 
Id. at 1270 n.12. In rejecting the dissent’s suggestion 
that allowing new juries to apply the phase I findings 
would infringe on the defendants’ jury trial rights, the 
majority emphasized that the first jury had decided 



11 

“the liability issues common to all class members” 
and that the second jury would not have to re-
examine those findings in resolving the remaining 
individual issues like causation, damages, and com-
parative fault. Id. at 1270. The court approved the 
first jury’s determination of “issues common to all 
class members” because none of those issues involved 
individualized considerations. Id. at 1271. 

 The defendants moved for rehearing and argued 
that the supreme court had erred with regard to 
which findings should have res judicata effect. (App. 
99-112.) They made clear that they did not dispute 
the findings that cigarettes containing nicotine are 
addictive and can cause the subject diseases, but they 
argued that the other findings that had been ap-
proved were too “nonspecific” to be applied in indi-
vidual trials. (App. 102-111.) They made the same 
arguments they make here, claiming it was impossi-
ble to tell which brands or styles of cigarettes were 
subject to the jury’s findings. 

 In granting the motion in part and denying it in 
part, the supreme court clearly reevaluated its ruling 
with respect to each finding. It agreed with the de-
fendants that the conspiracy to commit misrepre-
sentation finding could not apply in individual trials, 
but it rejected their arguments as to the remaining 
findings. (App. 113-116.) 

 The defendants petitioned for certiorari rais- 
ing the same “due process” question presented here, 
and this Court promptly denied the petition. R.J. 
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Reynolds Tobacco Co. v. Engle, 552 U.S. 941 (2007). 
Petitioners now claim that this Court denied certi-
orari on the ground that the due process issue was 
not ripe for review (Pet. at 9), but that is pure specu-
lation. While the class did make this argument, it 
also argued that there was no possible due process 
problem, that the parties understood all along that 
the phase I findings would be used to establish the 
conduct elements of the class members’ claims, and 
that any lack of specificity in the wording of each 
finding was the product of the defendants’ litigation 
strategy. No. 06-1545, Br. in Opp’n at 12-17. 

 
B. Engle Progeny Litigation 

 In the individual “Engle progeny” lawsuits filed 
in state and federal courts within a year of the Engle 
decision, the defendants have consistently challenged 
the use of the approved common core findings and 
contended that they are essentially meaningless. 
They contend that the conduct findings7 can only be 
used to establish that at some point in time they each 
manufactured at least one indeterminate brand or 
style of cigarette that was unreasonably dangerous or 
negligently designed and that they each made some 

 
 7 Incredibly, the defendants suggest that they are making 
some kind of concession by admitting that class members can 
use the other findings that cigarettes containing nicotine are 
addictive and can cause various diseases. Finally giving up their 
conspiracy to conceal their knowledge of these now undisputed 
facts is hardly a concession. 
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statement at some point in time concealing some 
indeterminate aspect of the health risks of at least 
one brand or style of cigarette. 

 With an early exception that was promptly 
reversed on appeal,8 the defendants’ characterization 
of these findings has been resoundingly rejected. The 
lead case on this issue is R.J. Reynolds Tobacco Co. v. 
Martin, 53 So. 3d 1060 (Fla. Dist. Ct. App. 2010), cert. 
denied, 132 S. Ct. 1794 (2012). In that case, the 
appellate court emphasized that the Supreme Court 
of Florida had concluded that the findings were 
“common to all class members.” Id. at 1067. It con-
cluded that the Engle litigation had actually deter-
mined the conduct elements of all class members’ 
claim. Id. at 1067-69. It had no difficulty explaining 
what had been actually determined in Engle: 

The evidence supporting the strict liability 
finding showed the tobacco companies’ ciga-
rettes contain carcinogens, nitrosamines, 
and carbon dioxide, among other ingredients 
harmful to health which, when combined 
with the nicotine cigarettes also contain, 
make the product unreasonably dangerous. 

 
 8 A federal district judge accepted their argument in Brown 
v. R.J. Reynolds Tobacco Co., 576 F. Supp. 2d 1328 (M.D. Fla. 
2008). The Eleventh Circuit reversed and held that, under its 
view of Florida law (it did not address the due process issue), 
Engle class members could use the findings to the extent they 
could show to a “reasonably degree of certainty” from the Engle 
trial record that “the jury made the specific factual determina-
tion that is being asserted.” 611 F.3d 1324, 1335 (11th Cir. 2010). 



14 

The jury based its findings on the fraud by 
concealment and conspiracy claims on evi-
dence showing RJR and its co-conspirators 
agreed to conceal their own scientific re-
search results revealing that cigarettes cause 
cancer and other diseases and that the nico-
tine in tobacco is addictive. There also was 
evidence the defendants had taken on the 
duty to disclose by promising to share their 
research results with the public. The evi-
dence further showed that not only did the 
defendants conceal information about the 
dangers of smoking they also enticed people 
to keep smoking by creating a controversy 
over whether smoking indeed had deleteri-
ous health effects. And on the negligence 
claim, the jury determined the defendants 
owed all class members a duty to prevent in-
jury from cigarettes the defendants knew to 
be harmful, and they breached their duty by 
selling cigarettes dangerous to health with-
out taking reasonable measures to prevent 
injury to smokers. 

Id. at 1068 (citations omitted). 

 The same appellate court subsequently affirmed 
three other Engle progeny judgments by simply citing 
its Martin opinion. R.J. Reynolds Tobacco Co. v. Hall, 
70 So. 3d 642 (Fla. Dist. Ct. App. 2011); R.J. Reynolds 
Tobacco Co. v. Gray, 63 So. 3d 902 (Fla. Dist. Ct. App. 
2011); Liggett Group LLC v. Campbell, 60 So. 3d 1078 
(Fla. Dist. Ct. App. 2011). 



15 

 Despite the fact that the Engle trial court, the 
Supreme Court of Florida, and now the first state 
appellate court to address the issue in an Engle 
progeny case all made clear that the phase I findings 
actually determined these issues as to all class mem-
bers, RJR sought certiorari in Martin, Campbell, 
Hall, and Gray making the same due process claim 
raised here, which is based entirely on the false 
premise that no court had concluded that these issues 
were actually decided as to all class members. Nos. 
11-754, 11-755, 11-756, and 11-752.9 This Court 
promptly denied review in all four cases. Martin, 132 
S. Ct. 1794 (2012); Philip Morris USA Inc. v. Camp-
bell, 132 S. Ct. 1794 (2012); R.J. Reynolds Tobacco 
Co. v. Hall, 132 S. Ct. 1795 (2012); R.J. Reynolds 
Tobacco Co. Gray, 132 S. Ct. 1810 (2012). 

 Florida’s other intermediate appellate courts 
have followed Martin on this issue. Frazier v. Philip 
Morris USA, Inc., 89 So. 3d 937 (Fla. Dist. Ct. App. 
2012); Philip Morris USA, Inc. v. Douglas, 83 So. 3d 
1002 (Fla. Dist. Ct. App. 2012); R.J. Reynolds Tobacco 
Co. v. Brown, 70 So. 3d 707 (Fla. Dist. Ct. App. 2011). 
One of those courts certified the due process ques- 
tion to the Supreme Court of Florida, finding the 
question to be of great public importance because the 
issue arises in each Engle progeny case. Douglas, 83 
So. 3d at 1010-11. The supreme court conducted oral 

 
 9 Liggett and Philip Morris USA, Inc. filed a substantially 
similar petition in Campbell as well. No. 11-741. 
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argument in Douglas on September 6, 2012, but did 
not give any indication of when it would rule. 

 The district court presiding over the Engle prog-
eny claims pending in Florida’s federal courts has 
followed Martin and rejected the defendants’ due 
process claims after exhaustive analysis. Waggoner v. 
R.J. Reynolds Tobacco Co., 835 F. Supp. 2d 1244 
(M.D. Fla. 2011). The first appeal of an Engle progeny 
judgment in federal court recently reached the Elev-
enth Circuit where RJR is pressing its due process 
argument. Walker v. R.J. Reynolds Tobacco Co., No. 
12-13500-EE (11th Cir.). The plaintiff/appellee’s brief 
is not due until late November 2012. 

 
C. The Proceedings in This Case 

 Ms. Clay filed her Engle progeny lawsuit on 
behalf of her deceased mother’s estate and asserted 
claims against RJR and Liggett for strict liability, 
negligence, fraudulent concealment, and conspiracy 
to commit fraudulent concealment.  

 Her mother began smoking at age 14 in the late 
1950s. She began with a Liggett brand, but later 
switched to RJR brands and remained loyal to RJR 
the rest of her smoking history. She smoked a pack 
and a half to two packs a day and consumed over 2.5 
million doses of nicotine by the time she suffered a 
heart attack in 1987. After the doctors told her it was 
caused by smoking and she needed to stop, she tried 
to quit over thirty times without success until finally 
quitting for good in 1999. But by that time, she was 
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suffering from chronic obstructive pulmonary disease 
(“COPD”), which took her life in 2003. 

 This case was tried much like the Martin, Campbell, 
Hall, and Gray cases. The jury heard six days of tes-
timony during Ms. Clay’s case. The first four and a 
half days consisted of substantial expert testimony. 
Dr. Michael Cummings (research scientist at Roswell 
Park Cancer Institute, NY) and Dr. David Burns 
(physician, professor emeritus at the University of 
California, and author/editor of several U.S. Surgeon 
General reports on smoking and health) testified re-
garding the connection between smoking and COPD, 
the role of addiction and free choice in smoking cig-
arettes, historical marketing and advertising tech-
niques used by Petitioners, and efforts by Petitioners 
and their coconspirators to create unsupported doubt 
among the public of the dangers of smoking. Dr. Neal 
Benowitz (professor at the University of California) 
testified about the effect of addiction on a smoker’s 
behavior, the effect of nicotine on the brain, and the 
lack of knowledge that smokers in the 1940s, 50s, and 
60s had about the health risks and addictiveness of 
cigarettes containing nicotine. 

 During the last day and a half, the jury heard 
details about Ms. Clay’s mother’s life and smoking 
history from friends and family members. They also 
heard expert testimony about her health history and 
ultimate demise from COPD and about the economic 
and non-economic losses her death visited on her 
husband and children.  
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 The jury ultimately determined that Ms. Clay 
was a member of the Engle class, which required it to 
conclude that her mother was addicted to cigarettes 
containing nicotine and died as a result. Had it de-
termined that Ms. Clay had failed to prove this, it 
would have entered a defense verdict. 

 The jury determined that Ms. Clay was entitled 
to prevail on her conspiracy claim10 because it con-
cluded that RJR and Liggett’s agreement with the 
other defendants to conceal the dangers of smok- 
ing was a legal cause of her death. The jury was in-
structed that it could reach this finding only if Ms. 
Clay had proven that her mother died as a result of 
relying on statements by one or more members of the 
conspiracy that withheld “material information con-
cerning the health effects of cigarettes or their addic-
tive nature or both made at any time during or after 
December 1953.” 

 The jury also determined that Ms. Clay was en-
titled to prevail on her strict liability and negligence 
claims because it concluded that smoking cigarettes 
manufactured by both RJR and Liggett was a legal 
cause of her death. 

 On appeal, RJR and Liggett raised their due 
process argument, but only with regard to the strict 
liability findings based on their argument that it was 

 
 10 Ms. Clay’s non-conspiracy concealment claim was not 
submitted to the jury. 



19 

impossible to tell from the Engle verdict whether the 
cigarette brands smoked by Ms. Clay’s mother were 
defective. (Pet. App. 39a-42a.) They conceded that 
this argument was foreclosed by the appellate court’s 
earlier decision in Martin, but to preserve the issue, 
they explained why they believed Martin was wrong.  

 The appellate court summarily affirmed Ms. 
Clay’s judgment by simply citing its decision in 
Martin. Thus, the decision in this case is identical in 
all respects to the decisions in Campbell, Hall, and 
Gray, the three Martin companion cases where the 
Court denied certiorari last term. 

---------------------------------  --------------------------------- 
 

REASONS FOR DENYING THE PETITION 

 The same reasons that led the Court to deny 
certiorari last term in Martin, Campbell, Hall, and 
Gray should lead it to deny certiorari here. The issue 
is the same and nothing material has changed. The 
Court should not wait for a ruling in Douglas before 
denying certiorari because that would only unduly 
delay justice and encourage the Engle defendants to 
pursue dilatory tactics in this litigation to exploit 
unique features of Engle litigation. 

 
I. The Question Presented Still Does Not War-

rant This Court’s Review. 

 All of the reasons that led the Court to deny 
certiorari in Martin apply with equal force to this 
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petition. The Court also denied certiorari in Campbell, 
Hall, and Gray, which were identical summary opin-
ions citing Martin. Nothing material has changed 
since then, and the Court should deny certiorari 
here for the same reasons. The Martin and Campbell 
briefs in opposition are included in the appendix and 
those arguments need not be repeated in full here. 
But a few points bear emphasis. 

 
A. This Case Does Not Present the Ques-

tion Framed by Petitioners.  

 When stripped of its self-serving verbiage, the 
question presented in the petition is whether a par-
ty’s due process rights are violated when a trial court 
applies a preclusion doctrine to prohibit the party 
from contesting particular issues absent any deter-
mination that those issues were actually decided in 
prior litigation. 

 This case simply does not present that issue 
because the petition wrongly assumes that there has 
never been “any determination” that the Engle find-
ings actually apply to the claims of all class members. 
As the counterstatement of the case above demon-
strates, there have been many such determinations. 
The trial court, parties, and jury all knew both before 
and after trial that the findings were intended to 
apply to all class members regardless of the style or 
brand of cigarettes they smoked. While the defen-
dants argued on appeal in Engle that the findings 
were too ambiguous to be used in favor of each class 
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member, the Supreme Court of Florida unequivocally 
rejected that argument and explicitly determined 
that the findings resolved issues that were common 
to all class members. 

 In their brief below, Petitioners acknowledged 
that the Martin court upheld the application of the 
Engle findings because the Supreme Court of Florida 
had “characterized questions of the defendant’s con-
duct as ‘common issues.’ ” (Pet. App. 41a.) They ar-
gued that this characterization did not mean these 
issues were common to the entire class because class 
counsel had stated at some point during the Engle 
proceedings, “There are common issues, but not every 
common issue is common to one hundred percent of 
the class.” (Id.)  

 But this quote had nothing to do with the jury’s 
findings and was made well before there was any 
discussion of the verdict form. That the Engle litiga-
tion clearly involved some issues that were common 
only to certain class members11 does not suggest that 
none of the issues were common to the entire class. 
Both the supreme court in Engle and the appellate 
court in Martin made clear that the issues resolved 
by the approved Engle findings were not just common 
to some class members, but “common to all class 

 
 11 For example, the issue of whether smoking causes a par-
ticular form of cancer is only common to class members suffering 
from that kind of cancer. 
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members.” Engle, 945 So. 2d at 1270, 1271; Martin, 
53 So. 3d at 1067. 

 Thus, the only potential due process question 
that could be presented in this case would be whether 
Petitioners have a due process right in each case to 
relitigate the determination in Engle that the find-
ings applied to all class members. But Petitioners do 
not ask the Court to resolve that question, and be-
cause it was not briefed below, it is not preserved, in 
any event.  

 Moreover, Petitioners point to no case law for the 
proposition that once the appellate courts finally 
affirm that a judgment has determined a particular 
fact, a party may go behind that determination in a 
second lawsuit and argue that the fact had not really 
been determined after all. 

 Finally on this point, the real dispute between 
the parties is not one over any principle of law, but 
whether the Florida courts have correctly applied 
settled principles of law to the facts of these cases. As 
this Court’s Rule 10 makes clear, certiorari should 
rarely, if ever, be granted in these circumstances. 

 
B. Petitioners Offer No Colorable or Pre-

served Argument Challenging Ms. Clay’s 
Conspiracy Claim, Which Independently 
Supports Her Judgment. 

 Even if Petitioners’ arguments had any colorable 
merit, they cannot apply to Ms. Clay’s conspiracy 
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claim, which is an independent basis for her judg-
ment. Their arguments cannot apply to that claim for 
at least two reasons. 

 First, Petitioners only raised their due process 
argument below with regard to the strict liability 
claim and did not address the conspiracy claim at all. 
(Pet. App. 38a-42a.) Thus, that issue is not preserved 
for this Court’s review. 

 Second, Petitioners had good reason not to press 
the due process argument on the conspiracy claim 
because there was no evidence or argument offered 
during Engle phase I to suggest that the conspiracy 
among the Engle defendants was directed only to 
particular brands or styles of cigarettes. The evidence 
and argument presented in Engle demonstrates that 
the jury’s conspiracy finding necessarily was that the 
defendants engaged in a conspiracy to conceal the 
dangers of smoking generally and not just with 
respect to some particular style or brand. 

 Importantly, Petitioners consistently concede in 
Engle progeny litigation that the Engle conspiracy 
finding conclusively establishes that they conspired to 
conceal health information about their cigarettes. 
Under this concession, the Engle jury necessarily 
found that RJR and Liggett entered into an agree-
ment with the other Engle defendants to conceal the 
dangers of cigarettes and that some act was done 
pursuant to the conspiracy. See Raimi v. Furlong, 702 
So. 2d 1274, 1284 (Fla. Dist. Ct. App. 1997) (“A civil 
conspiracy requires: (a) an agreement between two 
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or more parties, (b) to do an unlawful act or to do a 
lawful act by unlawful means, (c) the doing of some 
overt act in pursuance of the conspiracy, and (d) dam-
age to plaintiff as a result of the acts done under the 
conspiracy.”). 

 The only remaining element of Ms. Clay’s con-
spiracy claim was “damage . . . as a result of the 
acts done under the conspiracy.” Id. at 1284. Under 
Florida law, all acts taken in furtherance of a con-
spiracy are imputed to all members of the conspiracy 
for liability purposes. Nicholson v. Kellin, 481 So. 2d 
931, 935 (Fla. Dist. Ct. App. 1985). Thus, the jury 
in Ms. Clay’s case was required to and did find that 
Ms. Clay’s death was legally caused by her reliance 
on statements by one or members of the conspiracy 
that withheld “material information concerning the 
health effects of cigarettes or their addictive nature or 
both made at any time during or after December 
1953.” 

 The jury in Ms. Clay’s case did not have to specu-
late about what acts the Engle jury might have found 
were taken in furtherance of the conspiracy. All it had 
to consider was whether some act in furtherance of 
the conspiracy – proven to its satisfaction in Ms. 
Clay’s trial – contributed to her mother’s death. Be-
cause there is no requirement in Florida law that 
every act taken in furtherance of a conspiracy must 
have injured the plaintiff, it simply does not matter 
whether the specific acts on which Ms. Clay’s jury 
relied in making this finding were acts that were 
proven to the satisfaction of the Engle phase I jury. 



25 

 Ms. Clay’s jury heard ample independent evi-
dence of specific messages disseminated by the vari-
ous conspirators that likely caused her to believe that 
the dangers of smoking had not been proven. Based 
solely on evidence presented in Ms. Clay’s trial, the 
jury concluded that her mother relied on these mes-
sages and either would never have started smoking or 
at least would have quit in time to avoid COPD if the 
conspirators had disclosed what Ms. Clay proved to 
this jury that they knew. 

 Thus, even if RJR were correct that its due 
process rights were violated regarding the product 
defect and negligence issues, any such error was 
harmless because it does not apply to the conspiracy 
finding. Under black-letter Florida law, where there 
is a reasonable probability that the result would have 
been the same absent an alleged error, the judgment 
must be affirmed. Fla. Stat. § 59.041 (2009); see also 
Chrysler v. Dep’t of Prof ’l Regulation, 627 So. 2d 31, 
34-35 (Fla. Dist. Ct. App. 1993) (holding that “the 
more appropriate test for an alleged violation of one’s 
due process rights to a fair hearing would appear to 
be the harmless error test generally applied in civil 
cases”). 
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C. The Class Never Suggested That It Was 
Not Seeking to Hold the Defendants 
Liable With Regard to All Brands and 
Styles of Cigarettes Containing Nicotine. 

 In its reply brief on certiorari in Martin, RJR 
responded to Ms. Martin’s assertion that the Engle 
findings applied to all cigarettes with nicotine manu-
factured by the defendants as follows: 

 Ms. Martin responds that the Engle find-
ings reached “all nicotine-containing ciga-
rettes sold during the time Mr. Martin was 
smoking.” In other words, she claims that 
the defect, negligence, concealment, and con-
spiracy findings in Engle applied to all ciga-
rettes sold between 1953 and 1995. But the 
Engle class expressly disavowed that it was 
attacking the sale of all cigarettes, as that 
unbounded theory would have been subject 
to the preemption argument that Congress 
had “foreclosed the removal of tobacco prod-
ucts from the market.” In any event, the 
First District did not rely on Ms. Martin’s 
broad view of the Engle findings, and that 
view flatly conflicts with the Engle record. 

No. 11-754, Reply Br. at 2 (citations omitted). This 
argument is disingenuous both with regard to the 
class arguments and the Martin decision. 

 First, RJR takes class counsel’s statements en-
tirely out of context. These statements were made 
in the class answer brief in Engle II. In the initial 
brief and contrary to the position they now take, the 
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defendants emphasized that the class claims were 
directed to all of the cigarettes they sold. (App. 118.) 
They argued that the claims were therefore pre-
empted under a theory that because the federal gov-
ernment has regulated the sale of cigarettes, states 
are somehow powerless to impose civil liability if 
cigarettes are determined to be unreasonably danger-
ous under state law. (App. 119-121.) 

 In the answer brief, the class responded that it 
had made clear all along that it was not seeking to 
impose liability for the mere sale of cigarettes, which 
are a legal product. (App. 123-124.) But the class did 
not in any way suggest that its claims only applied to 
some cigarettes and not others. To the contrary, it 
made clear that the claims applied to all cigarettes 
sold by these defendants because they had spent fifty 
years misrepresenting the risks of smoking. (App. 
123.) Thus, while cigarette retailers or even cigarette 
manufacturers who did not create false consumer ex-
pectations about their products might try to fashion 
an implied preemption argument based on the defen-
dants’ tenuous legal theory,12 preemption was clearly 
no defense to the claims against these defendants. 

 
 12 The defendants’ theory was based on this Court’s decision 
in FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 
(2000). (App. 120.) Most of the courts to address this theory have 
rejected the notion that FDA or any other authority can be read 
to require preemption of state law products liability claims. E.g., 
Smith v. Brown & Williamson Tobacco Corp., 275 S.W.3d 748 
(Mo. Ct. App. 2008); Phillip Morris USA, Inc. v. Arnitz, 933 
So. 2d 693 (Fla. Dist. Ct. App. 2006). 
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 In their reply brief, the defendants did not re-
spond to the class’s legal arguments and instead 
emphasized the fact that the class had argued that 
the defendants should be held liable with regard to 
all the cigarettes they manufactured.13 (App. 126-
127.) Thus, this exchange only demonstrates that the 
Engle findings apply to all class members regardless 
of the brands or styles they smoked. 

 Second, the appellate court’s decision in Martin 
could not have been any clearer that the Engle find-
ings are common to all class members regardless of 
the style or brand of cigarettes they smoked. While 
the court did note that Ms. Martin smoked some of 
the same brands of cigarettes as the class representa-
tives, it made clear that “[t]he evidence supporting 
the strict liability finding showed the tobacco compa-
nies’ cigarettes contain carcinogens, nitrosamines, 
and carbon dioxide, among other ingredients harmful 
to health which, when combined with the nicotine cig-
arettes also contain, make the product unreasonably 

 
 13 In their brief in the Supreme Court of Florida, the defen-
dants acknowledged that the Engle II appellate court did not 
rule on their preemption argument, but they did not ask the su-
preme court to do so. Having abandoned this argument, they did 
not raise it in their certiorari petition in this Court following 
Engle. Thus, this defense is barred by the res judicata effect of 
the Engle findings.  
 In any event, Petitioners did not raise this issue below and 
have not sought to present any preemption question in their pe-
tition. Accordingly, this argument is relevant only as further 
demonstration that the defendants well knew that the Engle 
findings applied to all the defendants’ cigarettes. 
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dangerous.” Martin, 53 So. 3d at 1060. And its hold-
ing, of course, was that the findings apply to all class 
members, with no limitation on the brands they 
smoked. Accordingly, like nearly every other court to 
consider the issue, the Martin court clearly did share 
“Ms. Martin’s broad view of the Engle findings.” 

 
D. The Question Framed by the Petition 

Is Not Certworthy Because, Even If It 
Were Presented in Engle Progeny Cases, 
It Is Important Only to the Engle Liti-
gants. 

 Finally, certiorari is not warranted because the 
Engle litigation is sui generis and has no nation-wide 
impact. As the Supreme Court of Florida itself made 
clear, the “procedural posture of this case is unique 
and unlikely to be repeated.” Engle, 945 So. 2d at 
1270 n.12. Thus, the question presented only applies 
to the litigants, which is a powerful reason to deny 
certiorari. See generally Rice v. Sioux City Mem’l Park 
Cemetery, 349 U.S. 70, 74 (1955) (noting the im-
portance of only granting certiorari in cases involving 
principles that are “of importance to the public, as 
distinguished from that of the parties” (internal 
citation omitted)). 

 As the former CEO of Philip Morris, David 
Bernick, just bragged publicly, the class actions 
against the industry “essentially all failed” and Engle 
is the “only one that actually went anywhere. . . . It’s 
messy, but it’s under control.” Roger Parloff, David 
Boies on How to Get a Headstrong CEO to Listen 
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(Sept. 19, 2012), available at http://features.blogs. 
fortune.cnn.com/2012/09/19/david-boies-david-bernick/ 
(last visited October 16, 2012). Similarly, a leading 
securities analyst who follows the tobacco industry 
has predicted that it is unlikely this Court will grant 
certiorari on the due process issue in part because the 
question “doesn’t necessarily have broad legal im-
portance/relevance.” David J. Adelman et al., Morgan 
Stanley & Co. LLC, Engle Appeal to US Supreme 
Court: Low Odds of Review 1 (Dec. 28, 2011) (copy 
available upon request).  

 In short, the question presented does not merit 
this Court’s review, and in any event, the factual 
predicate of Petitioners’ due process question – that 
there has never been a determination that the Engle 
findings actually adjudicated the conduct elements of 
all class members regardless of the brand or style of 
cigarette they smoke – is fiction. The Court was right 
to deny certiorari in Martin, Campbell, Hall, and 
Gray, and it should do the same in this case. 

 
II. The Court Should Not Hold This Case Pend-

ing the Decision in Douglas. 

 Petitioners ask this Court to hold their petition 
pending the Supreme Court of Florida’s decision in 
Douglas. The Court should reject this argument for 
several reasons. 

 First, given that court’s clear holding in Engle 
that the approved findings resolved issues that were 
common to all class members, it is unlikely that court 
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will suddenly reverse itself. But even if it does, 
that should not impact this Court’s decision whether 
to grant certiorari or not. Even if the decision in 
Douglas could support an argument that the judg-
ment in this case should be set aside, that is an issue 
for the merits, not whether the case is certworthy 
in the first place. 

 Second, the decision in Douglas will have no 
bearing on the ultimate resolution of this case. As 
explained above, whatever merit Petitioners’ due 
process argument possibly could have to the other 
claims, it cannot apply to Engle conspiracy claims. 
Mr. Douglas chose not to pursue the conspiracy and 
concealment claims, Douglas, 83 So. 3d at 1003, so 
the supreme court will only be addressing the due 
process argument as it relates to the strict liability 
and negligence claims. Because Ms. Clay’s judgment 
does not depend on either claim, Douglas can have no 
impact on this case. 

 Third, Petitioners offer a faulty predicate for 
their argument that this petition might become more 
certworthy after Douglas. They suggest that the 
respondents in Martin, Campbell, Hall, and Gray had 
opposed certiorari simply on the ground that the due 
process issue was not yet ripe for this Court’s review 
because the Supreme Court of Florida had not ad-
dressed it since Engle. (Pet. at 11.) 

 But the respondents in Martin, Campbell, Hall, 
and Gray demonstrated, as has Ms. Clay, that the 
question these defendants seek to present is not and 
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never will be certworthy. True, they did note that if 
the Court disagreed and were ever inclined to take up 
the issue, it should wait until the Eleventh Circuit 
addresses the issue. But they did not suggest it would 
be appropriate just because the Supreme Court of 
Florida might address the issue. Indeed, the due 
process issue will never merit this Court’s review 
unless and until the Eleventh Circuit issues a ruling 
conflicting with a decision of the Supreme Court of 
Florida. Otherwise, there is no conflict and no reason 
for this Court to devote its limited resources to this 
issue. 

 Lest Petitioners seize on this last argument in 
their reply brief to argue that the Court should hold 
the petition pending the Eleventh Circuit’s decision in 
the Walker case, Ms. Clay points out that the decision 
in that case is extremely unlikely to be reached before 
the end of this Court’s term. Moreover, because only a 
decision in favor of the defense in Walker would make 
this issue certworthy, the remote possibility that the 
Eleventh Circuit will reject the sound analysis of 
nearly every other court to address the issue is no 
reason to delay Ms. Clay’s ability to collect her judg-
ment in this case. 

 That raises one last point of which this Court 
should be aware in considering whether to delay 
resolution of this case. After many years of class and 
then individual litigation involving multiple appeals 
to all levels, including a substantial individual trial in 
which a jury concluded that her mother died as a 
direct result of Petitioners and their coconspirators 
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concealing what they knew about the dangers of 
smoking, Ms. Clay has obtained a fair judgment 
awarding damages to her father, herself, and her sib-
lings. That judgment has been affirmed by the high-
est Florida appellate court with jurisdiction, and she 
should be able to enjoy the hard-fought benefits of 
this litigation and begin to experience some closure 
on the death of her mother. But unlike nearly every 
other kind of case, her judgment is stayed by opera-
tion of law pending this Court’s review. 

 A judgment in any other civil case in Florida is 
enforceable regardless of whether a bond is posted 
once it has been affirmed on plenary appeal. The only 
way a defendant can obtain a stay beyond that level 
is to demonstrate that a higher court is likely to grant 
review and reverse. State ex rel. Price v. McCord, 380 
So. 2d 1037, 1039 (Fla. 1980). But the Engle defen-
dants are the beneficiary of a unique Florida statute 
that provides them, and only them, with the right to 
stay a judgment pending this Court’s review simply 
by posting a supersedeas bond. Fla. Stat. § 569.23(3) 
(2012). And the bond required under this special 
statute is less than the judgment. Id. In this case, for 
example, Petitioners have delayed payment of the 
more than $21 million judgment by posting a bond for 
less than two-thirds that amount. 

 Especially in tobacco litigation, where the de-
fendants are known for a history of trying to deter 
litigation by making it as expensive, time-consuming, 
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and frustrating as possible for their adversaries,14 this 
Court should not countenance further delays.  

 Another unique feature about Engle litigation is 
that the vast majority of class members are either 
smokers or survivors of smokers who began smoking 
in the 1940s and 1950s. As a result, the plaintiffs 
tend to be old and often in poor health. Even the sur-
vivors in most cases are dying off. The more these de-
fendants can draw out this litigation, the more likely 
they will ultimately win through a war of attrition. 
See Starling v. R.J. Reynolds Tobacco Co., 845 
F. Supp. 2d 1215, 1231 n.19 (M.D. Fla. 2011) (noting 
that the tobacco defendants “are well aware that 
Engle Smokers are dying at a fairly constant rate and 
it is likely that in the coming years, most of the Engle 
progeny cases will be brought by the Engle Smokers’ 
personal representatives”); King v. Font Corp., 612 
So. 2d 662, 664 (Fla. Dist. Ct. App. 1993) (holding 

 
 14 It is well documented that RJR seeks to make cases 
against it “extremely burdensome and expensive for plaintiffs’ 
lawyers.” Smith v. R.J. Reynolds Tobacco Co., 630 A.2d 820, 826 
n.7 (N.J. Super. Ct. App. Div. 1993) (quoting memo written by 
attorney for R.J. Reynolds that concluded by “paraphras[ing] 
General Patton”: “the way we won these cases was not by spend-
ing all of Reynolds’ money, but by making that other son of a 
bitch spend all his”). Similarly, the CEO of RJR’s parent com-
pany recently bragged at a shareholder meeting that RJR has 
been “successful” in two-thirds of the Engle progeny trials be-
cause they consider not only defense verdicts, but also mistrials 
to be “successes.” Edward L. Sweda, Jr., Reynolds American Inc. 
in 2012, The Public Health Advocacy Institute (June 11, 2012) 
(copy available on request). 
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that under Florida law a wrongful death action is 
extinguished except as to the narrow issue of eco-
nomic damages for lost support and services where 
the survivors die before final judgment is entered). 
Even if only 5,000 of the more than 8,000 original 
Engle progeny lawsuits were to go to trial, it will take 
over 250 years to try them all at the current pace. 
http://info.courtroomview.com/engle-verdict-tracker/ (last 
visited October 18, 2012). 

 One of the survivors in this case is Teddy Clay, 
the decedent’s widower. He is now 78 years old. The 
longer this litigation is drawn out, the less likely he 
will receive any compensation for his loss in his 
lifetime. Indeed, Petitioners have already drawn this 
litigation out far too long based on claims that some 
future opinion in another case might vindicate them.  

 The trial court entered judgment in this case over 
two years ago on September 20, 2010. The appellate 
court affirmed that judgment on January 25, 2012, 
but Petitioners have extended this case by (1) obtain-
ing a first extension of the time to seek rehearing 
over Ms. Clay’s objection (App. 128), (2) obtaining a 
second extension so they could make an argument 
about another state court decision decided the day 
before their motion for rehearing was due (App. 129-
132), (3) asking the appellate court to either delay its 
mandate or amend its opinion to add a citation to 
another decision to allow Petitioners to further delay 
this case pending review of that decision in the Su-
preme Court of Florida (App. 133-141), and (4) after 
their motion for rehearing was denied obtaining the 
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maximum sixty-day extension from this Court to file 
their petition for certiorari, only to file a petition that 
is essentially a cut and paste version of what they 
filed in Martin, Campbell, Hall, and Gray except for 
the new request to hold the petition indefinitely while 
we wait for a decision in Douglas. It is time for this 
case to end. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, the petition for writ of 
certiorari should be promptly denied. 
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