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REPLY BRIEF FOR PETITIONH)

The petition for certiorari raises thg
whether it violates due process to precludg

of disputed factual questions absent any
tion that a prior jury actually decided
tions. The Florida courts have said no,
there is sufficient evidence from which a jt
ably could have decided the disputed que
R.J. Reynolds Tobacco Co. v. Martin, 53 S
1067-68 (Fla. Dist Ct. App. 2010); Pet. A
plying Martin). As explained in the petiti
tered-down preclusion standard, used in t

d

gtions.

question
litigation

fetermina-

ose ques-

iso long as

Yy reason-
See
. 3d 1060,
bp. 2a (ap-

, this wa-
ousands of

Engle progeny cases in Florida, is so probl

bmatic and

of such great real-world impact as to W:}rrant this

Court’s review.

The brief in opposition is remarkable

lo what it

does not say. The petition demonstrated t at the ac-

tually-decided requirement of issue preclugion is con-

stitutionally mandated under this Court’s

correctly stated the governing “principle of|§

22)—from which it follows that the Floridal
routinely applying a constitutionally
standard. Respondent contends only tha
does not implicate that principle.

. ecision in
Fayerweather v. Ritch, 195 U.S. 267 (1904), and un-
der a centuries-long, unbroken common-lp

standing. Pet. 16-22. Respondent does ‘

courts are
erroneous
this case

The petition explained, however, why

this case,

and Zngle progeny cases generally, do implicate that

principle. For each of the Fngle jury’

tortious-

conduct findings, the generality of the question put to

the jury, combined with the range of disti
tive allegations made by the Engle class,

t alterna-
yake it im-




possible to determine which specifi¢ allegations the
Engle jury actually decided. Pet. 447. For example,
although the Engle jury found thati each defendant
“place[d] cigarettes on the market thit were defective
and unreasonably dangerous” (Pet. App. 224a-25a), it
is impossible to determine whether jthat defect find-
ing extends to all cigarettes, or only to filtered ciga-
rettes, or unfiltered cigarettes, or light cigarettes, or
to cigarettes with various ingredient§—to name but a

few of the allegations raised by the
Pet. 4. It is thus also impossible to
er the Engle jury actually decided

ticular brands or types of cigaretted

individual plaintiff were defective.

 Engle plaintiffs.
termine wheth-
rhether the par-
smoked by any
Accordingly, un-

der the legal rule conceded by Respo
due process to preclude litigation of]
ment of liability.

hdent, it violates
that critical ele-

Respondent does not even attemyt a refutation of
our record-based showing that the Angle class raised
numerous alternative allegations pf defect, negli-
gence, and concealment, many of which applied only
to certain brands or types of cigare n es. Indeed, Re-
spondent concedes that “it is true tht some evidence
supported various additional prod ct defect, negli-
gence, and fraud theories that were §nly applicable to
particular styles or brands of cigardttes, such as fil-
tered and ‘light’ cigarettes.” Opp. § (emphasis add-
ed). That alone establishes that the decision below
squarely implicates the question ptesented. If the
Engle defect, negligence, and concalment findings
rested on allegations about light cigarettes, for ex-
ample, those findings could not possbly establish an-
ything relevant about the nonglight cigarettes
smoked by Janie Mae Clay, and it ould thus violate
due process to preclude litigation ¢

3f whether those

e——



cigarettes were defective, negligently depigned, or
fraudulently sold.

Respondent offers only token oppositipn to our
demonstration that the question presented warrants
review, and that the petition should be held pending
the Florida Supreme Court’s imminent decision in
Douglas.

I Engle Progeny Cases Squarely %aise The

Question Whether Due Process Bays Preclu-
sion Of Issues That May Not Have( Been De-
cided By Any Jury

Despite Respondent’s admission, she aggues that
the Engle findings must have rested on 4llegations
applicable to a/l brands and types of cigarpttes. Re-
spondent’s various attempts to unravel her own criti-
cal concession about the Fngle findings dnd record
are unavailing.

Respondent first reasons that the Eng,

- findings
must apply to all cigarettes because the A

hundred percent of the class.”). Florida c ss-action
laW makes this clear. See, e.g., Sosa v. Sa
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tending that allegations about filtered|cigarettes ap-
ply to smokers of unfiltered cigarettef, that allega-
tions about light cigarettes apply to smokers of non-
light cigarettes, or that allegations abdut youth mar-
keting in the 1970s and 1980s apply |to individuals
born in the 1930s or 1940s.

Without any record citation, Respohdent next as-
~ gserts that “everyone present during the phase I trial
understood” that the Engle findings egcompassed al/
brands or types of 01garettes sold by he defendants.

Opp. 7. That assertion is false. The qlass itself pre-
sented evidence and argument on yarious brand-

specific, type-specific, and time-speck ific allegations
about cigarettes. Pet. 4-6. Moreover, the trial court,

in denying the defendants’ directed- ‘erdlct motion,

found legally “sufficient evidence” to
of the brand-specific or type-specific lallegations in-
volving filtered cigarettes, ammoni. ed cigarettes,
and the like. Pet. App. 156a. Finally, while defend-
ants did seek “nothing short of compldte vindication”
(Opp. 6), that means only that they ddfended against
each of the class’s alternative alle ations.  Thus,
while a defense verdict would have refjuired the jury
to reject each of the alternative allegations, a verdict
for the class required the jury to accept only one.

|

Respondent suggests that the Flprida Supreme
Court in Engle itself determined wha 4 the Engle jury
had actually decided for purposes of isue preclusion.
Opp. 8-11. In fact, the opinion givek no indication
whatever that the court reviewed the %,E'ng]e trial rec-
ord to determine what the jury had a ctually decided.
Moreover, that question was not even presented:
plaintiffs sought reinstatement of thg original class
certification, and defendants sought affirmance of the




intermediate appellate court’s decision tp decertify
the class in its entirety. See Engle v. Liggett Group,
Inc., 945 So. 2d 1246, 1256-58 (Fla. 2006); The due-
process question arose only after the Fjorida Su-
preme Court adopted sua sponte what itcharacter-
ized as the “pragmatic solution” of decerfifying the
class but retaining certain findings for usé in subse-
quent individual progeny cases. See id ;t 1269-70.

tiffs sought to give the findings preclusiv
progeny cases. Pet. 8-9. ‘

Respondent next argues that the Martj court de-
termined that the Engle findings actually pncompass
all brands and types of cigarettes sold by v e defend-
ants. Opp. 13-14. But the court in Martif expressly
refused to engage in that inquiry; it sq r rely held
that progeny plaintiffs do not need to “txpt out the
class action trial transcript to prove appljcability of
the Phase I findings” to their claims. Ma#tin, 53 So.
3d at 1067. Moreover, Martin held that, for preclu-
sion purposes, “the evidentiary foundatign for the
Phase I jury’s findings” was established irj the order
denying the Engle defendants’ motion forfa directed
verdict. Id. at 1068. That order did not|determine
which of the alternative allegations the Fngle jury
had actually decided against the defendants. To the
contrary, it merely determined that severl of those
allegations reasonably could have beeh decided
against the defendants—the Florida standhrd for di-
rected-verdict motions. See, e.g., Howell v. Winkle,
866 So. 2d 192, 195 (Fla. 1st DCA 2004). Rhther than
providing a legitimate basis for preclusidn, the di-
rected-verdict order does just the opposite: it confirms
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that preclusion cannot constitutional
se the Engle findings could
“many” alternative alleghtions applicable

ly becau
any of the
to “some” but not all cigarettes.
existence of
gally sufficient evidence merely

possibility of ascertaining which of

were actually decided.

Respon
characterization of thes
ingly rejected” (Opp. 13) even by
have addressed the issue. Opp.

could be farther from the truth:

federal courts are divided on the
in the petition, n

alternative allegations

dent further suggests thal
e findings

one of them adppts

y apply, precise-
have rested on
Petf App. 156a. The
supported by le-
gerscores the im-
those allegations

un

“he defendants’
as been resound-
. federal courts to
n.8, 16. Nothing
while the Florida
ral question raised
Respondent’s

th
13

]e

characterization of the Engle findipgs as encompass-

ing all brands and types of cigare

federal district courts have held
findings to establish ele

tes. Indeed, two
t using the Engle

thy

i

ments of yrogeny claims vio-

lates due process, precisely becauge “it is impossible

to determine the precise issues ded
R.J. Rexnolds Tobacco Co.,
8, 1346 (M.D.
USA, 2004

Phase I jury.” Brown v.
576 F. Supp. 2d 132
Burr v. Philip Morris,
66228 at *1-*2 (M.D. Fla. Aug.

Brown). Respondent’s assertion
Circuit “reversed”’ those holdings
is false. Instead, that court agre
that, to establish any factual isgue through preclu-
Engle progeny plaintiffs muz

sonable degree of certainty’ that
d in [their]]

sion,

ijssue was determine
the “entire trial record.” Brown

bacco Co., 611 F.3d 1324, 1335 (]
The panel exH

tion omitted).

tded by the [Engle]

IK1a. 2008); see also
U.S. Dist. LEXIS
3, 2008) (adopting
that the Eleventh
bn appeal (Opp. 13)
ed with defendants

[
r

L+ “show with a ‘rea-
the specific factual
favor,” considering
., R.J. Reynolds To-
1th Cir. 2010) (cita-
ressed considerable
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skepticism that any plaintiff could satisly this re-
quirement. See id. at 1336 n.1 (Anderson, {J., concur-
ring) (“The generality of the Phase I findi

And it specifically reserved the question wk
then-settled requirement of Florida precjusion law
was also mandated by due process. See 1d.jat 1334.

Finally, Respondent suggests that Whkggoner v.
R.J. Reynolds Tobacco Co., 835 F. Supg. 2d 1244
(M.D. Fla. 2011), is consistent with Petitigners’ view
of due process, but inconsistent with our yiew about
the Engle findings and record. Opp. 16. dJust the op-
posite is true. As to due process, the Wag?ﬁner court
held that issue preclusion may constitufionally be
applied even to factual questions not shoyn to have
been actually decided by the prior jury. | See id. at
1267-77. As noted above, even Respondent cannot
bring herself to defend that position.! jAs to the

1 Waggoner's reasoning is in fact indefensible. Figst, Waggoner
attempted to limit this Court’s decision in Fayerweather to its
facts (see 835 F. Supp. 2d at 1268), even though ayerweather
expressly establishes a general requirement for issge preclusion.
See 195 U.S. at 307; Pet. 17-18. Second, Waggoker dismissed
traditional practice as entirely irrelevant to due prgcess (see 835
F. Supp. 2d at 1270), even though this Court rdpeatedly has
held that it is the “touchstone” of due process. SeefHonda Motor
Co. v. Oberg, 512 U.S. 415, 430 (1994); Pet. 19-20 Third, Wag-
goner held that arbitrarily establishing some elemgnts of claims
is just fine, so long as defendants are allowed tofcontest other
elements. See 835 F. Supp. 2d at 1272. In contrakt, this Court
has held that defendants have a due-process righft to “present
every available defense.” Philip Morris USA v. WVilliams, 549
U.S. 346, 353 (2007) (citation omitted). Fourth, Waggoner held
that defendants had an “opportunity to be heard” ih Engle itself.




Engle findings, Waggoner, using the strict-liability
claim as an example, expressly Freed with defend-
g

ants that “the Engle class did rjot pursue a single
theory of defect, but rather allegéd a number of dis-
crete design defects” covering some but not all ciga-
rettes. 835 F. Supp. 2d at 1263.

IL The Conspiracy Claim Doeg Not Independently
Support The Judgment

Respondent argues that the §question presented
does not affect her conspiracy claim, which inde-
pendently supports the judgmeng. These arguments
are also wrong. ‘

Respondent asserts that Petifioners below raised
their due-process argument onl with regard to the
strict-liability claim. Opp. 23. That is a pure fabrica-
tion, as even a quick skim of the ‘brief below will con-
firm. Among other things, Peti gioners identified the
defect, negligence, concealment, @ nd conspiracy find-
ings as the subject of their dye-process argument
(Pet. App. 18a-19a); identified t e defect, negligence,
concealment, and conspiracy indtructions as wrongly
establishing elements of claims (Pet. App. 21a-22a);
argued that the trial court hadj erred in refusing to
ask the jury whether they had Fengaged in any tor-
tious conduct that injured Mrs. Clay” (Pet. App. 392)
(emphasis added); and argued fat length that Mar-
tin—which by its terms applieg to claims for strict
liability, negligence, concealment, and conspiracy, see

53 So. 2d at 1069—was wrong tp hold the Engle find-

See 835 F. Supp. 2d at 1276. That mpy be so, but it is still im-
possible to determine what specificnﬁlegations the Engle jury
resolved against them.




ings establish “the conduct elements’ ol all class
members’ claims” (Pet. App. 39a (emphdsis added
and citation omitted)).

Without citing the Engle trial record, Hespondent
next asserts that “no evidence” in Engle would sup-
port a conspiracy finding limited to certain brands or
types of cigarettes. Opp. 23. But as showr} in the pe-
tition (Pet. 5-6), the class made various § Iternative
brand-specific and type-specific allegatiops of con-
cealment, which included allegations of ofy certed as
well as unilateral activity. E.g., Pet. Ap f. 718a (al-
leged concerted concealment of facts abou - light ciga-
rettes); Pet. App. 764a (same). Moreover ' the Engle
trial court, in denying defendants’ dire ed-verdict
motion as to the conspiracy claim, found 14

doally suffi-
cient evidence to support the allegation that certain
smokers had been harmed by “industryfwide lies”
about “light’ cigarettes.” Pet. App. 385a.f Whatever
the merits of that allegation, it has no posgible appl-
cation to individuals, like Janie Clay, who smoked
only non-light cigarettes.

Respondent argues that, because the Engle find-
ings establish the existence of some cof spiracy, a
progeny jury need only determine whethe b the plain-
tiff suffered harm from “some act in furherance of

the conspiracy.” Opp. 24. But without an idea as to

Engle jury, and thus no idea as to the 4
conspiracy, the progeny jury cannot pos 8ibly deter-
mine what acts were done “in furtheranc _’ of it. For
example, if the Engle conspiracy finding r¢sted on the
theory that defendants jointly concealed the possibil-
ity that light cigarettes may not be safet than non-
light cigarettes, then no failure to displose infor-
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mation about non-light cigarettes wou

1d be done “in

furtherance” of the conspiracy. Moreover, the jury in

this case was not asked to determine

 for itself the

scope of any conspiracy; rather, it wa$ instructed to

take the conspiracy found in Engle as

a given. Pet.

App. 677a, 684a-85a. For that reasony Respondent’s

further contention that her jury “heal
pendent evidence” of conspiracy (Opp
side the point.

id ample inde-
25-26) 1s be-

III. The Question Presented Is Cert

Apart from the two extended d
dressed above, Respondent offers on
ments against certiorari.

yorthy

tractions ad-
y token argu-

4

|

Respondent contends that “nothin
changed” since this Court denied certi
and its companion cases. Opp. 19. T

The Fifth District Court of Appeal re;

the same due-process argument raise
tified the question as one of “great pu
warranting review by the Florida
R.J. Reynolds Tobacco Co. v. Koballa,
(Fla. 5th DCA Oct. 26, 2012) (slip op.
App. 2a. Now, each of the five distri

material has
rari in Martin
at is incorrect.
ently rejected
here, but cer-
ic importance”
preme Court.

No. 5D11-2914

at 1-2). Reply

bt courts of ap-

peal has resolved the due-process question; two of

them have certified the question as oy
lic importance; and a third has expr
givings about the constitutionality of i
id; Pet. 10. Moreover, since certiorar|
Martin, the Florida Supreme Court h

|

e of great pub-

elsed grave mis-

s holding. See
was denied in
s agreed to re-

view the due-process question in Doug]as, established

a highly-expedited briefing and arg
and now stands poised to resolve that
11-12. Those developments substa

ent schedule,
question. Pet.
1ally undercut

the contention, made at length in the coordinated
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briefs in opposition filed in Martin and its

cases, that review by this Court would be p

companion
emature.

Respondent further argues that the due-process

question has no general significance becau
Opp. 29. But

only Engle progeny cases.
thousands of such cases, with adverse ju
ready exceeding $300 million. Pet. 23.

arises in each of them. Opp. 1. Those co

more than justify certiorari.

The petition explained why the Court,

granting this petition outright, can and sh¢

for Douglas.
unconvincing.

Respondent’s contrary argy

e it affects
there are
loments al-

ments are

First, Respondent predicts that a revershl in Doug-

las is unlikely. Opp. 30-31. Even if so, an

affirmance

in Douglas would squarely tee up the que-process

question and remove the possibility that

he Florida

Supreme Court would moot the issue by ryling in Pe-

titioners’ favor.

Second, Respondent notes that the
Douglas prevailed only on claims for str
and negligence. Opp. 31. That is corr
due-process question before the Florid
Court applies to all Engle progeny claims,
plained above, there is no record-based
treat the concealment and conspiracy claij
ferently from the strict-liability or negliger

Third, Respondent argues that the due]
sue “will never merit this Court’s review
split of authority between the Florida Sup
and the Eleventh Circuit. However, if

laintiff in
ct liability
t, but the
| Supreme
land, as ex-
reason to
ms any dif-
ce claims.

process is-
” absent a

reme Court
he Florida
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Supreme Court agrees with the dgfendants, this
Court would only need to GVR in lightj of its decision.
Pet. 26. And if that court agrees witly plaintiffs, the
conflict between its decision and Faygrweather, and
the recurring nature of the question pgesented, would
more than justify review. See S. Ct. Rule 10(c) (certi-
orari appropriate where “a state court | . . has decided
an important federal question in a way that conflicts
with relevant decisions of this Court”).f

CONCLUSION

The petition should be held pendihg the Florida
Supreme Court’s decision in Douglaq and then dis-
posed of as appropriate in light of that decision.

Respectfully submitted,
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