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STATEMENT OF THE CASE
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The Miranda warnings are perhaps the most
well-known rights provided an accused. The person in
custody must, prior to interrogation,
be warned prior to any questions that he has
the right to remain silent, that anything he
says can be used against him in a court of
law, that he has the right to the presence of
an attorney and that if he cannot afford an
attorney, one will be appointed for him prior
to any questions if he so desires.

CONSTITUTION, STATUTES AND RULES:
U.S. Const., Amend. V
U.S. Sup. Ct. Rule 10
N.M. Const., Art. II, §§ 14 & 18
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Miranda u. Arizona, 384 U.S. 436, 479 (1966).
The Court further explained:
Opportunity to exercise these rights must be
afforded to him throughout the interrogation.
After such warnings have been given, and
such opportunity afforded him, the individual may knowingly and intelligently waive
these rights and agree to answer questions
or make a statement. But unless and until
such warnings and waiver are demonstrated
by the prosecution at trial, no evidence obtained as a result of interrogation can be
used against him.

Id.

At issue is whether rights which are perfunctorily
read to a suspect in a garbled, rapid manner amounts
to a non-reading of the Miranda warnings.
Basic to whether Respondent received adequate
Miranda warnings, is whether the New Mexico Supreme Court considered the issue as framed by Petitioner. Respondent maintains that the issue was not
adequately preserved. Preserving the record in state
courts has been recognized by this Court. In Ellis u.
Dixon, 349 U.S. 458, 75 S. Ct. 850 (1955), this Court
considered whether regulations adopted by a school
board were unconstitutionally vague, but held that
this issue was not raised in the -state court proceeding
and the question was therefore not appropriate for
review by this Court. The writ of certiorari in Dixon
was dismissed as improvidently granted.
At oral argument before the New Mexico Supreme Court, the Petitioner attempted to re-frame
the issue as stated in the question it presents to the
Court; that is, whether a suspect is entitled to an
instruction that he or she has the right to stop talking in order to establish an implied waiver. In spite of
the State's repeated attempts to focus on an issue not
adequately preserved below, the New Mexico Supreme Court stated the issue thus:
Defendant filed a motion to suppress her
statement from the night of the incident,
claiming that she had not knowingly and
voluntarily waived her right to remain silent
during the interview. Defendant claimed that
the Detective "read the warnings to [her]

from a card so quickly as to be almost unintelligible (entire reading approximately 17
seconds) and totally garbled the last advice
to [her] that 'you do not have to talk to me,
but if you do. you have the right to stop talking at any time.'" [App. 3, 115; App. 2, 11].
Other than using the final sentence as an example of the difficulty in understanding the rights as
read, there is no indication that either the trial court
or the New Mexico Supreme Court was inordinately
focused on the last sentence or that it considered the
sentence to be a right afforded by Miranda. It is true
that the court held that the Respondent did not
understand that she had a right to cease answering
questions at any time [pg. 6-7], but that was not
central to either the trial court's holding or the New
Mexico Supreme Court's holding.
The New Mexico Court recognized that although
the Hobbs, New Mexico Police Department provides a
standardized form for initialing each right, the detective preferred to use his pocket card to read Ms.
Herring her rights. [App. 2, 11; App. 3, 13]. Respondent has always maintained that because the detective elected to use his card, he cannot now complain
of the last sentence. The detective used a card which
included the right to stop talking.1

The Order Suppressing Statement from the trial court

recognized that the local police department provided a written
Advice of Rights form, which set out the standard Miranda
warnings in a structured format, that there is no department
(Continued on following page)
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Centering its analysis on the conduct of the detective, the New Mexico Court turned to New Mexico
caselaw to explain, In assessing the totality of the
circumstances, we look at factors such as "the mental
and physical condition, background, experience, and
conduct of the accused, as well as the conduct of the
police, in determining whether the State has successfully carried its burden in demonstrating the knowing
and voluntary waiver," indulging in every reasonable
presumption against waiver. State v. Martinez, 1999NMSC-018, ^14, 127 N.M. 207, 979 R2d 718 (quoting
Miranda v. Arizona, 384 U.S. 436 (1966)). [App. 6,
18].
Finding that the State had not met its burden
and by applying the Martinez standard supra, the
New Mexico Supreme Court observed that it was
"apparent from the video that Defendant was both
mentally and physically distraught from the time she
entered the police station." [App. 7, *J9]. Ms. Herring
waited in a video-wired interrogation room. [App. 7,
19]. There was no showing that Ms. Herring was
aware that she was being videotaped. During the 38
minutes she waited in the interrogation room, Ms.
Herring was seen rocking, praying and pleading,
"Please God, let my baby be OK." [App. 7, f 9]. Ms.
Herring could also be seen leaving the interrogation
room five times, repeatedly asking how long she had
policy that the detective use the written form and that the detective stated he never used the form, preferring instead to use
his card. [App. 3, \\3, 4, 5].

to wait and when could she get back to her baby.
[App. 7, 19]. While waiting, she threw up in a trash
can and as noted by the Court, when she was finally
told that her son had died, she broke down, sobbing.
[pg. 12].
There are some discrepancies in the Petitioner's
statement of facts. The Petitioner states the interview
lasted 4 hours, [pg. 2]. The Supreme Court Order
observed the interview lasted almost 5 hours. [App. 3,
f3].
Disregarding the waiver of rights issue, the
Petitioner boldly claims, without any proof whatsoever, that neither the district court nor the New
Mexico Supreme Court watched the video after the
advice of rights, [pg. 3]. This is contrary to the opinion, written by Chief Justice Maes which states:
"Each Justice reviewed the DVD recording of Defendant's custodial interview the night of the incident."
[App. 6, f[9]. The Petitioner provides no evidence in
support of its charge against the justices of the New
Mexico Supreme Court.
As indicated, the Petitioner claimed the Defense
focused on the last sentence of the card, [pg. 5], but
nothing in the argument before the trial court supports this claim. See Ellis v. Dixon, 349 U.S. 458
(1955) (issue not raised in state court may be inappropriate for review).
In yet another unpreserved argument, Dixon,
the Petitioner implies that because Ms. Herring did
not ask questions during the 17-second reading of
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Miranda, but she subsequently did ask questions
when she ultimately provided a statement to the detective, that she must have understood the reading of
her rights in spite of the garbled manner in which
they were given, [pg. 7]. This claim is addressed for
the first time before this Court, the Petitioner seeking
review of an argument not made below. The only
issue addressed by either New Mexico court was the
manner in which the Miranda rights were read to
Ms. Herring and the State did not suggest that the
New Mexico Supreme Court should have reviewed
the video further and addressed the discussion thereafter the Miranda warnings, [pg. 8].

This Court recognizes the independence of States
in enforcing the Federal Constitution, as interwoven
with their own state codes. In Duncan v. Tennessee,
405 U.S. 127 (1972), certiorari was granted to consider whether double jeopardy was violated when the
State re-prosecuted a case, which was dismissed,
since the evidence indicated that a rifle was used in
the commission of a crime and the indictment referenced a pistol. This Court dismissed the Writ, holding
that the questions were so interrelated with the rules
of criminal pleading peculiar to the state of Tennessee, that the Writ was improvidently granted. As with
Duncan, the New Mexico Supreme Court considered
the New Mexico Constitution in holding that Respondent's Miranda warnings were not waived and
this Court should apply the principles of Duncan in
denying the Writ.

Additionally, the New Mexico Supreme Court's
decision was factually based on the New Mexico Constitution and cases in support of same. The New
Mexico Constitution affords greater protection than
the Federal Constitution and constitutional claims
are first analyzed under the interstitial analysis.
State v. Gomez, 1997-NMSC-006, ^22-23, 122 N.M.
777, 932 P.2d 1. Under the interstitial approach, the
Court asks first whether the right being asserted is
protected under the Federal Constitution. If it is,
then the Court need not address the state constitution. If it is not, then the state constitution is examined. Id. at 119. The New Mexico Supreme Court
relied on its caselaw addressing Miranda, but if there
is a doubt about interpretation of its constitution, the
Court applies Gomez. See also N.M. Const., Art. II,
§§ 14 & 18.

Respondent recognizes that review on a writ of
certiorari is not a matter of right, but of judicial
discretion. A petition for a writ of certiorari will be
granted only for compelling reasons. Some considerations for the Court to consider certiorari includes
whether " . . . (c) a state court of last resort has decided an important question of federal law that has
not been, but should be, settled by this Court, or has
decided an important federal question in a way that
conflicts with relevant decisions of this Court. . . . A
petition for a writ of certiorari is rarely granted when
the asserted error consists of erroneous factual findings or the misapplication of a properly stated law."
U.S. Sup. Ct. Rule 10.
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The Petition for Certiorari should be denied as it
suggests a record not raised in the trial court; it
claims that the trial court's holding and N.M. Supreme Court's affirmance was directed toward the
last sentence in the rights when they were not; and it
raises no new issue not previously addressed by this
Court.

ARGUMENT IN SUPPORT
OF DENYING THE PETITION
I.

In Claiming that the State Court Focused
on a Singular Warning of the Right to Discontinue Questioning at Any Time, the State
Misrepresents the Argument and Holding of
the New Mexico Supreme Court, Which was
the Rapid, Garbled Manner in Which the
Detective Read Ms. Herring her Rights,
Making it Impossible for Anyone to Understand them.

The New Mexico Supreme Court distinguished
between the detective's slow introduction of himself
and his actual reading of rights, "Unlike the slow and
unhurried pace in which Detective initially talked to
Defendant, Detective read Defendant's rights in a
hurried and garbled manner." [App. 7, 110]. The
Petitioner does not dispute that the detective gave
the Miranda warnings in approximately 17 seconds
and that the rights were rapidly given. [App. 3, 15;
pg. 7]. The State similarly does not dispute that at
the suppression hearing, the detective "read the same

rights at a slightly slower pace - approximately 3
seconds slower." [App. 7, 110]. Although in its Petition, the State focuses solely on the last sentence of
the warnings as given by the detective: "You can
decide at any time to exercise these rights and not
answer any questions or make any statements," [pg.
5], this issue was neither preserved by the State
before the trial court, nor specifically addressed by
the New Mexico Supreme Court. As framed by the
Petitioner, one might think that the New Mexico
Supreme Court based its ruling on the inaudible last
sentence of the warnings on the card preferred by the
detective, [pg. 13, 14]. In fact, the record does not
support the Petitioner's claim that "[t]he state court
based its ruling on perceived deficiencies in the
detective's advice to Respondent that she had the
right to stop talking at any time . . . " [pg. 13-14]. It is
unsupported that the New Mexico Supreme Court's
holding was based on the last sentence of the warnings. [App. 1-9].
The trial court based its holding on the manner
in which the rights were read to Ms. Herring, specifically noting: "Detective read Defendant's rights in a
hurried and garbled manner. Additionally, while
testifying at the suppression hearing, Detective read
the same rights at a slightly slower pace, approximately three second slower than when he read them
to Defendant during the interview." [App. 7,110]. The
New Mexico Supreme Court followed this analysis
when deciding this case.
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At the trial court level, the parties debated only
whether the detective's advice was completely garbled
and neither the State nor the Defense focused on the
final sentence - "You have the right to stop talking at
any time" as being surplusage. The only attention
paid to the last sentence was due to the fact that the
rights were read so rapidly, resulting in the trial
court having to listen three times to the advice of
rights in order to understand them, as the stenographer was unable to correctly transcribe the final
sentence. [App. 4, fl6, 5, 9 relying on 1[8 of the Order].

Duckworth v. Eagan, 492 U.S. 195, 203 (1989) (quoting Prysock, 453 U.S., at 361).

Miranda rights do not have to be read in any
particular order, and they do not have to precisely
match the language of the Miranda decision, as long
as they are adequately and fully conveyed. California
v. Prysock, 453 U.S. 355 (1981). A hasty reading of
the rights does not adequately and fully convey
the rights. The New Mexico Supreme Court stated:
"Because we indulge in every presumption against
waiver, we agree with the district judge that Detective read Defendant her rights in a garbled manner.
It appears as if Detective merely wanted to get the
'legal technicality' out of the way, rather than ensuring that Defendant understood her rights." [App. 8,
111]. This treatment of the reading of rights as a
meaningless technicality is precisely why Miranda
requires adequate and full conveyance, regardless of
the order in which they are given. "The inquiry is
simply whether the warnings reasonably 'conve[y] to
[a suspect] his rights as required by Miranda.'"

II.

The Purpose of Miranda is to Ensure the
Accused Understands her Rights; Merely
Reciting them to the Suspect is Not Supported by Law.

The purpose behind issuing Miranda warnings is
to ensure that the accused understands her constitutional rights, especially the right to remain silent and
the right to counsel. Davis v. United States, 512 U.S.
452, 460 (1994). This Court has "made clear that in
order to determine whether a defendant voluntarily,
knowingly, and intelligently has waived his Miranda
rights, a court analyzing the question must consider
two distinct components: First, the relinquishment of
the right must have been voluntary in the sense that
it was the product of a free and deliberate choice
rather than intimidation, coercion, or deception.
Second, the waiver must have been made with a full
awareness of both the nature of the right being
abandoned and the consequences of the decision to
abandon it." Colorado v. Spring, 479 U.S. 564 (1987)
(quoting Fare v. Michael C., 442 U.S. 707, 725 (1979));
see also Moran v. Burbine, 475 U.S. 412, 421 (1986).
Even if the Petitioner's issue had been addressed and
argued below, the second requirement under the law
is that Respondent understands those rights, a burden the State did not meet.
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The Petitioner suggests that this Court should
clarify its opinion in Berghuis v. Thompkins, 130
S. Ct. 2250 (2010) and "hold that the failure to advise
a suspect of the right to cease answering questions
during the course of the interrogation is irrelevant to
an express or implied waiver of rights that occurs at
the outset of the interrogations." [pg. 15]. This would
eviscerate Miranda. Miranda is clear and Thompkins
needs no clarification. The manner in which the
warnings were issued to the defendant in Thompkins
was not considered.

Miranda does not become a meaningless exercise in
convicting an accused, but retains its function of ensuring that confessions are knowing and voluntary.

As a murder suspect, Mr. Thompkins was advised of his Miranda rights and interrogated over a 3
hour period, during which time he remained mostly
silent. At no time did Mr. Thompkins indicate he wanted to rely on his right to remain silent, nor that he did
not want to talk to the police or have the presence of an
attorney. When law enforcement changed their approach during their questioning in order to "appeal to
his conscience and religious beliefs," Mr. Thompkins
admitted shooting the victim. There was no issue of
the manner in which the rights were given the defendant in Thompkins.
In Thompkins, this Court said that it is not
enough to "say" you understand. The making of an
uncoerced statement after receiving Miranda warnings is still insufficient to demonstrate a valid waiver
of Miranda rights. The State must make the additional showing that the accused understood these
rights. Thompkins, 130 S. Ct. at 2260. Thompkins
is perfectly clear and appropriately ensures that

Ms. Herring did acknowledge that she understood
her rights, [pg. 13]. However, that alone does not
meet the State's burden. In Thompkins, 130 S. Ct.
at 2260, this Court explained:
If the State establishes that a Miranda
warning was given and the accused made an
uncoerced statement, this showing, standing
alone, is insufficient to demonstrate a valid
waiver of Miranda rights. The prosecution
must make the additional showing that the
accused understood these rights. Where the
prosecution shows that a Miranda warning
was given and that it was understood by the
accused, an accused's uncoerced statement
establishes an implied waiver of the right to
remain silent.
130 S. Ct. at 2261-62.
This Court in Thompkins considered the position
of a suspect who understood his right to remain silent
under Miranda v. Arizona; who was aware he had the
right to remain silent, who did not explicitly invoke or
waive the right and eventually provided a statement.
There was no issue regarding the manner in which
the rights were read.
The totality of the circumstances supports that
the State did not meet its burden. Thompkins does
not address the manner in which the rights are given
and therefore, no clarification is necessary. The New
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Mexico Supreme Court reached the correct determination and certiorari should be denied.

whether the State has successfully carried its burden
in demonstrating a knowing and voluntary waiver."
[App. 6, ?8], In explaining its analysis, the New
Mexico Supreme Court Justices noted that each reviewed the DVD recording of Respondent's custodial
interview, observing both the conduct of the Respondent and the Detective's garbled reading of the rights.
[App. 6-7, TO-10].

III. The State did not Meet its Burden of Demonstrating the Respondent's Knowing, Voluntary Waiver Under the Totality of the
Circumstances.
In Miranda v. Arizona, 384 U.S. 436 (1966), this
Court held that a suspect's waiver of the Fifth
Amendment privilege against self-incrimination is
valid only if it is made voluntarily, knowingly, and
intelligently. Id., at 444. "Only if the totality of the
circumstances surrounding the interrogation reveals
both an uncoerced choice and the requisite level of
comprehension may a court properly conclude that
the Miranda rights have been waived." Moran v.
Burbine, 475 U.S. 412 (1986). "If the individual
indicates in any manner, at any time prior to or
during questioning, that he wishes to remain silent,
the interrogation must cease." Miranda, 384 U.S. at
473-74. Implicit in the legal analysis is that the right
in the first instance belongs to the suspect and must
be waived. It does not belong to the issuing authority
to be granted or not as the' authority sees fit (or
deems expedient).
The New Mexico Supreme Court considered the
totality of the circumstances to address whether
Respondent's waiver was valid, addressing all factors
such as "the mental and physical condition, background, experience and conduct of the accused, as
well as the conduct of the police in determining

Regardless of the Petitioner's claim that the last
warning asking whether she understood the rights
was or is necessary, under a totality of the circumstances, the New Mexico Supreme Court correctly
considered all factors and held that Respondent's
rights were violated.
IV. This Court has Held that Miranda Requires
an Understanding of Rights Prior to Waiving them and Allows State Courts Flexibility in Issuing Miranda in Accordance with
their Circumstances.
This Court has repeatedly stated that Miranda
warnings are prophylactic and can evolve and change
over time. See Mark A. Godsey, Reformulating the
Miranda Warnings in Light of Contemporary Law
and Understandings, 90 MlNN. L. REV. 781, 782
(2006). It is not unreasonable to add clarifying language to the Miranda warnings. But if law enforcement decides to deviate from or add to Miranda
warnings, issuance is subject to the same requirements of comprehensibility and audibility.
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In ensuring the accused does understand her
rights, in states bordering Mexico, including Texas,
New Mexico, Arizona, and California, suspects who
are not United States citizens are given an additional
warning, in accordance with the Vienna Convention
on Consular Relations: "If you are not a United States
citizen, you may contact your country's consulate
prior to any questioning." Medellin v. Texas, 552 U.S.
491 (2008).

It is not unreasonable to include language questioning whether the suspect understands the rights,
since the additional language simply helps satisfy the
State's burden of proving waiver.

California, Texas,
North Carolina, South
ton and Pennsylvania
tions to comply with
Consular Relations:

New York, Florida, Illinois,
Carolina, Virginia, Washingalso add the following questhe Vienna Convention on
_;

Question 1: Do you understand each of these
rights I have explained to you?
Question 2: Having these rights in mind, do
you wish to talk to us now?

See Vienna Convention on Consular Relations, art.
36(1)0)), Apr. 24, 1963, 21 U.S.T. 77, 100-101; http://
mitreaty. un.org/iWtexts/instrurnents/english/conventions/
9_2_1963.pdf. An affirmative answer to both of the
above questions waives the rights. If the suspect responds "no" to the first question, the officer is required to re-read the Miranda warning, while saying
"no" to the second question invokes the right at that
moment; in either case the interviewing officer or
officers cannot question the suspect until the rights
are waived.

V.

Although the Local Police Department Provided Standardized Forms, Which Provided
Space for Initialing Each Right, the Detective Elected to Use a Miranda Wallet Card,
which Did not Address an Individualized
Reading of the Right or for Initials Afterward.

The issue in the case at bar is not whether the
final sentence in the advice of rights is required, but
whether the entire warnings, when rattled off in such
a fashion that they are not clear are valid to support
finding of waiver. Respondent maintains now, as she
did before the New Mexico Supreme Court, that they
are not. Certainly there was evidence that the entire
reading, especially the last line in the standardized
card was difficult to understand, but the trial court's
order and the New Mexico Supreme Court's analysis
was based on the manner in which all of the warnings
were entered. One cannot execute a waiver of anything if one does not fully understand what he or she
is waiving.
Miranda rights do not have to be read in any
particular order, and they do not have to precisely
match the language of the Miranda decision, as long
as they are adequately and fully conveyed. California
v. Prysock, 453 U.S. 355 (1981). The Petitioner avoids
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the fact that it did not meet its burden in ensuring
that the rights were adequately conveyed.
The Hobbs Police Department provides an advice
of rights form, which provides" a space for a suspect's
initials. [RP 193; CD 2/21/10, 9:21:42-9:21:58]. The
form includes the following language: "You do not
have to talk to me, but if you do, you have the right to
stop talking at any time." [Exhibit A, RP 188].
The detective elected not to use the advice of
rights form and instead read from a standardized
Miranda warning card. [State's Exhibit 1]. The card
mirrors those requirements on the Hobbs Police
Department advice of rights form, including allowing
a suspect to suspend questioning. The advice of rights
form also provides a line for initialing the suspect's
understanding of that right. The initialized line is
required after the reading of each right - something
that even the Detective acknowledged at the suppression hearing would ensure understanding.
The final line, which the Petitioner contends is
fatal to Respondent's argument only ensures that the
suspect does, in fact understand that she has the
right to cease questioning and exercise her rights at
any time. In Duckworth v. Eagan, 492 U.S. 195, 203
(1989), the Court explained the FBI's use of standardized Miranda warnings, including the final advice
that a suspect may stop answering at any time were
sufficient.
In United States v, Tilhnan, 963 F.2d 137, 141-42
(6th Cir. 1992), the court supported the notion of a
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uniform Miranda card, stating that "[w]e join with
the Ninth Circuit in recommending such an approach
as this reduces the chances for error, assists a police
officer in the performance of his duties, and protects
the rights of innocent citizens as well as those accused," referencing United States v, Noti, 731 F.2d
610, 615 (9th Cir. 1984) (finding that Miranda cards
would ensure uniformity).
Mere technical compliance with Miranda is insufficient.
VI. Issuing the Rights in a Garbled Manner
does not Support the State's Obligation to
Ensure that the Suspect Understands her
Rights.

At least one case from a lower court has addressed the garbled reading of rights, although, not in
a mumbled, speed reading sense as in this case. In
Doody v. Schriro,
F.3d , 2010 WL 653441 (9th
Cir. Feb. 25, 2010), detectives arrested a 17-year-old
boy and questioned him overnight for 12 hours. At
issue was whether the Miranda warnings provided to
Doody were defective because the detective downplayed the warnings' significance, deviated from an
accurate reading of the Miranda waiver form, and expressly misinformed the defendant regarding his right
to counsel. In advising Mr. Doody of his Miranda
rights, the detective deviated significantly from the
form when informing the defendant of his right to
counsel, stating:

20
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Okay, and the next one states that you have
the right to have an attorney present prior to
and during questioning, and what that
means [sic] that if you want one, you're allowed to have a lawyer here before and during you know my questions to you, okay. And
then an attorney is a lawyer who will speak
for you and help you concerning the crime or
any kind of offense that ah we might think
that you or somebody else is involved in, if
you were involved in it, okay. Again, it [sic]
not necessarily mean that you are involved,
but if you were, then that's what that would
apply to okay.

waived her rights because Detective, who
had before him an accused mother, anxious
and distraught to know the status of her
child, proceeded to rapidly recite Defendant's
rights to her, thereby failing to effectively
communicate the potential ramifications of
her waiver. Accordingly, Defendant did not
make a knowing, voluntary, and intelligent
waiver.

The Ninth Circuit reversed Mr. Doody's conviction, holding that the Miranda warnings given the
boy comprised 12 pages of transcript; were "long and
garbled," "the Miranda advisements he was given
were inadequate and that [Doody's] confession was
involuntary." The Detective in the case at bar, quickly
mumbled the rights, in such a fashion that one must
stop the recording several times to determine if each
right was read. In this case, the detective's reading
took 17 seconds to complete - even less if the explanation of rights excludes the right to cease questioning.

CONCLUSION
Looking at the totality of the circumstances,
the State did not meet its burden of making
a prima facie case that Defendant knowingly

[N.M. Supreme Court, App. 8, II12]. The issue of the
difficulty in understanding the last question, "Do you
understand each of these rights I have explained to
you?" was not even a footnote in the overall decision
of the New Mexico Court.
The Petition is neither supported by the record
nor caselaw and it should be denied.
Respectfully submitted,
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