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QUESTIONS PRESENTED 

 

1. Does J ust ice Brandeis’ opin ion  in  Turner v. 

Un ited S tates , 248 U.S. 354 (1919) suppor t  the 

concept  of t r iba l sovereign  immunity or  shou ld   

tha t  acciden ta l doctr ine, quest ioned in  K iowa 

Tribe of Ok lahom a v. Manufacturing 

Technologies, Inc., 523 U.S. 751 (1998), be 

revised and disca rded, a t  least  in  the con text  

of t r iba l a lcoholic beverage commercia l 

act ivit ies?    

 

2. Do Tit le 18 U.S.C. § 1161 an d Rice v . Rehner, 

463 U.S. 713 (1983), exclude t r iba l a lcoholic 

beverage endeavors from sovereign  immunity 

protect ion?  

 

3. Does t r iba l sovereign  immunity preclude a  

su it  aga inst  an  Indian  Tr ibe which  has 

obta ined a  sta te liquor license and has 

opera ted an  a lcoholic beverage facility 

pu rsuan t  to tha t  liquor  license and in  the 

process has viola ted sta te law subject ing a  

license holder  to liability? 
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PETITION FOR A WRIT OF CERTIORARI 

 

Pet it ioner  J ohn  V. Furry pet it ions th is Cour t  to 

gran t  cer t iora r i and address the impor tan t  

quest ions ra ised regarding the applica t ion  of the 

doctr ine of t r iba l sovereign  immunity.  

 

OPINIONS BELOW 

 

The Opinion  of the Eleven th  Circu it  Cour t  of 

Appea ls is repor ted as J ohn  V. Furry  v. Miccosuk ee 

Tribe of Indians, et  al., 685 F.3d 1224 (11th  Cir . 

2012). The decision  of the Un ited Sta tes Dist r ict  

Cour t  for  the Sou thern  Dist r ict  of Flor ida  is 

repor ted a t  2011 WL 2747666 (S.D. Fla. 2011). 

Both  decisions a re a t  Appendix 1a  and 27a , 

respect ively.  

 

JURISDICTION  

 

The Eleven th  Circu it  Cour t  of Appea ls en tered 

its decision  on  J une 29, 2012. The Eleven th Circu it  

Cour t  of Appea ls had ju r isdict ion  over  Pet it ioner’s  

appea l pu rsuan t  to 28 U.S.C. § 1291. J u r isdict ion  

in  th is Cour t  is invoked pursuan t  to 28 U.S.C. § 

1254(1). 
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STATUTORY PROVISIONS INVOLVED  

 

18 U.S.C. § 1161 provides: 

 

The provision s of sect ions 1154, 1156, 3113, 3488, 

and 3669, of th is t it le sha ll not  apply with in  any 

a rea  tha t  is not  Indian coun try, nor  to any act  or  

t ransact ion  with in  any a rea  of Indian  coun try 

provided such act  or  t ransact ion is in  conformity 

both  with  the laws of the Sta te in  wh ich  such  act  or  

t ransact ion  occurs and with  an  ordinance du ly 

adopted by the t r ibe having ju r isdict ion  over  such  

a rea  of Indian  coun try, cer t ified by the Secreta ry of 

the In ter ior , and published in  the Federa l Register .  

 

 

25 U.S.C. § 1747(b)(2)(A) provides:  

 

The laws of Flor ida rela t ing to a lcoholic beverages 

(chapters 561, 562, 563, 564 and 565, Flor ida 

Sta tu tes), gambling (chapter  849, Flor ida  Sta tu tes) 

sa le of ciga ret tes (chapter  210, Flor ida  Sta tu tes), 

and their  successor  laws, shall have the same force 

and effect  within  said  t ransfer red lands as they 

have elsewhere with in  the Sta te and the Sta te sha ll 

have ju r isdict ion  over  sa id offenses commit ted 

elsewhere with in  the Sta te. 

 

Flor ida  Sta tu te § 285.16(2) provides: 

 

The civil and cr imina l laws of Flor ida  sha ll obta in 

on  a ll Indian  reserva t ions in  th is sta te and sha ll be 

en forced in  the same manner  as elsewhere than 

tha t  sta te. 
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STATEMENT OF THE CASE  

I. FACTUAL BACKGROUND 

 

 The Cour t  of Appea ls sta temen t  of the facts 

in  th is case is accura te and succinct . Because the 

Compla in t  was dismissed, the Dist r ict  Cour t  and 

the Cour t  of Appea ls accepted as t rue the facts 

a lleged in  the Compla in t  with  its a t tached exh ibits. 

The Cour t  of Appea ls wrote:  

 

 On  the n igh t  of J anuary 20, 2009, and in to 

the ea r ly morn ing hours of J anuary 21, 

Ta t iana  Furry was a t  the Miccosukee Resor t  

& Gaming, a  gambling and resor t  facility in  

Miami-Dade Coun ty owned and opera ted by 

the t r iba l defendan ts. Miccosukee Resor t  & 

Gaming a lso includes several ba rs and 

restau ran ts tha t  sell or  serve a lcoholic 

beverages on  the premises. Pursuan t  to 18 

U.S.C. § 1161, the t r iba l defendan ts applied 

for  and received a  license from the Sta te of 

Flor ida  Depar tmen t  of Business a nd 

Professiona l Regu la t ion , Division  of Alcoholic 

Beverages & Tobacco to sell and fu rnish  

a lcohol.  

 

 According to the compla in t , the t r iba l 

defendan ts and their  employees “fu rnished 

Ta t iana  [Furry] with  a  substan t ia l amoun t  of 

a lcoholic beverages.” They did so “despite 

knowing tha t  she was habitually addicted to 

the use of any or  all alcoholic beverages.” The 

defendan ts knew of Ms. Furry’s habitua l 

addict ion  to a lcohol because, pr ior  to the n igh t  
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in  quest ion , they “had served Ta t iana a  

substan t ia l amoun t  of a lcohol on  mult iple 

occasions on  their  premises.” At  some poin t  in  

the ea r ly morn ing hours of J anuary 21, 

employees of the defendan ts witnessed Ms. 

Furry get  in  her  ca r  and leave the premises 

“in  an  obviously in toxica ted condit ion .”  

 

 A shor t  t ime la ter , Ms. Furry was involved 

in  a head-on collision  with another  veh icle on 

U.S. Rou te 41 (the Tamiami Tra il). Ms. Fu rry 

was killed as a  resu lt  of the collision . After  the 

acciden t , Ms. Furry’s blood a lcohol level was 

measured a t  .32, fou r  t imes Flor ida ’s lega l 

limit  of .08.  

 

 On  December  17, 2010, Ms. Furry’s fa ther , 

J ohn  Furry, filed an eigh t -coun t  compla in t  in  

the Un ited Sta tes Dist r ict  Cour t  for  the 

Sou thern  Dist r ict  of Flor ida , a lleging 

viola t ions of 18 U.S.C. § 1161 and Flor ida ’s 

dram shop act , codified a t  Fla . Sta t . § 

768.1254, a s well a s va r ious sta te law 

negligence cla ims. The Miccosukee Tribe 

answered by filing a  motion  to dismiss, 

con tending, among other  th ings, tha t  the 

dist r ict  cour t  lacked subject  mat ter  

ju r isdict ion  due to t r iba l sovereign  immunity. 

After  fu ll br iefing, the dist r ict  cour t  en tered 

an  order  dismissing Furry’s compla in t  based 

on  a  lack of subject  mat ter  ju r isdict ion 

because the Miccosukee Tr ibe was immune 

from su it .  

 

App. 3a  (footnotes omit ted).  
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II. PROCEEDINGS BELOW 

 

On  appeal, the Eleven th  Circu it  canvassed 

th is Cour t’s decisions regarding t r ibal sovereign 

immunity, recogn izing the Cour t’s concerns abou t  

the an teceden ts of the doctr ine and the rea sons “to 

doubt  the wisdom of perpetua t ing the doctr ine.” 

App. 8a. However , given  this Cour t’s conclusion  in  

Kiowa Tribe of Ok lahom a v. Manufacturing 

Technologies, Inc., 523 U.S. 751 (1998), that  “ [t ]he 

capacity of the legisla t ive Branch  to address the 

issue by comprehensive legisla t ion  counsels some 

cau t ion  by us in  th is a rea ” (id. a t  759), the Cour t  of 

Appea ls, understandably, defer red to Kiowa’s  

cau t ious approach  to the concerns abou t  t r iba l 

immunity:  

 

We share these concerns abou t  the broad 

scope of t r iba l sovereign immunity, bu t  a t  the 

end of the day, notwithstanding the Supreme 

Cour t’s reserva t ions abou t  the tenuous or igins 

of the t r iba l immunity doctr ine and the 

wisdom of the doctr ine’s cu rren t  breadth  (both  

poin ts tha t  Furry emphasizes heavily), the 

Cour t  cou ld not  have been  clea rer  abou t  

placing the ba ll in  Congress’ cour t  going 

forward: “[W]e decline to revisit  ou r  case law 

and choose to defer  to congress.” Id . [cit ing 

Kiowa] a t  760.  

 

App. 10a .  

 

 Then  the cour t  below concluded tha t  the 

Tr ibe’s a rguments were unava iling; tha t  Tit le 18 

U.S.C. § 1161, wh ich  au thor ized sta te regu la t ion  of 

t r iba l liquor  t ransact ions, and the Rice v. Rehner, 
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463 U.S. 713 (1983) sta temen t  tha t  “‘there is no 

t radit ion  of sovereign  immunity tha t  favors the 

Indians [in  liquor  t ransact ions]’” and tha t  the 

“‘Sta te has a n  unquest ionable in terest  in  the liquor 

t ra ffic tha t  occurs with in its borders’” [463 U.S. a t  

724-725] “is not  su fficien t  to cast  a side a  t r ibe’s 

immunity.” The Cour t  of Appea ls cited Kiowa for  

its conclusion . App. 14a .  

 

 The cour t  below concluded tha t  18 U.S.C. § 

1161 did not  demonstra te an  “unmistakably clea r” 

in ten t ion  to subject  the Indian  Tr ibes to pr iva te 

su its (id . a t  17a), and rejected an  Oklahoma 

Supreme Cour t  decision  tha t  read § 1161 and Rice 

v. Rehner in  a  way tha t  came to the opposite 

conclusion . Id . a t  20a , n . 7.  

 

 F ina lly, the cour t  below rejected the 

con ten t ion  tha t  the Miccosukee Tr ibe waived its 

sovereign  immunity and subjected itself to liability 

under  Flor ida ’s Dram Shop Act  by applying for  and 

receiving a  sta te liquor  license. App 21-24a.  

 

*** 

 Th is Pet it ion  seeks review of tha t  decision  

for  the reasons tha t  a re set  for th  below.  

 

REASONS FOR GRANTING THE PETITION  

 

1. Th is case presen ts an  impor tan t  bu t  

unanswered quest ion  abou t  the con t inued need  for , 

and ava ilability of the doctr ine of t r iba l sovereign 

immunity, especia lly in  the con text  of t r iba l sta te-

licensed a lcohol beverage sa les. 
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  The “reasons to doubt  the wisdom of 

perpetua t ing the doctr ine [of t r iba l sovereign 

immunity]” voiced by the Cour t  in  Kiowa, 523 U.S. 

a t  758, have mu lt iplied grea t ly since tha t  1998 

decision . Indian  Tr iba l Gaming produced $26.5 

billion  in  revenues in  2010. See Repor t  of Na t iona l 

Indian Gaming Commission  (NIGC), Gaming 

Revenue Repor ts, 2010 Repor t , available at  

h t tp:www.n igc.gov/Gaming_Revenue_Repor ts.a spx. 

The admonit ion  tha t  “[i]n  ou r  independen t  and 

mobile society, however , t r iba l immunity extends 

beyond wha t  is needed to safeguard t r iba l self 

governance. This is eviden t  when  t r ibes take pa r t  

in  the Na t ion ’s commerce” (id .), is especia lly apt 

now. The passage of t ime since Kiowa has not 

provided any basis for  fa iling to address the doubts 

expressed in  Kiowa: “In  th is economic con text , 

immunity can  harm those who a re unaware tha t  

they a re dea ling with  a t r ibe, who do not  know of 

t r iba l immunity, or  who have no choice in  the 

mat ter , a s in  the case of tor t  vict ims.” Id . a t  758; 

see a lso id . a t  766 (Stevens, J . dissen t ing) (broad 

applica t ion  of t r iba l immunity “unjust” and 

“especia lly so with  respect  to tor t  vict ims who have 

no oppor tun ity to negot ia te for  a  waiver  of 

sovereign  immunity”).  

 

  In  addit ion , the fact  tha t  the Cour t  has 

recogn ized tha t  t r ibal sovereign  immunity is an 

acciden ta l ou tgrowth  of J ust ice Brandeis’ opin ion  in  

Turner v. Un ited S tates , 248 U.S. 354 (1919) and 

“is bu t  a  slender  reed for  suppor t ing the pr inciple of 

t r iba l sovereign  immunity” and tha t  la ter  cases, 

with  lit t le ana lysis simply “reitera ted the doctr ine” 

(id . a t  757), bu t t resses the need for  accept ing 

review. A pr inciple of law which lacks a  firm 
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founda t ion  and which  crea tes an  un just  ha rm to 

unaware pa trons of t r iba l businesses ca lls ou t  for 

considera t ion  by the Cour t . Review shou ld  be 

gran ted.  

 

 2. A second reason  for  gran t ing cer t iora r i is 

tha t  th is case presen ts an  impor ta n t  bu t  

unanswered quest ion  of t r iba l sovereign  immunity 

in  the con text  of Tit le 18 U.S.C. § 1161, wh ich  

manda tes, on  the one hand, tha t  t r iba l a lcoholic 

beverage act ivit ies must  be “in  conformity with  the 

laws of the Sta te in  wh ich  such  act  or  t ransact ion  

occurs and with  an  ordinance duly adopted by the 

t r ibe having ju r isdict ion  over  such  a rea  of Indian 

coun try, cer t ified by the Secreta ry of the In ter ior  

and published in  the Federa l Register ,” and, on  the 

other , a llows for  no remedy when  an  Indian  t r ibe 

fa ils to comply with  those liquor  laws.  

 

  Rice v. Rehner, 463 U.S. 713 (1983) saw 

§1161 as the veh icle for  removing proh ibit ion  in  

Indian  coun try, and sa id “tha t  Congress in tended 

tha t  sta te laws shou ld apply of their  own  force to 

govern  t r iba l liquor  t ransact ions as long as the 

t r ibe itself approved these t ransact ions by enact ing 

an  ordinance.” Id. a t  726. Thus, the unanswered 

quest ion  is whether  pr iva te cit izens can  seek relief 

aga inst  a  t r ibe tha t  fails to follow sta te law. 

 

  Here tha t  issue is cen tered on  Flor ida  

Sta tu te § 768.125 which crea tes liability for 

in ju r ies result ing from in ju r ies caused by serving 

a lcohol to a lcoholics. Tit le 25 U.S.C. § 1747(b)(2) 

and Flor ida  Sta tu te § 285.16(b), made clea r  tha t  

Flor ida ’s beverage laws a pply to Indian  coun try. 

See p. 2, supra .  
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  The Cour t  of Appea ls a cknowledged tha t  

“federa l cour ts have not  weighed in  on  the precise 

issue of whether  §1161 abroga tes t r iba l imm unity 

from pr iva te tor t  su its based on  sta te dr am shop 

acts or  other  tor t  law. . . .” App. 19a . Clea r ly th is 

Cour t  has not  addressed tha t  impor tan t  issue.  

 

  Severa l sta te cour ts have addressed the 

issue with  mixed resu lts. Bit t le v . Bahe, 192 P.3d 

810 (Okla . 2008) held tha t  § 1161 and Rice v. 

Rehner, read together , abroga ted t r iba l immunity. 

Three in termedia te sta te appella te courts have 

come to a  differen t  conclusion . See, Foxworthy v. 

Puyallup Tribe of Indians Ass’n ., 169 P.3d 53 

(Wash . Ct . App. 2007); Filer v. Tohono O’Odham  

N ational Gam ing En terprise, 129 P.3d 78 (Ariz. Ct . 

App. 2006); Holgu in  v. Y sleta del S ur Pueblo, 954 

S.W.2d 843 (Tex. App. 1997).  

 

  Thus there is conflict  among sta te cour ts 

regarding the effect  of 18 U.S.C. § 1161 and Rice v. 

Rehner on  t r iba l sovereign  immunity in  the con text  

of pr iva te enforcemen t  of sta te a lcoholic beverage 

laws. The admixtu re of impor tan t  bu t  unanswered 

quest ions in  federal cour ts, and the conflict  among 

sta te cour t s, suppor ts the gran t ing of cer t iora r i 

where, a s here, an  Indian t r ibe has expressly 

applied for  and obta ined a  sta te liquor  license and 

shou ld be bound by tha t  license to obey sta te laws.  
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CONCLUSION 
 

For  the reasons sta ted above, th is Cour t  shou ld 

gran t  review of the decision  below.  

 

   Respectfu lly submit ted,  

 

SEAN M. CLEARY                 BRUCE S. ROGOW 

SEAN M. CLEARY, P.A.      BRUCE S. ROGOW, P.A. 

19 W. Flagler  St r eet        500 East  Broward Blvd.,  

Su ite 618                                       Su ite 1930  

Miami, FL 33130       F t .Lauderdale, FL 33394 

(305) 416-9805            (954) 767-8909 

sean@clearypa.com        brogow@rogowlaw.com  

 

 

 

 


