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QUESTION PRESENTED 

If a federal parolee violates his parole, he returns 
to prison to serve his original sentence, and his 
“street time” before revocation ordinarily counts to-
ward the completion of that sentence.  But if parole is 
violated by a new offense committed while on parole, 
some or all of his street time may be added to the end 
of his sentence.  Section 4210(b)(2), Title 18, instructs 
that in such a case, the U.S. Parole Commission must 
“determine, in accordance with the provisions of sec-
tion 4214(b) or (c), whether all or any part” of the pa-
rolee’s  original sentence “shall run concurrently or 
consecutively with the sentence imposed for the new 
offense.”  Sections 4214(b) and (c) require that the 
parolee receive notice, counsel, and an opportunity to 
present his case.  Parole Commission regulation 28 
C.F.R. § 2.52(c)(2) says that when a parolee commits 
an offense while on parole, he forfeits his street time 
as an “automatic statutory penalty.”  The question 
presented is: 

Whether, when a federal parolee commits a new 
offense on parole, he is entitled to an individual-
ized determination of whether the time spent from 
his parole to his revocation will count against his 
original sentence. 
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PETITION FOR A WRIT OF CERTIORARI 

George H. Edwards, Jr., respectfully submits this 
petition for a writ of certiorari to the United States 
Court of Appeals for the Sixth Circuit. 

OPINIONS BELOW 

The opinion of the court of appeals from which this 
petition is taken (Pet.App.1a-14a) is reported at  681 
F.3d 780.  The district court’s opinion denying Peti-
tioner’s petition for a writ of habeas corpus 
(Pet.App.15a-28a) is unreported.  

JURISDICTION 

The district court had jurisdiction under 28 U.S.C. 
§ 2241.  The court of appeals had appellate jurisdic-
tion under 28 U.S.C. § 1291.  The court of appeals en-
tered its judgment and opinion on June 1, 2012.  Pe-
titioner applied to Justice Kagan for an extension of 
time until October 1, 2012, which was granted on 
August 15, 2012.  This Court has jurisdiction under 
28 U.S.C. § 1254(1). 

STATUTORY AND REGULATORY PROVISIONS 
INVOLVED 

Section 4210(b) of Title 18, United States Code, 
provides in relevant part: 

Except as otherwise provided in this section, the 
jurisdiction of the [United States Parole] Commis-
sion over the parolee shall terminate no later than 
the date of the expiration of the maximum term or 
terms for which he was sentenced, except that— 

. . . 

(2) [when a parolee is convicted of a new offense 
while on parole that is punishable by imprison-
ment], the Commission shall determine, in ac-
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cordance with the provisions of section 4214(b) or 
(c), whether all or any part of the unexpired term 
being served at the time of parole shall run con-
currently or consecutively with the sentence im-
posed for the new offense, but in no case shall 
such service together with such time as the pa-
rolee has previously served in connection with 
the offense for which he was paroled, be longer 
than the maximum term for which he was sen-
tenced in connection with such offense. 

Section 2.52(c) of Title 28, Code of Federal Regula-
tions, provides in relevant part: 

A parolee whose release is revoked . . . will receive 
credit on service of his sentence for time spent 
under supervision, except as provided below: 

. . . 

(2) It is the Commission’s interpretation of 18 
U.S.C. 4210(b)(2) that, if a parolee has been con-
victed of a new offense committed subsequent to 
his release on parole, which is punishable by [im-
prisonment], forfeiture of time from the date of 
such release to the date of execution of the war-
rant is an automatic statutory penalty, and such 
time shall not be credited to the service of the 
sentence [whether or not the parolee is actually 
imprisoned on the new conviction].  . . .  However, 
in no event shall the violator term imposed under 
this subsection, taken together with the time 
served before release, exceed the total length of 
the original sentence. 
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STATEMENT   

Individuals sentenced under the criminal laws of 
the United States before November 1, 1987 were gen-
erally given prison sentences with the possibility of 
parole.  The United States Parole Commission cur-
rently supervises nearly 2500 parolees from such 
sentences.  U.S. Dep’t of Justice, FY 2013 Perfor-
mance Budget, Congressional Submission, United 
States Parole Commission 16 (Feb. 2012), available 
at http://www.justice.gov/jmd/2013justification/pdf 
/fy13-uspc-justification.pdf [hereinafter FY 2013 
Congressional Submission].1 

The aim of parole is rehabilitation, and it is the 
Commission’s responsibility to help manage parolees’ 
reintegration into society after prison.  Before the Pa-
role Commission was created, the federal government 
had experimented with several regimes to manage 
the lives and sentences of offenders.  See generally 
U.S. Dep’t of Justice, History of the Federal Parole 
System 1-2 (May 2003), available at 
http://www.justice.gov/uspc/history.pdf [hereinafter 
History of Federal Parole]. 

A. Background Law 

The regime at issue in this case is the Parole 
Commission and Reorganization Act, Pub. L. No. 94-
233, 90 Stat. 219 (1976) (codified at 18 U.S.C. 
                                            
1  Effective for crimes committed after November 1, 1987, of 
course, federal offenders are punished by determinate prison 
sentences, followed possibly by terms of supervised release.  See 
Comprehensive Crime Control Act of 1984, Pub. L. No. 98-473, 
Title II, 98 Stat. 1976 (effective Nov. 1, 1987).  Decisions regard-
ing the conditions and revocation of supervised release are made 
by courts rather than the Parole Commission. 
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§§ 4201-4218), effective for sentences entered be-
tween March 15, 1976 and November 1, 1987.2  In 
that statute, the old Board of Parole was restructured 
and renamed as the United States Parole Commis-
sion.  More significantly, its responsibilities were ex-
panded, including requirements that the Commission 
promulgate “explicit guidelines for parole decision-
making and written reasons for parole denial” and 
institute “an administrative appeal process.”  History 
of Federal Parole at 1.  The 1976 Act also made clear 
that the Commission was required to exercise its dis-
cretion in connection with certain types of decisions.  
See, e.g., 18 U.S.C. §§ 4206-4208 (concerning parole 
determinations). 

One new feature of the 1976 Act was the way it 
dealt with “street time”—the colloquial term for the 
time a parolee spends on parole prior to a Commis-
sion decision revoking that parole.  Under the law be-
fore 1976, it was automatic that any parolee who vio-
lated his parole and went back to prison got no credit 
for the time he had spent on parole—he “lost” or “for-
feited” his street time, meaning in effect that his time 
remaining to be served would be increased by an 

                                            
2 The 1976 Act continues to apply to sentences for crimes com-
mitted during this time period, even though it was repealed by 
the 1984 Act.  On the advice of the Attorney General, Congress 
has repeatedly determined, most recently in 2011, that the role 
still played by the Parole Commission justifies continuing its 
existence as a separate, decision-making body.  See, e.g., Pub. L. 
No. 101-650, Title III, § 316, 104 Stat. 5115 (1990) (extending 
effective date from 5 years after Nov. 1, 1987 to 10 years after 
Nov. 1, 1987); Pub. L. No. 112-44, § 2, 125 Stat. 532 (2011) (ex-
tending to 26 years after Nov. 1, 1987). 
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equal amount.  18 U.S.C. § 4205 (1970) (“[T]he time 
the prisoner was on parole shall not diminish the 
time he was sentenced to serve.”); accord 18 U.S.C. 
§ 723c (1946). 

Compared to this automatic forfeiture of street 
time, the 1976 Act took “exactly the opposite” ap-
proach, United States ex rel. Del Genio v. U.S. Bu-
reau of Prisons, 644 F.2d 585, 587 (7th Cir. 1980), by 
creating a general rule that all street time would be 
credited.  “[T]he jurisdiction of the Commission over 
the parolee shall terminate no later than the date of 
the expiration of the maximum term or terms for 
which he was sentenced.”  18 U.S.C. § 4210(b)  This 
general rule is subject to an exception, at § 4210(b)(2), 
applicable where parole is revoked because there has 
been a new criminal conviction, in which event the 
Commission is to “determine . . . whether all or any 
part of the unexpired term being served at the time of 
parole shall run concurrently or consecutively with 
the sentence imposed for the new offense . . . .”  18 
U.S.C. § 4210(b)(2).   

This statutorily required “determin[ation]” of con-
current or consecutive service of the old and new sen-
tences must be made “in accordance with the provi-
sions of section 4214(b) or (c).”  Id.  Section 4214(b) 
requires that a parolee be given notice, counsel, and a 
chance to make a written submission; it governs the 
review of a warrant placed against a parolee as a de-
tainer.  Section 4214(c) requires notice, counsel, and 
a chance to appear and testify; these hearings govern 
parole revocation. 

The Parole Commission has issued several sets of 
regulations interpreting § 4210(b)(2).  The emergency 
regulations promulgated immediately upon passage 
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of the Act recognized the discretion called for by the 
requirement of a “determin[ation],” stating that “[i]f  
the parolee has been convicted of a new offense com-
mitted subsequent to his release on parole . . . , the 
Commission may order the forfeiture of the time from 
the date of the parolee’s original release to the date of 
execution of the warrant.”  28 C.F.R. § 2.52(c)(2) 
(1976) (emphasis added); Paroling, Recommitting and 
Supervising Federal Prisoners, 41 Fed. Reg. 19,327 
(May 12, 1976).  Two years later, however, the Com-
mission replaced this discretionary language with a 
mandatory requirement that “forfeiture” of street 
time “shall be ordered, and such time shall not be 
credited to service of the sentence.”  28 C.F.R. 
§ 2.52(c)(2) (1978) (emphasis added); Paroling, Re-
committing and Supervising Federal Prisoners, 42 
Fed. Reg. 39,808, 39,821 (Aug. 5, 1977).  Since 1988, 
the governing regulation has provided that “the 
Commission’s interpretation of 18 U.S.C. 4210(b)(2)” 
is that parolees convicted of crimes forfeit their street 
time as “an automatic statutory penalty.”  28 C.F.R. 
§ 2.52(c)(2) (emphasis added); Paroling, Recommit-
ting and Supervising Federal Prisoners, 53 Fed. Reg. 
47,186, 47,187 (Nov. 22, 1988). 

This “interpretation” of the statute’s language has 
met with a mixed reception in the courts of appeals.  
See Section I, infra.  As a result, for more than twen-
ty years, the Commission has applied different legal 
rules, depending on a parolee’s location.  Its regula-
tions have required an exercise of discretion in “revo-
cation hearing[s] conducted within the Ninth Circuit,” 
while automatically ordering forfeiture of street time 
with regard to parolees located in the circuits com-
prising the other forty-one states.  See 28 C.F.R. 
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§ 2.52 App.; Modification of Procedures for Forfeiture 
of Time Under Parole Supervision, 55 Fed. Reg. 
42,184, 42,185 (Oct. 18, 1990); Section II, infra. 

B. Procedural History  

In 1985, Edwards was convicted of distributing co-
caine and sentenced to 15 years in prison followed by 
a 10-year term of special parole.  Pet.App.3a.  Special 
parole is a mandatory penalty for pre-Guidelines fed-
eral drug crimes, imposed by the sentencing judge 
rather than the Parole Commission.  See 21 U.S.C. 
§ 841(c) (1970).  Any violation of special parole causes 
the parolee to automatically forfeit his street time.  Id.  
Edwards began his special parole term in February 
2000. 

Edwards’s special parole was revoked on July 26, 
2001, and his street time was automatically forfeited.  
Pet.App.4a. He was reparoled in December 2001, 
with just over nine years remaining on his sentence.  
Id.  In January 2007 Edwards was arrested and 
jailed; in July 2007 he pleaded guilty to wire fraud,  
18 U.S.C. § 1343.  In December 2007, when his wire-
fraud confinement was due to expire, the Commission 
executed a parole violator warrant against him to 
keep him in federal custody.  Pet.App.4a; see 28 
C.F.R. § 2.47.  On April 14, 2008, the Commission re-
voked his parole.  Pet.App.17a. 

As a result, the time to be served on Edwards’s 
original prison sentence was automatically increased 
by the five years and one month he spent on the 
street, and by eleven additional months for the time 
he spent in prison for wire fraud.  Rather than being 
eligible for release in 2011, he was ineligible until 
2017.  The Commission claimed Edwards automati-
cally forfeited his street time because he was still on 
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special parole, which Edwards disputed.3  Id.  In 2008, 
Edwards was transferred to a federal prison in Lex-
ington, Kentucky.  From there, he petitioned the U.S. 
District Court for the Eastern District of Kentucky 
for a writ of habeas corpus, pro se, under 28 U.S.C. 
§ 2241, arguing that he should not have automatical-
ly forfeited his street time because he was not on spe-
cial parole.  Pet.App.5a. 

The district court agreed that he was not on special 
parole, but denied his habeas petition, holding that 
28 C.F.R. § 2.52(c)(2) made the error harmless be-
cause Edwards would have forfeited his street time 
even if he were not on special parole.  Pet.App.23a-
24a. 

Now represented by counsel, Edwards appealed to 
the U.S. Court of Appeals for the Sixth Circuit, where 
he again argued that he was not on special parole, 
and that the error was not harmless because 28 
C.F.R. § 2.52(c)(2) was contrary to the underlying 
statute, 18 U.S.C. § 4210(b)(2).  He also argued that 
if the statute were ambiguous, the rule of lenity pre-
vented a court from accepting the Commission’s in-
terpretation. 

The Sixth Circuit refused to reach the special pa-
role issue but affirmed the denial of Edwards’s habe-
as petition.  It reasoned that the Commission could 
determine street-time forfeiture universally by rule 
as well as by an individualized determination. 

                                            
3  Edwards exhausted his administrative remedies with the 
Commission.  Pet.App.16a. 
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REASONS FOR GRANTING THE WRIT 

I. THE COURTS OF APPEALS ARE SPLIT IN 
THEIR INTERPRETATION OF THE FEDERAL 
STATUTE GOVERNING THE EFFECT OF A 
NEW CONVICTION ON AN EXISTING TERM 
OF PAROLE. 

The courts of appeals are divided in their answer to 
the question of whether the U.S. Parole Commission 
may “determine” the forfeiture of street time by a 
uniform regulation, or whether 18 U.S.C. § 4210(b)(2) 
requires an individualized determination.   

 “Street time” is parolee slang, not statutory lan-
guage.  As a practical matter, it refers to the period of 
time beginning when a parolee is released on parole 
and ending when parole is revoked.  As the facts of 
this case illustrate, all street time is not necessarily 
spent on the street.  It could be spent in a federal or 
state prison as punishment for a different offense.4  
Because the courts of appeals have interpreted the 
statute differently to address street time spent on the 
street and street time spent in prison, this petition 
will refer to “true street time” separately from “prison 
street time.” 

With respect to the question presented by this peti-
tion, there are two distinct splits.  On the question of 
whether prison street time may be automatically for-
feited, the courts of appeals are split one in favor and 
two against.  On the question of whether true street 

                                            
4 In these cases, “street time” refers to the period of time begin-
ning when a parolee is released on parole and ending with the 
execution of a parole-violator warrant at the end of the new sen-
tence.  See 28 C.F.R. § 2.47. 
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time may be automatically forfeited, the split is 4-1, 
with the majority upholding the practice. 

A. The decision below creates a new circuit split 
on whether “prison street time” may be 
automatically forfeited. 

Three courts of appeals (the Sixth, Ninth, and 
Tenth Circuits) have considered arguments against 
the validity of 28 C.F.R. § 2.52(c)(2) with respect to 
prison street time. 

Shortly after the regulation was enacted, the Tenth 
Circuit rejected the approach taken in the regulation.  
In Harris v. Day, 649 F.2d 755, 760 (10th Cir. 1981), 
that court held that the Commission’s “regulation 
cannot contradict the statute and thereby deprive a 
parolee of his statutory right to an individualized de-
termination of the matter.  That is, the Parole Com-
mission must determine on a case to case basis 
whether the sentence should run concurrently or con-
secutively.” 

Appellant Harris had been released on parole in 
1974 with “1,474 days remaining to be served on his 
original sentence” and in 1976 pleaded guilty to a 
state charge of grand larceny.  Id. at 756.  A warrant 
was held against him as a detainer; that warrant was 
executed in October 1977; and his parole was revoked 
in December 1977.  Id.  “[N]o credit was given for the 
time [Harris] had spent on parole or for time that he 
had served in [state prison].”  Id.  The Tenth Circuit 
reversed on this point, as noted above, and required 
“a determination” to be made whether the rest of a 
parolee’s original sentence “is to be served again con-
currently or consecutively with the time spent serv-
ing the second sentence.”  Id.  at 760. 
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In 1990, the Ninth Circuit likewise concluded that 
prison street time could not be forfeited without indi-
vidualized process.  Rizzo v. Armstrong, 921 F.2d 855, 
861 (9th Cir. 1990).  It held that 28 C.F.R. § 2.52(c)(2) 
was “an unreasonable interpretation of § 4210(b)(2)” 
and so “invalidate[d]” it.  Rizzo, 921 F.2d at 861.  
Without differentiating between true and prison 
street time, the Ninth Circuit held that the Commis-
sion must “determine” “whether the unexpired term 
will run concurrently or consecutively” with the new 
sentence, and agreed with the Tenth Circuit that 
prison street time required an individualized deter-
mination.5  Id. at 860. 

The court below in this case is the first and only 
court to rule otherwise with regard to forfeiture of 
prison street time.  It held that prison street time 
may be forfeited by regulation without an individual-
ized determination.  See Pet.App.9a-12a.  Ignoring 
the statutory language referring to the procedures of 
18 U.S.C. §§ 4214(b) and (c), the court in this case re-
duced the question to whether the word “determine” 
requires an individualized determination or whether 
it may instead be decided by regulation.  Reasoning 
that agencies may “rely on rulemaking to resolve cer-
tain issues of general applicability unless Congress 
clearly expresses an intent to withhold that authori-
ty,” it upheld the regulation.  Pet.App.10a (quoting 
Am. Hosp. Ass’n v. NLRB, 499 U.S. 606, 612 (1991)). 

                                            
5 The Ninth Circuit’s remand included an instruction to consider 
the 20 days Rizzo had spent in prison for intervening offenses.  
Rizzo, 921 F.2d at 857 & n.1, 858, 861. 
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B. The courts of appeals are now split 4-1 on 
whether “true street time” may be 
automatically forfeited. 

With regard to the forfeiture of true street time, 
there is a different division in the circuits, because 
additional courts have addressed the issue and one 
court treated prison street time and true street time 
differently.  Five courts of appeals (those above, and 
the Fifth and Seventh Circuits) have ruled on chal-
lenges to the automatic forfeiture of true street time. 

As noted above, the Ninth Circuit in Rizzo an-
nounced a categorical rule that discretion must be 
exercised in all cases where street time may be for-
feited due to a later conviction.  Rizzo, 921 F.2d at 
861.  It held that the Commission must “determine” 
“not only whether the unexpired term will run con-
currently or consecutively” with the new sentence, 
“but also how much—if any—of the term will run 
concurrently or consecutively.”  Id. at 860. 

The Tenth Circuit in Harris, however, read the 
statute to automatically forfeit true street time.  649 
F.2d at 759-60.  It reasoned that because the statute 
refers to “the unexpired term being served at the 
time of parole,” this means that upon conviction of a 
new offense, the parolee’s sentence becomes equal to 
the amount of time remaining on his sentence “at the 
time of parole.”  Id. 

Likewise, the decision below held that a determi-
nation could be made by a categorical regulation, and 
that it would be just as applicable to true street time 
as to prison street time.  See Pet.App.8a-13a. 

Similarly, in Del Genio, 644 F.2d at 586, the Sev-
enth Circuit held the statute to be “ambiguous” on 
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the question of true street time, but deferred to the 
Commission’s interpretation of the Act.  Id. at 588.  It 
also noted that the interpretation was consistent 
with the Act’s legislative history, and thus upheld 28 
C.F.R. § 2.52(c)(2) as a “reasonable” “interpretation of 
the statute . . . consistent with the intent of Congress.”  
Id. 

And in Munguia v. U.S. Parole Commission, 871 
F.2d 517, 521 (5th Cir. 1989), where the Fifth Circuit 
faced a situation where the parolee stood only to lose 
true street time, it found it “well settled in this cir-
cuit” that “a parole violator automatically forfeits his 
street time when he is convicted of a new offense 
punishable by imprisonment committed subsequent 
to his release on parole.”  Munguia did not, however, 
explicitly assess the validity of 28 C.F.R. § 2.52(c)(2). 

II. THE QUESTION PRESENTED MERITS THE 
ATTENTION OF THIS COURT BECAUSE IT 
AFFECTS THOUSANDS OF PAROLEES, 
WHOSE TREATMENT IS DETERMINED BY 
WHICH JUDICIAL CIRCUIT THEY HAPPEN 
TO BE RESIDING IN. 

There are nearly 5400 individuals under the juris-
diction of the U.S. Parole Commission and subject to 
control under the regulation at issue in this case—
2500 are currently on parole, with another 2900 in 
prison on sentences imposed before November 1, 1987.  
FY 2013 Congressional Submission at 16.  Therefore, 
there will be thousands of such parolees for years to 
come. 

This population of parolees is, as explained above, 
governed by at least three different legal rules de-
pending on where they reside.  Those in the Fifth, 
Sixth, and Seventh Circuits automatically forfeit all 
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street time; those in the Tenth Circuit automatically 
forfeit true street time but not prison street time; and 
those in the Ninth Circuit automatically forfeit nei-
ther. 

The Parole Commission itself has issued different 
rules to govern cases according to the split.  After the 
Ninth Circuit’s decision in Rizzo, the Commission en-
acted a “policy statement” to serve as an appendix to 
28 C.F.R. § 2.52, requiring discretion in the crediting 
or forfeiting of street time, but only in the Ninth Cir-
cuit.  Modification of Procedures for Forfeiture of 
Time Under Parole Supervision, 55 Fed. Reg. 42,184, 
42,185 (Oct. 18, 1990).  It has not issued a policy 
statement for parolees residing in the Tenth Circuit, 
despite the distinct legal rules that govern such indi-
viduals.  Therefore parolees in the Tenth Circuit may 
be forced to resort to the courts if the Commission 
fails to recognize in practice what it has failed to rec-
ognize in its regulations. 

Such a sharp conflict among the courts of ap-
peals—which has here been manifested in de jure 
distinctions in regulations based on geography—is an 
“important matter” that deserves the attention of this 
Court.  Sup. Ct. R. 10(a); see, e.g., Bressman v. Farri-
er, 498 U.S. 1126, 1127 (1991) (White, J., dissenting 
from the denial of certiorari) (noting the “confusion 
and divergence of opinion . . . in the Courts of Ap-
peals, and the fact that this Court has not ruled de-
finitively” as reasons to grant certiorari). 

The troubling implications of this situation go be-
yond the fact that three different sets of rules apply 
to federal parolees based solely on geographic loca-
tion.  It is particularly troubling in the context of “a 
national prison system” that “routinely transfers in-
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mates between correctional facilities located in dif-
ferent judicial circuits.”  Drew S. Days, III, No 
Striped Pants And Morning Coat: The Solicitor Gen-
eral in the State And Lower Federal Courts, 11 Ga. 
St. U. L. Rev. 645, 650 (1995).  Indeed, that the Bu-
reau of Prisons may arbitrarily transfer a prisoner 
for any reason or for no reason, see 18 U.S.C. 
§ 3621(b), and therefore affect his substantive rights 
is particularly objectionable.  This exacerbates the 
ordinary concern that a lack of “uniform legal rules” 
could lead to the absurd result of federal prisoners 
“being released at different times because of . . . con-
flicting court rulings.”  Days, supra, at 650. 

III. THE CASE BELOW WAS WRONGLY DECIDED. 

In departing from the analysis of the only two prior 
court of appeals decisions to consider prison street 
time, the court below disregarded the plain language 
of the statute. 

The decision below disregards the plain language 
of the statute, unlike the two prior decisions that 
considered prison street time.  Whereas the statute 
calls for the Commission to “determine, in accordance 
with the provisions of section 4214(b) or (c),” the 
Sixth Circuit found the Commission to have acted 
properly when it determined only once, by a rulemak-
ing applicable to all cases. 

The authority cited by the Sixth Circuit in favor of 
its novel reading of administrative law is not to the 
contrary.  The court below invoked American Hospi-
tal Association, 499 U.S. at 612, Pet.App.10a, to show 
that even language such as “‘in each case’ does not 
prevent the Board from supplanting the original dis-
cretionary chaos with some degree of order.”  This is 
true, but the permissibility of making “classifications, 
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rules, principles and precedents” to aid the exercise of 
agency discretion did not in that case sanction a re-
gime in which no agency judgment would be exer-
cised in specific cases.  Id.  What was at issue was an 
NLRB rule that employees at “acute care hospitals” 
could be represented by “eight, and only eight” dis-
tinct bargaining units.  Id. at 608.  But that rule had 
three exceptions, including a catch-all exception for 
“extraordinary circumstances.”  Id.  That is not re-
motely analogous to the situation in this case, where 
the Parole Commission’s rule has no exceptions at all. 

The other cases cited by the Sixth Circuit, 
Pet.App.10a-11a, are no more on point.  Heckler v. 
Campbell, 461 U.S. 458, 467 (1983), allowed the Sec-
retary of Health and Human Services to “resolve cer-
tain classes of issues” by “rulemaking.”  This allowed 
it to resolve at once issues that were “not unique to 
each claimant,” such as “the types and numbers of 
jobs that exist in the national economy.”  Id. at 468.  
There is no analogue in this case, because there are 
no issues “not unique to each claimant” that will pre-
sent themselves repeatedly. 

Similarly, United States v. Storer Broadcasting 
Co., 351 U.S. 192, 205 (1956), and FPC v. Texaco, 
Inc., 377 U.S. 33, 41-44 (1964), concerned rulemaking 
that dealt with broad issues of general applicability 
to regulated bodies.  In Storer, the FCC set radio- 
and television-station-ownership guidelines to ex-
clude certain applicants, which it determined to be in 
the public interest.  351 U.S. at 193-95 & n.1. Appli-
cants for new licenses whose ownership interests ex-
ceeded these guidelines would not automatically re-
ceive a hearing, but were instead required to submit 
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an application explaining why the rule should not 
apply.  Id. at 201-02 & n.10. 

In Texaco, the FPC enacted a rule prohibiting in-
dependent producers of natural gas from including 
escalation clauses in their contracts; such contracts 
would be automatically rejected without a hearing.  
377 U.S. at 34-37.  But “as in Storer, there [wa]s a 
procedure provided in the regulations whereby an 
applicant c[ould] ask for a waiver of the rule com-
plained of.”  Id. at 40 & n.11. 

Before the Parole Commission, a parolee convicted 
of a new offense does not receive a “determin[ation], 
in accordance with the provisions of section 4214(b) 
or (c).”  18 U.S.C. § 4210(b)(2).  Instead, he forfeits 
his street time without a hearing as “an automatic 
statutory penalty.”  28 C.F.R. § 2.52(c)(2). 

Further, the rules upheld by this Court in Ameri-
can Hospital Association, Storer, and Texaco each 
concerned an application of an agency’s rulemaking 
power only to a narrow set of circumstances carved 
out from the much broader category of situations ad-
dressed under the statute.  By narrowing the cover-
age of the announced rule, the agency was exercising 
discretion within its broader power conferred by 
statute.  Thus, in American Hospital Association, the 
NLRB made a rule for bargaining units in acute care 
hospitals, but the statute at issue governed “the unit 
appropriate for the purposes of collective bargaining” 
generally.  29 U.S.C. § 159(b); see American Hospital 
Association, 499 U.S. at 608-09. 

In Storer, the FCC made a rule governing owner-
ship of radio and television stations, but the statute 
called for granting licenses when the “public interest, 
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convenience, and necessity would be served.”  47 
U.S.C. § 309; see 351 U.S. at 194-95 & n.5. 

And in Texaco, the FPC made a rule restricting 
natural gas contracts to a set of permissible clauses, 
but the statute called merely for “just and reasona-
ble” rates.  15 U.S.C. § 717c(a); 377 U.S. at 34-36.  
The Sixth Circuit, by contrast, called for automatic 
forfeiture of street time in every case that a parolee 
committed a new offense on parole. 

The Commission’s requirement for automatic for-
feiture, supported by the decision below, further can-
not be squared with the final phrase of § 4210(b)(2), 
which states that “in no case shall” the unexpired 
term, “together with such time as the parolee has 
previously served in connection with” the original of-
fense, “be longer than the maximum term for which 
he was sentenced in connection with such offense.”  
While this language does not prohibit the Commis-
sion from denying credit for a parole violator’s street 
time, it is phrased in a manner that sets an outer 
limit to the discretion the Commission might exercise.  
Under the Commission’s reading of the statute, this 
phrase is surplusage. 

Finally, the statute’s requirement of a 
“determin[ation]” is at least ambiguous on the ques-
tion of whether an actual judgment or choice must be 
made in each case, and an ambiguous statute govern-
ing punishment should be interpreted according to 
the rule of lenity, rather than the rule of deference 
under Chevron, U.S.A., Inc. v. Natural Resources De-
fense Council, Inc., 467 U.S. 837, 842-44 (1984).  In-
deed, an ambiguous penalty provision “is strictly con-
strued against the state,” Norman J. Singer & J.D. 
Shambie Singer, Statutes and Statutory Construction 
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§ 59:3, n.15 (7th ed. 2008).6  Thus, when interpreting 
an ambiguous criminal statute, the executive’s posi-
tion “is not even deserving of any persuasive effect,” 
Crandon v. United States, 494 U.S. 152, 177 (1990) 
(Scalia, J., concurring).  “[G]iv[ing] persuasive effect 
to the Government’s” interpretation of a punitive 
statute “would turn the normal construction of crimi-
nal statutes upside-down, replacing the doctrine of 
lenity with a doctrine of severity.”  Id. at 178; see also 
United States v. Thompson/Center Arms Co., 504 U.S. 
505, 518 (1992) (applying the rule of lenity and citing 
Crandon) (three-justice plurality opinion, but joined 
on this point by two additional justices; see 504 U.S. 
at 519 (Scalia, J., concurring)). 

The Sixth Circuit’s inappropriate analysis and re-
liance on several cases of this Court aggravate the 
problems that its decision creates, and further the 
case for review. 

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 

 

                                            
6 Parole statutes are criminal because they govern the specific 
conditions of punishment.  This was recognized in the Sixth Cir-
cuit.  See Dolfi v. Pontesso, 156 F.3d 696, 700 (6th Cir. 1998). 
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OPINION 
 
 

 

ROGERS, Circuit Judge.  This habeas appeal 
ostensibly presents a difficult question of statutory 
interpretation involving the lingering effects of long-
since superseded federal special parole statutes.  
However, we do not need to reach the question 
because habeas relief must be denied on the basis of a 
parole regulation under the regular parole scheme.  
Petitioner contends that the parole regulation in 
question illegally circumvents a statutorily required 
exercise of case-by-case decision-making by the 
Parole Commission.  Because the regulation is a valid 
across-the-board exercise of the Commission’s 
discretion, however, the district court properly denied 
habeas relief. 
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In 1985, petitioner George Edwards was convicted 
of distributing cocaine and sentenced to 15 years’ 
imprisonment to be followed by a mandatory ten-year 
term of “special parole.” In 2000, Edwards was 
released on special parole.  This began a cycle during 
which Edwards repeatedly violated the terms of his 
special parole, was incarcerated, and was re-released 
on special parole.  By statute, each time Edwards 
violated the terms of his special parole, he forfeited 
credit for any time he spent in non-custodial 
supervision.  As a result, Edwards’s term of special 
parole is not set to expire until 2017.  Edwards filed a 
habeas petition pursuant to the provisions of 28 
U.S.C. § 2241, challenging the re-imposition of 
special parole, and the district court denied relief.  
This decision was proper because, regardless of 
whether the Parole Commission has authority to 
reimpose a previously revoked term of special parole, 
Edwards still would have forfeited his time in non-
custodial supervision under current parole 
regulations. 

Because Edwards’s 1985 conviction was a drug 
offense, the then-applicable federal parole statutes 
mandated that Edwards’s period of incarceration was 
to be followed by a ten-year term of “special parole.”  
As this court has explained: 

Special parole was created in 1970 as an additional 
penalty for all drug offenses and was mandatory in 
all such cases until the Sentencing Reform Act 
replaced it with “supervised release.”  Special 
parole is governed by 21 U.S.C. § 841, which 
Congress repealed in 1984, but which still applies 
to drug crimes committed before November 1, 
1987. 
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Urbina v. Thoms, 270 F.3d 292, 295 (6th Cir. 2001).  
Should a parolee violate the terms of his special 
parole, he forfeits credit for time spent in non-
custodial supervision, colloquially referred to as 
“street time.”  Id.  Once special parole is revoked, a 
parolee is usually imprisoned.  Upon a parolee’s 
release from prison, he must serve the entire original 
term of the special parole—here ten years—reduced 
only by the additional time spent in prison. 

On February 8, 2000, Edwards was released from 
prison and began serving his ten-year term of special 
parole.  Seven months later, Edwards had already 
violated the terms of his release by shoplifting, 
failing a drug test, and failing to provide personal 
and business records to his parole officer.  His special 
parole was revoked on July 26, 2001, and Edwards 
returned to prison.  The time Edwards spent in non-
custodial supervision prior to the revocation did not 
count toward the fulfillment of his sentence.  
Edwards was released from prison in December 2001, 
and re-paroled with 3371 days remaining on his 
parole term—ten years, less the time he had been in 
custody since March 2001 (the date when he was 
taken into custody for the parole violations).  
Edwards was once again placed on special parole.  In 
2007, Edwards was convicted of wire fraud, and was 
sentenced to a year and a day in prison.  Just before 
his scheduled release from prison, the Parole 
Commission executed a special-parole violator 
warrant to keep Edwards in federal custody.  The 
Commission revoked Edwards’s special parole, 
causing him to forfeit the “street time” he had 
accrued between December 2001 and December 2007.  
Edwards was released from prison on November 21, 
2009, and was re-paroled to yet another ten-year 
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term of special parole, less the time he spent in 
prison.  The United States Parole Commission now 
calculates Edwards’s release-from-parole date to be 
November 2017. 

Edwards filed a petition for a writ of habeas corpus 
in federal district court pursuant to the provisions of 
28 U.S.C. § 2241.  Edwards asserted various 
procedural challenges to the revocation of his parole 
as well as a claim that, once revoked, “special parole 
cannot be reimposed—only a regular parole can be 
imposed.” The district court denied Edwards’s 
petition in its entirety, ruling that he suffered no 
deprivation of his rights under the federal 
constitution or any federal statutes.  The district 
court found that the Parole Commission did not have 
authority to re-impose a term of special parole, citing 
Dolfi v. Pontesso, 156 F.3d 696, 698-99 (6th Cir. 
1998).  However, the court reasoned that this mistake 
was harmless because Edwards would have forfeited 
his “street time” under regular parole as well.  
Edwards timely appealed what he perceives to be the 
continual re-imposition of the ten-year special-parole 
restrictions and also submits that his salient factor 
score—used to determine the date on which he 
should be released from prison—was miscalculated. 

As an initial matter, 28 U.S.C. § 2241 is the proper 
vehicle for challenging the conditions of Edwards’s 
parole.  Although 28 U.S.C. § 2255 provides “the 
primary avenue for relief for federal prisoners 
protesting the legality of their sentence, . . .§ 2241 is 
appropriate for claims challenging the execution or 
manner in which the sentence is served.”  United 
States v. Peterman, 249 F.3d 458, 461 (6th Cir. 
2001).  Because Edwards is challenging the manner 
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in which his parole is to be served, his claims were 
properly brought pursuant to the provisions of  
§ 2241.  “This court reviews de novo the district 
court’s dismissal of a habeas petition filed pursuant 
to 28 U.S.C. § 2241.”  Evans v. Zych, 644 F.3d 447, 
449 (6th Cir. 2011). 

Because under current parole law Edwards’s street 
time is forfeited anyway—as explained below—we 
need not decide the interesting and difficult issue of 
whether our decision in Dolfi—holding that a revoked 
special-parole term could not be reimposed—remains 
valid law after the Supreme Court’s decision in 
Johnson v. United States, 529 U.S. 694 (2000).  Even 
when lower courts and litigants would like to know 
the answer, it is better not to decide legal issues, no 
matter how important, when the resolution of the 
question has no effect on the parties on appeal.  See 
Pierre N. Leval, Judging Under the Constitution: 
Dicta about Dicta, 81 N.Y.U. L. Rev. 1249, 1255-63 
(2006). 

In Dolfi, we held that the Parole Commission did 
not have authority under 21 U.S.C. § 841(c) to impose 
a new term of special parole after revoking the 
original term.1  156 F.3d at 698-700.  We reasoned 
that the statute’s use of the term “revoke” indicated 

                                            
1 21 U.S.C. § 841(c) provides: 

A special parole term . . . may be revoked if its terms and 
conditions are violated. . . [T]he original term of 
imprisonment shall be increased by the period of the special 
parole term and the resulting new term of imprisonment 
shall not be diminished by the time which was spent on 
special parole. A person whose special parole term has been 
revoked may be required to serve all or part of the remainder 
of the new term of imprisonment. 
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that the special-parole term disappears and is 
replaced by a term of imprisonment that can be cut 
short only under traditional parole, under which the 
offender gets credit for street time.  Id. at 698-99.  
The court relied on its previous conclusion regarding 
an “analogous point with respect to a successive term 
of supervised release under 18 U.S.C. § 3583(e)(3), 
the statute which replaced § 841(c) and contains 
almost identical language.”2  Id. at 699 (citing United 
States v. Truss, 4 F.3d 437, 441 (6th Cir. 1993)).  In 
Truss, the court determined that § 3583(e)(3) 
contemplated only a complete revocation of 
supervised release, which prevented the imposition of 
successive new terms of supervised release.  4 F.3d at 
441.  The Dolfi court stated, “Given the similarity of  
§ 841(c) and § 3583(e)(3), we agree . . . that any 
attempt to distinguish the revocation of special 
parole from the revocation of supervised release is a 
distinction without a difference.”  156 F.3d at 699 
(internal quotations omitted). 

The Supreme Court’s decision in Johnson v. United 
States arguably compels a different conclusion.  In 
Johnson, the Supreme Court considered the meaning 
of the supervised release statute, § 3583(e)(3), and 
rejected Truss’s interpretation of the term “revoke.”  
Johnson, 529 U.S. at 704.  The Court recognized that 
if it “were to concentrate exclusively on the verb 
‘revoke,’ [it] would not detect any suggestion that the 
                                            
2 Section 3583(e)(3) authorizes a district court to: 

revoke a term of supervised release, and require the 
defendant to serve in prison all or part of the term of 
supervised release authorized by statute for the offense that 
resulted in such term of supervised release without credit for 
time previously served on postrelease supervision . . . . 
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reincarceration might be followed by another term of 
supervised release” because revoke conventionally 
means “to annul by recalling or taking back.” Id. 
However, the court chose to embrace an 
“unconventional” definition of “revoke” because it 
found a distinction between the word “terminate” 
used in § 3583(e)(1) and the word “revoke” used in  
§ 3583(e)(3).3  Id.  On the other hand, Johnson may 
be understood as being limited to the supervised 
release context.  Our unpublished opinion in Gillmore 
v. United States Parole Commission, 124 F. App’x 
941, 942 (6th Cir. 2005), so reasoned. 

Regardless of Dolfi’s continuing vitality, Edwards 
suffered no harm from the reimposition of special 
parole because he would have forfeited his “street 
time” even if he had been serving regular parole.  
Under 18 U.S.C. § 4210(b)(2), the Parole Commission 
is empowered to determine how to award credit for 
street time following a parole violation.4   Pursuant to 
                                            
3 Section 3583(e)(1) provides that “[t]he court may . . . terminate 
a term of supervised release and discharge the defendant 
released at any time after the expiration of one year of 
supervised release . . . .” Section 3583(e)(3) provides that “[t]he 
court may . . . revoke a term of supervised release, and require 
the defendant to serve in prison all or part of the term of 
supervised release without credit for time previously served on 
postrelease supervision, . . . .” 
4 In pertinent part, 18 U.S.C. § 4210(b)(2) provides: 

[I]n the case of a parolee who has been convicted of any 
criminal offense committed subsequent to his release on 
parole, and such offense is punishable by a term of 
imprisonment, detention or incarceration in any penal 
facility, the Commission shall determine, in accordance with 
the provisions of section 4214(b) or (c), whether all or any 
part of the unexpired term being served at the time of parole 
shall run concurrently or consecutively with the sentence 
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that statute, the Parole Commission promulgated 28 
C.F.R. § 2.52(c)(2), which provides that a parolee 
forfeits all street time if he is convicted of a new 
offense punishable by any term of imprisonment.  
The regulation reads: 

[I]f a parolee has been convicted of a new offense 
committed subsequent to his release on parole, 
which is punishable by any term of imprisonment 
. . . forfeiture of time from the date of such release 
to the date of execution of the warrant is an 
automatic statutory penalty, and such time shall 
not be credited to the service of the sentence. 

28 C.F.R. § 2.52(c)(2).  It is undisputed that Edwards 
was convicted of crimes punishable by terms of 
imprisonment subsequent to his release on parole.  
On at least two charges, Edwards did in fact serve 
time in prison.  Accordingly, even if he had been on 
regular parole, he would have forfeited his street 
time. 

Edwards attacks the validity of 28 C.F.R.  
§ 2.52(c)(2), arguing that it is contrary to the express 
terms of 18 U.S.C. § 4210(b)(2).  As Edwards notes, in 
general, a term of parole must terminate “no later 
than the date of the expiration of the maximum term 
. . . .” 18 U.S.C. § 4210(b).  This means that, in the 
ordinary case, street time is credited. 

However, § 4210(b)(2) creates an exception to that 
rule where a parolee commits an offense punishable 

                                                                                          
imposed for the new offense,  but in no case shall such service 
together with such time as the parolee has previously served 
in connection with the offense for which he was paroled, be 
longer than the maximum term for which he was sentenced 
in connection with such offense. 
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by imprisonment while on parole.  In those instances, 
the statute directs the Parole Commission to 
“determine . . . whether all or any part of the 
unexpired term being served at the time of parole 
shall run concurrently or consecutively with the 
sentence imposed for the new offense . . . .”  Id. 
(emphasis added).  Based on this language, Edwards 
contends that the Parole Commission is statutorily 
bound to conduct case-by-case hearings with notice to 
the parolees and an opportunity to be heard. 

The statute, however, does not mandate such case-
by-case determinations.  Even where Congress uses 
such language as “in each case,” the Supreme Court 
has repeatedly reaffirmed that  “the decisionmaker 
has the authority to rely on rulemaking to resolve 
certain issues of general applicability unless 
Congress clearly expresses an intent to withhold that 
authority.”  Am. Hosp. Ass’n v. NLRB, 499 U.S. 606, 
612 (1991).  In American Hospital Association, the 
Court quoted administrative law scholar Kenneth 
Culp Davis: 

[T]he mandate to decide “in each case” does not 
prevent the Board from supplanting the original 
discretionary chaos with some degree of order, and 
the principal instruments for regularizing the 
system of deciding “in each case” are 
classifications, rules, principles, and precedents.  
Sensible men could not refuse to use such 
instruments and a sensible Congress would not 
expect them to. 

Id. (quoting K. Davis, Administrative Law Text  
§ 6.04, p. 145 (3d ed. 1972)).  This has been the 
consistent holding of the Supreme Court with regard 
to regulatory statutes over the decades.  See Heckler 
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v. Campbell, 461 U.S. 458, 467 (1983); FPC v. Texaco, 
Inc., 377 U.S. 33, 41-44 (1964); United States v. 
Storer Broadcasting Co., 351 U.S. 192, 205 (1956).  
The statutory language in this case does not even say 
“in each case,” but merely provides that the 
“Commission shall determine.”  It follows from the 
precedents just cited that the Commission is 
permitted to make its determination on an across-
the-board basis, if in its discretion it decides to do so.  
Giving the words of the statute their usual and 
ordinary meaning, the Commission has determined 
“whether all or any part of the unexpired term being 
served at the time of parole shall run concurrently or 
consecutively with the sentence imposed for the new 
offense . . . .”  18 U.S.C. § 4210(b)(2).  The applicable 
provisions of 28 C.F.R. § 2.52(c)(2) do not contravene 
the mandate contained in 18 U.S.C. § 4210(b)(2), and 
they require the forfeiture of street time in Edwards’s 
case. 

We recognize that the Ninth Circuit reached a 
different conclusion in Rizzo v. Armstrong, 921 F.2d 
855 (9th Cir. 1990).  It did so, however, by treating 
the Commission regulation as an incorrect 
interpretation of the statute, rather than as an 
exercise of delegated discretion.  Id. at 861.  But even 
when a regulation purports to “interpret” a statutory 
term, the regulation may serve as an exercise of 
properly delegated discretion.  Indeed, this is the 
underlying reasoning of the famous Chevron case.  In 
Chevron, U.S.A. Inc. v. NRDC, 467 U.S. 837, 842-44 
(1984), a regulation defining a statutory term was 
held to be an exercise of delegated discretion.  Here it 
is even clearer than in Chevron that the agency was 
given the power to make the determination, and the 
fact that the exercise of the power was in the form of 
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a statutory construction should make no more 
difference here than in Chevron.  The statute, as the 
Ninth Circuit itself emphasized, “makes forfeiture of 
street time in all instances a discretionary decision 
on the part of the Commission.” Rizzo, 921 F.2d at 
861.  There is nothing to prevent the Commission 
from exercising the discretion on an across-the-board 
basis.5 
                                            
5 Even as a pure interpretation, the interpretation that street 
time must be forfeited under the regular parole statute is the 
subject of a circuit split, as recognized by the Ninth Circuit. See 
Rizzo, 921 F.2d at 860 n.4 (citing United States ex rel. Del Genio 
v. U.S. Bureau of Prisons, 644 F.2d 585, 588 (7th Cir. 1980)). We 
need not take sides in this split, as the Seventh Circuit’s 
position would also require us to rule against Edwards.  The 
split turns on different readings of the legislative history of  
§ 4210. The House Conference Report states: 

This subsection also provides that an individual whose parole 
has been revoked upon conviction of any new criminal offense 
that is punishable by a term of detention, incarceration or 
imprisonment in any penal institution shall receive no credit 
for service of his sentence from the day he is released on 
parole until he either returns to Federal Custody following 
completion of any sentence of incarceration or upon the 
Commission determining that the sentence run concurrently 
with any new sentence that may have been imposed . . . . 
The phrase “punishable by a term of imprisonment, detention 
or incarceration in a penal facility” is intended by the 
Conferees to mean any term of confinement which may be 
levied upon adjudication of guilt or delinquency and does not 
include detention prior to adjudication. For example, a person 
convicted of any offense punishable by even one day of 
imprisonment would not automatically receive credit toward 
service of his sentence, even if no sentence of imprisonment 
was imposed. 

H.R. Rep. No. 94-838, 94th Cong., 2d Sess., 31-32 (1976) 
reprinted in 1976 U.S.C.C.A.N. 351. The Rizzo court interpreted 
the last line of this legislative history as creating ambiguity as 
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Edwards in this context also relies on the rule of 
lenity.  However, as the Supreme Court noted, “[t]he 
rule of lenity only applies if, after considering text, 
structure, history, and purpose, there remains a 
grievous ambiguity or uncertainty in the statute, . . . 
such that the Court must simply guess as to what 
Congress intended.” Barber v. Thomas, 130 S.Ct. 
2499, 2508-09 (2010) (internal quotations and 
citations omitted).  As the foregoing discussion makes 
clear, no such “grievous ambiguity” exists in 18 
U.S.C. § 4210(b), making the rule of lenity 
inapplicable. 

Finally, Edwards makes an argument regarding 
his “salient factor score,” used by the Parole 
Commission to recommend the length of prison time, 
but that issue is now moot.  Following Edwards’s 
conviction for wire fraud in 2007, his parole was 
revoked.  This triggered the Parole Commission’s 
duty to recommend a term of imprisonment to 
precede  Edwards’s re-parole.  To make this 
recommendation, the Commission formulated a 
“salient factor score” that “serves as an aid in 
determining the parole prognosis (potential risk of 
parole violation).” 28 C.F.R. § 2.20(e).  After utilizing 
a guideline table found in the applicable regulation, 
the Commission recommended in 2008 that Edwards 
serve 34-44 months in prison.  Edwards now asserts 
                                                                                          
to the role of the Commission.  However, the last line arguably 
only clarifies that the term “offense punishable by 
imprisonment” does not mean a felony, but any offense 
punishable by any amount of imprisonment. The legislative 
history thus suggests that Congress wanted street time 
forfeited, and if it does not require that forfeiture, at the very 
least gave the Commission the discretion to make that 
determination. 
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that the Commission’s salient factor score was 
incorrect and asks that “this Court . . . order 
Edwards’s release, unless the Commission conducts a 
new salient factor scoring within a reasonable time, 
properly applying its regulations and justifying its 
result.” 

Edwards was, however, paroled from federal prison 
on January 10, 2010.  “If events occur during the 
case, including during the appeal, that make it 
‘impossible for the court to grant any effectual relief 
whatever to a prevailing party,’ the appeal must be 
dismissed as moot.”  Fialka-Feldman v. Oakland 
Univ. Bd. of Trs., 639 F.3d 711, 713 (6th Cir. 2011) 
(quoting Church of Scientology v. United States, 506 
U.S. 9, 12 (1992)).  Because Edwards has already 
been released from incarceration, that portion of this 
appeal is now moot. 

Edwards nevertheless insists that a case or 
controversy still exists because the alleged wrong—
the inclusion in the salient factor scoring of two 
contested criminal dispositions—is capable of 
repetition.  Edwards argues that he has violated 
parole in the past, and may do so again.  It is true 
that the Supreme Court has recognized an exception 
to the case-or-controversy requirement for errors that 
are “capable of repetition, yet evading review.” S. 
Pac. Terminal Co. v. ICC, 219 U.S. 498, 515 (1911).  
We decline to presume, however, that an individual 
will likely commit criminal acts in the future or 
violate reasonably imposed parole terms.  This 
challenge is therefore moot. 

For the foregoing reasons, the district court’s 
denial of Edward’s petition is affirmed. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF KENTUCKY 
CENTRAL DIVISION at LEXINGTON 

 
CIVIL ACTION NO. 08-CV-346-JBC 

GEORGE H. EDWARDS, JR. PETITIONER 

VS: MEMORANDUM AND ORDER 

WARDEN STEPHEN DEWALT RESPONDENT 

****   ****   **** 
This matter is ripe for a decision on the instant pro 

se petition for writ of habeas corpus, pursuant to 28 
U.S.C. § 2241, filed by George H. Edwards, Jr., who 
was at all relevant times confined in the Federal 
Medical Center (“FMC”), in Lexington, Kentucky. 

Edwards filed a previous Section 2241 petition for 
writ of habeas corpus seeking release from 
imprisonment.  In that matter, Edwards v. United 
States Parole Commission, Civil Action No. 5:08-CV-
236-KSF, he challenged the April 14, 2008, decision 
of the United States Parole Commission (“USPC”) 
against him.  On June 26, 2008, the court denied the 
petition and dismissed the case, without prejudice, 
for the petitioner’s failure to first exhaust the matter 
by appealing the Commission’s decision. 
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THE INSTANT PETITION 
 On August 18, 2008, the petitioner filed the 

instant action with pleadings identical to those he 
filed in the previous proceeding—and additionally, he 
has now received and submitted a copy of the 
National Appeals Board decision which exhausted 
the appeal process.  Edwards states that he was 
convicted of distributing cocaine in the United States 
District Court for the Southern District of Illinois, 
and that on July 26, 1985, he was sentenced to 15 
years’ imprisonment, to be followed by a special 
parole term (“SPT”) of 10 years.  Petitioner further 
alleges that after the term of imprisonment expired, 
on February 8, 2000, he commenced his SPT the next 
day.  On July 26, 2001, he violated the SPT 
conditions, and on December 7, 2001, he was released 
to continue that SPT, rather than having the parole 
term “converted to a regular term.”   

This last term of SPT, which began on December 7, 
2001, is the subject of this action.  On January 22, 
2007, Edwards was arrested by the Federal Bureau 
of Investigation and charged with extorting a 
professional athlete in the St. Louis, Missouri, area.  
The next month, the USPC issued a warrant for him 
for parole violations.  On July 6, 2007, he pled guilty 
to a wire fraud charge arising out of the extortion 
attempt and was sentenced to prison for one year and 
one day by the U. S. District Court for the Eastern 
District of Missouri. 

On December 7, 2007, the USPC’s parole violator 
warrant was executed.  Edwards points out that 
under the Commission’s regulations, his parole 
revocation hearing should have been held within the 
next 90 days, but it did not occur until March 20, 
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2008, thirteen (13) days after the deadline.  In the 
resulting April 14, 2008, decision, the USPC found 
that Edwards had violated his parole by using drugs 
in 2004 and 2006, and by committing a new crime, 
the wire fraud, of which he was convicted in July of 
2007.  The decision also included the following: 

Revoke special parole.  None of the time spent on 
special parole shall be credited.  Continue to a 
presumptive re-parole November 21, 2009 after 
service of 34 months.  The total number of months 
includes the time spent in custody on the non-
parolable term. 

Record No. 2 at Exhibit. E. 
Edwards alleges that he appealed the USPC’s 

decision on the same grounds he alleges here:  that 
(1) the Commission failed to hold his revocation 
hearing within 90 days, and thereby forfeited 
jurisdiction; (2) a dispositional review should have 
been held within 180 days of placing the detainer, 
and therefore, the Commission also forfeited its 
ability to consider the charges; (3) once revoked, a 
special parole cannot be reimposed—only a regular 
parole can be imposed; and (4) the first of two parole 
certificates which he signed before release on this 
most recent parole on December 5, 2001, provided 
that he must “remain within the limits of Southern 
District of Illinois,” only until March 1, 2007, thus 
establishing a liberty interest in release on that date, 
a liberty interest which was taken without due 
process, in the April 14, 2008 decision. 

The National Appeals Board rejected all of 
Edwards’s claims in its Notice of Action of August 19, 
2008.  The NAB found no irregularities in the 
procedures, no loss of jurisdiction as a consequence of 
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any delay or the lack of a five-year termination 
hearing because the final revocation hearing cured 
any error in the lack of a dispositional review, no 
error in the salient factor score, and no mitigating 
circumstances warranting a different decision. 

Having lost his administrative appeal, Edwards 
came again to this court.  In his petition, as amended, 
he challenges the USPC’s 2008 computation of his 
Salient Factor Score (“SFS”) of 3 as being erroneous 
and violative of his due process rights because it was 
based on two imprisonments which should not have 
been counted, one in 1979 and one in 1981. 

THE RESPONSES 
Respondent first relates that while Edwards was 

free on the December 7, 2001, SPT, Petitioner 
committed multiple parole violations, at least one in 
each of the years 2002, 2004, 2005, 2006 and 2007, as 
was reported by his probation officer.  Exhibits 
[hereinafter “Ex.”] 3-11.  These violations included an 
arrest for assault on his daughter and repeated drug 
tests which were positive for illegal narcotics.  They 
were sufficiently serious to result in the USPC’s 
issuing several letters of reprimand, but each time 
the Commission decided not to commence revocation 
proceedings—until 2007. 

With regard to the resulting April 14, 2008, 
decision to revoke Edwards’s parole, Respondent 
informs the court that Petitioner also filed a third 
action challenging the same USPC decision in 2008, 
Edwards v. U.S. Parole Commission, Lex. No. 08- CV-
301-KSF.  In that case, the initiating document was a 
Petition for Writ of Mandamus raising only one 
claim:  that the Commission violated Edwards’s due 
process rights and lost authority over him by failing 
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to conduct the 5-year termination hearing required 
by 18 U.S.C. § 4211(c)(1).  The court t denied that the 
Commission lost jurisdiction by not holding the 
hearing, but it agreed that Edwards was entitled to a 
hearing.  On February 23, 2009, the court ordered a 
Section 4211 hearing to be held within 90 days. 

For his Response to the instant claims, the Warden 
initially relied on his Response in 08-CV-301 with 
regard to Section 4211 hearings.  As to the 
supplemental SFS issue, the Warden explains that 
the computation is in conformity with the paroling 
guidelines in 28 C.F.R. § 2.20.  He points out that the 
calculation consists of prior criminal history items 
and results in a score ranging from 0-10, with the 
higher number indicating a better parole risk.  
Respondent admits that Petitioner’s SFS score of 3 
includes scoring the two commitments which 
Edwards contends are not applicable, and the 
Respondent also admits that in Petitioner’s 1995 
revocation of parole, the USPC agreed not to count 
them. 

However, the Respondent’s position is that there is 
no error in having counted the 1979 and 1981 
commitments in the 2008 decision, as the Petitioner 
has never produced any evidence to support his 
claims that they should be omitted; Edwards’s 
veracity about them was questioned at the time of 
the 2001 decision; and both were properly counted in 
the more recent revocations of his parole, in 2001 and 
2008. 

As to Petitioner’s claim that the USPC lost 
jurisdiction by not holding the dispositional review of 
the warrant within 180 days, the Respondent 
counters that there was no violation of 18 U.S.C. 
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§ 4214(b)(1) because Edwards was arrested within 
180 days after the Commission received notice of the 
new conviction.  As to the revocation hearing being 
held almost 2 weeks beyond the 90-day post-
apprehension period, the respondent admits to 
tardiness beyond the time set forth in 18 U.S.C. 
§ 4214(c), but he claims that a prisoner is not entitled 
to habeas relief unless he can show prejudice, which 
this petitioner has not shown. 

Respondent admits that there is case law which 
supports Petitioner’s claim that upon revocation of a 
special parole term, “the special parole term is 
extinguished and must be converted to a term of 
imprisonment from which the offender can be 
granted regular parole,” the respondent citing to 
Dolfi v. Pontesso, 156 F.3d 696, 699 (6th Cir. 1998) in 
this circuit.  However, again the Warden argues that 
the instant petitioner was not prejudiced.  Finally, 
with regard to the SFS calculation, the warden 
challenges Petitioner’s evidence purporting to show 
that the 1979 and 1981 commitments did not qualify 
to be considered in the computation, and he reminds 
this court of its limited reviewing powers. 

THE REPLY 
Petitioner has filed an unauthorized Reply [Record 

No. 14] to the warden’s initial Response, with several 
exhibits, which the court has considered.  As to facts, 
he insists that the 1979 conviction ended in probation 
for two years, not a commitment, as allegedly 
evidenced in an excerpt from his P.S.I.  Report; and 
the 1981 charges in California, after his conviction 
was overturned on appeal, were dropped in 1991, 
when the State prosecutor decided not to re-try him, 
as evidenced in the attached document showing the 
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return of the detainer.  Petitioner claims that only in 
1995, in omitting both convictions, did the USPC get 
close to being right. 

DISCUSSION 
Edwards was released on special parole on 

February 8, 2000.  Less than 18 months later, on July 
26, 2001, Edwards’s SPT was revoked for parole 
violations; he lost the time spent on the SPT; and he 
had to serve a sentence for the violations.  By the end 
of the year, on December 7, 2001, Petitioner was re-
paroled on the SPT which is here at issue. 

After Edwards’ re-parole on December 7, 2001, he 
remained free on that STP for 5 years.  In fact, the 
USPC’s 2008 Hearing Summary [Ex. 16] reveals that 
the 5- year mark to consider him for termination of 
parole under 18 U.S.C. 4211, would have been 
December 7, 2006.  Respondent admits that there 
was no termination hearing, but stresses that by 
then, the petitioner had amassed several parole 
violations and was within days of arrest by the FBI 
on the new extortion offense. 

The Court examines the petitioner’s claims in the 
order presented.  To the extent that Edwards has 
raised the issue about the Section 4211 termination 
hearing, further relitigation of that matter is barred 
by the doctrine of res judicata because the matter 
was decided in No. 08-CV-301-KSF.  See Kremer v. 
Chemical Construction Corp., 456 U.S. 461, 467 n. 6 
(1982); Vinson v. Campbell County Fiscal Court, 820 
F.2d 194, 197 (6th Cir. 1987). 

As to the Commission’s purported failure to hold a 
timely dispositional hearing on the detainer arising 
from the new criminal offense, the time limit is 
imposed by 18 U.S.C. 4214(b)(1), which provides the 
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USPC’s review “within one hundred and eighty days 
of notification to the Commission of placement.”  Id. 
The USPC’s first notice of the new conviction, in 
Missouri, was on August 6, 2007, and Edwards’s 
arrest was on December 7, 2007, within the 180-day 
period. Thus, there is no violation of statute. 

Although the relevant revocation hearing was not 
held “within ninety days of the date of retaking,” as 
required by 18 U.S.C. 4214(c), but was held 13 days 
late, Edwards has not shown any prejudice by the 
delay.  Northington v. U.S. Parole Commission, 587 
F.2d 2 (6th Cir. 1978) (affirming denial of habeas 
relief to a parolee who had received his revocation 
hearing 114 days after arrest on the violator 
warrant). 

Petitioner has also claimed that the government 
“has no authority to impose a second violation term of 
the SPT, and to have done so is in violation of the law 
of this Circuit . . . .” 

Special parole was created in 1970 as an additional 
penalty for all drug offenses and was mandatory in 
all such cases until the Sentencing Reform Act 
replaced it with “supervised release.” Special 
parole is governed by 21 U.S.C. § 841, which 
Congress repealed in 1984, but which still applies 
to drug crimes committed before November 1, 
1987.  Dolfi v. Pontesso, 156 F.3d 696, 697 (6th Cir. 
1998) (citations omitted).  Special parole differs 
from regular parole in three respects: 

[F]irst, special parole follows the term of 
imprisonment, while regular parole 
entails release before the end of the term; 
second, special parole was imposed, and 
its length selected, by the district judge 
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rather than by the Parole Commission; 
third, if the conditions of special parole 
are violated, the parolee is returned to 
prison to serve the entire special parole 
term, and receives no credit for his time 
spent in non-custodial supervision, or 
“street time. 

Urbina v. Thoms, 270 F.3d 292, 296 (6th Cir. 2001) 
(quoting Evans v. United States Parole Comm’n, 78 
F.3d 262, 263 (7th Cir. 1996)).  Because Edwards was 
convicted of a drug crime in 1985, prior to 
November 1, 1987, Title 21, United States Code, 
Section 841(c) required that he be sentenced to a 
term of special parole. 

Edwards is not the first to challenge the authority 
of the USPC to impose another term of special parole 
after revoking his original special parole term.  The 
special-parole-term-versus-regular-parole-term issue 
is repeatedly raised by prisoners in federal courts, 
because of the severe statutory penalty for a violation 
of an SPT.  A violation of a condition of special parole 
requires automatic forfeiture of time spent on an 
SPT, pursuant to 21 U.S.C. § 841(c), whereas 
forfeiture (or not) of time spent on regular parole is a 
matter to be decided by the USPC in its discretion. 

The Commission does not have authority under 
Section 841(c) to impose a new term of special parole.  
Dolfi v. Pontesso, 156 F.3d 696, 698-99 (6th Cir. 
1998)  Rather, upon revocation of an SPT, that term 
disappears and can be replaced only by a traditional 
parole term.  See Hall v. Eichenlaub, 559 F.Supp.2d 
777, 780-81 (E.D. Mich. 2008)(discussing Dolfi). 

In this case, however, converting the 2001-2007 
special parole term to a regular term of parole does 
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not benefit the petitioner.  All of his “street time” on 
special parole which was forfeited, presumably under 
21 U.S.C. § 841, would have been forfeited under the 
regular parole revocation provisions in 28 C.F.R. 
2.52(c)(2), if the parolee is convicted of a new crime 
committed while on parole, as Edwards was.  The 
result would have been the same. No harm is done, 
and no claim is stated. 

With regard to the Petitioner’s challenge to his 
SFS in the 2008 decision, a chart attached to that 
decision shows the calculation.  Edwards obtained 
the score of 3 with one point each for his age, his two 
prior convictions, and his prior commitments.  He 
argues that his score on the prior commitments, 
which included the 1979 and 1981 commitments, 
should have been omitted again, as they were in his 
1995 consideration for parole; and he details why the 
commitments do not satisfy the guidelines and 
should have been omitted again.  He points to 28 
C.F.R. § 2.20, Paroling policy guidelines, at B.1, 
which directs as follows: 

Count all prior commitments of more than thirty 
days (adult or juvenile) resulting from a 
conviction/adjudication listed under Item A, except 
as noted below.  Also count commitments of more 
than thirty days imposed upon revocation of 
probation or parole where the original probation or 
parole resulted from a conviction/adjudication 
counted under Item A. 

Id. Edwards points to the language in the first 
sentence, “commitments of more than thirty days . . . 
resulting from a conviction/adjudication,” and states 
that one of commitments which the USPC used did 
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not result from a conviction and the other conviction 
was reversed by the appellate court. 

However, the Petitioner has ignored the rest of the 
guidelines.  By the time that 13 years passed from 
1995 to 2008, Petitioner had two revocation 
proceedings and recommitments for violations of 
parole and new crimes.  By the time of the last one, 
in 2008, he was, in fact, serving another more-than-
30-day commitment for the extortion conviction. 
Additionally, Edwards has not supplied any 
evidentiary support for his allegations that his 
detentions in 1979 and 1981 do not satisfy the 
requirements of B.1. 

Further, the guidelines for both parole and 
reparole provide that the time ranges are “merely 
guidelines,” and a decision outside of the guidelines 
may be made when circumstances warrant.  28 
C.F.R. §§ 2.20(b), (c); 2.20(d).  All of the 
considerations in the regulation are geared to 
determining a prisoner’s risk on parole and this 
prisoner has a long list of sentences for crimes and 
parole violations, which the USPC obviously did not 
ignore. Ex. 10-11. The Court finds no mathematical 
or evidentiary error in deciding this petitioner’s SFS. 

Next, Edwards has presented two parole 
certificates which were signed on December 5, 2001, 
and are identical, except that one shows that his 
term of special parole would end on March 1, 2007, 
while the other has the expiration date as March 1, 
2011.  The petitioner’s claim is that the parole 
contract with the March 1, 2007, SPT expiration date 
created an expectancy for release on that date, a 
liberty interest Edwards was sentenced to 10 years 
on an SPT, as he was; and if all time spent on his 
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STP was forfeited, as it was more than once; and if 
the 10-year SPT began all over again upon re-parole 
on March 1, 2001; then the SPT term would expire 10 
years later, on March 1, 2011, not the March 1, 2007, 
date.  In short, it is impossible to begin the 10-year 
SPT again in 2001 and have the term end only 6 
years later.  The probable mistake simply did not 
injure Edwards. And granting habeas relief on the 
mistake by a government employee is bad policy.  See 
Russie v. U.S. Dept. Justice, 208 F.2d 1445 (9th Cir. 
1983). 

A convicted prisoner has no inherent right to 
parole under the Constitution.  See Board of Pardons 
v. Allen, 482 U.S. 369, 373 (1987); Greenholtz v. 
Inmates of Nebraska Penal and Corr. Complex, 442 
U.S. 1, 7 (1979).  Rather, the grant of parole is a 
matter of “grace or gift” to persons deemed eligible for 
reasons found by the parole authority.  See Lynch v. 
Wingo, 425 S.W.2d 573, 574 (Ky. 1968); Allen v. 
Seabold, 989 F.2d 498 (6th Cir. 1993). 

It is true, however, that the revocation of parole 
implicates a liberty interest for which some process is 
due.  Morrissey v. Brewer, 408 U.S. 471, 482-83 
(1972).  Due process requires some inquiry as to 
whether there is probable cause to believe that one 
has violated his parole and also requires an 
opportunity for the parolee to contest the alleged 
violation(s) at a hearing.  Id. at 485-89.  Morrissey, 
however, did not create an inflexible structure for 
parole revocation procedures.  Id. at 491; see also 
Moody v. Daggett, 429 U.S. 78, 86 n. 7 (1976); 
McDonald v. New Mexico Parole Bd., 955 F.2d 631, 
633 (10th Cir. 1991). 
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The same procedural requirements applicable to 
hearings regarding revocation of parole apply to 
hearings regarding revocation of supervised release.  
U.S. v. Stephenson, 928 F.2d 728, 732 (6th Cir. 1991).  
The revocation procedures to which parolees are 
entitled have long appeared in 18 U.S.C. § 4214 and 
include a “hearing at the institution to which he has 
been returned, and the alleged parole violator shall 
have notice of such hearing, be allowed to appear and 
testify on his own behalf, and, unless waived, shall 
have counsel or another representative” as provided 
in another subsection.  18 U.S.C. § 4214(c).  Edwards 
has not alleged that these provisions were not 
followed. 

When a decision by the United States Parole 
Commission is submitted to the district court, the 
court’s review is quite limited.  In Persico v. Gluch, 
948 F.2d 1289 (6th Cir. 1991) (unpublished opinion), 
the Sixth Circuit described the district court’s role as 
follows: 

Our review of Parole Commission decisions is 
extremely limited.  This court has held that “the 
Parole Commission’s substantive decision to grant 
or deny parole is an action ‘committed to agency 
discretion’ under the Administrative Procedure 
Act, 5 U.S.C. § 701(a)(2).”  Farkas v. United States, 
744 F.2d 37, 39 (6th Cir. 1984).  “‘[T]he inquiry is 
only whether there is a rational basis in the record 
for the Commission’s conclusions embodied in its 
statement of reasons.’”  Hackett v. United States 
Parole Comm’n, 851 F.2d 127, 130 (6th Cir. 1987) 
(quoting Solomon v. Elsea, 676 F.2d 282, 290 (7th 
Cir. 1982)). 
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Id. at *1; see also, Lynott v. Story, 929 F.2d 228, 229 
n.1 (6th Cir. 1991) (“In cases involving habeas relief, 
the scope of appellate review from decisions of the 
Parole Commission are [sic] limited to constitutional 
or other challenges”). 

In light of the foregoing discussion, the USPC has 
not violated Edwards’s rights under the U.S. 
Constitution or other federal law.  Additionally, there 
is a rational basis in the record for the USPC’s 
decision to revoke the parole of a recently convicted 
extortionist and to require the recidivist to serve 
more time before being eligible for consideration for 
another parole. 

Accordingly, IT IS ORDERED as follows: 
(1) George H. Edwards’s Petition for Writ of 

Habeas Corpus is DENIED; 
(2) Petitioner’s cause of action will be DISMISSED 

from the docket of the Court; and 
(3) Judgment shall be entered contemporaneously 

with this Memorandum Opinion and Order in favor 
of the Respondent. 
 
Signed on 
April 8, 2009  /s/ Jennifer B. Coffman 

  

JENNIFER B. COFFMAN,  
CHIEF JUDGE 
UNITED SATES DISTRICT COURT 
EASTERN DISTRICT OF KENTUCKY 
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